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November 1, 2011

Mr. Joseph Andrus
Head, Transfer Pricing Unit
Centre for Tax Policy and Administration
Organisation for Economic Co-operation and Development
2, rue André-Pascal 
75775 Paris Cedex 16 
France

 Re:  Treaty Policy Working Group Comments for the November 2011
Consultation on the Transfer Pricing Aspects of Intangibles Project

Dear Mr. Andrus,

We are writing to share the views of the Treaty Policy Working Group on key issues 
slated for consideration at next month’s Consultation on the OECD project on Transfer 
Pricing Aspects of Intangibles.  

The Treaty Policy Working Group is an informal association of large global companies 
based throughout the world, which represent a broad spectrum of sectors.  Our member 
companies began working together in 2005 to analyze and address tax policy and 
administration concerns regarding permanent establishment, profit attribution, transfer 
pricing, and related issues.  We appreciate the OECD’s leadership in providing a forum 
for the development of such guidance.

A clear, common interpretation of the arm’s length principle of Article 9 as set forth in 
the OECD Transfer Pricing Guidelines (TPG) is essential to the avoidance of double 
taxation, which is the central goal of tax treaties.  Double taxation can be avoided only if 
a common interpretation of the TPG is applied consistently across borders.  This is 
critically important to our members.

Recent experience indicates, however, that some tax administrations are casting their nets 
more widely, seeking to apply the TPG to tax transfers or deemed transfers of 
“intangibles” that do not involve an asset or other property right addressed by the TPG.  
The assertion of taxing jurisdiction in such cases normally is not anticipated because the 
transaction is one that historically has not been compensable under the TPG.  The 
substantial amounts at issue in such cases are generating difficult controversies between 
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taxpayers and tax administrations as well as among tax administrations themselves.  This 
project is, therefore, an important and timely one.  

Our comments follow the order of topics set out in the draft agenda for the Consultation.  
At this stage, we have focused our comments on the topics which we believe are the most 
fundamental to the success of this project.

1.  Definitional Issues

The question of when an item of intangible property has been transferred so that the 
arm’s length principle may be applied to determine the appropriate compensation will be 
a critical part of this project.  If the guidance to be produced by this project is to be clear 
and applied consistently across jurisdictions, it must indicate clearly when compensation 
is due under the arm’s length principle and when it is not.

Discussions so far on this point have raised the question whether definitions taken from 
other disciplines, such as financial accounting standards, should be points of reference in 
this area, and whether a variety of non-tangible notions or business attributes, such as 
business opportunity, can constitute “intangibles” for purposes of the TPG.

It is important that any consideration of these definitional issues reflect the fact that the 
arm’s length principle may be invoked to require appropriate compensation only when 
such compensation would have been paid by an independent party dealing at arm’s length 
in a comparable transaction under comparable circumstances.  This requirement is set 
forth in paragraph 1 of Article 9, which makes it clear that Article 9 does not apply unless 
“conditions are made or imposed between the two enterprises in their commercial or 
financial relations which differ from those which would be made between independent 
enterprises”.  Thus, the arm’s length principle “seek[s] to adjust profits by reference to 
the conditions which would have obtained between independent enterprises in 
comparable transactions and comparable circumstances”1.   

The TPG define the arm’s length standard of Article 9 by reference to arm’s length 
behavior between unrelated parties, so the definition of intangible property should 
directly relate to transactions which such parties are able to undertake in the marketplace.  
As applied to this project, the arm’s length principle requires that a protectable property 
interest be transferred, because an independent enterprise at arm’s length would not pay 
for “intangibles” without acquiring such a protectable property interest.  Therefore, 
although the valuation of an otherwise taxable transaction may be influenced in particular 

                                                     
1 TPG at para. 1.6.
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cases by other factors, the arm’s length principle should not be invoked to recognize a 
transaction and require appropriate compensation unless:

- a legally protectable property interest exists, so that the transferor and the 
transferee are able to exclude others from using the property;

- the property interest is owned by the transferor; and

- the property interest is separately transferable.

This definitional framework is more appropriate than relying on any definition which 
does not relate to transfer pricing tax principles, such as financial accounting standards, 
the TRIPS agreement relating to the regulation of trade in or involving intangible 
property, or any similar definition drawn from an unrelated context.  

This definition also is consistent with the current TPG.  The Scoping Paper states that the 
TPG currently do not contain a definition of “intangibles”, but paragraph 6.2 of the TPG 
does contain an illustrative list of some typical intangible properties.  It is instructive to 
note that this list is wholly comprised of properties or rights which are protectable either 
under law or by contract and to which the TPG refer consistently as intangible “property” 
or “assets”.  This makes sense, because at arm’s length an enterprise would be able to 
transfer for consideration only those property rights which it controls.  The existence of a 
protectable and transferable property right is thus a necessary precondition for the TPG to 
apply.  

Protectable property rights can be created by either law or contract.  A copyright, patent 
or trademark are all examples of property which is created by applicable law.  Contract 
rights also rise to the level of protectable property interests which can be transferred. 
Trade secrets and know-how retain their value due to contractual restrictions imposed on 
the transferee, and licenses of the rights to use statutory intellectual property (such as a 
license to use a patent in a manufacturing process) are property rights in themselves.

Amorphous terms such as “something of value” and “value drivers” should not be part of 
the definition, although many of the notions or business attributes which have been 
referred to as “soft intangibles” may affect the valuation of transferred intangible assets.  
At arm’s length, enterprises only transfer protectable property rights for compensation.  
Therefore, to be consistent with the arm’s length principle, any definition of a 
compensable intangible property transfer for purposes of the TPG must require that a 
protectable asset or other property right owned by the transferor is transferred.
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We suggest that even the word “intangible” standing alone can be confusing, or at least 
not useful, in defining the property which must be valued upon transfer.  The word 
“intangible” is an adjective which must refer to some object; in the context of the TPG, 
that object must be an asset or other item of property which is being transferred in a 
compensable transaction.  Use of the word “intangible” without reference to a particular 
asset or other property may create a false impression that notions or business attributes 
such as “future profit potential”, “business opportunity”, or “synergies” are separate, 
protectable property rights.  

A definition which is based on the transfer of legally protectable assets or rights will give 
taxpayers and tax administrations clear, principled guidance that can be applied 
consistently across jurisdictions to ensure arm’s length transfer pricing results and avoid 
double taxation.  Definitions not based on protectable property interests will create 
additional confusion, controversy, and double taxation.

The Draft Agenda for this Consultation poses the question how risks of double taxation 
that arise from differing treatments in the transferor’s and transferee’s jurisdictions can be 
mitigated, including when “a non-tangible item is recognized as an asset in one country 
but not in the other”.  Certainly a principal goal of this project should be to reduce to the 
maximum extent possible the circumstances under which a jurisdiction may “recognize” 
as an “asset” a notion or business attribute that does not constitute protectable property 
and therefore will not be recognized as an asset by many other jurisdictions.  The Treaty 
Policy Working Group applauds the OECD in the effort to bring a measure of consensus 
to the definition of transferable intangible property.  We believe that our suggested 
definition of “intangible” has the best prospect of minimizing such discontinuities. 

If this project is to provide clarity, its focus will need to remain on the determination of 
an arm’s length transfer pricing result, where compensable transactions have in fact 
occurred.  Transfer pricing concepts should not be used to assert jurisdiction to tax 
otherwise non-compensable transactions, to deem compensable transactions to have 
occurred in the absence of actual transactions, or to expand the scope for recharacterizing 
or disregarding transactions.  Expanding the definition of compensable “intangibles” 
without requiring the transfer of a protectable property or asset will not serve the purpose 
of ensuring that enterprises act at arm’s length, as such a broad definition could result in 
the creation of deemed transactions in new categories of “intangibles” for which 
compensation would not have been paid at arm’s length.  This project should not be 
reduced to semantic debates or to ad hoc expansions of taxing jurisdiction.  Rather, the 
question should remain focused on the arm’s length principle:  whether a legally 
protectable asset was transferred in a transaction in which an independent enterprise 
acting at arm’s length would have paid compensation.
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Therefore, the definition of intangible property should not be expanded to include items 
such as goodwill, going concern value, synergies, future profit potential, business 
opportunity, transfer of business functions, first mover advantage, and location savings or 
other market conditions, because these are not legally protectable or transferable 
separately from other property or assets.  Furthermore, many such items have no 
measureable value, or might convey only a temporary advantage.  For example, it can 
easily be demonstrated, on the basis of experience, that there is no necessary first mover 
advantage, and that location savings are always temporary in competitive markets.  
Profits have the  “potential” to be positive or negative with no assurance either way, 
which also holds for business opportunities.  Synergies are always sought in mergers or 
acquisitions but, as research has demonstrated, seldom achieved.  It would, therefore, be 
inappropriate to require compensation solely by reason of the transfer or deemed transfer 
of such items.

Instead, in appropriate cases, these notions or business attributes may be regarded as 
factors relevant to determining the value of an intangible asset or other property, if any, 
that was transferred.  For example, the existence of location savings in a market may be 
an element in the choice of and analysis of comparables which perform the same 
functions in that market.  

We note that arguments are already being advanced by a number of tax administrations 
asserting substantial assessments on the premise that such “new,” or even unspecified, 
“intangibles” have been transferred or should be deemed to have been transferred.  It 
should be made clear that, while the valuation of any intangible assets or other property 
that may have been transferred may take some of these items into account, such items are 
not in themselves legally protectable assets which are transferable in separately 
compensable transactions.

2.  Non-property “Intangibles”

As noted above, much of the preliminary discussion about this project has touched on the 
treatment of “intangible” notions or elements which are not themselves protectable 
property rights.  The Scoping Document lists many of these non-property notions, 
including workforce in place, a commitment to undertake research and contribute to the 
development of future intangibles, goodwill, going concern, profit potential, business 
opportunities, value drivers, first mover advantage, synergies, “and many others”.  
Although some of these may affect the determination of arm’s length compensation in 
appropriate cases, none of these notions by itself constitutes protectable property which 
can be transferred and protected against use by others. 
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The TPG appropriately draw a distinction between legally protectable items of property 
which can be transferred, and these and other notions which do not constitute protectible 
property.  For the reasons noted above, this distinction is critical and should be retained 
in the TPG.  Chapter IX (Business Restructuring) appropriately addresses this issue and 
should not be revisited.  Chapter IX’s reference to transfers of “something of value” 
should be read narrowly in context to refer to compensable transfers of “rights or other 
assets”, and not as an invitation to tax any perceived transfer of “value”2.  Even where 
Chapter IX uses the term “something of value” to include the transfer of “an ongoing 
concern”, it makes clear that this means “a functioning, economically integrated business 
unit”  involving the “transfer of assets, bundled with the ability to perform certain 
functions and bear certain risks”.3

The “housewives purchasing power” example set forth in the Draft Agenda is an 
excellent example demonstrating why these notions should not be regarded as 
constituting property.  Even if there is indeed a large market for luxury goods in a 
jurisdiction, no individual supplier of luxury goods can control that business opportunity 
in the same manner as a protectable “asset”.  Certainly no individual supplier could 
exclude any other supplier from competing in that market.  Consequently, it would not be 
possible for one enterprise to transfer to another for consideration the “asset” of a local 
market’s purchasing power.

Even though these notions or business attributes do not constitute protectable property, 
they may have a role to play in a transfer pricing determination as factors affecting the 
value of transferred assets.  For example, the level of consumer acceptance in a market 
for particular types of goods or services may influence the amount or nature of sales and 
marketing expense which must be incurred in the market in order to reach the target 
consumers.  While the existence of considerable disposable income in a market, and an 
inclination to purchase luxury goods, is not an asset which can be transferred between 
enterprises, it may influence the nature of business operations required to compete in the 
market.  For example, a sophisticated market in which many suppliers of luxury goods  
compete, may require each supplier to differentiate itself in the market.  In that case, the 
nature of the marketing effort required to succeed in the market would be a legitimate 
comparability factor in assessing the appropriate comparables to use to determine the 
arm’s length return for the marketing entity.

                                                     
2 TPG at para. 9.65.

3 TPG at para. 9.93.
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3.  Goodwill and Going Concern Issues

Goodwill deserves attention in this project, as references to “goodwill” in transfer pricing 
examinations have created confusion and controversy.  Goodwill is not a separate and 
distinct asset that can exist independently of a business.  Goodwill certainly can transfer 
when the entirety of a business is transferred.  In that context, goodwill is more akin to a 
comparability factor in that it is an element which may enhance (or degrade) the value of 
a group of assets which constitute an entire business.  It is the business assets themselves 
which are transferred; the associated goodwill acts as a value enhancer for that particular 
group of business assets as an aggregate if the transferee can be expected to utilize those 
assets in the same manner as did the transferor.

However, the result differs when less than an entire business is being transferred.  Given 
that goodwill is only a residual value based on an assemblage of business assets, there is 
no reason to believe that a proportionate part of “goodwill” transfers when separate and 
distinct assets (and not an entire business) are transferred.  Goodwill in fact can be 
created and/or disappear as assets are assembled in new business combinations, and in 
many cases it is the purchaser which brings to the new combination of business assets the 
elements which could give rise to the goodwill value of the future business.

As a reflection of future expectations, goodwill cannot be equated to a separate and 
distinct productive asset, since the realization of value from a goodwill expectancy 
requires the future investment in business activities and the future deployment of other 
business assets.  The economic investments or other contributions which may at some 
point produce value in excess of the specified intangible properties or other existing 
business assets thus occur in the future, and those future business activities and expenses 
must be recognized for their contribution towards generating the profits which may arise 
in the future. 

The Agenda presents an example for discussion, of a hypothetical acquisition of a 
company for 100, out of which 70 is allocated to the value of identified tangible and 
intangible assets and 30 is allocated to goodwill, presumably for purposes of applying the 
financial accounting standards applicable to the purchaser to account for the acquired 
company.  The value of tangible assets is negligible.  At some point after the acquisition, 
the identified intangible assets are transferred to an associated entity and the acquired 
company commences providing R&D services to the purchasing entity.  The question is 
posed as whether the determination of the arm’s length price should take into account the 
goodwill which was “recognized” on the acquisition.

In this example, there is no indication that the acquired company had booked goodwill of 
its own prior to the acquisition, so the goodwill referred to presumably was “recognized” 
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on the acquisition solely as a result of the application of financial accounting standards to 
the purchaser.  The entire business of the acquired company was not transferred (for 
example, the employees providing R&D services remained in the acquired company).  
Therefore, even if the acquired company had previously booked goodwill of its own, it 
cannot be said that the goodwill of that business was sold or otherwise transferred to the 
purchaser.  If the future combined business of the purchaser produces profits in excess of 
a normal return on the identified assets it acquires from the acquired company, those 
profits likely will be the result of expenses incurred and additional business assets 
deployed by the purchaser.  Indeed, as discussed in more detail below, if there are 
“synergy” benefits to be achieved in the purchaser’s business, those synergies typically 
would be brought to the combined business by the purchaser.  

4.  Ownership Issues

The definitional analysis proposed above also provides guidance on the question of 
whether an entity other than the owner of bare legal title to intangible property should 
have an interest in any premium profits arising from the use of that intangible property.  
There is no reason to believe that, at arm’s length, the owner of an item of intangible 
property would surrender to another party part of the premium profits arising from the 
use of that intangible property, absent some contribution by that other party towards the 
development or enhancement of the property.  That arrangement normally would be 
memorialized in a contract between the parties or otherwise evidenced by their conduct.

Accordingly, the starting point for questions of ownership should be a reference to legal 
ownership, including the agreed allocation of rights and obligations between the parties 
by contract.  An important point for consideration is how that agreement allocates the 
obligation to incur the risky investment to further develop or enhance the value of the 
intangible property.  As noted in the Australian guidance on marketing intangible 
property, an allocation of development risk to a party which does not own the intangible 
property can be respected as a contractually protected interest in that property for the 
term of the contract. 

In cases where a party has made a contribution towards the development or enhancement 
of the intangible property owned by another, the owner of the property normally would 
surrender part of the premium profits arising from the use of that property only if the 
additional investments were incurred at the risk of the other party.   Intangible property is 
created only through incurring risky investments, which may produce either profits or 
losses.  If there is no risk to the investment, then the expense is more in the nature of a 
normal operating expense which may generate current period profits, but cannot be 
expected to give rise to an asset which is valuable in the future.  
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Circumstances where an intangible property owner will surrender part of any premium 
profit arising from an intangible which it owns, therefore, typically will be evidenced by 
a contract between the parties where the other enterprise is obligated to undertake risky 
investments in exchange for the possible profits to arise from the enhanced intangible 
property.  Since an intangible property produces profits in future periods, such a contract 
normally would be for a term sufficiently long to cover both the period of investment and 
the period of exploitation.  The licensee or other contracting party thus recovers its 
investment and profits, if any, during the term of the contract, which is why, at arm’s 
length, normally no additional compensation is paid to a licensee when a contract is 
terminated according to its terms.  In the absence of a written agreement, the oral 
agreement of the parties may be inferred from their conduct.  If this allocation of the 
responsibility to make a risky investment does not exist in the arrangement between the 
enterprises, then the activities undertaken by the party not owning the intangible property 
normally would be taken into account for transfer pricing purposes in determining the 
appropriate compensation for that party’s functions.

5.  Synergy Issues

In addition to addressing these goodwill issues, it would be useful for the TPG to clarify 
the appropriate treatment of synergy benefits.  Transfer pricing issues are sometimes 
raised in such contexts because multinational enterprises often are assumed to operate 
with a reduced cost structure that produces greater profits, compared to a group of 
unrelated businesses.  One economic theory has traditionally held that multi-functional 
enterprises, such as the modern multinational enterprise, exist due to reduced costs of 
information and other costs of dealing with unrelated entities.  If there are barriers based 
on imperfect information and other costs of doing business within a group of separate but 
economically connected entities, then, under this theory, putting those entities into one 
organization should reduce those costs.  

For there to be material value locked up in the multinational enterprise due to the 
reduction of information costs, bargaining costs, and other such barriers, the difference 
between the two information states would have to be quite substantial—more substantial 
than one might expect to encounter in today’s interconnected and information-rich 
world.  However, even if we accept the premise that this difference is worth thinking 
about, we quickly conclude that the savings, such as they are, should belong to the 
entrepreneur.

This is because, if there is gain from bringing the businesses under one roof, then the 
engine of that change has created and therefore earned any such gain; none of the parts of 
what is now the whole could have created it alone.  So, if we are speaking of transfer 
pricing and the modern multinational enterprise, any so-called synergy gains should go to 
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the headquarters entity (or other group entity that is analogous to the entrepreneur).
Under normal circumstances, we use comparables to test the non-entrepreneurial entities 
in the group, as there are normally no comparables for the “entrepreneur”, and give them 
their returns based on comparables.  This appropriately leaves synergy profits, if any, 
with the headquarters entity or other entrepreneur.

*   *   *

The Treaty Policy Working Group appreciates the opportunity to provide comments to 
the Working Party as the work on transfer pricing of intangibles proceeds. We share the 
view of the OECD that this is an important project and look forward to its successful 
conclusion.

Respectfully submitted,

For the Treaty Policy Working Group

Gary Sprague

Carol Dunahoo

Holly Glenn

Richard Boykin

cc:  Ms. Michelle Levac, Chair, WP1 and Special Sessions on Transfer Pricing of 
Intangibles 


