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Dear Mr. Owens, 

WTS AG is pleased to provide you with comments regarding the launched project on administrative 

aspects of transfer pricing.  

1 General remarks 

Current transfer pricing practice shows that the transactions covered under the arm’s length principle 

have become increasingly numerous and complex in the last two decades. As a reaction the OECD 

has launched a project on administrative aspects of transfer pricing. 

In course of the project the OECD has compiled a study1 (hereinafter OECD Study), asking member 

and observer countries whether they have reacted on this development with simplification measures 

for transfer prices. The OECD differentiates between the following simplification measures:  

 Small and Medium Sized Entities (SME) 

 Small transactions 

 Low value-added services 

 Loans 

                                                
1
 Multi-Country Analysis of Existing Transfer Pricing Simplification Measures, 10 June 2011 



 
 
 

  
 

 
- 2 - 

 others  

WTS will in the following discuss two potential approaches to simplification measures and our expe-

rience and opinion towards those simplification measures. 

The first discussed approach is the SME simplification measure contingent on the amount of transac-

tional volumes, especially the SME simplification measure applied in Germany. 

The second are “transactional” simplification measure contingent on specific nature of transactions 

such as the guidelines on low value adding intra group services2 under proposed of the EU Joint trans-

fer pricing forum (hereinafter EUJTPF Guidelines). 

2 SME simplification measure 

2.1 Experience in Germany 

2.1.1 Applied SME simplification measure 

In Germany a simplification measure for SMEs has been implemented since 2003 by ordinance. This 

simplification measure facilitates documentation requirements for German based subsidiaries of 

MNEs, whose combined yearly volume of controlled foreign tangible transactions do not exceed 5,000 

K€ and whose other transactions do not exceed 500 K€. 

2.1.2 Discussion of the SME simplification measures 

Although this simplification measure constitutes a welcome relief for SMEs its application in practice is 

limited by the following facts: 

 In case one German based subsidiary of the MNE surpasses one of the thresholds above, all 

German based subsidiaries of the MNE have to provide complete documentation for all trans-

actions. German transfer pricing documentation requirements cover basically all transactions 

without explicit materiality exceptions. 

 It is sufficient if the threshold is surpassed in one year. 

 Especially the threshold of 500 K€ is too low. A single 10,000 K€, 5% interest bearing loan of 

one German based entity, means that all German based subsidiaries of the MNE have to pro-

vide complete documentation for all transactions. 

In practice the simplification measure for SMEs is only rarely applied, since the 500 K€ threshold is 

mostly too low in at least one single year of the documentation period. 

                                                
2 Guidelines on low value adding intra-group services, published within the European Commission Document COM(2011) 16 

final, 25 January 2011 
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It can be suspected that the German SME simplification measure sets certain and rather strong incen-

tives for tax payers with relatively small transactional volumes: 

 Transfer prices tend to be lower in order to achieve lower volumes and herewith the simplifica-

tion measure benefits. 

 Tax payers have incentives not to charge a remuneration at all (e.g. for a rendered intercom-

pany service), when the simplification measure does then not apply anymore. 

2.2 Opinion 

WTS appreciates any SME simplification measures. As described above SME simplification measures 

pose problems in their practical application. Therefore, when setting SME simplification measures the 

following points should be recognized: 

 SME simplification measures should be set sufficiently high to be efficient. 

 SME simplification measures should be contingent on the amount of total transactions of a sin-

gle entity. This prevents incentives to “switch” volumes between transactions. The benefit of 

the simplification measure should then incur at the single entity only. 

 SME simplification measures should be set on (average) multiple period data in order to allow 

entities to benefit from the simplification measures, even when there are deviations in single 

periods. 

To prevent incentives on the TP policy of the SME, simplification measures should be made contin-

gent to a figure relatively independent of the transfer pricing policy of the tax payer (e.g. number of the 

employees, total assets). 

3 Transactional simplification measures 

3.1 Experience in Germany 

3.1.1 Absence of transactional simplification measures in Germany 

Theoretically German tax administrations are bound to the overruling constitutional abstract principle 

of proportionality. In discussions with tax auditors the principle of proportionality is of limited help, 

since a concrete threshold of proportionality is missing. 

The simplification measure for routine entities, stipulated in the administrative principles 2005 and 

mentioned in the OECD Study (p. 62) is in our view no simplification measure, since it allows only ap-

plying TNMM for routine entities. This is just the general OECD approach.  

Currently, there are no explicit transactional simplification measures in Germany which are binding 

and can therefore be applied reliably by the tax payers. 
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3.1.2 Discussion of absence of transactional simplification measures 

In practice the principle of proportionality is often challenged by tax auditors demanding information to 

the final invoice. If the requested information is not provided a whole transfer pricing documentation is 

questioned and high profit adjustments are estimated. Due to the absence of a fixed threshold the 

principle of proportionality is of no help for the tax payer. Often the only defense of the tax payer 

against such a strategy is to go to court or start a mutual agreement procedure. This leads to incalcul-

able burdens for the tax payer.  

The “simplification measure” for routine entities is often used against tax payers by tax auditors. TNNM 

based documentations for routine entities are questioned with the argument, that the entity is non rou-

tine and the TNMM cannot be applied at all. Since there is no reliable list of routine activities in the 

respective ordinance, the tax payer cannot easily encounter this strategy.  

3.2 Opinion 

WTS appreciates any approach towards reliable transactional simplification measures. Our expe-

rience in Germany shows that such simplification measures do only work with a clear definition and 

list of the transactions covered and a fixed threshold. Without both conditions fulfilled “simplifica-

tion measures” can and are used even against tax payers.  

According to the OECD Study (p. 16) reliable transactional simplification measures based on certain 

TP methods are not available to most tax payers and the OECD should try to set milestones in this 

matter whenever possible. A good approach to start with is stipulated in the EUJTPF Guidelines. 

The main simplification measures of the EUJTPF Guidelines are that 

 Certain listed controlled activities should be qualified as shareholder activities and should not 

be remunerated at all. 

 Certain listed controlled low value services should be remunerated under the application of a 

modest fixed threshold mark up on cost between 3-10 % often around 5 %.  

WTS regards the EUJTPF Guidelines as an important step towards reliable simplification measures for 

intercompany services. With the OECD project on administrative aspects on transfer pricing it should 

be discussed in how far the findings of the EUJTPF Guidelines can be included in the OECD guide-

lines or within a separate report. 

It should be discussed in the course of the OECD project, for which other activities the approach of the 

EUJTPF Guidelines can be applied as well.  

For each of the activities the following points should be discussed: 

 A clear definition of the activities covered by the simplification measure including an explicit list 

of covered activities. 
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 A fixed threshold arm’s length margin and corresponding TP method should be provided. On-

ly with such a fixed threshold the simplification measure can be reliably applied by the tax pay-

er. 

Other potential activities, where transactional simplification measures could be applied are (non ex-

haustive) 

 Low value contract manufacturing/processing activities 

 Low value sales activities of sales agents or even activities of limited risk distributors 

 Low value contract R&D activities 

4. Conclusion 

WTS generally appreciates any approach towards simplification measures for SMEs and low value 

activities. Such simplification measures prevent additional costs and efforts for tax payers and tax ad-

ministrations as well. Since the global volume of intercompany transactions is still increasing WTS 

regards reliable simplification measures for low value activities as essential. Spare transfer pricing 

resources can then be concentrated on the value drivers of the business. 

Transactional simplification measures with fixed thresholds/arm’s length margins and methods for 

certain listed low value activities as proposed in the EUJTPF Guidelines should be elaborated and 

applied to the largest extent possible. 

SME simplification measures and measures contingent on a certain amount of transactions should be 

applied with care. They pose strong incentives on tax payers and their transfer pricing policy. The 

thresholds for those simplification measures should be sufficiently high.  

In case of further questions please do not hesitate to contact us. 

 

Dr. Arwed Crüger   Kai-Udo Schwinger 

Head of Transfer Pricing  Manager Transfer Pricing 


