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The OECD’s Committee on Fiscal Affairs has launched a new project on 9 March 2011 

that addresses the administrative aspects of transfer pricing. This OECD study includes the 
review of the existing guidance pertaining to safe harbour transfer pricing. This guidance is 
reflected in Chapter IV, Section E of the OECD Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations, published on 22 July 2010. The present Safe Harbour 
provisions go back to 1995, but the OECD is now reviewing that guidance with a view toward 
updating its experience since that 1995 date. 

 
The OECD invited interested parties to provide their comments pertaining to the 

administrative aspects of transfer pricing. We are taking that opportunity, and we have 
submitted our comments to Jeffrey Owens, Director, OECD Centre for Tax Policy and 
Administration before 30 June 2011 to Jeffrey.owens@oecd.org. In summary, we suggest that 
the OECD reflect industry-specific criteria to establish safe harbours, and we suggest that the 
OECD publish established ranges as a safe harbour that OECD member countries would find 
acceptable. We propose other suggestions discussed below pertaining to the safe harbour 
provisiond. Further, as transfer pricing practitioners, we recommend the OECD Centre for Tax 
Policy and Administration recognize present Guideline 4.118 as the safe harbour guiding 
principles.  

 
The initial safe harbor provisions acknowledge that the arm’s length principle can be a 

fact-intensive process, and that applying the arm’s length principal can require “proper 
judgment.”i Going forward from this initial statement, we need to acknowledge that the 
Guidelines are now 371 pages, and that the intangibles project and other developments are 
likely to increase the length of these Guidelines manifold over the years to come.   
 
Safe Harbour Burdens and Benefits 
 

The Guidelines recognize that the transfer pricing processes might present uncertainty 
and might impose “a heavy administrative burden” – a term that the Guidelines fail to define – 
on administrations and on taxpayers. Legislative and compliance complexity can exacerbate this 
heavy administrative burden.  This heavy administrative burden has led OECD member 
countries to consider whether safe harbor rules should be appropriate in the transfer pricing 
area. It is our view that these transfer pricing complexities put an increasing onus on small and 
mid-sized multinational taxpayers. It is our further view that OCED should consider having tax 
administrations implement well-designed safe-harbours, recognizing both the costs and the 
benefits of having such a safe harbour.    

 
The Guidelines visualize safe harbours as ameliorating the arm’s length principle by 

providing the circumstances under which the taxpayers could follow a “simple set of rules.  The 
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national tax administration would “automatically accept” this “simple set of rules” for transfer 
pricing purposes.ii We would eschew this automatic acceptance criterion. Instead, we suggest 
that the Centre for Tax Policy and Administration modify this safe harbor objective. For 
example, we suggest that the tax administration cap each safe harbour, i.e., by limiting a 
maximum amount available.  

 
We suggest that the OECD provide a burden of proofiii in favor of the applicable small 

and mid-sized taxpayer, accepting the taxpayer’s filing except for a showing of the taxpayer’s 
abuse. We recommend having the tax administration exempt the small and mid-sized taxpayer 
from making additional compliance filings to the tax administration. On the other hand, we 
suggest that the OECD should authorize the tax administration to proceed further with a 
specific case under review if tax administration views that situation warrants additional 
documentation under a tax audit process. 

 
Defining “Safe Harbour” 

 
The Guidelines define the term “safe harbour” in the taxation in the following manner: 
  
“a safe harbour is a statutory provision that applies to a given category of taxpayers and 
that relieves taxpayers from certain obligations otherwise imposed by the tax code by 
substituting exceptional, usually simpler obligations.”  

 
We view the OECD “safe harbour” standard as imposing four specific criteria. We put 

forth our own modifications to this safe harbour standard:   

 The standard applies to a “statutory provision,” a provision that meets 
predetermined qualifications. We suggest that the Centre for Tax Policy and 
Administration expand that preceding statutory standard to encompass “statutory 
or regulatory provisions.” 

 The standard applies to “a given category of taxpayers.” We suggest that the Centre 
for Tax Policy and Administration enable the tax administration to delineate more 
than one category of selected taxpayer for purposes of establishing a safe harbour. 

 The standard speaks of “certain obligations otherwise imposed by the tax code.” 
We would not modify this provision. 

 The standard speaks of “substituting exceptional, usually simpler obligations.” We 
suggest that the Centre for Tax Policy and Administration, in place of the preceding 
standard, refer to “substituting procedures less time-consuming and more favorable 
obligations to the taxpayer.”  

 
The Guidelines recognize the versatility of the safe harbour provisions in the transfer  

pricing context: The safe harbour administrative requirements “might vary from the total relief 
of targeted taxpayers from the obligation to conform with a country’s transfer pricing 
legislation and regulations to the obligation to comply with various procedural rules as a 
condition for qualifying for the safe harbour.” The Guidelines provide two examples of a safe 
harbour: 



 The safe harbour could require the taxpayers to establish transfer prices or to reflect 
results in a specific way by applying a simplified transfer pricing method the tax 
administration provides, or  

 The safe harbour could satisfy specific information and reporting and record 
maintenance provisions with regard to controlled examples. 
 

As transfer pricing practitioners, we suggest that the above two examples are helpful,  
but we comment that these examples transcend the scope of the safe harbour definition the 
Guidelines earlier provided. The Guidelines do correctly point out a safe harbour approach 
requires the tax administration to be more substantially involved in the safe harbour since the 
tax administration might need to monitor the taxpayer’s compliance with these procedural 
rules. We suggest, however, that the Centre for Tax Policy and Administration modify this safe 
harbour provision to specify the scope of these monitoring techniques available to the tax 
administration, and, most importantly, to specify the outer limits of these monitoring 
techniques to the tax administration.  
 
Scope of the Safe Harbour Provisions 
 
 The Guidelines tell us that a safe harbour may have two variants regarding the 
taxpayer’s controlled transaction conditions:iv 

 The safe harbour might exclude certain transactions from the scope of the 
application of the transfer pricing provisions, in particular, by setting thresholds. 

 The safe harbour rules provide simplicity to the taxpayer, for example, by providing 
the taxpayer with designated ranges into which the prices or the profits must fall. 
 

The “scope of the application” standard, above, is problematical in practice. Some tax 
authorities apply transfer pricing provisions only to international transactions, thus giving 
domestic taxpayers a de-facto transfer pricing exemption. Some tax administrations rely on the 
“scope of the application standard” as the rationale for this provision. As transfer pricing 
practitioners, we recommend that the Centre for Tax Policy and Administration provide that tax 
administrations have the obligation to provide equal treatment to all taxpayers, foreign and 
domestic, but for a hopefully narrow set of exclusions that the OECD then enumerates. 

 
The Guidelines recognize that the tax administration might have to revise safe harbour 

targets and publish these targets periodically. The OECD provisions exclude two hot button 
issues from its safe harbour discussion: 

 Advance pricing arrangements; or other procedures under which a taxpayer and the 
tax administration agree on transfer pricing in advance of the controlled 
transactions taking place. The OECD discusses advance pricing agreements in 
Chapter IV, Section F, and in the Annex to Chapter IV, “Guidelines for Conducting 
Advance Pricing Agreements under the Mutual Agreement Procedure. We expect 
the OECD to revise these Advance Pricing Agreement procedures going forward. 



 Thin capitalization rules; or other tax provisions designed to prevent the effectuation 
of “excessive” debt in a foreign subsidiary. The OECD plans to address this thin 
capitalization provisions in a subsequent work. 

 
How Arbitrary are the Safe Harbour Provisions? 
 
 The Guidelines raise significant questions as to the degree of arbitrariness that the safe 
harbour would create. The Guidelines allude to the above-mentioned arbitrariness issues, and 
the extent of the arbitrariness, but then fail to further address these issues:v  

 Determining the transfer prices themselves 

 Determining the eligible taxpayers 

 Determining tax planning opportunities the tax administration created or precluded 

 Determining the double taxation potential 

 Determining the extent of the possible incompatibility of the safe harbours with the 
arm’s length principle     

 
We suggest that the Centre for Tax Policy and Administration clearly address taxpayer  

eligibility, making that determination with a goal of mandating equal treatment for all taxpayers 
regardless of nationality.    
 
Factors Supporting the Use of Safe Harbours 
 
 The Guidelines provide three basic objectives of a safe harbour mechanism:vi 

 To simplify compliance for eligible taxpayers in determining the arm’s length 
conditions for controlled transactions. 

 To provide assurance to a category of taxpayers that the tax administration will 
accept the price charged or received on controlled transactions without further 
review. 

 To relieve the tax administration from the tax of concluding further examinations 
and audits of such taxpayers as to their transfer pricing. 

 
Compliance Relief 
 
 The Guidelines speak of data collection as being a primary determinant in obtaining and 
evaluating data. The drafters refer to the collection and analysis of data as being difficult to 
obtain and/or evaluate as to the application of the arm’s length principle.vii The Guidelines 
apply the disproportionality concept as reason for providing compliance relief. In other words 
the Guidelines take the approach that complexity might be disproportionate to the size of the 
corporation or the level of controlled transactions. 
 
 Notwithstanding the fact the data collection process might be a primary determinant to 
obtaining and evaluating data, we suggest that the Centre for Tax Policy and Administration 
specifically authorize tax administrations to collect and evaluate such data. The tax 



administration should then collect and evaluate such data as available, but with the following 
provisos:  

 The multinational taxpayer should provide the above documents to the tax 
administration by means of an attachment, standing alone.  

 The tax administration should provide a compiled data base for the benefit to the 
taxpayer, to the taxpayer’s class, and to the public at large.     

 
Safe Harbor Exemption System 
 
 The Guidelines specify that safe harbours could significantly ease tax compliance 
because tax administrations would exempt taxpayers from such tax provisions.viii The drafters 
design safe harbours as such a “comfort mechanism.” The Guidelines specify that these safe 
harbours allow the taxpayer greater flexibility, especially in cases where there are no matching 
prices or where there are no arm’s length prices.   
 

As transfer pricing practitioners, we would quarrel with the Guidelines’ objective in 
having safe harbours. The absence or the presence of an arm’s length price begs the issue. 
There might be a valid and sustainable arm’s length range applicable to the taxpayer; instead, it 
is the difficulty the taxpayer faces in ascertaining the arm’s length range that’s the problem that 
the safe harbour should resolve. 
 
  The Guidelines’ following statement, however, provides a more appropriate response: 
“Under a safe harbour, taxpayers would know in advance the range of prices or profit rates 
within which the corporation must fall in order to qualify for the safe harbour.” When the 
taxpayer meets such safe harbour conditions, the tax administration would merely require the 
taxpayer to apply the simplified method. The simplified method most often is a measure of 
profitability. The safe harbour methodology would spare the taxpayer from searching for 
comparables, thus saving the taxpayer time and resources from the effort needed to determine 
transfer prices.  
 

The OECD views the safe harbour as being a mandatory procedure. In practice, some 
safe harbours are optional on the part of the taxpayer, giving the taxpayer the option to cherry-
pick, claiming the safe harbour when it fits its purposes, and rejecting the safe harbour in other 
situations. The taxpayer might have to expend considerable effort in making this determination 
to accept or reject the safe harbour, thus precluding the primary objective of the safe harbour 
in the first place. On the other hand, the taxpayer’s ability to opt out of the safe harbor 
diminishes the taxpayer’s claim that the safe harbour is an arbitrary device. 
 
Certainty 
 
 The Guidelines attribute the safe harbour as providing certainty. Such certainty is an 
advantage to the taxpayer in that the tax administration would automatically accept the 
taxpayer’s transfer prices. ix The tax administration provides assurance to the taxpayer that, in 
qualifying for the safe harbour, the tax administration would not subject the taxpayer to an 



audit or reassessment in connection with its transfer prices.  The tax administration would 
accept any price or result the taxpayer provides without further scrutiny where that price or 
result exceeds a minimum threshold or where the price or result falls with a predetermined 
range.  
 

For the purposes of establishing a safe harbour, the tax administration could provide the 
taxpayer with the relevant parameters that would provide the taxpayer with a transfer price or 
result that the tax administration determines to be appropriate. These parameters might be, 
for example, a series of sector-specific markups or profit indicators. As a practical matter, the 
issue becomes whether the tax administration should enforce static or dynamic safe harbours.  

 A static safe harbour, by its nature, is constant through periods of inflation or other 
conditions, ultimately diminishing the value of the safe harbour over time.  

 A dynamic safe harbour keeps the “comfort mechanism” up to date, but necessitates 
the taxpayer apply a schedule each year to make the dynamic changes. 

 A rounded dynamic safe harbour retains current changes, but rounds the impact of 
these changes, not requiring the taxpayer to apply a schedule each year.     
  

Administrative Simplicity 
 
 The Guidelines specify a specific benefit from the safe harbor mechanism: that the safe 
harbour would result in a degree of administrative simplicity for the tax administration.x Once 
the tax administration establishes the eligibility of certain taxpayers to the safe harbour, the tax 
administration would require only a minimal examination as to the taxpayer’s transfer prices or 
the results of controlled transactions. Tax administrations could save and effort by permitting 
such safe harbours. Tax administrations could then allocate more resources to the examination 
of other transactions and to the examination of other taxpayers. 
 
Problems that Safe Harbours Present 
 
 The Guidelines provide that the availability of safe harbours for a given category of 
taxpayers would have a number of adverse consequences. The OECD suggests that tax 
administrations must carefully weigh these adverse consequences against the expected 
benefits of the safe harbours.xi The Guidelines express two concerns, emanating from the facts 
that: 

1. The implementation of a safe harbour in a given country would affect the tax 
calculations within that jurisdiction. Perhaps more importantly, the Guidelines assert 
that the implementation of a safe harbour in a given country would impinge on the 
tax calculations of associated enterprises in other jurisdictions.  

2. It is difficult for the tax administration to establish satisfactory criteria for defining 
safe harbours. Accordingly, safe harbours can produce prices or results that might 
be inconsistent with the arm’s length principle.  

 
As transfer pricing practitioners, we challenge both of the above-mentioned assertions  

as to safe harbour problems: 



1. We acknowledge that the assertion that “the implementation of a safe harbour in a 
given country would impinge of the tax calculations of associated enterprises in 
other jurisdictions” is valid as applied to two-sided methods, such as the 
transactional profit split methodxiiapplicable to highly integrated operations. On the 
other hand, we dispute the validity of the assertion to one-sided methods, such as 
the comparable uncontrolled price method, the resale method, the cost plus 
method, and the transactional net margin method. As a practical matter, the tax 
administration can develop a safe harbour that is not available to taxpayers seeking 
to use the transactional profit split method or situations that are highly integrated 
operations.  

2. We suggest that a tax administration might have sufficient wherewithal and 
experience to develop safe harbours. It is certainly within the tax administration to 
develop a satisfactory safe harbour – balancing its administrative costs against its tax 
base. 

 
Lack of “the Most Appropriate” Transfer Pricing Method 
 

As a general matter, the Guidelines postulate that the tax administration, through its 
safe harbour, would not require the taxpayer to follow a specific transfer pricing method, or 
even have a transfer pricing method for tax purposes.xiii The Guidelines are critical of a tax 
administration that imposes a safe harbour simplified transfer pricing method on the taxpayer, 
stating that this simplified transfer pricing method is unlikely to correspond in all cases to the 
most appropriate method applicable to the taxpayer’s facts and circumstances under the 
regular transfer pricing provisions. The Guidelines then provide an example. The tax 
administration imposes a safe harbour that imposes a minimum profit percentage under a 
profit method, but the taxpayer could have used the comparable uncontrolled price method or 
other transaction-based transfer pricing methods. The Guidelines take the approach that such 
an occurrence could be considered as inconsistent with the arm’s length principle, and describe 
the arm’s length principle as “a pricing method that is consistent with the conditions that 
independent parties engaged in comparable transactions under comparable conditions would 
have agreed upon in the open market.” 

 
As transfer pricing practitioners, we object to the “spin” provided by the Guidelines as 

to the tax administration’s failure to develop the most appropriate transfer pricing method. It is 
our view that the tax administration is in the best position to balance its administrative costs 
against its tax base. Further, it is our view that the tax administration could develop a safe 
harbour that precludes the use of two-sided transfer pricing methods. 
 
Sector Considerations 
 
  The Guidelines recognize that sector consideration can impact the applicability of a safe 
harbour. The OECD looks to standardized goods, commodities, or services, and to the wide 
publication of market prices to examine the safe harbour effect.xiv The Guidelines suggest, for 
example, that the oil and mining industries and the financial services sector could conceivably 



apply with a greater degree of precision and, thus, a lesser departure from the arm’s length 
principle.  
 
 Nevertheless, the Guidelines then diminish the validity of the safe harbour approach 
despite making that preceding statement in favor of a safe harbour approach to oil and mining 
industries and the financial services sector. The drafters state that, even these industry 
segments produce a wide range of results “which a safe harbour would be likely to be able to 
accommodate” to the satisfaction of the tax administrations. The drafters argue that the 
existence of published market prices would presumably also facilitate the use of transaction-
based methods, “in which case there may be no need for a safe harbour.”  
 

As transfer pricing practitioners, we dispute the OECD’s assertion that, in these cases, 
there might be no need for a safe harbour. It is our view that the purpose of the safe harbour in 
this situation is to provide an applicable treatment for a range of published results. These 
published results might specify the applicable days, the time of day, and other conditions to 
comply with the safe harbour results. 
 
Accuracy Considerations 
 
 The Guidelines express its concern that the taxpayer’s application of the safe harbour 
provisions could sacrifice accuracy in the reporting of transfer prices. The drafters suggest that 
this sacrifice could occur even if the tax administration could impose a transfer pricing method 
that is appropriate to the facts and circumstances of particular cases.xv The Guidelines assert 
that this sacrifice in accuracy “is inherent in safe harbours,” pointing out that tax 
administrations predominantly establish transfer prices by reference to a standard target as 
opposed to the individual facts and circumstances of the transaction, as under the arm’s length 
principle. Following that assertion, the Guidelines then assert that the prices or results that 
produce compliance with the arm’s length safe harbour standard might not be arm’s length 
prices or results. 
 
 As transfer pricing practitioners, we would caution that the OECD, in challenging the 
accuracy of safe harbour provisions, overstates the case compared to aggregate transfer 
pricing. We suggest that the OECD look to the aggregate effects of the safe harbour on transfer 
pricing rather than on focusing on sacrifices in accuracy in individual cases. 
 
Arbitrariness 
                 
 The Guidelines presuppose that safe harbours are likely to provide arbitrary results,xvi 
suggesting that these safe harbours rarely fit exactly the varying facts and circumstances, even 
as to enterprises in the same trade or business. As transfer pricing practitioners, we suggest 
that the tax administrations in applying a safe harbour to one-sided transfer pricing methods 
would minimize any arbitrariness that can result because the tax administration can weigh any 
diminution of accuracy with less effort than it would otherwise expend. 
 



 The OECD does recognize that the tax administration could minimize safe harbours only 
with great difficulty, and comments that the tax administration could devote a considerable 
amount of skilled labour to collecting, collating, and continuously revising a pool of information 
about pricing and pricing developments. As transfer pricing practitioners, we suggest the 
OECD’s comments as to the tax administration’s great difficulty have become increasingly 
obsolete. Now software is available to enable tax administration to undertake the collecting, 
collating, and continuously reporting functions without great difficulty. The OECD had 
previously thought that the obtaining of relevant information for monitoring safe harbor 
parameters might impose administrative burdens on tax administrations, a point that we view 
as obsolescent. The OECD went on to say that such information might not be available, and that 
information might be assessable only though in-depth transfer pricing inquiries, a point that we 
disagree strongly.  
 

The Guidelines would rule out the tax administration’s use of safe harbours on the basis 
that the tax administration would need to obtain “extensive research” “to set the safe harbour 
parameters accurately enough” to satisfy the arm’s length principle. Under this line of thinking, 
the safe harbour would jeopardize one of the purposes of a safe harbour, that of administrative 
simplicity. As transfer pricing practitioners, we view that OECD’s approach to safe harbours as 
being no longer valid; the tax administration would no longer need to obtain this extensive 
research to establish and validate the safe harbour.   
   
Risk of Double Taxation; Mutual Agreement Procedure Difficulties 
     
 The Guidelines expressed its concern as to the international impact of the safe harbour, 
suggesting that the presence of the safe harbour could impact corporate tax strategy.xvii The 
Guidelines complain that the tax administration would be providing safe harbour targets, and 
that taxpayers, knowing these targets, might modify the prices that they would have charged to 
controlled parties. Following that line of thought, such taxpayer might modify the prices in 
order to increase profits to meet its targets and thereby avoid transfer pricing scrutiny on audit. 
 

As transfer pricing practitioners, we question the Guideline’s above-mentioned concern 
as to targets, expressing this concern for two reasons:  

1. First, the tax administration might set a safe harbour that is a range of results 
rather than being a target.  

2. Second, a tax administration is unlikely to set up a safe harbour parameter that is 
so large in monetary terms as to create the distortions that the Guidelines fear. 

 
The Guidelines then express their concern as to the possible overstatement of taxable  

income in the country providing the safe harbour. The OCED points out that the overstatement 
possibility is greater where that country imposes significant penalties for understatement of 
tax, or the failure of the taxpayer to meet documentation requirements. The Guidelines than 
point out that there might be added incentives for the taxpayer to ensure that the tax 
administration accepts the transfer pricing without further review. As transfer pricing 



practitioners, we suggest that the tax administration has the power, by establishing monetary 
constraints to the safe harbour, to preclude the abuses the OECD predicts.  
 
Certainty 
 
 The Guidelines postulate that taxpayers would value the certainty that safe harbour 
provides, and that the taxpayers would raise the prices they charge to affiliated enterprises for 
the purposes of qualifying for the safe harbour.xviii The Guidelines postulate that the taxpayers 
would crave certainty to the extent that the taxpayer’s transfer prices would be above the 
relevant taxpayer’s arm’s length prices, taking into account its specific circumstances. The tax 
administration would be the beneficiary of the safe harbour, as domestic taxpayers would 
report more taxable income.  
 

The Guidelines implicitly assume that the taxpayer applies a two-sided transfer pricing 
method, such as the transactional profit split method, and there exists in fact a single pool of 
net taxable income the taxpayers are to split. Having recognized that the tax administration in 
the home country would be the beneficiary of the safe harbour, the Guidelines comment 
adversely that the safe harbour would penalize both the foreign associated enterprises and 
their tax administrations. Both the foreign associated enterprises and their tax administrations 
would report less profits and taxable income in their respective jurisdictions.   

 
The Guidelines postulate that there would be an issue as to the proper sharing of tax 

revenues between jurisdictions because of safe harbours. As transfer pricing practitioners, it is 
our experience in some situations there might be no such a “proper sharing of tax revenues 
between jurisdictions.” Nevertheless, the implementation of the 22 July 2010 Guidelines should 
increase this proper sharing of tax revenues. 
 
Double Taxation and Acceptance of Safe Harbour Prices 
 
 The Guidelines express concern that the counter-party, the associated enterprise “on 
the other end” of a safe harbour transaction, might not be in a position to accept a transfer 
pricing amount that the first associated enterprise view as being arm’s length.xix As the 
Guidelines point out, these prices may differ from those obtained in these jurisdictions by the 
application of transfer pricing methods consistent with the arm’s length principle. The 
Guidelines expect that the foreign tax administration would challenge prices the associated 
enterprises derives from the application of the safe harbour.  
 

We suggest that the Guidelines make clear that while one associated enterprise might 
accept a transaction as being within its safe harbour, the counter-party might not accept that 
transaction as being within its own safe harbour. The Guidelines warn that double taxation can 
result from these transactions. It is our view that the presence of double taxation, should not, 
in and of itself, preclude safe harbour relationships.  
 
Certainty, Simplicity, and Double Taxation 



 
 The Guidelines ponder whether the possibility that the possibility of double taxation 
would nullify the taxpayer’s objectives of certainty and simplicity when electing the safe 
harbour in the first place.xx Note that the Guidelines here view the safe harbour as being an 
option on the part of the taxpayer. The Guidelines, however, postulate that taxpayers might 
consider that a moderate level of taxation is an acceptable price for the taxpayer to pay in 
order to obtain relief from the necessity of complying with complex transfer pricing rules. As 
transfer pricing practitioners, we suggest that compliance costs have reached ever-increasing 
levels; for example, a EU taxpayer having a OECD associated enterprise outside the EU must 
address four jurisdictions: OECD rules, EU rules, the taxpayer’s rules, and the associated 
enterprise’s rules. Note, however, that the Guidelines failed to address the extent of the 
“moderate level of taxation.” 
 
Double Taxation Trade-offs 
 
 The Guidelines conclude that the presence of double taxation, in and of itself, is not a 
disqualifying factor as to safe harbours.xxi The Guidelines discuss the potential of the taxpayer 
making its own determination as to whether it can accept the possibility of double taxation in 
electing the safe harbour or not electing this safe harbour. The OECD would seek to ensure that 
the taxpayers make such a decision clearly on the basis of this tradeoff. The Guidelines 
recommend that the country offering the safe harbour would have to make it explicit whether 
it would attempt to alleviate any double taxation resulting from the safe harbour. As transfer 
pricing practitioners, we suggest that the possibility of this alleviation of this taxation is 
unrealistic, as tax administrations are likely to develop safe harbours that limit applicable 
revenues or profits.       
 
 The drafters recognize parity between the safe harbour privilege and double taxation. 
On one hand, drafters acknowledge that the safe harbour provides taxpayers with the privilege 
of avoiding any subsequent review or audit of their transfer prices that result from the 
application of a safe harbour. On the other hand, the drafters acknowledge the nature of safe 
harbours, whose prices or results are, by design, only a proxy for those results obtained under 
the arm’s length principle. The drafters then deem it appropriate that the taxpayer be equally 
prepared, in electing the safe harbour, to bear any ensuing international double taxation 
resulting from the non-acceptance by foreign tax administration of the transfer pricing reported 
under the safe harbour. 
 
 The drafters then would go further, and would discuss the parameters of the safe 
harbour – limited double taxation approach. The drafters suggest that taxpayers taking 
advantage of the safe harbour should be precluded from bringing double taxation results 
before the competent authorities. As transfer pricing practitioners, we suggest that the drafters 
overstate the issue. Given the costs and expense of bringing a claim before competent 
authority and the revenue or profit monetary limitations within the safe harbour, the posited 
conflict appears to be non-existent. The drafters, however, postulate a remedy that we believe 
unneeded. The drafters would have the foreign country give tax relief from double taxation 



only if the taxpayer can prove that the results of meeting the safe harbour are consistent with 
the arm’s length principle.     
 
Mutual Agreement Procedures 
 
 The drafters do recognize that the foreign tax administrations’ transfer pricing 
adjustments could become complicated, at least in a theoretical sense, when the multinational 
enterprise has chosen a safe harbour in another country.xxii This complexity can arise because 
the taxpayer is likely to dispute the adjustment to prevent double taxation. The Guidelines 
suggest that mutual agreement procedures should not be available to adjust prices or results 
downward that the tax administration set under a safe harbour regime.  Further, the drafters 
argue that safe harbours would have a detrimental effect on the tax administration in foreign 
countries. We would then argue that the OECD overstates the case, and that these double 
taxation – safe harbour situations are close to nil. 
 
Extreme Considerations 
 
 The Guidelines take a position that we view as being extreme, that the adoption of safe 
harbour regimes might require that “all other countries’ tax administrations” examine the 
transfer pricing policy of “all companies associated with enterprises” that have elected a safe 
harbour.xxiii Further, the drafters would argue that all other countries tax administrations would 
undertake this analysis in order “to identify all cases of potential inconsistency” with the arm’s 
length principle. As transfer pricing practitioners, we submit the results postulated are 
otherwise, and that tax administrations limit safe harbours based on revenues and/or profits so 
as to preclude the abuses claimed. Nevertheless, the drafters assert that the tax 
administration’s failure to “to identify all cases of potential inconsistency” could amount to a 
transfer of tax revenues from those countries to the country providing the safe harbour. 
 
 The drafters argue that any administrative simplicity that the tax administration of the 
safe harbour country gains would be offset by losses to the tax administration of other 
countries. These other countries, in order to protect their own tax bases, would have to 
systematically determine whether the prices or results the safe harbour permits are consistent 
with what that other country tax administration permits by application of its own transfer 
pricing rules. The drafters assert the tax administration would shift the administrative burden 
from the country offering the safe harbour. The tax administration would transfer the 
administrative burden to the foreign jurisdiction.  Once again, it is our view that the above-
mentioned transfer rarely, if ever, takes place.   
 
Multiple Jurisdictions 
 
  The Guidelines, after disparaging safe harbours in the double taxation context, address 
the treatment of multiple country safe harbours. In general, the adoption of a safe harbour by 
more than one country would not avoid double taxation if each taxing jurisdiction were to 
adopt conflicting approaches and methods.xxiv Putting the Guideline’s approach in more 



positive terms as to safe harbours, a taxpayer could avoid double tax exposure if the 
jurisdictions could agree to their approaches and methods. Nevertheless, the OECD has shown 
no inclination to meld safe harbours, and no such project is now in the works. We suggest that 
the OECD address this possibility. 
 
 Instead of seeking such a melding approach to safe harbors, the Guidelines specify that 
the parameters of two countries’ safe harbours for specific industry segments are likely to 
deviate since both countries would want to safeguard their revenues. The Guidelines are 
pessimistic about tax administrators melding their safe harbours: 

 In theory - The drafters do recognize that, in theory, international tax practitioners could 
achieve the degree of harmonization among national systems that tax administrations 
would require to prevent double taxation. 

 In practice – The drafters recognize that, in practice, it is most unlikely that two 
jurisdictions could harmonize conflicting safe harbours that would eliminate double 
taxation.      

 
Possibility of Opening Avenues for Tax Planning 
 
 The Guidelines recognize that safe harbours provide taxpayers with tax planning 
opportunities. The Guidelines fail to consider, however, that safe harbours are in the sole 
discretion of the tax administrations, and that tax administrations can unilaterally limit safe 
harbors based on revenues, profits, or other parameters.xxv As such, the tax administrations can 
limit or curtail any such tax planning opportunities. 
 
 The Guidelines take the position that enterprises might have an incentive to modify 
their transfer prices in order to shift taxable income to other jurisdictions. The reality is, though, 
that a tax administration’s well-crafted safe harbour would drastically curtail these possibilities 
on the part of an enterprise. Nevertheless, the Guidelines are concerned that these safe 
harbour structures might lead to the inducing of tax avoidance to the extent that the taxpayer 
and its associated enterprises enter into artificial arrangements for the purposes of exploiting 
the safe harbour provisions. As transfer pricing practitioners, we would counter that renewed 
tax reporting and filing requirements on the part of tax administrations would severely limit 
these tax abuses. 
 
Statistical Data and a Safe Harbour Example 
 
 The Guidelines allude to the possibility that a safe harbour could be based on an 
industry average.xxvi The Guidelines, however, fail to address the potential antitrust issues that 
could arise in building such an industry average.  Nevertheless, the Guidelines still caution that 
tax planning opportunities might exist for taxpayers having better than average profitability. 
The drafters provide such an example: A cost-efficient company sells its products at arm’s 
length. Such a company might be earning a mark-up of 15 percent on its controlled sales. As 
transfer pricing practitioners, we incorporate this situation into a broad-based example 
illustrating safe harbour examples.  



 
 The OECD’s fact pattern provides for a mark-up of 10 percent sales as the safe harbour, 
the company at issue being more profitable at 15 percent profitability. The company would 
have an incentive to claim the safe harbour, and the company would be taxed at a scaled-down 
amount of the 10 percent mark-up, “significantly below” the arm’s length prices. The company 
would shift a portion of its income, 5 percent (15 percent – 10 percent) “out of the country), 
not to be taxed anywhere, at any time. 
 
 The Guidelines now for the first time address the scale of the safe harbour, stating that 
when the tax administration carries this safe harbour at a large scale, the scale could mean 
significant revenue lost for the country offering the safe harbor. As transfer pricing 
practitioners, we view the Guideline’s statement as a cautionary tale – that the Guidelines are 
advising tax administrations not to offer taxpayers unlimited safe harbours. The drafters then 
comment that, by design, the tax administration would have no recourse to counter such 
instances of profit shifting. 
 
Undertaxation 
 
 The Guidelines, having address the potential for double taxation in the safe harbour 
content, now turn their attention to safe harbours that potentially could cause international 
income undertaxation. This undertaxation can arise to the extent that these safe harbours 
result in prices or profits that do not approximate the arm’s length principle, and where these 
safe harbours allow taxpayers to shift taxable income to low tax countries or to tax havens.xxvii 
As transfer pricing practitioners, we would caution each tax administration to weigh the costs 
and benefits of each safe harbour. We expect the tax administration to cap each such safe 
harbour as part of this weighing of the costs and benefits process. 
 
Safe Harbour Principles 
 
 The Guidelines express four obviously true statements that we should accept as 
principle:xxviii  

 Whether a country is prepared possibly to suffer some erosion of its own tax base in 
implementing a safe harbour is for that country to decide. 

 The basic trade-off in making such a policy decision is between the scope and 
attractiveness of the safe harbour for the taxpayers, on one hand, and the country’s tax 
erosion, on the other hand.  

 The more attractive a safe harbour becomes for the taxpayer, the more taxpayers will 
elect to use this safe harbour, thereby reducing the tax authority’s administrative 
burden.  

 On the other hand, the more attractive the safe harbour is, the more tax revenue is 
likely to be lost due to under-reporting of income. 

 
As transfer pricing practitioners, we would suggest that the Centre for Tax Policy and  



Administration shift the location of these safe harbour principles elsewhere, preferably to the 
beginning of the safe harbour subsection.  The drafters comment that the magnitude of the 
respective costs and benefits of the above-mentioned trade-off can become irrelevant if the tax 
administration is not prepared, as a matter of principle, to surrender any discretionary power 
as to the assessment of taxpayer’s liability. As transfer pricing practitioners, it is our view that 
as more countries have more experience implementing safe harbours, the more likely it is that 
countries will adopt and then fine-tune safe harbours. 
 
Equity and Uniformity Issues 
 
 The Guidelines point out that safe harbours raise equity issues and uniformity issues. 
Implicitly, the Guidelines raise issues as to the safe harbour capping procedure and the 
treatment of the excessive amounts beyond the capping procedure. The Guidelines do 
recognize that implementing the safe harbour requires following two transfer pricing rules:xxix 

 One rule requires the taxpayer to comply with the arm’s length principle. 

 The other rule requires the taxpayer to conform to a different and simplified set of 
conditions.  

 
The tax administration would need to apply criteria to differentiate those taxpayers  

eligible for the safe harbour and those taxpayers not eligible for the safe harbor. As a result, 
similar and possibly competing taxpayers could, in some circumstances, find themselves on 
opposite sides of the safe harbour threshold. Similar taxpayers could be enjoying different tax 
treatment: 

 One taxpayer meets the safe harbour rules and the tax administration relieves the 
taxpayer from meeting the regular compliance provisions. 

 The tax administration obligates the other taxpayer to do business in conformity 
with the arm’s length principle, either because the enterprise in fact deals at arm’s 
length, or because the taxpayer is subject to transfer pricing legislation based on the 
arm’s length principle. 
 

As a result, the Guidelines conclude that preferential tax treatment under the safe  
harbour regimes for a specific category of taxpayers could entail discrimination and competitive 
distortions. As transfer pricing practitioners, we believe the Guidelines have overstated the case 
against safe harbours based on equity and uniformity and tax administrations can develop the 
capacity to better regulate safe harbours based on the four guiding safe harbour principles in 
4.118. 
 
Recommendations as to the Use of Safe Harbours 
 
 The Guidelines suggest that their preceding safe harbour analysis “raise fundamental 
problems” notwithstanding the fact that these safe harbours could accomplish a number of 
objectives relating to the compliance with transfer pricing provisions and the administration of 
transfer pricing provisions.xxx The Guidelines take a strong approach against the application of 
safe harbours in that:  



 The safe harbours could potentially have perverse effects on the pricing decisions of 
enterprises engaged in controlled transactions.  

 The safe harbours could have a negative impact on the tax revenues of the country 
implementing the safe harbour as well as on the countries whose associated enterprises 
engage in controlled transactions with taxpayers electing a safe harbour. 
  
As transfer pricing practitioners, we view the above-mentioned statements as being 

substantially erroneous, and that a proper drafting and implementation of a safe harbour 
would preclude these perceived negative effects.  The Guidelines continue their attack on the 
use of safe harbours, asserting that these safe harbours are generally not compatible with the 
enforcement of transfer prices consistent with the arm’s length principle. The Guidelines then 
suggest the taxpayer and the tax administration look to measuring the preceding drawbacks 
against the expected safe harbour benefits, i.e., certainty, compliance simplicity on the 
taxpayer’s side and relief from the administrative burden on the tax administration’s side.   
 
Safe Harbours as Surrender of the Tax Administration’s Discretionary Power 
 
 The Guidelines view the tax administration that provides safe harbours to taxpayers as 
surrendering a portion of its discretionary power to the taxpayers.xxxi The Guidelines then begin 
with the premise that tax administrations must retain the ability to review “any aspect” of a 
taxpayer’s income tax assessment. As such, under “the normal administration of the tax laws,” 
the tax administration cannot guarantee certainty for the taxpayer.  
 

The Guidelines equate the tax administration’s providing a safe harbour to the taxpayer 
as the tax administration surrendering a portion of its discretionary power in favor of the 
automatic rules. As transfer pricing practitioners, we view the Guidelines as presenting a dire 
and distorted view of the tax administration’s discretionary power. Nevertheless, the 
Guidelines question the tax administration’s willingness to forgo some of that power, 
suggesting that tax administrations “might not be willing to go that far.”  

 
The Guidelines comment that the tax administration might “consider it essential to 

retain the ability to verify the accuracy of a taxpayer’s self-assessed tax liability and its basis.” 
The drafters are misguided here, as the tax administration retains the accuracy of the 
taxpayer’s computation, even though this computation might be a safe harbour computation. 
Despite that fact, the drafters complain that the tax administration might sacrifice compliance 
simplicity for other tax policy objectives, such as preparing and retaining reasonable and 
adequate documentation and for reporting, and preventing tax avoidance. 
 
Flexible Practices 
 
 The Guidelines recognize that tax administrations have considerable flexibility in 
administering their tax laws. These administrations can choose to concentrate more resources 
on cases involving large taxpayers, or taxpayers having an important proportion of controlled 
transactions, and that these tax administrations can show more tolerance toward smaller 



taxpayers.xxxii The Guidelines provide a limited parallel between flexible administrative practices 
and a safe harbour regime, stating that while more flexible administrative practices toward 
smaller taxpayers are not a substitute for a formal safe harbour, these more flexible 
administrative practices can achieve the same objectives that tax administrations pursue as to 
safe harbours.  
 
 The Guidelines, then, favor flexible administrative practices rather than safe harbours, 
concluding that “special statutory derogations for categories of taxpayers in the determination 
of transfer pricing are not considered advisable.” As a result, the Guidelines do not recommend 
the use of safe harbors. As transfer pricing practitioners, we suggest that the Guideline have the 
policies reversed, and that published and ascertainable safe harbours are preferable to more 
flexible administrative practices.  
 
Country-Specific Practices 
 
 This analysis does not address country-specific safe-harbour transfer pricing practices, 
and the benefits and determents of these practices. For the application of these safe harbour 
provisions in the United States, see Feinschreiber, R., Multiple Thresholds, Transfer Pricing 
Handbook, chapter 56, John Wiley & Sons, 2001. For the application of these safe harbour 
provisions in India, Brazil, and elsewhere, see Gandhi, Vimal, A Case for Extensive Safe Harbour 
Provisions, International Taxation, Taxmann Volume Issue 4, April 2011 p. 351.  
 
Comprehensive Example 
 
 We provide a comprehensive example that illustrates safe harbour issues:  

 Manufacturer X in Country A makes unique and valuable contributions and provides 
unique intangibles under one entity under one jurisdiction. 

 Manufacturer X distributes its unique product to distributors analogous to 
associated companies A through H. Manufacturer X’s distributors are analogous to 
Company C in Annex II to Chapter II, which addresses the application of the residual 
profit split method. Manufacturer X also sells to independent distributors in Country 
P and country R. 

 Manufacturer X’s sales are $1 billion in year 1. 

 Manufacturer X’s distributors sales are the following: 
o A country $130 million 
o B country $270 million 
o C country   $90 million 
o D country   $80 million 
o E country    $70 million 
o F country    $60 million 
o G country   $50 million 
o H country   $40 million  
o P country   $60 million 
o R country $150 million 



o Manufacturer X’s total sales in aggregate are $1 billion. 

 Manufacturer X’s subsidiary in Country A is outside country A’s transfer pricing 
scheme because country A seeks to impose transfer pricing provisions only on 
international transactions. 

 Manufacturer X’s subsidiary in Country B earns a mark-up of 15 percent.xxxiii  Country 
B has a 100 million safe harbour limitation, thus precluding the safe harbor in this 
instance. 

 Manufacturer X’s subsidiary in Country C is subject to a $100 million threshold 
reflecting profitability of 10 percent; X’s subsidiary C has profitability of 12 percent 
and claims that threshold. 

 Manufacturer X’s subsidiary in Country D is subject to a $50 million threshold barring 
the overage only and reflecting profitability of 9 percent. X’s subsidiary D has 
profitability of 10 percent, and claims the $50 million amount. 

 Manufacturer X’s subsidiary in Country E receives no safe harbour. 

 Manufacturer X’s subsidiary in Country F is subject has no threshold; the safe 
harbour reflects a profitability of 7 percent, X’s subsidiary F has a profitability of 8 
percent and X’s subsidiary F rejects the safe harbour. 

 Manufacturer X’s subsidiary G is subject to $40 million threshold, and provides for a 
profitability of 6 percent. X has a profitability of 8 percent and rejects the safe 
harbour. 

 Manufacturer X’s subsidiary H has a loss and choose not to accept the subsidiary’s 
safe harbor 

 P and R have safe harbors beyond the sales amounts, but the transactions are with 
unrelated parties and the safe harbor does not apply. 
 

In summary, $140 million in sales out of $1 billion are subject to safe harbours, in 
Country C ($90 million) and in Country D ($50 million). The aggregate benefits are the following:   

 The safe harbour benefits for Country C are [$90 million x (12%-10%) or $1.8 million]. 

 The safe harbour determent for Country D is [$50 million x (9%-10%) or -$.5 million]         
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