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Re: Comments on New Project on the Administrative Aspects of Transfer Pricing 
 

 

Dear Mr. Owens, 

 

Thank you for the opportunity to provide comments on the administrative aspects of transfer pricing 

of the OECD Transfer Pricing Guidelines. Please find herewith our comments and suggestions of 

issues to address. 

 

 

INTRODUCTION 

 

The compliance burden associated with transfer pricing is an issue that is gaining prominence in 

recent years, with the increased complexity of transfer pricing issues, the increase in assessments by 

tax administrations and the greater risk of double taxation. This issue is, more than ever, applicable 

to businesses of all sizes with increased globalization.  

 

Our experience in the practical application of transfer pricing policies and providing evidence that 

the arm’s length standard has been respected is that this has become a significant compliance burden 

on many businesses. Moreover, in certain situations, the amounts of intercompany transactions that 

are subject to transfer pricing rules may not warrant a thorough transfer pricing analysis in order to 

comply with the arm’s length principle. It has been particularly onerous for the Small and Medium 

Enterprises (“SME”) as these businesses often do not have the resources or expertise to comply with 

transfer pricing requirements. We believe that the transfer pricing rules could be simplified to 

address the practical application of the arm’s length principle in practice. As such, Section E, 

Chapter IV of the OECD Guidelines should be revised to include safe harbours rules, particularly for 

SME.  
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COMMENTS ON THE ADMINISTRATIVE SIMPLIFICATION MEASURES AND THEIR 

EFFECTIVENESS 

 

I. Experience with various forms of transfer pricing administrative simplification measures 

and their effectiveness 

 

1. The Canadian tax legislation does not provide for specific “safe harbour” rules with respect to 

transfer pricing; however, there are some simplification measures designed to address the burden 

of compliance. These measures are as follows: 

 

1.1. Unilateral Advance Pricing Agreements (“APA”) for Small Businesses  

 

1.1.1. This program was introduced in Canada in 2005 in order to address the particular 

concerns of small business taxpayers by reducing the time and cost of the APA 

process.  

 

1.1.2. In order to qualify for this APA, taxpayers must have gross revenues of less than 

$50 million or a proposed covered transaction of less than $10 million. This APA 

program only covers transactions of tangible goods (which have not been bundled 

with non-routine intangibles) and routine services and, as such, its application is 

very limited.  

 

1.2. Minimum reporting standards for Information Return of Non-Arm's Length Transactions 

with Non-Residents (the T106 Form) 

 

1.2.1. A T106 Form has to be filed for a tax year in respect of non-arm's length 

transactions with non-residents if the total reportable transactions for all the non-

residents combined is more than $1,000,000 (CDN). 

 

1.2.2. This simplification measure provides relief from a reporting stand point; however, 

it does not preclude taxpayers from meeting the transfer pricing rules. 

 

1.2.3. Therefore, in the case of an audit, the taxpayer would still be required to present 

evidence to support the arm’s length nature of the intercompany transactions. 

 

1.3. Penalty threshold 

 

1.3.1. The taxpayers may be subject to a penalty under Canadian tax legislation if the 

transfer pricing adjustment exceeds a certain threshold. 

 

1.3.2. Under subsection 247(3) of the Income Tax Act (Canada) a penalty is imposed if a 

transfer pricing adjustment exceeds the lesser of: (a) 10 percent of the taxpayer’s 

gross revenue for the year; or (b) $5,000,000 (CDN). 

 

1.3.3. This provision is beneficial to taxpayers as it provides full relief from a penalty to 

taxpayers, for whom the adjustment is not material.  
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2. In sum, we believe that the current Canadian administrative simplification measures are not 

sufficient to meet the needs of the taxpayers as there are only a few and their effectiveness is 

limited.  

 

II. What are the different types of regimes referred to as “safe harbours” and how best to 

describe them and differentiate among them 

 

3. The OECD Guidelines (Chapter IV, paragraph 4.94) define a “safe harbour” as “…a statutory 

provision that applies to a given category of taxpayers and that relieves eligible taxpayers from 

certain obligations otherwise imposed by the tax code by substituting exceptional, usually 

simpler obligations.” This definition is general and does not distinguish between different types 

of safe harbour regimes.  

 

4. In our opinion, there are two main categories of safe harbour regimes:  

 

4.1. Safe harbours that provide administrative simplifications, and 

 

4.2. Safe harbours to facilitate compliance with the arm’s length principle. 

 

5. An administrative simplification measure, in a transfer pricing context, is one that provides 

taxpayers with relief from reporting requirements or other administrative obligations. An 

example of an administrative simplification measure is a minimal threshold to report 

intercompany transactions. For instance, in Canada, a minimal threshold for reporting 

intercompany transactions on the T106 form exists. This simplification measure provides only a 

reporting relief, and is not intended to serve as a safe harbour in complying with the arm’s length 

principle.  

 

6. Another example of an administrative simplification measure is a minimal threshold to prepare 

contemporaneous documentation. This threshold can be based on revenues, volume of 

transactions, etc. This simplification measure will relieve the burden of compliance with 

contemporaneous documentation requirements for taxpayers with relatively small volume of 

intercompany transactions. In Canada, not having the contemporaneous documentation will 

subject taxpayers to a transfer pricing penalty, but only if the minimal threshold for the penalty is 

met. This is effectively an administrative simplification measure since a taxpayer, who is below 

the minimal threshold, will not be subject to a penalty, even in the absence of contemporaneous 

documentation. 

 

7. A safe harbour for complying with the arm’s length principle is a specific relieving provision 

that facilitates compliance with the arm’s length principle and provides taxpayers with certainty 

with respect to their transfer pricing policy. As an example, safe harbours in the form of ranges 

of different profit level indicators could be established for taxpayers that meet specific functional 

profile and other pre-defined criteria. As currently stated in the OECD Guidelines (Chapter IV, 

paragraph 4.98): 

 

“Application of the arm’s length principle may require collections and analysis of data that 

may be difficult to obtain and/or evaluate. In certain cases such complexity may be 

disproportionate to the size of the corporation or its level of controlled transactions.”  
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This statement is especially relevant for SME, for which complying with the arm’s length 

principle is particularly burdensome. In our experience with SME, the cost and the complexity 

associated with applying the arm’s length principle is, in many instances, disproportionate to the 

relative volumes of intercompany transactions. Introducing this type of safe harbour would 

provide SME with certainty and compliance relief.  

 

8. The United Nations (the “UN”) support this position in their recently issued “Practical Manual 

on Transfer Pricing for Developing Countries” by proposing prescribed industry margins for 

intercompany transactions that meet certain criteria:  

 

“taxpayers need not benchmark their transfer pricing with a formal benchmark search in 

cases where functions and transactions subject to the benchmark do not exceed a stated 

volume or amount on a fiscal year basis. The industry margins referred to should be: based 

on objective criteria, regularly updated and readily available at no cost. A possible 

example could be margins published or formally approved at the appropriate functional 

level of the UN system.”
1
  

 

9. Additional examples of safe harbours for complying with the arm’s length principle: 

 

9.1. Safe harbour for statistical tools 

 

This safe harbour would define the statistical tools for the purposes of establishing arm’s 

length range of the comparables’ results. For instance, the U.S. transfer pricing rules 

provide that an interquartile range shall be used to establish an arm’s length range of 

results. This provides taxpayers with certainty that a transfer pricing adjustment will occur 

only if the taxpayer’s results fall outside the interquartile range of the comparables’ results, 

provided that the tax authorities agree with the comparables included in the set. In Canada, 

there is no safe harbour for statistical tools, which creates an additional uncertainty to 

taxpayers. 

 

9.2. Minimal threshold for transfer pricing adjustments 

 

This safe harbour is particularly relevant for SME, for which transfer pricing adjustments 

are extremely onerous. Even relatively small adjustments may create cash flow concerns 

for SME that may put their business at risk. Therefore, a minimal threshold of the amount 

of a transfer pricing adjustment should be imposed in order to relieve SME from this 

undue burden and provide them with some level of certainty. Furthermore, it will also 

release the Competent Authorities from relatively immaterial cases allowing them to focus 

on more significant ones.  

 

III. The advantages and disadvantages of safe harbour rules and other forms of transfer 

pricing administrative simplification, in practice and from a policy perspective 

 

10. The table below provides our summary of the advantages and disadvantages of safe harbour 

rules and other forms of transfer pricing administrative simplifications. 

                                                 
1
 Working Draft on Chapter 4 of the UN Practical Manual on Transfer Pricing for Developing Countries dated 

October 11, 2010. 
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ADVANTAGES DISADVANTAGES 

 Provides certainty for taxpayers  

 Alleviates the burden of compliance  

 Promotes tax compliance due to the ease 

of application of safe harbours  

 Administrative simplicity for tax 

authorities  

 Enables tax authorities to concentrate on 

complex transfer pricing compliance cases 

 Creates an attractive business 

environment for domestic and foreign 

investors  

 Increases global competitiveness  

 Attracts foreign direct investment  

 Promotes entrepreneurship 

 May affect the pricing strategy of 

intercompany transactions  

 May undermine the arm’s length principle  

 Determination of transfer prices will 

become an automated process  

 Safe harbour in one country may not be 

acceptable in other countries, which may 

result in double taxation 

 Will create a burden on tax authorities to 

define the characteristics of the safe 

harbour and maintain its accuracy 

 

IV. Whether the existing guidance on safe harbours which is in Section E, Chapter IV of the 

TPG should be revised, and if so how 

 

11. Currently, the conclusion of Section E, Chapter IV of the Transfer Pricing Guidelines is that the 

use of safe harbours is not recommended. However, in practice, different countries have been 

introducing safe harbours thereby reducing the burden of compliance for taxpayers and 

facilitating the administration of transfer pricing.  

 

12. Furthermore, introducing safe harbours has the potential of reducing the number of pending 

cases to be resolved by the Competent Authority and, as a result, will decrease the time to obtain 

resolution. For example, due to the large number of pending cases at the Canadian Competent 

Authority, the average time for completion of cases for Canadian and foreign-initiated 

adjustments was 22.73 months and 30.53 months, respectively, in the 2009-2010 period. 

 

13. As such, it is our position that Section E, Chapter IV of the Transfer Pricing Guidelines should 

be revised in favour of the use of safe harbours. This is of particular importance for SME, for 

which the relative burden of compliance is more significant. 

 

14. In addition, Chapter IV should be revised to include examples of safe harbours that provide 

administrative simplifications and safe harbours for complying with the arm’s length principle. 

The revised Chapter IV could provide examples and recommendations on the practical 

application of such regimes, taking the best practices of various tax administrations around the 

world. These regimes should be workable and sustainable, in addition to providing 

administrative relief for both taxpayers and tax administrations.  
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CONCLUSION 

 

Thank you again for the opportunity to share our concerns, ideas and issues with the OECD on 

transfer pricing matters. As always, we encourage guidance from the OECD to facilitate the 

application of transfer pricing concepts for both tax administrations and taxpayers. 

 

 

Yours very truly, 

 

 

Richter Consulting, Inc. 

 

 

 

Jennifer Rhee, CA jrhee@richterconsulting.com 

Ihor Soroka, M.A. isoroka@richterconsulting.com 

Irina Oks, M.A. ioks@richterconsulting.com 

Linda Argalgi, CA largalgi@richterconsulting.com 


