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Jeffrey Owens 
Director 
Centre for Tax Policy & Administration 
OECD 
2, rue Andre Pascal 
75775 Paris 
France 

 
OECD Project on the Administrative aspects of Transfer Pricing: 

Comments from PwC 
 

 
Dear Mr Owens, 
Dear Jeffrey, 
 
PwC welcomes the consideration of the issues arising in relation to the administrative 
aspects of transfer pricing by the OECD’s Committee on Fiscal Affairs.  
 
The OECD published a paper entitled “Multi-Country Analysis of Existing Transfer Pricing 
Simplification Measures” on 10 June 2011. This paper has provided valuable insight as to the 
simplification measures currently in place in these countries and provided guidance on some 
of the comments included herein. In the preparation of this response, we have also collected 
views and practical experiences from our global PwC network of member firms (“PwC 
network”) as well as from a number of our clients. 
 
Overall, we noticed that there is strong support for the consideration of the administrative 
aspects of transfer pricing, mainly due to the following reasons: 
 

 perceived  imbalances between the complexity of transactions, the materiality of the 
amounts at stake and the cost-efficient use of resources of both taxpayers and tax 
authorities;  

 varying internal documentation requirements or practices among different countries 
(in both OECD/non-OECD member countries); and 

 administrative requests for additional information during defence or audits and their 
application or use by tax authorities and taxpayers.    

 
Below we summarise our comments. 
 
1. Experience with various forms of transfer pricing administrative 

simplification measures and their effectiveness 
 
Our global PwC network reported that tax authorities in several countries have developed 
simplification measures to alleviate the burden on taxpayers in compliance requirements for 
transfer pricing. These measures include: 
 

 the possibility of accepting a widely spoken language in the preparation of transfer 
pricing documentation (e.g. English), as translations can always be requested if 
needed during a tax audit; and  
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 materiality thresholds before specific transfer pricing documentation are required 
(although we note that these are often very low).  

 
To this end, simplified transfer pricing documentation measures for small taxpayers and for 
small transactions are in place in various countries.  
 
Several countries have developed or are in the course of developing robust ruling/APA 
practices which aim at giving taxpayers the opportunity to obtain upfront comfort in their 
transfer pricing policies, including the arm’s length nature of intercompany transactions 
(including the use of transfer pricing methodologies, calculation of cost base) and business 
conversion considerations. Countries are also starting to open up bi- or multilateral channels 
for dispute resolution such as arbitration practices.  
 
We believe the general experience confirms the observations of the first two sentences of 
para 4.144 in the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations of 22 July 2010 (“Guidelines”) i.e. that the advantages of APAs apply to 
both parties. In our experience, monitoring application of the APA is almost always fairly 
straightforward for the tax authority as specific reporting schedules are often agreed. While a 
well resourced APA programme may seem to be a significant commitment that mainly 
benefits taxpayers, in practice, for any difficult or complex issue, the resources required of a 
tax administration in an APA are almost always less than those that need to be deployed to 
conduct a detailed transfer pricing enquiry some years later. We believe that by providing 
further consideration of this question the OECD could encourage countries to enter into the 
process or provide additional resources for their APA teams.  
 
We have also noticed that in certain countries, tax administrations have created working 
parties with selected taxpayers. The aim of these forums is to discuss and exchange views on 
issues arising from transfer pricing documentation requirements and practical experiences.  
 
The PwC network is of the opinion that such simplification measures provide guidance and 
reduce the resources consumed by both taxpayers and tax administrations. The business 
community would greatly appreciate further guidance and definition on simplification 
measures from an OECD level to help further harmonise worldwide practice. For illustration 
purposes, and on a global scale, we would welcome: 
  

 further acceptance of the use of the English language for the preparation of transfer 
pricing documentation in order to prevent needless duplication of effort;  

 reconsideration of materiality thresholds as intercompany transactions have 
significantly increased;  

 increased transparency for access to dispute resolution platforms; 
 broader use of rollbacks with regard to APAs; and 
 deployment of adequate resources devoted to APA programs, by the states, to allow 

completion of APAs within a reasonable time frame (e.g., 18 months).  
 

2. Different types of regimes referred to as “safe harbours”: description and 
differentiation among them 

 
The Guidelines currently provide for recommendations on the use of “safe harbours” and 
potential effects of their use.  We believe that the experience of the years since the Guidelines 
were published in 1995 is that the disadvantages identified in paras 4.102-4.119 apply 
principally to the first type of safe harbour set out in para 4.95 (fixed rules) and far less to the 
second (ranges for application in a given set of circumstances). 
 
We note that several countries have adopted rules falling into the second category of safe 
harbour, that several others have similar guidance for taxpayers or tax auditors and that the 
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EU has adopted similar principles for low value-added services. Even where no “rule” is 
formulated, guidance based on experience of reliable comparable data which is not binding 
on tax authorities or taxpayers does alleviate the compliance burden that would otherwise 
apply. It would be helpful if the OECD recognised that the publication of guidance by tax 
authorities can have such a positive effect provided that it is indeed based on comparable 
data and is therefore compliant with the arm’s length principle.  
 
Such safe harbours (whether by rule or guidance) are greatly welcomed by the business 
community as means to reduce compliance burdens. Therefore, it would be helpful if further 
consideration could be given to use of safe harbours. Further, more detailed guidance from 
the OECD such as an illustrative list of examples for possible safe harbours and their 
application that might promote the establishment of safe harbours would be helpful.  
 
The PwC network identified potential safe harbour regimes for which guidance and 
definition from the OECD would be very much welcome.  
 

 Intra-group shared services  
 

Many multinational groups centralised certain group activities such as administrative 
functions, financing and contract research and development activities. In our experience the 
compliance burden required both to prepare detailed documentation and manage the 
ensuing tax audits can be hugely out of proportion to the actual profit potential of the intra-
group charges or the tax risk involved. 
 
We therefore would welcome the consideration of the OECD to further clarify certain 
definitions on how to assess the “value-added” nature of such activities, the concept of 
“value/benefits”, the use of certain “rules of thumb” as well as recommendations on the 
extent and nature of information which may be potentially requested by tax authorities. The 
proceedings of the EU Joint Transfer Pricing Forum in this area are highly welcomed and 
particularly the paper on low value-adding services. 
 

 Benchmarks: Use of data and interpretation 
 
The OECD could usefully consider the wider application of the principles involved in the 
approach described above for shared services. We note, for example, that there are other 
areas in which the use or interpretation of data has reached a point where it is often 
uncontentious.  
 
In a number of countries, for example, it is generally understood that there is an acceptable 
range for ordinary distribution activities of ordinary products. This range may not always be 
the same in every country, but many tax authorities and taxpayers have seen a sufficient 
number of comparables studies to know what that range is locally. It will often be a more 
productive use of resources for both tax authorities and taxpayers to consider the exceptions 
to these ranges (which might be by industry or by activity) rather than to repeat the same 
kinds of data searches over and over again. The stipulation of para 4.95 that such ranges may 
need to be updated would still apply. 
 
We believe that the OECD could temper its criticism of safe harbours by accepting that 
where: 
 

 a range is being established that is common ground between taxpayers and tax 
authorities and based on experience of reliable comparable data; and 

 adequate consideration is given to the circumstances when that range would not 
apply, 
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then the risks identified in paras 4.102-4.119 are greatly reduced. 
 
A number of countries within our PwC network reported that within specific industries or 
markets, public information to perform a benchmark analysis might not be available (e.g. 
when the tested party is established in a developing country). The same approach described 
above could also be useful in these circumstances since it provides scope for taxpayers and 
tax authorities to establish common ground on the data that can reliably be used and how it 
should be used (for example, in what circumstances geographic or risk adjustments might be 
appropriate). 
 
3. Advantages and disadvantages of safe harbour rules and other forms of 

transfer pricing administrative simplification, in practice and from a policy 
perspective 

 
In general, the existing treatment of safe harbour rules in paras 4.93-4.122 remains valid. 
The comments provided above focus on what has been learned about the practical 
application of the arm’s length standard since Chapter IV was first published. The effect of 
that experience, we believe, is as follows. 
 

 There are common situations in which the cost and level of resource required (of both 
taxpayers and tax authorities) vastly exceeds that which could sensibly be justified 
under the prudent business management principle set out in para 5.4 and now 
further articulated in Chapter III.  

 The OECD could recognise circumstances in which there is a sufficient reduction in 
the disadvantages identified that this would change the conclusions in paras 4.120 
and 4.121 to permit the wider application of either safe harbours (of the second 
variety identified in para 4.95) or published guidance. 

 
Nevertheless, if the safe harbours or guidance are not consistent with the arm’s length 
principle then the disadvantages identified in Chapter IV are magnified – in particular those 
of para 4.107 et seq. As noted above, one way in which the OECD might address this point is 
to stress that these should be based on experience of applying the arm’s length principle 
rather than arbitrary levels. Another would be to recommend that the mutual agreement 
procedure should take priority over the application of the local safe-harbour or guidance (in 
the case of guidance this would almost certainly be the case).   
 
One further factor which our network wished to record is that one additional advantage of 
safe-harbour rules or equivalent guidance is that it allows tax authorities the opportunity to 
focus their own efforts on true risk areas that deserve closer attention.  
 
4. Tax audit experience 
 
One important feature of the OECD position in Chapter IV and some national rules on 
transfer pricing documentation is that there should be a balance between the complexity/size 
of transactions and the administrative burden on taxpayers. Additionally we have also 
noticed that national rules often vary widely which may make it difficult for taxpayers to 
leverage on documentation already prepared. Finally we see that upon the opening of a tax 
audit, tax authorities tend to ask for information (for e.g. detailed financial information or 
documentation) that may go beyond what can be reasonably expected to be provided by the 
taxpayers. In certain cases, taxpayers may also be challenged through the use of information 
that is neither publicly available nor available to independent parties when they agree a 
price. 
 
It would be helpful if the OECD considered providing additional guidance on such situations. 
In particular, the OECD could consider the use of risk assessment processes by tax 
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administrations (perhaps using the documentation provided by the taxpayer) before 
significant additional information is requested. A number of tax administrations have such 
processes, although they take different forms to suit local circumstances, and a review of 
their experience and that of taxpayers in those territories would be very useful. 
 
The OECD might also consider whether to encourage openness about the results of such risk 
assessments so that taxpayers can understand the purpose of the information requested and, 
in circumstances where obtaining or preparing it is onerous or impossible, the taxpayer 
might be able to suggest alternative ways of satisfying the concerns of the tax auditor..  
Furthermore, we consider that it would be helpful if the OECD expanded on the current 
section within Chapter IV “Administrative approaches to avoiding and resolving transfer 
pricing disputes”. In particular, guidance would be welcomed on the type and level of 
information that tax authorities can reasonably expect to receive during a tax audit. 
 
5. Format of the final output of the OECD work 
 
In this letter, we have identified a number of items related to the administrative aspects of 
transfer pricing that we consider relevant for further consideration of the OECD. We believe 
that it would be indeed beneficial if the output of the current OECD project and other 
initiatives focusing on the administrative aspects of transfer pricing results in an update of 
Chapters IV and V of the Guidelines.  
 
Welcoming the consideration by the OECD, the PwC network is grateful for the opportunity 
to present the thoughts outlined above and remains at your disposal for further discussions 
in this respect. 
 
 
For clarification of any aspects of this response, please contact: 
 
Isabel Verlinden isabel.verlinden@pwc.be + 32 2 710 44 22 
Garry Stone  garry.stone@us.pwc.com +132 298 2464 
Andrew J Casley andrew.j.casley@uk.pwc.com +44 207 213 3685 
Adam Katz adam.katz@us.pwc.com +1 646 471 3215 
Rita Tavares de Pina rita.tavares.de.pina@us.pwc.com +1 646 471 3066 
Saumyadipta Sinha saumyadipta.sinha@pwc.be + 32 2710 7320 
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