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OECD’s invitation to public comment relating to Transactional Profit Methods 

(Document dated 25 January 2008) 
 

Comments from the French Banking Federation (FBF) 
 
 
As a preliminary remark, the FBF would like to underline the fact that the OECD’s 
recommendations must remain “principles”, serving as general guidance for taxpayers and tax 
administrations, and shall in no case constitute a detailed set of rules, lacking flexibility.  
 
Note: Transfer Pricing Guidelines hereafter refer to the OECD Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations. 
 
In addition, the “Discussion Draft for public comment” hereafter refers to the document dated 25 
January 2008, released by the OECD on its website, for public comment.  References to “pages” 
and “parts” relate to this document. 
 
 
Comments on Part 1. Review of Transactional Profit Methods: Status as Last Resort 
Methods  
 
With respect to the question of the hierarchy of Transfer Pricing methods, it should be reminded 
here that the case of the banking industry is specific since the 2006 OECD Report on the 
Attribution of Profits to Permanent Establishments already released guidance on these activities.  It 
indeed categorized two main types of banking activities: 
 
- Part II “ Banks” relates to rather “traditional” banking activities for which “traditional” Transfer 

Pricing methods would normally apply 
 
- Part III “Global Trading” pertains to worldwide and integrated transactions on financial 

instruments for which transactional profit methods may be viewed as more appropriate 
 
However, the ultimate choice for one method or another shall always depend on the specific facts 
and circumstances of each taxpayer (including the nature of the activity under scrutiny) and result 
from the functional analysis. 
 
As a conclusion, we think that the specific case of the banking industry should be reminded in the 
revised 1995 Transfer Pricing Guidelines which the OCDE intends to adopt next. 
 
Comments on paragraph 3.51 (page 16)   
 
We would like to express a comment with respect to the language in paragraph 3.51 (page 16) 
reading as follows: « A transactional profit method also may be used in cases where application of 
the method is agreed to be appropriate by the associate enterprises affected by the transactions 
and by the tax administrations in the jurisdictions of those associated enterprises ». 
 
We do not understand this wording since the choice of a method should always derive from the 
functional analysis, as already highlighted above.   
 
The language in paragraph 3.51 mentioned above should therefore be reviewed. 
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Comments on Part 2. Use of more than one method (use of a Transactional Profit Method in 
conjunction with a Traditional Transaction Method, or Sanity Check) 
 
As a general remark, we would like to underline that the “use of more than one method” refers in 
our view to two distinct situations: 

 
(i) the situation where a second method is used as a sanity check, which we fully reject 

since it is not in line with the Transfer Pricing principles 
 

(ii) the situation where two methods are used in conjunction.  According to us, this should 
only refer to cases where a “combined” approach is taken and not to situations where 
two methods are used when the outcome of a single method is uncertain.  

 
We hereafter detail these two situations: 
 
(i) Use of a transactional profit method as a Sanity Check to check the plausibility of the 

outcome of a primary method 
 
In line with our previous comments back in 2006, we view the use of more than one method as 
contrary to the principles of the TP Guidelines.  This should be strongly reminded in the TP 
Guidelines, as a general principle. 
 
The use of a second method as a sanity check is not acceptable, and is furthermore not consistent 
with the OECD logics and the 1995 Guidelines which state that a method should be justified by the 
functional analysis.   
 
(ii) Use of a transactional profit method in conjunction with a traditional transaction method 
 
The Discussion Draft for public comment indicates cases when the use of a transactional profit 
method in conjunction with a traditional transaction method may be used: 
 

- to evaluate a controlled transaction, in particular in cases where two methods attain similar 
degrees of comparability (paragraph 25 of the Discussion Draft for public comment) 

- in complex cases where the outcome of a single method is uncertain (paragraph 26 of the 
Discussion Draft for public comment) 

- in cases of application of a transactional profit method in conjunction with a traditional 
transaction method where a transaction takes place between a country that accepts 
transactional profit methods and one that does not (paragraph 27 of the Discussion Draft 
for public comment). 

 
As for the sanity check case, we fully disagree with the use of a second method including in these 
cases.  Tax administrations may indeed be tempted to put forward such second methods on a 
“usual” basis, leading to insecure situations for taxpayers and to a risk of double taxation. 
 
That being said, the use of a residual profit split method that starts with traditional transaction 
methods to determine the initial arm’s length remuneration attributed to benchmarkable functions is 
a different question (see paragraph 28 of the Discussion Draft for public comment) than the one 
described above. 
 
According to us, this rather corresponds to a “combined” approach rather than the conjunction of 
two methods (in other words, it refers to the combination of two methods which result in the most 
appropriate approach, further to the functional analysis).  This situation is in fact already 
commented in the Transfer Pricing Guidelines and appears relevant to us. 
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Comments on Part 3. Access to the information needed to apply or review the application of 
a Transactional Profit Method 
 
Level of information needed to review a Transaction Profit Method 
 
The FBF admits the need for the tax administrations to access information required to check the 
application of a transactional profit method.  
 
That being said, a distinction should be made between two levels of information: 
 

 information used to understand the economic rationale of the profit allocation (this would 
notably include information with respect to the allocation key used under the method and 
the total profit to be split); 

 

 more detailed/specific information that may not be useful for that purpose. 
 
Whereas it seems logical that taxpayers be transparent and provide the first level of information to 
tax administrations, the second level of information, when a foreign associated enterprise is 
involved, may be limited due to data protection rules.  Thus, taxpayers should only be requested to 
provide information relating to the country where the foreign enterprise is located and which is 
available to the taxpayer. 
 
In particular, it would not be acceptable that taxpayers be required to provide very detailed 
information accessible only by the foreign associated enterprise.  In particular, a taxpayer should 
not be required to provide information from foreign cost accounting systems. 
 
In addition, it should not be acceptable that taxpayers be required to provide information relating to 
related companies in third countries, other than the foreign related party to the transaction.  Tax 
administrations should only be allowed to request high-level “group information” such as the total 
combined profit to be split.  In particular, the specific profit arising for each related company, other 
than the foreign related party to the transaction, should not be requested.  This is typically a piece 
of information that the taxpayer under examination may not be able to access (e.g. if the taxpayer 
is one of many subsidiaries in a group and has no “right” to access information relating to the other 
subsidiaries). 
 
A crucial point is that the Transfer Pricing Guidelines should reflect that the requirements from the 
tax administrations must be reasonable in this area. 
 
No requirement for a contemporaneous Transfer Pricing Documentation 
 
The French Banking industry has concerns about requirements relating to contemporaneous 
Transfer Pricing Documentation, understood as the documentation prepared at the time a 
transaction is being concluded or implemented. 
 
We refer notably to paragraph 1.68b on page 9 of the OECD’s document “Discussion Draft for 
Public Comment” which reads: « However, a taxpayer should maintain and be prepared to provide 
documentation regarding how its transfer prices were set ».  
 
It is obvious to us that this only relates to the General Transfer Pricing Policy applied by taxpayers 
and not to transaction-specific justification which should only be provided in the framework of tax 
audits, if requested.  That being said, we would like to point out the following aspects: 
 
With respect to financial transactions, for which a profit split method is applied (in particular in the 
Global Trading area), taxpayers cannot provide all the necessary information when a transaction is 
being concluded or implemented.   This is because the remuneration is based or is partly based on 
a financial indicator, the level of which is not known yet (e.g. it may only be know after year-end).   
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Even in the area of more traditional financial transactions (see Part II of the above-mentioned 
OECD report) for which “traditional” Transfer Pricing methods are used, taxpayers should not be 
required to set up all the necessary information when the transaction is being concluded or 
implemented, although it is understood that they should hold documentation as to the General 
Transfer pricing Policy that they apply, at any time.   
 
 
Comments on Part 7. Application of a Transactional Profit Split method: Determining the 
Combined Profit to be split 
 
With respect to the use of gross profit splits in Global Trading operations (see paragraph 201 of the 
Discussion Draft for public comments), the Banking industry thinks that such a use may indeed be 
reliable in certain cases. 

 
 


