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OECD MANUAL ON THE IMPLEMENTATION OF EXCHANGE OF INFORMATION
PROVISIONS FOR TAX PURPOSES

GENERAL AND LEGAL ASPECTS OF EXCHANGE OF INFORMATION

1.
The goal of the present manual is to provide officials dealing with exchange of information for
tax purposes with an overview of the operation of exchange of information provisions and some technical
and practical guidance, in order to improve the efficiency of such exchanges. The Manual may also be
helpful in connection with training programs and may provide useful guidance to tax administrations in
designing or revising their own manuals.
2.
This Manual follows a modular approach. This first module discusses general and legal aspects
of exchange of information. The other modules discuss particular aspects of exchange of information. The
specific modules deal with the following subjects:
−

Exchange of information on request.

−

Spontaneous information exchange.

−

Automatic (or routine) exchange of information.

−

Industry-wide exchange of information.

−

Simultaneous tax examinations.

−

Tax examinations abroad.

−

Country profiles regarding information exchange.

−

Information Exchange Instruments and Models.

3.
Some of these modules may not be relevant for certain countries. For instance, Article 26 of the
OECD Model Convention on Income and Capital (“Model Convention”) provides for a framework within
which contracting parties 1 can exchange information on request, as well as on a spontaneous and an
automatic basis. The 2002 Model Agreement on Exchange of Information on Tax Matters (“Model
Agreement”) is focused on information exchange upon request and does not cover spontaneous or
automatic exchange of information. 2 Thus, for a country that exchanges information pursuant to
instruments based on the Model Agreement, the modules on spontaneous or automatic exchange of
1

For the sake of convenience, this Manual uses the term “contracting parties” throughout. The term is intended to
include the reference to “Contracting States” found in the Model Convention.

2

Article 5, paragraph 1 Model Agreement.
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information may not be relevant. The modular structure is designed to address such differences by
permitting each country to select and use only those modules relevant to its information exchange policies.
4.
The modules focus on information exchange pursuant to instruments based on Article 26 of the
Model Convention or on the provisions of the Model Agreement. Other exchange of information
instruments or models are mentioned where appropriate 3 . References to the relevant sections of the
Council of Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters (the “Council
of Europe/OECD Convention”) have been incorporated in the footnotes.
5.
The Manual discusses information exchange on the basis of the revised text of Article 26 that was
agreed by the Committee on Fiscal Affairs in June of 2004. Where the new text differs from the previous
version of Article 26 or where relevant additional language has been added to either the Article or its
commentary, explanations have been included in accompanying footnotes. As a general matter and as
expressly stated in the preliminary remarks of the commentary to Article 26, many of the changes are not
intended to alter the substance of the provision but instead to remove doubts as to its proper interpretation.
1.

The changing environment

6.
The past decades have witnessed an unprecedented liberalisation and globalisation of national
economies. An increasing number of countries have removed or limited controls on foreign investment
and relaxed or eliminated foreign exchange controls. While tax administrations remain confined to their
respective jurisdictions taxpayers operate globally. This imbalance and the differences in national tax
systems led OECD to address harmful tax practices by focusing on improved transparency and cooperation between tax authorities. This approach has also been shared by a growing number of nonmember countries. Countries have increasingly resorted to improved and broadened co-operation in tax
matters. In a broader context, the efficient functioning of tax co-operation helps to ensure that taxpayers
who have access to cross-border transactions do not also have access to greater tax evasion and avoidance
possibilities than taxpayers operating only in their domestic market. Co-operation in tax matters also
reflects the basic principle that participation in the global economy carries both benefits and
responsibilities. The continued viability of an open world economy depends on international co-operation,
including co-operation in tax matters.
7.
A key element of international co-operation in tax matters is exchange of information. It is an
effective way for countries to maintain sovereignty over their own tax bases and to ensure the correct
allocation of taxing rights between tax treaty partners. Exchange of information can be based on a number
of different exchange mechanisms. In the context of a comprehensive income tax treaty, exchange of
information is often based on a provision modelled on Article 26 of the Model Convention. Outside the
context of income tax treaties, exchange of information is increasingly achieved through agreements based
on the Model Agreement.
2.

Purposes of exchange of information

8.
Information is typically exchanged for one of two purposes: First, information is exchanged in
order to ascertain the facts in relation to which the rules of an income tax convention are to be applied.
Second, information is exchanged with a view to assisting one of the contracting parties in administering or
enforcing its domestic tax law. The former case only arises in connection with exchange of information on
3

Where specific manuals for the implementation of information exchange provisions other than those contained in
the Model Convention or the Model Agreement exist or are issued in the future, these shall prevail over the present
Manual.
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the basis of a bilateral income tax convention whereas the latter may arise in the context of either a
bilateral income tax convention or a bilateral or multilateral mutual assistance or exchange of information
agreement.
3.

Legal bases of exchange of information

9.
There are a number of international legal instruments on the basis of which exchanges of
information for tax purposes may take place:
− Bilateral tax conventions which are generally based on the OECD Model Convention on Income
and on Capital or the United Nations Model Convention on Income and Capital.
− International instruments designed specifically for administrative assistance purposes in tax
matters such as tax information exchange agreements generally based on the 2002 Model
Agreement on Exchange of Information on Tax Matters, the Council of Europe/OECD
Convention, the Nordic Assistance Convention, the Model Agreement on the Exchange of Tax
Information developed by the Inter-American Centre of Tax Administrations (CIAT) or the
Model Agreement on Co-operation and Mutual Assistance on Issues of Compliance with Tax
Legislation developed by the Russian Federation.
− Within the European Community, the EC Directive on Mutual Assistance (Directive 77/799/EEC
as updated), for exchange of information for VAT purposes, Regulation No 1798/2003 and for
excise duties, Regulation No 2073/2004.
−

International judicial assistance agreements, such as the European Convention on Mutual
Assistance in Criminal Matters (as extended to tax matters by the Additional Protocol of 17th
March 1978) in cases of prosecution for a tax offence, or the Inter-American Convention on
Mutual Assistance in Criminal Matters (as extended by the Optional Protocol of May 23, 1992)
in cases of tax crimes.

10.
Procedures for providing assistance to foreign jurisdictions may also be established in domestic
law. For instance, some countries permit the provision of information to another jurisdiction, subject to
certain conditions and safeguards (e.g. reciprocity and confidentiality of information), even in the absence
of an international agreement and solely based on their domestic law provisions.
11.
When more than one legal instrument may serve as the basis for exchange of information, the
problem of overlap is generally addressed within the instruments themselves 4 . Where the applicable
instruments contemplate the co-existence of more than one information exchange provision and if there are
no domestic rules to the contrary, the competent authorities are generally free to choose the most
appropriate instrument on a case-by-case basis. In these cases, it may be desirable for the competent
authorities to agree on a common approach for determining which mechanism will be used in the specific
circumstances.

4

See, Article 27 of the Council of Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters,
Article 12 of the Model Agreement, and Paragraph 5.2. of the Commentary on Article 26 of the Model Convention, for
EU Member States see also Article 11 of the 1977 EC directive “Applicability of wider-ranging provisions of
assistance.”
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4.

Assistance in criminal tax cases

12.
Article 26 of the Model Convention and Article 1 of the Model Agreement permit exchange of
information in cases that involve criminal tax offences. There may also be - depending on the nature of the
legal system of the contracting parties as well as the facts and circumstances of any particular case –
alternative legal instruments 5 through which an exchange of information is possible when an inquiry or
investigation has criminal aspects and in certain situations countries may have a preference for using such
instruments 6 . Unlike the Council of Europe/OECD Convention neither Article 26 of the Model Convention
nor the Model Agreement 7 contain a rule that would limit its scope of application depending on the stage
of a criminal investigation. 8 Competent authorities may, therefore, request information under Article 26 or
the Model Agreement even if criminal tax proceedings have been instituted against a taxpayer, provided, of
course, that the information is requested for the purposes covered by Article 26 or the Model Agreement
(see, paragraph 8 above).
13.
As the term “competent authority,” usually means the Ministry of Finance or its authorised
representative, a judicial authority of one country cannot directly transmit requests for information to
another country on the basis of Article 26 or the Model Agreement.
14.
Field personnel initiating a request for information from another country should inform their
competent authority of the presence of any criminal aspects to the investigation in the first instance. The
basis under which the information will be sought will then be determined by the competent authority.
15.
If the competent authority requests information of a particular type or in a particular form for
criminal tax proceedings, the requested competent authority’s ability to comply with the request will
depend on the national law of the requested Contracting State. 9
5.

Assistance in tax collection

16.
Article 26 of the Model Convention and Article 1 of the Model Agreement do not provide for
assistance in tax collection in the sense of empowering the competent authorities to use their powers of
collection on behalf of the other contracting party. However, the scope of both the Model Convention and
the Model Agreement include information exchange for “collection of taxes” and thus information
assisting in the collection of domestic taxes can be exchanged between contracting parties.
17.
Article 27 of the Model Convention deals with assistance in the collection of taxes. Furthermore,
both the Nordic Assistance Convention and the Joint Council of Europe/OECD Convention include
provisions on tax collection. Finally, the EU has developed a Directive on Mutual Assistance for the
Recovery of Tax Claims (Directive 76/308/EEC as amended by Directive 2001/44/EEC).

5

For example, mutual legal assistance treaties or domestic law provisions that may permit exchange of information in
criminal matters even in the absence of international agreements.

6

For example, where the seizure of original records for evidentiary purposes is requested and the requested country
can only undertake such measures if the request is based on a mutual legal assistance treaty.

7

Article 26 of the Model Convention and Article 12 of the Model Agreement only recognise that different exchange
of information instruments may coexist.

8

The Council of Europe/OECD Convention covers information exchange in preparation of criminal proceedings but
does not apply once criminal proceedings have begun before a judicial body. See Commentary paragraphs 9 and 56.

9

For instance, domestic law will determine the types and forms (e.g. deposition of witnesses) of the relevant
information gathering measures. See also paragraph 33.
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6.

Forms of exchange of information

18.
Article 26 provides for broad information exchange and does not limit the forms or manner in
which information exchange can take place. The main forms of information exchange are: on request,
automatic and spontaneous. The Model Agreement only applies to the exchange of information on request,
although the contracting parties may agree to expand their co-operation by including the possibility of
automatic and spontaneous exchange. 10
−

Exchange of information on request. Exchange of information on request refers to a situation
where the competent authority of one country asks for particular information from the competent
authority of another contracting party.

−

Automatic exchange of information. Information which is exchanged automatically is typically
information comprising many individual cases of the same type, usually consisting of details of
income arising from sources in the source country, e.g. interest, dividends, royalties, pensions
etc. This information is obtained on a routine basis (generally through reporting of the payments
by the payer) by the sending country and is thus available for transmission to its treaty partners.
Normally, competent authorities interested in automatic exchange will agree in advance as to
what type of information they wish to exchange on this basis. To improve the efficiency and
effectiveness of automatic exchanges of information the OECD has designed both a standard
paper format and a standard electronic format (known as the OECD Standard Magnetic Format
or “SMF”). The OECD recommends the use of the SMF and has developed a model
memorandum of understanding for automatic exchange of information available for use by any
country. The OECD also has designed a “new generation” transmission format for automatic
exchange (known as the Standard Transmission Format or “STF”) to eventually replace the
SMF.

−

Spontaneous exchange of information. Information is exchanged spontaneously when one of the
contracting parties, having obtained information in the course of administering its own tax laws
which it believes will be of interest to one of its treaty partners for tax purposes passes on this
information without the latter having asked for it. The effectiveness of this form of exchange of
information largely depends on the ability of tax inspectors to identify, in the course of an
investigation, information that may be relevant for a foreign tax administration. The competent
authority of the contracting party that provides information spontaneously should request
feedback from the recipient tax administration as it may result in a tax adjustment for the
sending contracting party. For instance, a foreign tax administration informed on a spontaneous
basis that commission fees were reported to have been paid to one of its residents, may find out
that no commission fees were actually paid and it may report this fact to its counterpart who
supplied the information. As a result the deduction of the commission fees will be denied and the
taxable income adjusted accordingly. Positive feedback also provides an incentive for tax
inspectors to continue providing information spontaneously. 11

10

The OECD/Council of Europe Convention contains specific articles dealing with information exchange upon
request, spontaneous information exchange, automatic information exchange as well as simultaneous tax
examinations and tax examinations abroad. See Articles 5 through 9.
11

The OECD/Council of Europe Convention specifically sets forth the circumstances in which the contracting parties
should provide information spontaneously. See Article 7(a) through (e).
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19.
above:

7.

There are also other forms of exchange of information besides the traditional ones described

−

Simultaneous tax examinations. A simultaneous tax examination is an arrangement by two or more
countries to examine simultaneously and independently, each on its territory, the tax affairs of (a)
taxpayer(s) in which they have a common or related interest with a view to exchanging any
relevant information which they so obtain. The existing differences in statutes of limitations of
countries are a major practical consideration in the selection of cases. Such examinations are
particularly useful in the area of transfer pricing and in identifying tax evasion schemes involving
low tax jurisdictions. The OECD has designed a model agreement for the undertaking of
simultaneous tax examinations.

−

Visit of authorised representatives of the competent authorities. Travel to a foreign jurisdiction for
purposes of gathering information for a particular case may be useful in certain circumstances.
However, this visit has to be authorised by the foreign jurisdiction (and be permitted by the laws of
the sending country), otherwise it would represent a breach of sovereignty. Thus, the decisions on
whether or not to authorise such visits, and if so, whether the presence of foreign tax officials
should require the consent of the taxpayer (as well as any other terms and conditions for such
visits) fall within the sole discretion of individual countries. The tax officials must be authorised
representatives of the competent authorities. This presence abroad may occur in different instances.
It may be at the request of the country seeking information if it is felt it will facilitate the
understanding of the request and the gathering of information. It may be at the initiative of the
requested competent authority to reduce the cost and burden of gathering information. In a number
of countries, authorised representatives of the competent authorities of the other country may
participate in a tax examination and this is often of great value to ascertain a clear picture of
business and other relations a resident of a country may have with his foreign associates.

−

Industry-wide exchange of information: An industry-wide exchange of information does not
concern a specific taxpayer but an economic sector as a whole, for instance, the pharmaceutical
industry or the oil industry. An industry-wide exchange involves representatives of contracting
parties meeting to discuss the way in which a particular economic sector operates, the financing
schemes, the way prices are determined, the tax evasion trends identified, etc.

The authority to exchange information

20.
In most countries relations with other countries fall within the competence of the Ministry of
Foreign Affairs. In principle, therefore, official contacts with foreign countries have to be made through
diplomatic channels. In the case of information exchange in tax matters, this may, however, not be very
practical. The Model Convention and the Model Agreement therefore allow the contracting parties to
designate one or more “competent authorities” to deal directly with each other. 12 The competent authority
is nominated by the contracting parties and is typically a senior official in the Ministry of Finance (either in
the treasury or the tax administration part) or an authorised delegate thereof.
21.
The function performed by the competent authority is generally centralised within the Ministry of
Finance. The existence of this central body ensures co-operation and the necessary consistency with
respect to the exchange of information policy. There are, however, situations in which certain
responsibilities of the competent authorities may be delegated to a local level, for instance, in cases of
12

Article 3(1)(f) Model Convention, 4(1)(b) Model Agreement. This approach is also found in the Council of
Europe/OECD Convention, see Article 3(1)(d).
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hiring out labour across borders, where direct and speedy contacts between local tax authorities on each
side of the border may be the only way in which exchange of information may be effective. This does not
imply, however, that the competent authority is no longer involved. Thus, in cases of delegation of
functions clear arrangements between the competent authorities will be necessary (e.g. the types of
information that may be exchanged, the relevant subject matter area to which this exchange may apply, the
process for keeping the competent authorities involved).
22.
The OECD maintains a comprehensive list of competent authorities in member (and some nonmember) countries.
8.

Scope of exchange of information

23.
Both Article 26 of the Model Convention and Article 1 of the Model Agreement envisage
information exchange to “the widest possible extent.” Nevertheless they do not allow “fishing
expeditions,” i.e. speculative requests for information that have no apparent nexus to an open inquiry or
investigation. The balance between these two competing considerations is captured in the standard of
“foreseeable relevance.” 13 The Model Agreement specifically sets forth the type of information that a
requesting party should provide to “demonstrate the foreseeable relevance of the [requested] information to
the request.” See Article 5 (5). Article 26 of the Model Convention is less formalistic on this point but a
requesting country should nevertheless take into account the items of information identified in the checklist
discussed in the module on information upon request. Where a country fails to provide important pieces of
information identified on this checklist, a requested competent authority may be led to believe that the
request is a fishing expedition.
24.
Exchange of information covers all information that is foreseeably relevant to the administration
or enforcement of the domestic laws of the contracting parties concerning taxes. In addition, the Model
Convention also contemplates information exchange for carrying out the provisions of the convention.
Some older income tax treaties limit information exchange to the latter category (i.e. information exchange
for purposes of applying the convention). However, among OECD members only Switzerland still seeks
the inclusion of such a “narrow” exchange of information clause in its bilateral income tax conventions and
Switzerland is willing to provide information exchange for domestic law purposes “in cases involving acts
of fraud subject to imprisonment according to the laws of both Contracting States.” 14
25.
Examples of the scope of Article 26 of the Model Convention are shown in paragraphs 7 and 8 of
the Commentary. For instance, for the application of Article 12 of the Model Convention (royalty
payments), the country of residence may ask the source country the amount of royalties transmitted to one
of its residents, the source country may ask the country of the recipient of the royalties whether he is a
resident and whether he is the beneficial owner of the royalties in order to exempt them from withholding.
Furthermore, for the application of Articles 7, 9, 23 A and 23 B, information may also be needed for the
proper allocation of profits between associated enterprises in different states or between a head office in
one state and a permanent establishment in another State. Information necessary for the application of
Article 9 also includes information on ownership and control in a foreign person for purposes of
establishing whether or not enterprises are associated within the meaning of Article 9.

13

The previous version of Article 26 of the Model Convention used the standard of “necessary.” The commentary
explains that the change from “necessary” to “foreseeably relevant” was not intended to alter the effect of the
provision but was made to better express this balance and to achieve consistency with the Model Agreement. See,
paragraphs 4.1 and 5 of the commentary on Article 26. The OECD/Council of Europe Convention also uses the
standard of “foreseeably relevant.” See Article 4(1).
14

See the Swiss reservation on Article 26 of the Model Convention.
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26.
A request for information for the administration or enforcement of the domestic laws either under
Article 26 of the Model Convention or Article 1 of the Model Agreement could include any or all of the
following items. 15
−

the fiscal residence of an individual or a company;

−

the tax status of a legal entity;

−

the nature of income in the source country;

−

the income and expenses shown on a tax return;

−

business records (for instance to determine the amount of commissions paid to a company of
another State);

−

formation documents
shareholders/partners;

−

name and address of the entity at the time of formation and all subsequent name and address
changes;

−

number of entities residing at the same address as the requested entity;

−

names and addresses of the directors, managers, and other employees of a company for the
relevant years, evidence (contracts and bank statements) of their remuneration, social securitypayments and information about their occupation with regard to any other entities;

−

banking records;

−

accounting records and financial statements;

−

copies of invoices, commercial contracts, etc.;

−

the price paid for goods in a transaction between independent companies in both States;

−

information involving a so-called triangular situation where in transactions between two
companies, each situated in a contracting party, a company of a third country C (with which
neither country A nor B have an information exchange instrument), is interposed. Here,
countries A and B may exchange information regarding transactions with the company in
country C for the correct taxation of their resident companies;

−

prices in general, necessary to check the prices charged by their taxpayers even if there are no
business contacts between the taxpayers. For instance, country A may wish to check prices
charged by its taxpayers by reference to transfer pricing information on similar transactions in
country B, even if there are no business contacts between the respective taxpayers in countries A
and B. (see paragraph 8, sub-paragraph c of the Commentary on Article 26 of the Model
Convention).

of

an

entity

and

15

documents

about

subsequent

changes

of

This list is intended to serve as an illustration and is not intended to be exhaustive. Moreover, it should be noted
that a request for information is subject to the reciprocity requirements discussed in paragraphs 37 through 39 below.
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27.
The scope of information exchange under the Model Convention and the Model Agreement also
permits the exchange of confidential non-taxpayer specific information such as statistics, information about
a particular industry, tax evasion trends, administrative interpretations and practices.
9.

Persons covered

28.
Exchange of information is not limited to information relating to the affairs of residents of the
contracting parties. 16 Often, the tax administration of one of the contracting parties will have an interest in
receiving information on activities carried on in the other contracting party by a particular person resident
in a third country because the tax liability of the latter as a non-resident taxpayer is at issue. However,
there are situations where it is conceivable that a contracting party could have an interest in receiving
information about a third country resident who is not subject to tax in either of the contracting parties, for
instance when this information is relevant to the taxation of a third party who is a taxpayer or resident of
the requesting party. Of course, contracting parties cannot provide information on third country residents
that is neither held by their authorities nor is in the possession or control of persons within their territorial
jurisdiction. While this concept of jurisdictional limitation is implicit in Article 26 it is explicitly stated in
Article 2 of the Model Agreement.
Example 1: Bank A, resident in country A has branch operations in both country B and country C. Bank A is
engaged in the trading of financial assets and its operations in countries A, B, and C are carried out on a highly
integrated basis. In the process of determining the taxable income of Bank A’s branch in country B, the competent
authority of country B requests information from country C relating to the branch operations of Bank A in that
country.
Example 2: Component manufacturer A, resident in country A, sells components to a related distributor resident in
country B and to unrelated distributors resident in country C. Country C’s customs authorities record information on
prices charged by A to country C distributors. In connection with an income tax audit of the transfer prices used by
the distributor resident in country B, the competent authority of country B requests information from country C
relating to the import prices charged by A to country C distributors.
Example 3: A trust has three trustees. Trustees A and B live in Country Y. Trustee C lives in Country Z. Trustees
A and B were involved in a transaction but declined to provide, to the tax authorities of Country Y, information
concerning the transaction, on the basis that the necessary documents are held by Trustee C, who is refusing to
provide them with copies. The competent authority of Country Y asked the competent authority of Country Z to
obtain copies of the relevant documentation from Trustee C.

10.

Taxes covered

29.
The exchange of information under the Model Agreement applies to the administration and
enforcement of the taxes covered by the Agreement. 17 The Model Convention uses a different approach
and Article 26 also applies to taxes not otherwise covered. Article 26 provides that information exchange
applies to taxes “of every kind and description” and goes on to state that the exchange is not limited by
Article 2 (Taxes Covered). 18 Thus, Article 26 determines the types of tax for which information can be
exchanged rather than Article 2 (Taxes Covered).

16

See Article 26, paragraph 1 Model Convention, Article 2 Model Convention and Article 1, paragraph 3 of the
Council of Europe/OECD Convention.
17

The Council of Europe/OECD Convention lists the taxes to which it applies in Article 2, paragraph 1.

18

The vast majority of Double Tax Conventions in force in 2005 do not cover taxes of every kind and description but
are limited to the taxes covered by the Convention.
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Example 1: Country A and country B have entered into a tax convention that follows the OECD Model Convention,
i.e. while the convention generally only covers taxes on income and capital the exchange of information article
contains no such restriction. The competent authority of country A requests certain transactional information about a
resident person in country B for the purpose of verifying the sales tax liability of a person resident in country A. The
competent authority in country B cannot refuse to comply with the request on the grounds that sales taxes are not
otherwise covered by the convention.
Example 2: Same as Example 1 except that country A and country B have entered into a tax information exchange
agreement, based on the Model Agreement, that only covers taxes on income and capital. The competent authority in
country B does not have to comply with the request because sales taxes are not covered by the agreement.

11.

Years covered

30.
Time periods during which tax situations may be examined vary from country to country and the
beginning of the tax year does not always coincide with the calendar year. Where there is a significant
time lag between the time the information is supplied and the year to which the information relates, a
statute of limitations issue may arise. The question of whether use of the information is time barred has to
be determined by reference to the statute of limitations rules of the country where the information is to be
used. In certain countries (e.g. France) the sending of a request for information concerning a case subject to
a tax examination will suspend the statute of limitations. For questions relating to exchange of information
and the issue of entry into force and effective dates, see Article 15 of the Model Agreement and paragraph
10.3. of the Commentary on Article 26.
12.

Obligation to exchange information

31.
It is important to stress that the exchange of information is mandatory. This is due to the use of
the word “shall” in the first sentence of both Article 26 of the Model Convention and Article 1 of the
Model Agreement. 19 In connection with the Model Convention the obligation to exchange information is
provided by the Article insofar as the taxation under the domestic laws concerned is not contrary to the
Convention.
32.
The obligation to exchange information is not limited to information contained in the tax files
held by a tax administration. Where requested information is not available in the tax files, the requested
party must use its information gathering measures to seek to obtain the information from the taxpayer(s) or
third parties. 20 This may include special investigations or special examination of the business accounts
kept by the taxpayer or other persons. Whether or not the requested party has an interest in the information
for its own tax purposes is irrelevant. Information must be provided even where the requested party does
not need the information for the administration or enforcement of its own tax laws.
33.
In some cases, contracting parties may need information in a particular form to satisfy their
evidentiary or other legal requirements. Where specifically requested and to the extent allowable under its
domestic law the competent authority should try to obtain information in the particular form requested.
Such forms typically include depositions of witnesses and authenticated copies of original records. 21

19

The same formulation is also used in the Council of Europe/OECD Convention. See Article 1, paragraph 1 and
Article 4, paragraph 1 and Article 7, paragraph 1.
20

See paragraph 16 of the Commentary on Article 26 of the Model Convention, Article 5, paragraph 2 of the Model
Agreement and Article 5 paragraph 2 of the Council of Europe/OECD Convention.
21

See paragraph 10.2. Commentary on Article 26 Model Convention; Article 5(3) Model Agreement and
accompanying Commentary.
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13.

Limitations to exchange of information

34.
The legal obligation to supply information is lifted in a limited number of situations. These
exceptions are contained in paragraphs 3 through 5 of Article 26 of the Model Convention and in Article 7
of the Model Agreement. 22 In the rare cases where the exceptions apply, the contracting parties are not
obligated to provide information. The decision to provide or not to provide the information is then left to
the discretion of the requested contracting party. It follows that a competent authority may decide to
provide the information even where there is no obligation to do so. If a competent authority does provide
the information, it still acts within the framework of the agreement. For instance, where a request relates to
information that may involve a trade secret, a competent authority may still provide such information if it
feels that the laws and practices of the requesting State together with the confidentiality obligations
imposed under Article 26, paragraph 2 of the Model Convention (or Article 8 of the Model Agreement)
ensure that the information cannot be used for the unauthorised purposes against which the trade or secrecy
rules are intended to protect. If the requested party decides to provide the information it should indicate
that a trade or other secret is involved in order to allow the requesting party to take any additional or
special measures as may be appropriate to ensure the strictest confidentiality.
35.
The remainder of this section discusses the grounds that can be used for declining information. It
also discusses some of the grounds that can not be used for that purpose.
13.1

Tax secrecy

36.
Tax secrecy refers to the provisions under domestic law that ensure that information relating to a
taxpayer and his affairs remains confidential and is protected from unauthorised disclosure. It is therefore
fundamental for the co-operation in matters of information exchange that such confidential information
continues to enjoy a similar level of protection when it is exchanged with other countries. For this reason
any information supplied by a contracting party must be treated as confidential. 23 Because confidentiality
is preserved by the exchange of information instrument and the applicable domestic law in the receiving
country the supply of information cannot be declined on the basis that it would contravene domestic tax
secrecy rules.
13.2

Reciprocity

37.
Reciprocity in relation to exchange of information means that a contracting party, when
collecting information for the other contracting party, is obliged only to obtain and provide such
information that the requesting party could itself obtain under its own laws in similar circumstances. The
Model Convention further provides that a requested party is not obliged to supply information that the
requesting party itself could not obtain in the normal course of administration.
38.
The underlying idea of the concept of reciprocity is that a contracting party should not be able to
take advantage of the information system of the other contracting party if it is wider than its own system. 24
The requested party may refuse to provide information where the requesting party is precluded by law
from obtaining or providing information or where the requesting party’s administrative practices (e.g.,
failure to provide sufficient administrative resources) result in a lack of reciprocity. However, it is
recognised that too rigorous an application of the principle of reciprocity could frustrate effective exchange
22

In the Council of Europe/OECD Convention the exceptions are contained in Article 19 and Article 21, paragraph 2.

23

Article 26, paragraph 2; Article 8 of the Model Agreement, Article 22 of the Council of Europe/OECD Convention.

24

See Article 26, paragraph 3, sub-paragraphs a) and b) Model Convention and Article 7, paragraph 1 (first sentence) of
the Model Agreement, Article 21, paragraph 2, sub-paragraph a) and c) Council of Europe/OECD Convention.
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of information and that reciprocity should be interpreted in a broad and pragmatic manner. The respective
commentaries of the Model Convention and the Model Agreement elaborate further on the principle of
reciprocity and its intended application. 25
39.
In practice, it may be difficult for the competent authority to determine in each instance whether
the requested party would be able to obtain and provide the requested information under similar
circumstances. In order to address this issue, the Model Agreement requires the requesting party to provide
a statement confirming that the reciprocity condition is met. 26 Where such a statement is furnished the
requested party may decline the request only “if it has grounds for believing that the statements are clearly
inaccurate.” 27 This mechanism was introduced to facilitate the determination of whether reciprocity was
satisfied. The Model Convention does not require the provision of such a statement. However, in cases
where a country under its domestic law can only lend assistance if the reciprocity condition is fulfilled it
may wish to ask its treaty partner to include a similar statement regarding reciprocity in each request for
information. The inclusion of such a statement would then avoid the additional administrative burden that
would otherwise result from the competent authority of the requested party having to ask additional
questions before the request could be processed.
13.3

Public policy/Ordre Public

40.
Another reason for declining to provide information relates to the concept of public policy/ordre
28
public. The Commentary on Article 26 Model Convention (paragraph 19.5 29 ) and the Commentary on
Article 7 Model Agreement (paragraph 91) elaborate on the meaning of the term. “Public policy” generally
refers to the vital interests of a country, for instance where information requested relates to a state secret.
A case of “public policy” may also arise, for example, where a tax investigation in another country was
motivated by racial or political persecution. Thus, this limitation rarely arises in practice.
13.4

Trade, business and other secrets

41.
Both Article 26 of the Model Convention and Article 7 of the Model Agreement make clear that
there is no obligation to supply information which would disclose any trade, business, industrial,
commercial or professional secret or trade process. 30 The respective commentaries explain that these
secrets should not be interpreted in too wide a sense. In particular, financial information, including books
and records, does not by its nature constitute a trade, business or other secret. In the rare cases where the
issue of a trade, business or other secret arises, the decision of whether or not to provide such information
is left to the discretion of the requested State. Where in a particular case a contracting party decides to
decline to provide certain information on such grounds it should excise the details of the trade, business or
25

See paragraphs 15 through 15.2 of the Commentary on Article 26 of the Model Convention, paragraphs 72 through
74 of the Commentary on the Model Agreement, paragraphs 189, 195 196 of the commentary on the Council of
Europe/OECD Convention The previous version of the commentary on Article 26 contained a less detailed discussion
of the principle of reciprocity. However, newly added paragraphs 15.1, 15.2 and 18.1. as well as the language added to
paragraph 15 were not intended to alter the effect of the provision but should be understood as clarifications.
26

See Article 5, paragraph 5, sub-paragraph f).

27

See paragraph 76 of the Commentary to the Model Agreement.

28

See Article 26, paragraph 3, sub-paragraphs c) of the Model Convention, Article 7, paragraph 4 of the Model
Agreement and Article 21, paragraph 2, sub-paragraph (d) of the Council of Europe/OECD Convention.
29

The previous version of the Commentary on Article 26 elaborated only briefly on the meaning of the term “public
policy/ordre public.” However, the more extensive discussion in the current version is intended to clarify rather than alter
the meaning of the term.
30

In connection with the Council of Europe/OECD Convention see Article 21, paragraph 2, sub-paragraph (d).
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other secret from the relevant documentation and provide the remaining information to the other
contracting party. 31 The role of the competent authority is to determine whether or not to pass on sensitive
information and the local authorities that gather the information in the first instance should point out what
might be sensitive. Ordinary tax secrecy protects trade and business secrecy in all countries. But in general
neither the taxpayer nor a third party has a right to refuse to give such information to its tax administration.
Example: In responding to a request from country B, the competent authority of country A engages in a
comprehensive investigation of pharmaceutical company C, resident in country A. As a result, the competent
authority of country A is exposed to highly valuable commercial information concerning the manufacture of the
product itself. Such information would be subject to the limitations described above and the competent authority of
Country A could refuse to supply the information to country B, or at least excise that part of the information from the
response to country B.

13.5

Legal professional privilege

42.
A contracting party may decline to provide information in cases where the information
constitutes a confidential communication between a client and an attorney, solicitor or other admitted legal
representative. However, the rules on what constitutes a confidential communication should not be
interpreted or applied in such a broad way so as to hamper effective exchange of information. In particular,
no privilege should attach to documents or records delivered to an attorney, solicitor or other admitted
legal representative in an attempt to protect such documents or records from disclosure. 32 In addition, a
requested party would be expected to verify, and challenge if necessary, on behalf of the requesting party,
the validity of a claim for legal professional privilege if such validity was in dispute.
13.6

Bank secrecy

43.
In most countries, banks and similar financial institutions are required to protect the
confidentiality of the financial affairs of their clients. This obligation (“bank secrecy”) may not only
protect bank information against disclosure to third parties but may also affect the access to such
information by governmental authorities, including tax authorities. The practices of OECD member
countries in this regard are summarised in the Report “Improving Access to Bank Information for Tax
Purposes”(OECD, 2000) and in an update report issued in 2003 (the “2003 Progress Report”).
44.
Both the Model Convention and the Model Agreement stipulate that bank secrecy can not form
the basis for declining to provide information. 33 Thus, the competent authorities of the contracting parties
31

For further details on trade, business or other secrets see paragraphs 78 through 83 of Commentary on the Model
Agreement and paragraphs 19 through 19.2 of the Commentary on Article 26 Model Convention. The previous version
of the Commentary on Article 26 did not elaborate on the meaning of the terms ”trade, business, industrial, commercial
or professional secret or trade process.” However, the new language in the current version is intended to illustrate and
explain the terms, not to alter their meaning.
32

For further details on legal professional privilege see paragraphs 19.3 and 19.4 on Article 26 of the Model Convention
and Article 7, paragraph 3 of the Model Agreement plus the accompanying commentary (paragraphs 84 through 90).
The previous version of the Commentary on Article 26 did not discuss the attorney – client privilege or similar
privileges. However, the new language included in the current version only illustrates and explains these concepts
without affecting the substantive rules regarding the limitations on the obligation to exchange information.

33

See Article 5, paragraph 4 Model Agreement and Article 26, paragraph 5 Model Convention. Paragraph 5 was added
in the current version of Article 26 and no equivalent provision existed in the previous version. However, the
Commentary on Article 26 explains that the addition of paragraph 5 should not be interpreted as suggesting that the
previous version of Article 26 did not authorise the exchange of bank information and goes on to say that the vast
majority of OECD member countries already exchanged bank information under the previous version of Article 26. See
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need to have the authority to access, either directly or indirectly, through a judicial or administrative
process, information held by banks or other financial institutions and to provide such information to the
other contracting party. The respective commentaries elaborate further on this point. 34
13.7

Information held by nominees, agents, fiduciaries and ownership information

45.
A request for information cannot be declined solely because the information is held by nominees
or persons acting in an agency or fiduciary capacity or because the information relates to an ownership
interest. 35 For instance, an information request could not be declined merely because domestic law or
practices may treat ownership information as a trade or business secret. The commentaries elaborate
further on this point. 36
Example 1: During a tax investigation, A, a resident of Country Y, claims that payments he made to B, a resident
of Country Z, were in relation to services provided by another individual, C, whose identity and place of
residence is unknown to A. The competent authority of Country Y believes C may be resident in Country Y and
asked the competent authority of Country Z to obtain information concerning the identity of C from B,
notwithstanding that B appears to have been acting in an agency/fiduciary capacity.
Example 2: An investigation by the tax authorities in Country Y, in relation to Company A, revealed payment of
royalties to Company B which is resident in Country Z. Believing that the payments may be for the ultimate
benefit of individual C, a resident of Country Y, the competent authority of Country Y approaches the competent
authority of Country Z to obtain information about the company and the payment it received. Company B claims
that the individual who controls the company was an ex-employee of Company A and if his identity is revealed
this could lead to the commencement of a civil action against that individual. Notwithstanding the protestations
of the company, the competent authority could not decline the request for details of the ownership of Company B.

13.8

Domestic tax interest

46.
The concept of “domestic tax interest” describes a situation where a contracting party can only
provide information to another contracting party if it has an interest in the requested information for its
own tax purposes. A refusal to provide information can not be based on a domestic tax interest requirement
and a contracting party must use its information gathering measures even though invoked solely to obtain
and provide information to the other contracting party. 37 As stated in the 2003 Progress Report, there is no
paragraph 19.10 of the Commentary on Article 26. Note that Austria, Belgium, Luxembourg and Switzerland have
entered a reservation regarding paragraph 5.
34

See paragraphs 19.10 through 19.15 of the Commentary on Article 26 of the Model Convention and paragraphs 46
through 48 of the Commentary on Article 5 of the Model Agreement. For details on any country specific procedural and
other rules relating to access to bank information in OECD countries please see the Module on country profiles. Several
countries have specific rules in this regard.
35

See Article 5, paragraph 4 Model Agreement and Article 26, paragraph 5 Model Convention. Paragraph 5 was
added in the current version of Article 26 and no equivalent provision existed in the previous version. For further details
see footnote 33.
36

See paragraphs 46 et seq. of the commentary on the Model Agreement and see paragraphs 19.12 through 19.15 of
the Commentary on Article 26 of the Model Convention.
37

Article 26, paragraph 4 Model Convention; Article 5(2) Model Agreement. Paragraph 4 was added in the current
version of Article 26 to deal explicitly with the obligation to exchange information in situations where the requested
information is not needed by the requested State for domestic tax purposes. In the previous version this obligation
was not expressly stated in the Article, but was reflected in the Commentary. Paragraph 16 of the Commentary on
Article 26 provided that this obligation was clearly evidenced by the practices followed by Member countries which
showed that, when collecting information requested by a treaty partner, contracting states often use the special
examining or investigative powers provided by their laws for purposes of levying their domestic taxes even though
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longer any OECD country that requires a domestic tax interest.
13.9

Request in conformity with the terms of the instrument pursuant to which it is made

47.
The Model Agreement provides explicitly that a contracting party may decline to provide
information where the request is not made in conformity with the Agreement. 38 For instance, Article 5(5)
of the Model Agreement requires that in connection with a request the requesting Party must provide
certain information to the competent authority of the requested Party. A failure to supply such information
allows the requested Party to decline the request because the request is not made “in conformity with the
Agreement.” The Model Convention is less formalistic in this regard and leaves more leeway to the
competent authorities but the basic principle applies equally. For instance, where a requesting party does
not demonstrate the relevance of the requested information to an ongoing examination or enquiry, the
requested party may decline the request because it does not meet the “forseeably relevant” standard and is
thus outside the scope of Article 26. Of course, before declining a request on this basis the requested party
should seek clarification from the other competent authority on this point.
13.10

Non-discrimination

48.
A competent authority may refuse to supply information in cases involving discrimination of a
national of the requested Party. This rule is contained in Article 7, paragraph 6 of the Model Agreement. In
the context of the Model Convention the rule flows from the first sentence of Article 26 paragraph 1 (“…
insofar as the taxation thereunder is not contrary to the Convention.”) read in conjunction with Article 24,
paragraph 1. This issue should only arise in exceptional circumstances and, thus, should be of little
practical relevance. 39
13.11

No obligation to carry out measures at variance with domestic laws and practices

49.
The Model Convention provides that a Contracting State is not obligated to carry out
administrative measures at variance with its law and administrative practice. 40 The underlying rationale is
that a contracting party should be required to do no more -- but also no less – than it would if its own
taxation was at stake. Thus, where the information in possession of the competent authority is not
sufficient to reply to a request, a contracting party must take all relevant information gathering measures,
including special investigations or special examinations of the business accounts, provided it would take
similar measures for its own tax purposes.
50.
The Model Agreement contains a similar rule 41 and provides that where the information in the
possession of the competent authority is not sufficient to reply to a request, the requested party should take
all relevant information gathering measures to provide the information requested. An information gathering
measure is “relevant” if it is capable of obtaining the information requested. The decision to determine in a

they do not themselves need the information for these purposes. Thus, the addition of new paragraph 4 should be seen
as a clarification.
38

See Article 7, paragraph 1

39

In connection with the Council of Europe/OECD Convention see Article 21, paragraph 2, sub-paragraph (f).

40

Article 26, paragraph 3, sub-paragraph a) Model Convention. Previously, Article 26, paragraph 2, sub-paragraph a).
In connection with the Council of Europe/OECD Convention, see Article 21, paragraph 2, sub-paragraph (c).
41

Article 5, paragraph 2.
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particular case which information gathering measures are relevant lies with the requested party. 42
13.12
No obligation to provide information not obtainable under domestic law in the normal course
of administration
51.
Article 26, paragraph 3, sub-paragraph b) of the Model Convention provides that a Contracting
State is free to decline to provide information if the information can not be obtained under its domestic law
or can not be obtained in the normal course of administration. The Model Agreement does not contain a
provision similar to Article 26. 43 However, both provide that irrespective of domestic law or domestic
administrative practice a contracting Party cannot use bank secrecy or a domestic tax interest requirement
as a basis for declining to provide information. 44 Furthermore, a request can not be declined because the
information is held by a nominee or a person acting in an agency or fiduciary capacity or because it relates
to an ownership interest. 45 Thus, the outcomes under the Model Convention and the Model Agreement are
therefore largely the same.
14.

Information Gathering Measures

52.
The information requested may already be at the disposal of the tax administration of the
requested party or it may require special information gathering measures. Which particular information
gathering measure(s) is(are) most appropriate in an individual case will depend on all relevant facts and
circumstances. Information gathering measures could include the following types of measures, provided, of
course, that those measures are in line with the laws and administrative practice of the requested party:
−

Question a person that may have knowledge of information or may be in possession, custody or
control of information.

−

Where voluntary co-operation can not be obtained, require a person to appear at a specified time
and place for the taking of testimony.

−

Where the person does not appear at the specified time and place take appropriate measures to
compel such person’s appearance.

−

Request the production of books, papers, records or other tangible property.

42

The Model Convention and the Model Agreement use different approaches to reach a similar result. The Model
Convention is built on the assumption that both contracting parties have a tax system and that therefore they should use
the same types of information gathering measures irrespective of whether a matter relates to their taxation or to the
taxation of a treaty partner. The Model Agreement, however, was developed in a context where one contracting party
may not have any system of direct taxation. Such a country may then not have any tax related domestic information
gathering measures and the “reciprocity approach” used in the Model Convention could not be applied. The Model
Agreement therefore simply refers to all relevant information gathering measures.

43

As already mentioned in the preceding footnote, the Model Convention uses a “reciprocity approach” which assumes
that both countries have direct tax systems. This assumption is not valid in connection with the Model Agreement which
was developed to permit use also for situations where one of its parties does not have a direct tax system. In this case the
“reciprocity approach” can not be applied because a country without a direct tax system would have no “normal course
of [tax] administration” and no information may be “obtainable” for domestic tax purposes where a country imposes no
tax.
44

See Article 26, paragraphs 4 and 5 Model Convention and Article 5 paragraphs 2 and 4 Model Agreement.

45

See Article 26, paragraph 5 Model Convention and Article 5(4)(b) Model Agreement.
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15.

−

Question the individual producing books, papers, records or other tangible property regarding
the purposes for which and the manner in which the item is or was maintained.

−

Place the individual giving testimony or producing books, papers or other tangible property
under oath.

−

Gain access to and search premises for the purpose of locating and securing books and records or
other tangible property for examination.

−

Produce true and correct copies of books, papers, records or other tangible property.

−

Permit the competent authority of the requesting State to provide written questions to which the
individual giving testimony or producing books, papers, records or other tangible property is
requested to respond.
Procedural Rights and Safeguards

53.
Domestic laws provide for a variety of procedural rights and safeguards for persons affected by
information gathering measures or more generally by information exchange. Such rights and safeguards
include notification rules, a right to challenge the exchange of information following notification or rights
to challenge information gathering measures taken by the requested party.
54.
Several OECD member countries must notify the taxpayer subject to the enquiry and/or the
person that provided the information in certain circumstances. This may result for the person notified in a
mere right to be informed about the exchange, a right to be consulted or even a right to challenge the
exchange. Some countries lift these notification requirements in cases of tax fraud or postpone notification
until after the exchange. In some cases the obligation to notify is lifted if a federal court determines that
notification would seriously jeopardise the investigation. Competent authorities should therefore indicate if
there is suspicion of fraud in their requests if they wish to prevent the notification. In countries that require
notification, taxpayers generally have the right to appeal the exchange of information. Notification rights
no longer apply in VAT cases of exchange between member states of the European Union. 46
55.
Given the possible implications of such rights and safeguards for information exchange,
contracting parties should inform each other of their legislation or administrative practice concerning
notification (and any other procedural rights and safeguards that may be of relevance) when a tax
information exchange agreement or an income tax convention is concluded and thereafter whenever the
relevant rules are modified. 47
16.

Confidentiality of information received

56.
Any information received should be treated as confidential. 48 The Model Agreement provides
that the information received may be disclosed only to persons or authorities (including courts and
administrative bodies) concerned with the assessment, collection and enforcement of the taxes covered by
the Agreement (including the prosecution or the determination of appeals) and the information may be
used only for such purposes. Information may not be disclosed to any other person or third jurisdiction
46

For more details see the Module on Country Profiles.

47

See also paragraph 14.1 of the Commentary on Article 26 of the Model Convention.

48

See Article 26 paragraph 2 Model Convention, Article 8 Model Agreement, Article 22 of the Council of
Europe/OECD Convention.
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without the express written consent of the competent authority of the requested party.
57.
With respect to the disclosure rules, the Model Convention differs from the Model Agreement in
several respects. First, the Model Convention also permits disclosure to oversight authorities. 49 Oversight
authorities are authorities that supervise the tax administration and enforcement authorities as part of the
general administration of the government of the contracting parties. 50 Second, the Model Convention does
not permit disclosure to any other person, entity, authority or jurisdiction whereas the Model Agreement
permits such disclosure provided express written consent is given by the competent authority of the
requested party. Finally, while both the Model Agreement and the Model Convention require that
information be kept confidential and then names the persons to whom the information can be disclosed, the
Model Convention contains the additional requirement that information should be treated “as secret in the
same manner as information obtained under domestic law.” 51 However, because both the Agreement and
the Convention specify to whom the information can be disclosed (thus ensuring a minimum standard of
confidentiality), there should be little practical difference between the two formulations.
58.
Under the rules of some countries, special procedural rules may apply to sensitive information.
For instance, in connection with the provision of bank information Hungary requires that the requesting
competent authority signs a statement confirming the confidential treatment of the information provided by
Hungary.
59.
The confidentiality rules apply to all types of information, including both information provided in
a request and information transmitted in response to a request. If the secrecy provisions under the domestic
laws of a Contracting State are narrower than under the Model Agreement or the Model Convention, then
the provisions of the Model Agreement or the Model Convention will have no consequences. If the
domestic rules are broader, however, then the confidentiality provisions will put a restriction on the use of
information received from abroad. The local tax authorities are under the obligation to refer to their
competent authorities any issue which may arise concerning the disclosure of the information received.
60.
Information received may also be communicated to the taxpayer his proxy or to a witness.
However, while such disclosure is permitted, it is not required. In fact, the disclosure to the taxpayer or his
proxy may raise an issue in certain cases, for instance where the information is given in confidence and the
source of the information may have a legitimate interest in not disclosing it to the taxpayer. Similarly, the
competent authorities may wish to keep confidential their correspondence with respect to any information
exchanged. The competent authority supplying information should therefore indicate whether there are
any objections to the disclosure of any part of the information provided (including any related
correspondence) to the taxpayer, his proxy or to a witness. Where necessary the competent authorities
should then discuss such issues with a view to finding a mutually acceptable solution.
61.
Since information may be disclosed to the taxpayer or his proxy it may also be disclosed to any
governmental or judicial authorities charged with deciding whether information should be released to the

49

This is a change from the previous version of Article 26. Under the previous version of Article 26 information
could not be disclosed to oversight authorities.
50

See paragraphs 12 and 12.1. of the Commentary on Article 26 of the Model Convention.

51

Again it needs to be borne in mind that the Model Agreement was developed for use also in situations where one of
the parties has no direct tax system. Where a country has no tax system it is unlikely to have domestic rules on tax
secrecy and the reference would then be meaningless. Furthermore, note that the confidentiality rules of Article 22 of
the Council of Europe/OECD Convention require that “information obtained by a Party shall be treated as secret in
the same manner as information obtained under the domestic laws of that Party, or under the conditions of secrecy
applying in the supplying Party if such conditions are more restrictive”.
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taxpayer. 52 This case may arise in countries where a taxpayer who has been denied access to his files by
the tax authorities has the right to apply for a review of that decision by a review or appeals body.
Logically, this body has to see the information in order to render its decision.
62.
Many countries have domestic information disclosure laws such as freedom of information or
other legislation that allows access to governmental documents and records. The confidentiality provisions
in exchange of information instruments are intended to take precedence over any domestic rules that permit
disclosure to persons not referred to in the confidentiality provision. 53 Any country which could not
adhere to that principle and which is engaged in treaty negotiations should bring this point to the attention
of the other contracting party. Where this issue arises as a result of a court decision or a subsequent change
in legislation the competent authorities should inform other competent authorities at the earliest
opportunity. It should be noted that confidentiality provisions of income tax conventions create obligations
under international law. Any person faced with a request to release information supplied under an income
tax convention or a tax information exchange agreement should consult with his or her competent
authority, who may also inform the competent authority who supplied the information.
17.

Use of information for other purposes

63.
The information exchanged may not be used for purposes other than those for which it has been
exchanged. Thus, the information pursuant to the Model Convention or the Model Agreement cannot be
used for non-tax purposes. For instance, fiscal information obtained pursuant to the Model Convention or
the Model Agreement must not be used for the prosecution of non-fiscal crimes. If the information appears
to be of value to the receiving party for another purpose, it must resort to means specifically designed for
that purpose, for example a judicial assistance treaty. When in doubt about whether information supplied
by a foreign competent authority can be used for a purpose other than the tax purpose covered by the
instrument under which it was provided, local authorities should always consult the competent authority.
64.
Some countries, however, require the sharing of tax information by tax authorities with other law
enforcement authorities and judicial authorities on matters such as money laundering, corruption or
terrorism financing. As a result these countries may wish to include specific wording in their bilateral
treaties to permit the sharing of information received pursuant to a tax information exchange agreement
with such other authorities. The Commentary to the Model Convention provides language that can be used
for this purpose. 54
18.

Cost of information exchange

65.
The question of cost is addressed explicitly in Article 13 of the Model Agreement. The
accompanying commentary (see paragraphs 98 and 99) elaborates on methods and approaches contracting
parties may use in allocating costs related to information exchange. In practice, several tax information
exchange agreements draw a distinction between ordinary and extraordinary costs. They then assign the
responsibility to assume ordinary costs to the requested party but require the requesting party to bear any
extraordinary costs. 55 “Extraordinary costs” are meant to cover, for instance, costs incurred when a
particular form of procedure has been used at the request of the applicant party, costs incurred by third
52

See paragraph 12 of the Commentary on Article 26 Model Convention. The previous version of the commentary on
Article 26 did not include such a clarification. However, no change in substance was intended.
53

Paragraph 12 of the Commentary on Article 26 of the Model Convention expressly clarifies this point.

54

See paragraph 12.3. of the Commentary on Article 26 of the Model Convention. Also note that similar language is
contained in Article 22, paragraph 4 of the Council of Europe/OECD Convention.
55

This approach is also found in Article 26 of the Council of Europe/OECD Convention.
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parties from which the requested party has obtained the information (for example bank information), or
supplementary costs of experts, interpreters, or translators if needed, for example for elucidating the case
or translating accompanying documents or damages which the requested party has been obliged to pay to
the taxpayer as a result of measures taken on the request of the applicant party. Other tax information
exchange agreements draw a distinction between direct and indirect costs and require the requesting party
to bear all direct costs.
66.
The Model Convention does not contain a provision on costs and any issue arising in connection
with costs should therefore be discussed by the competent authorities. As a practical matter where costs
turn out to be extraordinarily high countries seem prepared to find practical solutions. There are examples
where the requesting party has offered to bear the cost of translation and certification of copies or has put
manpower and equipment at the disposal of the treaty partner to reduce the burden of the requested party.
In these cases it might also be worth considering whether – provided this is permitted under domestic law –
the presence of foreign tax officials as part of a “tax examination abroad” could be used to reduce the cost
on the requested party. In any event it is important that this issue is addressed at an early stage to allow for
a timely and cost efficient solution.
19.

Use of Taxpayer Identification Numbers (TINs)

67.
Most OECD member countries attribute Tax Identification Numbers (TINs) to their resident
taxpayers and some countries also assign TINs to non-residents under certain circumstances. In 1997 the
OECD Council adopted a Recommendation on the use of TINs in the international context
(C(1997)39/FINAL). TINs are used to identify taxpayers and are a key to automated matching programs.
The knowledge of TINs can be useful for processing information received automatically from a treaty
partner. The provision of TINs is also important when either making or answering a request or providing
information spontaneously since it will facilitate the quick identification of the taxpayer. Consequently
when the provision of TINs is legally possible field tax officials should provide them to their competent
authority when making a request or transmitting information (both source country and residence country
TINs, if known).
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