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Consumer Contracts 

Market Study 

● Why did we write it? 

- To understand when “small print” terms in contracts may be 
harmful to consumers  

- To build our evidence base for unfair contract terms enforcement 

● What is it? 

- Evidence 

- Assessment framework 

- Legal discussion 

● Why might you be interested? 

- Insights into how consumers behave 

- Clarification of OFT priorities and process 

- Perhaps inform your own thinking 
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Assessment framework  

Is this term harmful? 
 

1. Nasty surprises  

 Genuinely concealed, obscure and unclear terms 

2. Terms seen or discussed but not understood or taken 
on board  

 Perhaps because of behavioural biases 

 Risk of paternalism – where do we draw the line on 
personal responsibility 

3. Terms understood clearly and in good time, but 
accepted for lack of a better alternative, may be less 
harmful – as consumer can walk away 

 A competition problem?  
 

Then: ‘Should we take enforcement action?’ 
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Framework: a set of 

screens 

2: Do consumers avoid the harm?  

 

 Can and do consumers learn to 

either avoid or control whether 

they trigger the term? 

4: Is there a wider impact on the market? 
 

Potential to take enforcement action 

3: Do countervailing benefits outweigh detriment? 

1:  Does the term have the potential 

to cause detriment? 

 

 Are there significant surprises in the 

small print or terms which are 

complex to assess or play on 

behavioural biases? 

 

Term likely to result in significant harm to individual consumers 

 

Enforcement action more likely 



5 

Screen 1a) Are there significant surprises in small print? 

Screen 1a: small print 

Need to know 2 things:  

1. Is it small print?  

- By this we mean: „does the consumer know about the term?‟ Not 

necessarily a typographical question.  

- Is the term brought to the consumer‟s attention? Do they read it?   

- Do they make reasonable efforts to engage, given the perceived costs and 

benefits of doing so?   

2. Is it surprising?  

- Does it significantly worsen the deal compared to expectations?  

- For prices/charges: is the term above efficiently incurred costs?  

To answer these questions we need: 

 survey or complaints evidence, and 

 contextual information about the information consumers receive  
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Had a 

good 

read

23%

Quick 

skim 

read

30%
Picked 

out key 

points 

35%

Didn't  

read at 

all

10%

Don't 

know

2%

● Less than a quarter say they 

read the contract in detail 

● Why?  

- Only a quarter said too 

long or legalistic  

- More trusted reputations 

or sales advice  

- Some trusted own  

experience or expectations 

Evidence: small print 

● We have some evidence across contracts 

● Survey of 4,000 consumers across 32 common contracts 

● Evidence that reading the contract does decrease the chances of 

experiencing a problem (but only a little!) 
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Screen 1b: upfront terms 

● Term is brought to the consumer’s attention 

● But, may cause harm if decisions are distorted e.g.   

- too complex to understand? Structure or description 

- impairs search 

- revealed too late to do anything about  

- simple distortions: pressure, misleading sales advice  

- complex distortions: manipulate behavioural biases i.e. anchoring, loss 

aversion, time inconsistent preferences etc 

Screen 1b) Do consumers properly assess the deal and act on the 

implications? 

To answer these questions we need: 

 experimental evidence  

 Case studies of actual consumer behaviour  

 Assessment of information received by consumers 
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Evidence: upfront terms  

● Experiment – stylised but actual not stated behaviour 

- gauged consumer errors in choices between stylised deals 

- more mistakes when fees were deferred or probabilistic, especially if also 

time-pressured. 

● Case studies – stated behaviour but can help us articulate the why?  

 

Confusion: didn’t realise 

I had to let them know 

before 15th if I didn’t want 

to pay for next month 

Timing: at that stage I felt 

bombarded, overloaded 

Pressure: he made me 

feel kind of stupid  
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● Focus on the term itself 

- Are there benefits: Lower costs, 

easier shopping, existence of 

contract at all?  

- But, can they be achieved in less 

harmful ways 

 

The bigger picture 

● Bring in the wider market 

- Are there benefits to other groups of consumers? 

- Will competition correct the problem?  Will the term affect competition?  

3: Do countervailing benefits 

outweigh detriment? 

4: Is there a wider impact on the market? 

2: Do consumers avoid the 

harm?  

 

● Bring perspective   

- Do consumers learn? 

- If so, can they do anything 

about it: avoid or control  

- Are they harmed by „not 

consuming‟? 

 


