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Chapter 2 

Institutional capacities for Better Regulation 

Regulatory management needs to find its place in a country’s institutional architecture, 
and have support from all the relevant institutions. The institutional framework within which 
Better Regulation must exert influence extends well beyond the executive centre of 
government, although this is the main starting point. The legislature and the judiciary, 
regulatory agencies and the subnational levels of government, as well as international 
structures (notably, for this project, the EU), also play critical roles in the development, 
implementation and enforcement of policies and regulations. 

The parliament may initiate new primary legislation, and proposals from the executive 
rarely if ever become law without integrating the changes generated by parliamentary 
scrutiny. The judiciary may have the role of constitutional guardian, and is generally 
responsible for ensuring that the executive acts within its proper authority, as well as playing 
an important role in the interpretation and enforcement of regulations. Regulatory agencies 
and subnational levels of government may exercise a range of regulatory responsibilities. 
They may be responsible (variously) for the development of secondary regulations, issue 
guidance on regulations, have discretionary powers to interpret regulations, enforce 
regulations, as well as influencing the development of the overall policy and regulatory 
framework. What role should each actor have, taking into account accountability, feasibility, 
and balance across government? What is the best way to secure effective institutional 
oversight of Better Regulation policies? 

The OECD’s previous country reviews highlight the fact that the institutional context for 
implanting effective regulatory management is complex and often highly fragmented. 
Approaches need to be customised, as countries’ institutional settings and legal systems can 
be very specific, ranging from systems adapted to small societies with closely knit 
governments that rely on trust and informality, to large federal systems that must find ways of 
dealing with high levels of autonomy and diversity. 

Continuous training and capacity building within government, supported by adequate 
financial resources, contributes to the effective application of Better Regulation. Beyond the 
technical need for training in certain processes such as impact assessment or plain drafting, 
training communicates the message to administrators that this is an important issue, 
recognised as such by the administrative and political hierarchy. It can be seen as a measure 
of the political commitment to Better Regulation. It also fosters a sense of ownership for 
reform initiatives, and enhances co-ordination and regulatory coherence. 
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Assessment and recommendations 

Within the Austrian administration there is a highly professional administration with a clear 
focus on administrative efficiency. The Austrian administration relies upon the efficient operation of 
institutions that operate with a high degree of autonomy to deliver their own policy agenda. Effective 
administrative relationships follow from established modes of operation which tend to be focussed on 
reducing administrative costs and promoting the quality of legal drafting. The absence of hierarchy in 
the executive and the principle of unanimity in the Council of Ministers mean that no single ministry 
has significant institutional leverage to impose an overarching policy on Better Regulation across the 
administration. While this creates potential opportunities for fruitful competition and internal 
benchmarking, it can also mean that good initiatives and practices which develop within agencies are 
not necessarily diffused across the government. 

Whilst there is no specific institutional ownership of the Better Regulation agenda in Austria, 
three entities (the Federal Chancellery, the Finance ministry and the Court of Audit) currently play a 
key role which needs to be reinforced. Responsibilities and capacities for Better regulation are shared 
across the Austrian administration. This appears to have had the effect of making it difficult to 
establish accountability for Better Regulation and has undermined the organisational focus, attention 
to and resources for Better Regulation initiatives. However, the Federal Chancellery, the Ministry of 
Economy, Family and Youth, the Ministry of Finance and the Court of Audit are the existing basic 
structural elements on the institutional map of Better Regulation in Austria. Each of these institutions 
is engaged in important roles to promote the quality of rule-making processes and improve the design 
of regulatory proposals. The Federal Chancellery currently gives guidance on legal quality to other 
actors within the administration. It has the most comprehensive perspective on better regulation, but 
currently does not have the institutional leverage to enforce the adoption of a Better Regulation policy 
across the administration, as the role of the Chancellor is primus inter pares with no authority to set 
binding policy guidelines. The Ministry of Finance does not claim overall responsibility for better 
regulation. It has a strong focus on budgetary consequences and public sector efficiency. It monitors 
the delivery of the administrative burden reduction programme and provides the guidelines and tools 
to assess financial impacts on the budget. This is supported by the Court of Audit which oversees that 
the guidelines for the calculation of administrative costs have been followed, but does not extend its 
analysis to an assessment of the quality of the economic analysis supporting a regulatory proposal. 
Improvements to the effectiveness of Better Regulation strategies could be expected to come from 
strengthening co-operation between these institutions. 

A stronger gatekeeper function is essential to ensure that key Better Regulation policies, such as 
consultation and impact assessment, are carried out to minimum standards. A particularly important 
function is oversight of the Regulatory Impact Assessment process. This is needed to ensure that the 
analysis of the economic, social and environmental costs as well as benefits of regulatory proposals 
have been given thorough consideration.  This requires staff trained in specific skills as well as the 
authority to challenge the adequacy of assessments, either directly with rule-making bodies, or by 
raising awareness of the quality of the assessments with decision makers, or possibly by publishing 
information for public consumption. The aim is to provide an incentive for proponents of regulation to 
undertake an early and thorough assessment of the implications of regulatory proposals and to 
consider any possible, more efficient, alternatives to regulation. 

A further objective should be to identify and disseminate the good practices that are currently 
being undertaken by ministries, and to champion good ideas. For example, the OECD mission heard 
of commercial innovation by the Ministry of Economy, Family and Youth to make Austrian 
government services more competitive relative to other EU countries in the field of assessing 
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import/export licences. The competition analysis that underpins this type of innovation should be 
captured as it could be transferable to other areas of government to improve productivity. 

It appears that the Federal Chancellery is best placed to take primary responsibility as 
gatekeeper and co-ordinator for the implementation of an overall Better Regulation strategy. The 
Federal Chancellery already has a strong co-ordination function at the centre of the federal 
government and ensures the legal quality of proposals. In 2008, it prepared a handbook on Better 
regulation that mapped the main elements of a comprehensive Better regulation strategy. The Federal 
Chancellery designs and manages horizontal tools and programmes, and has competence over 
administrative reform.1 It is, for example, responsible for the development of e-Government, the 
e-Law system, the RIS-system and the co-ordination of EU matters. The Chancellery also represents 
the Republic in front of the Constitutional Court, the Administrative Court and international courts. 
Broadening its role would depend on the Federal Chancellery being invested with the necessary 
political support to oversee the dissemination of better regulation. It would also require that the 
Federal Chancellery have an appropriate allocation of staff with relevant (including economic) skills. 
In principle, the role of assessing the quality of regulatory impact assessments could be undertaken 
either by the Federal Chancellery or the Court of Audit. It might not, however, be appropriate to 
require that the Court of Audit do the job of mainstreaming and strengthening Better Regulation on its 
own as this could undermine its independence. Similarly, the Court of Audit should not conduct 
impact assessment itself. The Ministry of Finance would continue to play an important role in ensuring 
administrative efficiency assessing financial impacts on the budget and overseeing administrative cost 
issues as part of impact assessment. OECD principles an international practices show that the role of 
assessing the quality of RIAs is best assigned to a body at the centre of government. 

Recommendation 2.1. Establish a core working group of Better Regulation 
champions, at both ministerial and official level, chaired by the Federal 
Chancellery, and including the Finance ministry, the Court of Audit and any 
other key and committed player in the central Federal administration (for 
example the Economy ministry), to develop and promote a Better regulation 
strategy. 

 

Recommendation 2.2. Consider how to secure an effective gatekeeper 
function to co-ordinate and monitor minimum Better regulation standards 
across the administration, especially as regards impact assessment, but also 
with regard to public consultation and other important issues such as 
forward planning of legislation. Ideally the Council of Ministers should 
formally invest the Federal Chancellery with this role. 

Improving the capacity of the Austrian administration to undertake Better Regulation will also 
require further training and the development of supporting materials. One of the issues heard by the 
OECD review team was that insufficient resources are given to undertaking the important tasks of 
considering and reporting on the impacts of regulatory proposals in the Vorblatt. Building the capacity 
for Better Regulation in the Austrian administration is a core task. Beyond the training given on the 
standard cost mode to implement the administrative burden reduction programme, little else appears to 
be on offer. There is, for example, no training in the conduct of impact assessment and evaluation of 
alternatives to regulation. The 2008 handbook on Better Regulation does not constitute a 
comprehensive guide to implementing regulatory impact analysis. The development of more 
comprehensive handbook/ manual would assist the Better Regulation agenda. This should be 
supported by the development of online tools that at a minimum assist agencies to calculate 
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compliance costs and identify the potential impact of regulatory proposals. Expanding the current 
training provided for the staff of the Courts of Audit could provide the basis for training programmes 
for other officials. 

Recommendation 2.3. Undertake a Better regulation training needs 
assessment including methods of delivery and existing forums that could be 
adapted, such as the Court of Audits programme, to improve the capacity of 
the public administration to design and implement better regulation. 

 

Recommendation 2.4. Give responsibility to the Federal Chancellery, as part 
of its Better regulation functions, for developing comprehensive training 
programmes on Better Regulation for the Austrian administration. Ensure 
that this is supported by the development of guidance documents and IT 
tools to assist with undertaking impact assessment (including competition 
analysis), the evaluation of regulatory alternatives, and consultation. 

It also appears that, at the federal level, there is no systematic and ongoing legal drafting 
training for those involved in regulatory work. At the Länder level the situation varies from Land to 
Land. However, there are Länder which seem to be more active in this field than the federal 
authorities and sometimes offer, in co-operation with the federal government, training for legists 
working at the federal level. 

Recommendation 2.5. Consider the development of more systematic and 
permanent legal drafting training for those persons involved in legislative 
work at the federal and at the Länder level. 

A stronger role is also needed for external partners, as Better Regulation programmes benefit 
from the incorporation of a variety of views. Many countries have sought to establish external bodies 
with responsibility for advising the government on how to implement Better Regulation and reviewing 
the achievements of Better Regulation programmes. The core membership of these bodies usually 
includes business representation. Within Austria, the institutional functions performed by the Social 
Partners are already often integral to the effective operation of government administration. They 
include providing a source of consultation on the impacts of proposals but can also extend to research 
and analysis on the effects of existing regulatory arrangements. Regarding this latter function, the 
Social Partners might be asked to conduct further studies on the effectiveness of regulation in specific 
areas to assist in informing the government where reforms efforts may be applied to the greatest social 
advantage. Any formal arrangements should be mindful of the need to have a transparent process 
taking account of the views of all stakeholders, including interests outside the social partners. 

Recommendation 2.6. Consider whether the Social Partners should be asked 
to undertake further studies on the ex post effectiveness of regulation in 
specific areas, taking care to ensure that any process remains transparent 
and takes in all relevant views. 

The Parliament needs to be encouraged into playing a stronger role in support of the executive’s 
work on Better regulation. Although the parliament does not have a specific Better Regulation 
orientation, its website on legislative procedures and consultations contributes significantly to 
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communication and consultation practices. It also has a formal role in the “e-Law” process for the 
standardised development of regulations. However, it does not currently have a committee structure 
with responsibility for reviewing the effects of regulatory proposals, as exists in a number of other 
European countries. 

Recommendation 2.7. Encourage the Parliament to play a more active role 
in Better regulation, including by fostering political debate on the benefits of 
broader strategy of Better Regulation. The parliament should support the 
Government in developing and achieving its Better Regulation agenda. 

The landscape of regulatory agencies in Austria is varied and dynamic. The practice of creating 
legally independent entities to undertake technical and administrative governmental functions appears 
to be in common use within Austria. Part of the purpose of using this type of “des-incorporated body” 
appears to be to create staffing and budgetary independence for the performance of its functions. Of 
itself this may not be an issue, but it raises questions about the transparency of agency activities and of 
how to include these functions within the Better Regulation agenda. Like many countries, Austria 
cannot afford to maintain administrative overlaps and has an imperative to control its fiscal obligations 
to manage its budget. Furthermore, the diffusion of the Better Regulation agenda requires a 
comprehensive approach that involves and influences all agencies with rule-making or other coercive 
powers. 

Apparently there is no central database listing all of the regulatory agencies in Austria, including 
the so called “des-incorporated bodies”. The absence of a database makes it difficult to assess a 
number of critical issues relevant to whether the Austrian administration is receiving value for money 
from its regulatory agencies. For example, is the number, and the design of regulatory agencies, 
appropriate for the delivery of the government’s policy programme? This can only be assessed by an 
examination of the administrative design of the regulatory agencies, which requires, as a start, an audit 
of the number of organisations, their purpose, budgets and reporting frameworks. This may involve a 
review of the des-incorporation guidelines of 1992 (Ausgliederungsrichtilininen 1992) to determine if 
it provides a clear policy on the budget accountability, and organisation structure that is appropriate to 
the purpose of the regulatory agencies. 

Recommendation 2.8. Undertake an audit to centrally record the names and 
functions of all regulatory agencies, including budgetary, staffing and 
reporting relationships. Identify which of these agencies have coercive or 
rule-making powers. Once established the database should be maintained 
and updated, and made available for public access. The goal should be to 
identify how they can be involved in the Better Regulation agenda, through 
for example, the inclusion by the parent ministry of requirements for Better 
Regulation initiatives in the mission/objectives statement of the regulatory 
agencies. 
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Background 

The general institutional context 

Box 2.1. Institutional framework for the Austrian policy, law making and law execution process 

The executive 

The Federal Chancellor heads the Federal Government (Bundesregierung). He/she is appointed 
by the Federal President and is responsible for forming the government. As the head of the Federal 
Chancellery, the Chancellor has the same rank as all other federal ministers (“department principle”). 
The principle of unanimity prevails in the Council of Ministers. As a primus inter pares, the Federal 
Chancellor chairs the Council of Ministers, but has no authority to issue policy guidelines nor 
instructions to the ministers. 

The federal government is the single largest administrative organisation in Austria. Upon the 
Federal Chancellor’s proposal, the Federal President swears in the federal ministers and secretaries of 
state.2 The resulting government then has to pass a vote of confidence by the National Council. The 
number of government members (and hence of the departments) is not laid down by the constitution. 

Each federal minister’s department consists of a ministry (also called “central offices”) and the 
subordinate agencies. While the ministry prepares strategic decisions and orientations (e.g. draft bills), 
the subordinated bodies (nachgeordnete Dienststellen) fulfil disparate administrative tasks and expert 
functions. The size of individual departments varies greatly as a consequence. Appointed civil service 
heads hold their office for their appointed time regardless of changes in government.3 

The legislature 

Austria is a federal state, which means that it has legislative institutions both at the level of the 
Federation, and at the level of individual federal states (Landtage). The federal parliament comprise the 
National Council (Nationalrat) and the Federal Council (Bundesrat). Both chambers form the legislative 
bodies of the Federation.4 

National Council (Nationalrat) 

The National Council is the first chamber of the Federal Parliament. Its 183 members are elected 
directly by the people for five years by universal suffrage. If elected in the executive, members of 
parliament normally relinquish their mandate as parliamentarians, so that there is a personal separation 
between executive and legislative powers. There are no legal requirements or incompatibility rules on 
this subject, however. The basic tasks of the National Council are voting on federal laws; being 
(partially) involved in and scrutinising implementation; and serving as a forum for political debate. It may 
also propose legislation, but the great majority of laws emanate from the executive. 

Two independent bodies report to and assist the legislature: the Court of Audit and the 
Ombudsman service (see below). 

Federal Council (Bundesrat) 

The Federal Council is the second chamber at the federal level, in principle representing the 
interests of the Länder in the development of federal laws and performance of scrutiny. In practice, it 
works as a “mirror” of the National Council, as its members rather align according to partisan 
membership – even building groups with the respective partisan MPs of the National Council - and less 
in terms of representation of their state’s interests. 

The Federal Council has a right to object to the adoption of laws of the National Council, which it 
must assert within eight weeks of the legislative act being adopted. If this right is exercised, the National 
Council may confirm its original decision (“inertia decision”), against which the Federal Council has no 
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further recourse. The Federal Council has an absolute right of veto if the competence of the states is 
limited by constitutional laws. 

The Federal Council is elected by the states parliaments. Its composition is based on the relative 
strength of the parties in the individual Landtage. The number of the members of the Federal Council is 
in proportion to the population of the individual Länder. 

Federal Assembly (Bundesversammlung) 

The National Council and the Federal Council jointly form the Federal Assembly, whose main role 
is to swear in each newly elected Federal President. 

The Federal President 

The Federal President is the highest representative of the State. As such, he/she represents the 
Republic to the outside world, although the official functions are rather ceremonial in nature. He/she is 
elected directly by the people for six years, renewable. The President has the right under the 
Constitution to appoint the Federal Chancellor, and the federal ministers that he/she proposes. Under 
certain conditions, the President can dismiss the federal government and dissolve parliament. The 
President certifies that federal laws have been adopted in accordance with the constitution. In principle, 
he/she concludes international treaties at the request of the federal government or of the federal 
minister empowered by it.5 The President is empowered to appoint senior federal civil servants, officers 
and judges; and is commander-in-chief of the armed forces. 

The judiciary 

Austrian law is based on European traditions and is primarily statute law, with a very limited role 
played by customary law. The independence of the courts is enshrined in the constitution. The court 
structures do not correspond to the territorial divisions of the country. The judges are not bound to take 
any instructions in exercising their office, and are virtually irremovable. The Federal Constitution Law 
assigns the judiciary exclusively under federal responsibilities. The Länder are therefore not allowed to 
set up any courts. 

There are three supreme courts (Höchstgerichte) in Austria: the civil and criminal courts, with 
stages of appeal to the Supreme Court (OGH), the Constitutional Court and the Administrative Court. 

The Constitutional Court (Verfassungsgerichtshof, VfGH) was established in 1920, it is the oldest 
constitutional court worldwide. It is the guardian of the Austrian constitution, comprises the President, 
Vice-President and twelve members, all appointed by the Federal President.6 Its formal and material 
responsibilities are laid down in the Federal Constitutional Law (“B-VG”) and in the Constitutional Court 
Act (“VfGG”). VfGH decisions are normally taken by the full court.7 In principle, the VfGH does not act 
on its own initiative, only on application. Any court, an independent administrative panel, the Supreme 
Court, a Court of Appeal, the Administrative Court, the Asylum Court, the federal government, a state 
(Land) government, a local community/municipality, the Federal Public Procurement Office, the 
Ombudsman Institution or the Board of Audit may (some of them must) refer the question whether a 
norm is unlawful or unconstitutional to the VfGH. Everyone can invoke the aid of the Constitutional 
Court (objection to a decision of the Asylum Court or of an administrative authority of last instance if he 
/she is of the opinion that a decision  infringes his / her constitutionally guaranteed rights or applies an 
unlawful/unconstitutional norm. An individual petition (request) against a regulation or law statute may 
be brought only if a such a norm (regulation/statute) infringes currently/actually and directly a person's 
rights. Over the last years, about 2 000 to 3 000 cases on average were brought to the Court annually. 
According to an amendment of the Constitution in 2008 establishing the Asylum Court the number of 
cases increased dramatically. The Court has to face an additional caseload of around 3 500 cases only 
dealing with asylum matters because it is the only Court reviewing decisions of the Asylum Court (the 
review of the Administrative Court has been excluded by the constitutional legislator). That means that 
the VfGH had to cope with a total of 5 500 new cases in 2009 (Activity Report 2009) and has to expect 
an equally important workload in the years to come. Still the duration of the Constitutional Court's 
proceedings (meaning those not dealing with asylum matters) would amount to eight months, which 
would be low in international comparison.8 
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The Administrative Court (Verwaltungsgerichtshof, VwGH) is responsible for the judicial scrutiny of 
the administration. Its members are independent, irremovable and non-transferable, like all other judges 
and Supreme Court judges. They are headed by the President and a Vice-President. They are 
appointed by the Federal President based on a proposal by the Federal Government, which in turn 
bases its proposal on proposals by the Administrative Court. The Administrative Court sits in panels.9 
The membership of the panels and the areas that they deal with is decided annually in advance by the 
plenum (“allocation of duties”). 

Supreme Court (Oberster Gerichtshof) 

Under the Constitution, the Supreme Court (OGH) is the highest instance in civil and criminal 
cases. Usually, the Supreme Court sits in panels of five judges, one of whom presides. In legal issues of 
fundamental importance, an augmented panel of eleven judges hears the case. The Supreme Court 
decides on appeals against second instance judgements; nullity appeal against verdicts in criminal 
cases and to uphold the law; and Civil rights actions (since 1993). 

Regulatory agencies 

In the last decades, various legally independent entities were created from the federal 
administration. This occurred through the so-called “des-incorporation” (Ausgliederung) process, 
according to which a governmental establishment was converted into a legally independent institution or 
a company under company law on the basis of a special law. The des-incorporated entity enjoys 
separate staff and budgetary management independence, although forms of financing and control 
relationships with the relevant federal ministry continue to exist.10 

Des-incorporated bodies are either privatised under civil law (usually as close-to-state enterprises 
or GesmbH) or des-incorporated into a regulatory authority or subordinate body. Des-incorporated 
bodies include “corporations" (usually 100% state-owned) and regulatory authorities 
(Regulierungsbehörden). 

As a result, the landscape of the Austrian agencies is varied and relatively dynamic. Agencies 
have been established in various sectors, with different forms, status and mandates. They are not 
limited to specific activities. The Federal Constitutional Law establishes that specific agencies may be 
created that are not bound by the instructions of their superiors, notably the parental ministry. A right to 
supervise must nonetheless be guaranteed.11 The Constitutional Service of the Federal Chancellery 
has issued guidelines for the establishment of agencies (Ausgliederungsrichtlinien) in 1992.12 Agencies 
are established ad hoc at the federal level, and an overall figure of their number cannot be provided. 

Local levels of government 

The structure of the country is laid down in the Federal Constitution. Austria is divided into nine  
states (Länder) and 2 355 municipalities (Gemeinde) at the local level. Both the federal and Länder 
levels have law-making authority, while the municipalities have an area of jurisdiction of their own as 
well as one delegated from the federation or the Länder. 

Sources: Federal Chancellery (2006; 2007a). 

The Austrian public governance context 

The Austrian political system has been classified as an extreme case of “consociational” 
(consensus) democracy and “neo-corporatism” (Schmitter/Lehmbruch 1979). While the latter term 
describes the particularly intertwined relationship of key stakeholders organisations (the Social 
Partners) in the political, economic and social life of the republic (see Box 2.2 below), the first term 
refers to the dominant position held by the two largest parties of in the political system of the country. 
The conservative Austrian People’s Party (ÖVP) and the Austrian Social Democratic Party (SPÖ) 
have formed most of the governing coalitions (based on the “historic compromise”) and until the 
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1980s they have accounted for more than 80% of the electoral votes. A relative exception occurred 
during the period of the conservative government of the ÖVP and the Freedom Party (FPÖ) (2000-06), 
which moved in the direction of a more conflict oriented system where the importance of the social 
partnership diminished. 

Federal structure 

Box 2.2. The federal structure and competences across the levels of government 

Austria is a federal republic with some direct democratic features. It is based on the principles of a 
democratic republic (the law emanates from the people, it has an elected Head of State). Austria is a 
federal state and constitutional state (the administration of the State is carried out solely on the basis of 
laws). The fundamental rights and rights of personal liberty guaranteed in the Federal Constitution of 
1920 were already incorporated in the Basic Law of the State in 1867. 

The Austrian federal administrative structure consists of a four-tiered system comprising the 
federal government, the federal states (Länder), districts and municipalities. All political institutions 
established by the constitution are elected. Direct elections are held for the National Council 
(Nationalrat), the Federal President and the nine state parliaments (Landtage) and of municipal Mayors. 

A number of instruments of direct democracy are used at the Federal and Länder level: 

• Referendum – Introduced in 1972, referenda may be held on a law adopted by parliament. 
Their result is binding on the legislator. 

• Petition for a referendum – A petition for a referendum differs from an actual referendum in 
that it involves collecting signatures. If a petition collects a minimum of 100 000 signatures, 
the National Council must take up the issue. However, it is not compelled to legislate on it. A 
petition therefore has no direct repercussions, but is mainly a political signal. It was introduced 
in 1973. 

• Consultations – A consultation is held if the issue is of fundamental importance and concerns 
Austria as a whole, and the National Council decides to hold the consultation based on a 
motion by its members or the Federal Government. 

The Federal Constitutional Law contains an exhaustive list of the competences conferred on the 
Federation, whereas the competences of the states are established by a general clause. The latter 
states that the Länder have the competence in a matter unless the Constitution expressly assigns it to 
the federal level. Overall, many legislative competences are conferred on the federal level while the 
Länder often play an implementing role, to the extent that Austria is sometimes described as a 
“centralised federal state”. 

The Federal Constitution distinguishes four general types of competence: 

• Both legislation and execution are the responsibility of the Federation (Article 10 of the 
Federal Constitution). 

• Legislation is the responsibility of the Federation, execution of the States (Article 11 of the 
Federal Constitution). 

• The Federation is responsible for legislative principles, the States for translating these 
principles into law and executing them. 

• Both legislation and execution are the responsibility of the States (Article 15 of the Federal 
Constitution). 
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An overlapping of rule-making responsibilities is not legally possible, because the allocation of the 
various powers is understood to be exclusive. This means that an area is exclusively and 
unambiguously assigned to the competence either of the Federation or of the Länder. According to the 
Austrian Constitutional Law, it is unimaginable that both these levels are competent in a specific area. 
However, this does not remove the possibility of dispute over the competence among the federal 
government or Länder. In cases of dispute the Constitutional Court determines at the application of the 
federal government or Länder whether an act of legislation or execution falls into the competence of the 
Federation or the Länder. 

Source: Reponses of the Austrian Government to the OECD questionnaire; Federal Chancellery (2006;2007a); EUI 
(2008;2009). 

Developments in the Austrian public governance context 

Constitutional reform has been the main development. The Austrian Convention convened from 
May 2003 to July 2006 with the purpose of drafting the text of a new Constitution. The goal was to 
have more concise constitutional provisions while keeping the comprehensive character of the Charter, 
and to ensure a forward-looking, cost-effective, transparent and citizen-oriented fulfilment of the 
state’s responsibilities. Consensus was nonetheless reached only on some areas and many issues 
remained unresolved. Among them, the division of powers between the federal government and the 
federal states were issues on which no agreement was reached due to the significant disparity in the 
positions of the federal government, the Länder and the municipalities and cities. 

In the Government Programme of 2007, a group of experts was established at the Federal 
Chancellery to write up proposals for a comprehensive constitutional reform based on the work done 
by the Austrian Convention. Out of the three drafts put forward by the group, one has been 
implemented.13 Article 1 of the Erstes Bundesverfassungsrechtsbereinigungsgesetz of 200714 amends 
the Federal Constitutional Law by modifying the provisions about changing the federal and/or Land 
boundaries; transferring competences to other states and inter-governmental organisations as well 
from other states to (Austrian) administrative bodies. 

Developments in Austrian Better Regulation institutions 

The structures in the Federal Executive have remained stable and broadly unchanged in the past 
years. Better Regulation has not led to the establishment of specific purpose organisational bodies in 
the Federal Chancellery or the Ministry of Economy, Family and Youth. 

A certain evolution has occurred with regard to the institutional setting underpinning the 
e-Government strategy (see Box 2.1 above). In 2006, the Unit “Reducing administrative burdens for 
businesses” was set up as a part of the Directorate-General “Budget and Public Finances” of the 
Federal Ministry of Finance (see below). 

No specifically dedicated administrative bodies have been created to serve the Better Regulation 
agenda. Because the reform approach at the federal level has been continuous and all-encompassing, 
the Austrian government points out that Better Regulation issues have been assigned over time to 
existing units (e.g. federal ministries, the Court of Audit, etc.), and no new organisational structure has 
been set up with that specific purpose. Special dedicated institutional arrangements have been 
established only in rare occasions, and until now only for a limited period of time. For instance, a 
minister for federalism and administrative reform was appointed from 1991 till 1994 and a ministry 
for public administration existed from 2000 till 2002. Even in those cases the then existing structures 
and their spheres of competence in the field of Better Regulation have not been altered significantly. 
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Table 2.1. Milestones in the development of Better Regulation institutions in Austria 

1991-94 − Appointment of a Minister for federalism and administrative reform 

1994 − Creation of State Courts of Audits at the Länder level 

1998 − establishment of the Independent Administrative Tribunals in the States 

2000-02 − establishment of a Ministry for public administration 

2001 − appointment of the Federal Chief Information Officer (CIO) 

− establishment of the “ICT Board” 

2003 − establishment of the Austrian Convention for the Constitutional reform 

2005 − creation of the ICT Strategy Unit within the Federal Chancellery 

2006 − setting up of the Unit “Reducing administrative burdens for businesses” the Federal Ministry of 
Finance 

2007 − appointment of the expert group for the constitutional reform within the Federal Chancellery 

− creation of Ombudsoffices at the higher state courts 

Key institutional players for Better Regulation policy 

The executive centre of government 

The Federal Chancellery 

The Federal Chancellery (Bundeskanzleramt, BKA)15 is the body in the Federal Executive most 
involved in regulatory policy. Although there is no explicit, comprehensive federal Better Regulation 
policy or programme, the role of the BKA is central, as its portfolio combines tasks that in many other 
European countries pertain on the one hand to the Prime Minister’s office and on the other hand to the 
Ministry of Justice. 

The BKA is the leading office of the government and at the same time a “normal” ministry with 
its own legislative tasks. Particular areas of responsibility inter alia are Co-ordination of the European 
Council, public administration, general IT policy, OECD-co-ordination, bio-ethics, data protection and 
media policy (with the exception of judicial media law and ethnic group matters). At the same time, 
the Chancellery is responsible for co-ordination of overall government policy. 

The Chancellery’s Constitutional Service 

Within the BKA, the Constitutional Service (Verfassungsdienst) takes a central function in 
securing regulatory quality at the federal level. The Service is required to be consulted on every draft 
proposal. Its tasks include overseeing the compliance of regulatory drafts with national constitutional 
law, European law and regulatory policies and also securing the clarity, comprehensibility and 
coherence of regulation – in conformity with the regulatory guidelines. 

The Service prepares circulars (Rundschreiben) for adoption by the government that are then 
addressed to ministries. These non binding circulars include guidelines about consultation standards 
and legal drafting. The development of of new general regulatory policies and legislative guidelines, 
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the form and content of the introductory remarks (Vorblatt) and the explanatory remarks of a draft bill 
are also tasks of the Constitutional Service. 

The Constitutional Service plays also a central role regarding the regulatory oversight of Länder 
legislation.16 

The line ministries 

The Federal Ministry of Finance provides consultation comments on important legislative 
proposals on distributive and redistributive policies. The Ministry is responsible for validating and 
agreeing on budgetary consequences of new regulations and projects. Furthermore, the Ministry is 
explicitly responsible for the co-ordination of reduction of administrative burdens for citizens. It 
supervises the SCM process of the initiative and monitors the ex ante calculations. It houses the unit 
“Reducing administrative burdens for businesses” responsible for overseeing the strategy. 

The Ministry of Economy, Family and Youth is in charge of all measures related to the 
promotion of business and competitiveness. It also has a strong link to and therefore an excellent 
overview of EU-activities concerning Better Regulation due to it’s inner-austrian responsibility for the 
EU-Competitiveness Council. 

The Ministry of Justice does not perform the typical tasks of most of its counterparts in other 
European countries. One important area of activity of the Ministry is the preparation of legislative acts 
in the field of civil and penal law.17 In addition, the Ministry secures the independence of the 
jurisprudence, and is responsible for international co-operation. The Presidential Section within the 
Ministry is responsible for co-ordination, internal revision, public relations, information technology 
and administration. Among other sections there is one for administrative and personnel affairs and one 
for “European integration”. 

As a generalisation, each federal ministry is responsible for the implementation of those 
initiatives which fall within its field of duty. 

Institutional support for e-Government strategy 

The long-standing efforts to enhance e-Government practices at the federal level have led to a 
certain institutionalisation of the roles and responsibilities. The overall responsibility for Austria’s 
e-Government strategy lies with the State Secretary in the Federal Chancellery. The State Secretary is 
also responsible for media policy and co-ordination. He/she is supported by various co-ordination 
bodies as well as administrative units within the Chancellery, such as the ICT Strategy Unit 
responsible for the co-ordination of all federal ministries (see Box 3.2). 

Box 2.3. Institutional support for e-Government strategies in the public administration 

The platform “Digital Austria” 

The platform “Digital Austria” (Digitales Österreich)18 is the central government strategic and co-
ordination instrument for e-Government all levels of government. It pools together the former 
“e-Government Platform” set up in 2003 as part of the “e-Government Initiative” and the “ICT Board” 
created in 2001. The main tasks of the Platform are strategic decision-making, priority setting regarding 
the implementation of common e-Government projects, their co-ordination and monitoring and the 
communication of these activities. 

The Platform is headed by the Chief Information Officer. It is supported by the ICT Strategy Unit 
based in the Federal Chancellery and a public relations officer. It is comprised of representatives of the 
federal government, regions, cities, municipalities, private and public sector bodies. At the political level, 
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the platform meets twice a year. 

The Platform provides the operational umbrella for various task forces already active under the 
former federal ICT Board and the e-Co-operation Board,19 as well as for specific thematic working 
groups. The participation to all these groups is open to representatives of all levels of government. 

The Federal Chief Information Officer 

Since 2001, the Federal Chief Information Officer (CIO) advises the federal government at 
strategic and technical level; supports the formulation of its e-Government policies; chairs the Platform 
Digital Austria; and is responsible for its implementation. The CIO promotes Austrian e-Government 
solutions at the European and international levels. The CIO regularly reports to the competent State 
Secretary on ongoing activities. 

The ICT Strategy Unit 

This Unit is integral part of the Federal Chancellery since 2005. It consolidates the Operative Unit 
originally created to support the CIO and the former ICT Board. The Unit is responsible at the federal 
level for legal and organisational issues related to ICT; co-ordination of technical infrastructure; 
programme and project management; budget controlling and procurement; and international issues in 
the area of e-Government and security. 

Operational responsibility, implementation, and support 

The different line ministries and agencies assume responsibility for their own projects. Each 
federal ministry has a chief information officer. 

The Federal Data Processing Centre (Bundesrechenzentrum, BRZ)20 is a state-owned company 
that operates a number of government-wide e-Government systems, including the HELP portal. 

The e-Government Innovation Centre (e-Government Innovations Zentrum, EGIZ)21 is a group of 
researchers that investigates innovative technologies and solutions for e-Government. It was 
established in 2005 and collaborates closely with the ICT Strategy Unit. 

Founded in 1999 by the Federal Ministry of Finance, the Austrian National Bank, and the 
Technical University of Graz, the Secure Information Technology Centre (A-SIT)22 is an independent 
non-profit association whose mandate is the development of expertise in the area of technical 
information security to serve authorities, economy and citizens. 

Multi-level co-ordination 

Senior representatives of the state and local governments participate in the Platform Digital 
Austria for the elaboration of strategic developments of the e-Government policy in Austria. 
Furthermore, the Platform supports the elaboration, monitoring and implementation of horizontal 
e-Government roadmaps across all layers of government.23 It is assisted by an e-Government Working 
Group of the federal, state and local authorities.24 

The open participation enables federal administration, the Länder, the Austrian Association of 
Cities and Towns and the Austrian Association of Municipalities to develop joint solutions for legal, 
technical and organisational issues. 

Source: e-Practice, e-Government Factsheets. Austria, Edition 12.0, July 2009. 
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Co-ordination across central government 

The competences of the federal ministries are laid down in the Federal Ministries Act 1986 – 
BMG.25 Part 1 of the Appendix to this Law enumerates the competences for each ministry in a 
detailed and exhaustive manner. The Legal Service of the Federal Chancellery is responsible for the 
interpretation of this law and thus decides – if necessary – questions relating to the sphere of 
competence of the ministries concerned. 

• If a business involves matters of the powers of more than one Federal Ministry, 
the Federal Ministries involved shall determine by mutual agreement which 
powers of which Federal Ministry are primarily affected by the business to be 
performed. This Federal Ministry will be in charge of performing the business. If 
the Federal Ministries involved are unable to agree within an adequate period of 
time which Federal Ministry will be in charge, such issue shall, upon request of 
one of the Federal Ministries involved, be decided by the Federal Government 
(see § 5 (1) Z 1 together with § 5 (2) of the Federal Ministries Act). 

• If a business involves matters of the powers of one particular Federal Ministry 
(the Federal Ministry in charge of the matter), however touching also matters in 
the powers of one or more than one other Federal Ministry (Federal Ministries 
involved), the Federal Ministry in charge shall give the Federal Ministry 
(Ministries) involved opportunity for comments within an adequate term to be 
determined. If, however, the business to be performed by the Federal Ministry in 
charge requires actions in areas of the authority of a Federal Ministry involved, 
the Federal Ministry in charge shall proceed by mutual agreement with the 
Federal Ministry involved. If such agreement is not reached within an adequate 
term or if agreement is expressly refused, both the Federal Ministry in charge as 
well as the one involved – with which agreement is to be reached – may submit 
the matter to the Federal Government (see § 5 (1) Z 2 together with § 5 (3) of the 
Federal Ministries Act). 

• Irrespective of the above said, the Federal Ministries shall keep the Federal 
Chancellery informed in due course on the progress in performing “common” 
business. In performing business within the scope of the subject matters assigned 
in accordance with the appendix to the Federal Ministries Act, the Federal 
Chancellery shall take such information into account (see § 6 of the federal 
Ministries Act). 

This general system applies to all matters of federal policy (development of policies and 
preparation of legislation). As regards specifically the area of Better Regulation (which as a matter, is 
not explicitly mentioned in the appendix to the Federal Ministries Act), the Federal Chancellery – due 
to its competence for all matters of general government policy – is primarily concerned but has to co-
ordinate with all other ministries when developing horizontal Better Regulation policies and more 
specifically with the Ministry of Finance (which is responsible for the administrative burden 
programme for companies) and the ministry for economy, family and youth (which is responsible for 
example for competition matters). For example, the Federal Ministry of Economy, Family and Youth 
holds an important co-ordination function concerning the Austrian preparation of the EU 
Competitiveness Council (this council consists of the parts Internal Market / Industry and Research), 
together with the Federal Ministry of Science and Research (which is responsible for the Council’s 
Research part). 
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Better Regulation and regulatory agencies 

A general policy or framework for the design, functions and powers of agencies at the federal 
level takes the shape of the des-incorporation guidelines of 1992 (Ausgliederungsrichtilininen 1992).26 
There is a legal distinction (i.e. legal quality) between des-incorporated bodies: They are either 
privatised under civil law (usually as close-to-state enterprises or GesmbH) or des-incorporated as a 
regulatory authority. In Austria, there are mainly two different types of des-incorporated 
(ausgegliedert) bodies: 

• Corporations (usually 100% state-owned). 

• Regulatory authorities (Regulierungsbehörden). 

Subordinate bodies (Nachgeordnete Dienststellen) are not seperate legal entities. They form part 
of the respective ministry. As a rule, the Better Regulation policy and programmes set by the federal 
executive apply also to the agencies. Regulatory quality, however, is not an explicit part of any 
mechanism to evaluate the performance of the agencies or for assessing ministerial performance. 
Generally, all agencies operate under the following principles: transparency, minimisation of 
administrative burdens of their clients, annual reporting, consultation with stakeholders, process and 
quality management, and responsible interaction with their parent ministry. Depending on their 
specific role and structure, however, some of the agencies at the federal level also develop their own 
regulatory policy features. 

An example of such initiatives are the “Principles for Writing Guidelines” that the Accreditation 
Council (Akkreditierungsrat) of the Federal Ministry of Science and Research has autonomously 
developed for its own internal procedures. Also the Austrian Research Promotion Agency (FFG), 
which is linked to both the Federal Ministry of Transport, Innovation and Technology and the Ministry 
of Economy, Family and Youth, has developed a relatively autonomous Better Regulation agenda, 
primarily focused on process quality management and assurance. This is shared by FFG’s parent 
agency whose agenda is aimed at better co-ordination of programmes, simplification and a more 
conclusive division of responsibilities between the ministry and the agency. A first set of indicators 
(e.g. time to contract) has been established in order to measure FFG’s performance. 

In autumn 2009, the Austria Wirtschaftsservice Gesellschaft GmbH (AWS) and the FFG have 
carried out a special project on “Better Regulation in the subsidy area” in close co-operation with the 
Ministry of Economy, Family and Youth, with the aim of optimising the funding processes. The scope 
of their activities is nonetheless limited to administrative aspects, since neither the AWS not the FFG 
have regulatory powers. 

Better Regulation and the legislature 

The parliament plays a partial role in regulatory policies. It maintains a website listing initiated 
legislative procedures and ongoing consultations, thereby contributing significantly to communication 
and consultation practices at the federal level. Moreover, the legislature has a formal role in the 
“e-Law” process and its involvement and contribution might be seen implicitly as a contribution to 
legal quality. 

Overall, however, parliament’s role regarding regulatory reform is general and probably 
marginal. Overall political support for Better Regulation is modest. There is no specific role for the 
legislature in Better Regulation apart from the usual parliamentary debate on and parliamentary 
scrutiny of legislative proposals. Discussions on regulatory reforms are often promoted by individual 
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initiatives of MPs. There is no parliamentary committee or other internal body specialising in Better 
Regulation. However, the Court of Audit Committee that discusses the reports of the Court of Audit 
and the Ombudsman Board Committee that reviews the annual report of the Ombudsman are 
concerned with proposals for Better Regulation and do occasionally include them in their specific 
reports to the plenary. 

There are also procedural challenges that hinder a sustained focus of the parliament on specific 
elements of regulatory reform. The majority of legislative proposals and government reports are only 
discussed once in a committee of the National Council, as committees do not convene on a regular 
basis. This allows only for the discussion and scrutiny of selected topics and will mostly be restricted 
to general political statements. The plenary debate and voting on the proposal very often follow within 
one to four weeks. Even if a committee decides to have an expert hearing on a legislative proposal, 
this will usually be followed by voting in the next meeting of the committee – which is usually held 
two or three days later. This time-span does not normally allow changes to the proposal according to 
experts’ suggestions. 

Since the mid-1990s, there have been several proposals by legal scholars, judges of the 
Constitutional Court and Presidents of the National Council to improve the quality of legislative 
proposals and assign specific roles to parliament.27 They have especially focussed on the right of five 
MPs to start a legislative proposal or to move significant amendments of a legislative proposal in the 
second reading. Also, they have called for parliament to devote more time to discussion, especially 
when amendments are tabled. The criticism is that instruments can be used by the opposition to 
frustrate the government, and by the government to avoid public consultation procedures. It may 
moreover occur that legislative proposals are significantly changed without the possibility for further 
scrutiny by the government. Under these conditions, efforts for Better Regulation that precede 
parliamentary debate can be undermined. Such cases are, however, very seldom, as normally 
parliamentary amendments are drafted by the responsible civil servants of the lead federal ministry, 
and only formally introduced by MPs (due to the legal requirements of the constitutionally fixed 
legislative procedure). 

This practice holds several challenges for the parliamentary administration that has to prepare 
voting and consolidate legal texts in the process of e-legislation.28 There have been a number of 
proposals for reform within the parliamentary administration to assist in Better Regulation efforts 
during parliamentary procedures. However, nothing has been realised so far. 

Better Regulation and the judiciary 

Constitutional review refers to a court’s power to enforce the Constitution. In Austria that 
function is carried out by the Constitutional Court.29 The various powers include the decision on 
conflicts of jurisdiction, the decision on certain pecuniary claims (e.g. financial equalisation disputes), 
the control of elections and the decision on the (constitutional and penal) responsibility of high state 
officials (impeachment trial).30 The Constitutional Court is the only court authorised to examine norms 
(laws, regulations), re-enactments of laws and state treaties. The civil and penal courts are not entitled 
to examine the validity of duly published regulations, nor promulgations of the re-notification of an act 
or treaty. Should a court have scruples against the application of a regulation on the ground of it being 
contrary to law, it shall file an application with the Constitutional Court for rescission/annulment of 
this regulation. Should the Supreme Court or a court of second instance competent to give judgment 
have scruples against the application of a law (statute) on the ground of its being unconstitutional, it 
shall file an application with the Constitutional Court for rescission/annulment of this law.31 
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Box 2.4. Core jurisdictions of the Constitutional Court 

• Special administrative jurisdiction (Sonderverwaltungsgerichtsbarkeit), leading to ex post 
review complaints against decrees/decisions made by administrative authorities, only 
possible after all other stages of appeal have been exhausted.32 The complainant has to 
allege either the violation of constitutionally guaranteed rights or the violation of his rights by 
application of an unconstitutional statute, an unlawful regulation or also an 
unconstitutional/unlawful international treaty.33 In the latter case the Court examines whether 
the impugned norm was in fact applied and a basis of the attacked decree/decision. If the 
Court shares the complainant’s doubts about the respective norm or raises other doubts, it 
has to discontinue the proceedings and to start an ex officio review of the norm in question.34 
These complaints are by far the majority of the cases brought to the Court (this used to be for 
a long time 2500 cases per year on average – since 2008 the caseload has been more than 
doubled due to the exclusive and special complaints in asylum matters pursuant to Art. 144a 
B-VG). 

• Review of norms (Normprüfung), i.e. the examination of regulations, re-enactments of laws, 
the laws themselves and state treaties. The Court decides on the conformity of federal or 
state (Land) laws with the Constitution.35 If a norm is found to be unconstitutional, the 
Constitutional Court repeals it.36 The Court may annul an entire statute (entire regulation) or 
parts of it; in this respect the Court is bound to the application staring the review procedure. 
Only in the rare case that a norm was issued by a legislator/administrative authority which 
lacked the power to do so or that a norm was illegally published or that a regulation was not 
at all covered by law the Court annuls the norm as a whole. The annulment of a statute 
becomes effective from the day of its publication in the respective Law Gazette unless the 
Court fixes a term which must not exceed 18 months. 

• Conflict of jurisdiction (Kompetenzkonflikt), necessitating a clarification on whether a certain 
matter is to be dealt with by the Federation or by a state (Land) or if such a conflict arises 
among the Länder. The Court adjudicates jurisdictional conflicts between courts and 
administrative authorities, between regular courts and the Asylum Court or the Administrative 
Court, between the Asylum Court and the Administrative Court and the Constitutional Court 
itself and all other courts In addition the Court decides on disputes regarding the extent of the 
review powers of the Audit Office and the Ombudsman’s office.37 

Source: Response of the Austrian Government to the OECD questionnaire. 

A particular feature of the system is that a bill can be reviewed before enactment if it is unclear 
whether an act of legislation or administration is a matter of the Federation or a Land (Art. 138.2). 
This has for instance happened in the field of environmental protection. The legal axiom being 
published in the official law gazette has the status of constitutional law itself (interpretation of the 
Constitution's provisions distributing the powers). 

The Constitutional Court nonetheless only rarely deals with cases of jurisdictional conflicts 
between the Länder and the federal level. The highest numbers of cases are complaints procedures, 
when the Constitutional Court adjudicates on the decisions of the administrative authority of last 
instance. The highest number of cases (2 000-3 000 per year) concerns these complaints. Complaints 
alleging the application of an illegal norm give often reason to start an ex officio review of the 
challenged norms. Such an ex officio review of a statute or a regulation ends mostly with the norm's 
annulment. 

Originally, the Administrative Court exercised sole legal control over the entire public 
administration. In 1998, the Independent Administrative Tribunals in the States (unabhängige 
Verwaltungssenate in den Ländern, UVS) were established to perform the same function. These 
tribunals are administrative authorities but enjoy a status similar to that of courts. 
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The administrative review is centralised in a single Administrative Court. The Austrian model 
restricts the Administrative Court’s powers of review to specific types of administrative acts, generally 
to the review “rulings” (Bescheide) and in very rare cases “instructions”. Probably the most important 
function of the Administrative Court is to pronounce on complaints that allege illegality of rulings by 
administrative authorities (Bescheidbeschwerde). In such complaints, a person alleges an infringement 
of his substantive rights by an illegal ruling. 

Other important players 

The Court of Audits 

Since 1791, the Court of Audits (Rechnungshof)38 has been the highest independent body for 
public finances control in Austria. Its task is to audit the administration with regard to legality, 
efficiency, effectiveness and proper use of resources. The Court exercises its control function for the 
National Council, the subnational parliaments and the municipal councils. The audits are exercised 
according to the principles of austerity, efficiency, expediency, correctness and legality. It roughly 
exercises 110 audits per year, 10% of these are special reviews on particular topics. The mandate 
encompasses the federal, provincial and local authorities as well as the conduct of all foundations, 
funds and institutions, which are publicly administered.39 The Court is headed by a president elected 
for a 12-year term (not renewable) by the National Council and does not take instructions from any 
other body. 

Besides its audit functions, the Court inter alia examines specific legislative proposals with 
particular regard to avoidable consequential costs, paying attention to the efficiency of implementation 
(this specific role is unusual in Europe). The Court is a regular active stakeholder in consultation and 
ex post evaluation practices (see below). 

In addition, it plays an important role in promoting regulatory and administrative reform in 
Austria. Its contributions to the debate were first published in 2007 and included 206 proposals for 
reform (152 addressed to the Federation, and 54 to the Länder). The main goal was to raise the 
awareness of the necessity for structural reforms in order to ensure a sustainable and efficient 
allocation of public resources, notably in the areas of health, education and social policy. Most 
recently, the Court’s position has been updated and a further 315 recommendations were published in 
its Positionen, Reihe 2009/1.40 

At the Länder level, nine State Courts of Auditors exist. They have been established since 1994. 
While the National Court of Audits can take up issues of both levels of government, the mandate of 
the Länder courts is restricted to each Land, and they are accountable to the respective Landtag. The 
Länder courts sometimes also exercise joint audits. According to the constitution, their assessment 
criteria correspond to those of the National Court of Audit: efficiency, effectiveness and new public 
management aspects. In some cases, the courts have assessed broader impacts of legislative proposals. 
In Upper Austria, for instance, the State Court of Audits assessed the impact of certain agricultural 
sector legislation on farmers. 

Resources and training 

Resources 

Overall estimates of how many officials are directly/ indirectly involved in Better Regulation 
co-ordination and management are not available. Four officials are reported working part-time in the 
core Better Regulation team of the Constitutional Service of the Federal Chancellery. In the Federal 
Ministry of Economy, Family and Youth, one person is part-time responsible for the co-ordination of 
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Better Regulation in the EU context (Competitiveness Council). A further person works in the 
Permanent Representation of Austria in Brussels. In the Federal Ministry of Defence and Sports, 
twelve legal experts deal with legislation issues in two legislation divisions (intra-ministerial and 
extra-ministerial legislation) and are therefore involved in Better Regulation issues. One of these legal 
experts participated directly in the process of reducing administrative costs for enterprises. 

Seven people staff the Unit in the Ministry of Finance are responsible for work on the admin 
burden reduction programme for businesses, the admin burden programme for citizens, the 
government business portal and the preparations for the new impact assessment regime. The Legal 
Department of the Ministry of Economy, Family and Youth is responsible for co-ordination of 
administrative burden reduction within the competences of the Ministry. The department is assisted by 
one person in each general directorate.41 

Training 

Participation in training depends on application and approval by the relevant superior. Officials 
can participate in seminars organised by the Verwaltungsakademie des Bundes.42 This is a part of 
federal administration. Organisationally under the Federal Chancellery, the academy is formerly a 
separate public-law institution. It offers training for civil servants of all levels of government and the 
municipalities. The diffusion of written guidance materials is considered an important channel for 
training. All guidelines and Rundschreiben of the Constitutional Service of the Federal Chancellery 
are available on the Internet. A special library also exists in the Ministry of Economy, Family and 
Youth (Cluster-Bibliothek). 

Part of the training covers Better regulation related topics. Examples of such training are the 
seminars on “Transposing EU-law into national law”, and the “Workshops Better Regulation”. In 
some ministries, special in-house seminars take place on selected topics (such as public procurement 
law in the Federal Ministry of Economy, Family and Youth) – but not on Better Regulation principles 
in general, or RIA. Since 2006, the Federal Ministry of Finance has offered training of policy 
officers/legal officials. The seminars cover the application of the SCM methodology for ex ante 
measurements; the use of IT support tools; and guided trainings on practical examples. The Ministry 
also provides continuous support on methodological questions. Other ministries may not provide 
specific training on development of regulations, but the legal experts involved in legislation can 
participate in the seminars by the Verwaltungsakademie. Such is the case for example, of the Federal 
Ministry of Defence and Sports. 

Apart from the civil service’s basic education, training in EU matters is restricted to the officials 
in the ministries concerned with this topic. A specific “EU curriculum” can be voluntarily followed by 
officials having an interest in that dimension. The review team was reported a general lack of 
resources and time for dealing with EU matters. Training (general and special courses) on EC law are 
provided to the judiciary. Training is provided for the auditors (National auditors and other staff 
members may also join these training sessions). A one-day training course has been provided to 
officials on the application of the climate impact assessment test. The review team was told by some 
interviewees that there is a lack of resources for training. Training is sometimes done on the own 
initiative of employees. 

From August 2007 until June 2009, half-day training sessions on ex ante measurement of 
administrative burden was provided by the Ministry of Finance to more than 200 public officials. 
Written support on the “Reducing Administrative Burdens for Business” programme is provided in 
SCM guidelines, a SCM handbook, and guidelines by the Federal Chancellery on the formal 
integration in the drafting process and on the programme’s website.43 Since September 2009, an 
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improved IT tool (administrative burden calculator) can be used to simplify the calculation of 
administrative cost, provide edit masks and automatically generate text blocks for the legal materials. 

Notes

 

 

1. See: Bundesministeriengesetz, Part 2A 5b. 

2. State secretaries can be appointed for political support and for representation in 
parliament or at European level. 

3.  See: Art. 20 (1) first sentence of the Federal Constitution: "Under the direction 
of the highest authorities of the Federation and the Länder elected functionaries, 
appointed professional functionaries or contractually appointed functionaries 
conduct the administration in accordance with the provisions of the laws." 

4. For further information, see: www.parlament.gv.at/EN/AP/Inhalt_ 
Portal.shtml (last accessed 6 April 2010). 

5. The Federal President may empower the federal government or the competent 
members of the federal government to conclude particular categories of 
international treaties which are neither political nor amend or supplement the 
legislation. 

6. The Federal President is bound to act on a proposal by the Federal Government 
for the appointment of the President, the Vice-President and six other members. 
The appointment of the other six Supreme Court judges is based on proposals 
from the National Council or the Federal Council (three members each). 

7. For decisions by the full court to be valid, the presence of the President and at 
least eight voting members is required. In certain cases, the quorum may consist 
only of the President and four voting. 

8. Cfr. www.vfgh.gv.at/cms/vfgh-site/vfgh/organisation.html (last accessed 
9 December 2009). 

9.  Each of panel comprises five judges. In administrative penal cases, for decisions 
about procedural requirements and in simple cases, the panel may be composed 
of three members. If a decision involves a departure from case law to date, or if 
the legal issue to be settled is not answered in a consistent way in the existing 
case law of the Administrative Court, the five member panel is reinforced by 
another four members (“reinforced panel”). 

10.  The spin-off process began in 1969 with the disincorporation of the government 
owned Postal Savings Bank and currently includes around 100 companies and 
institutions following the disincorporation of the postal service, museums and 
theatres, employments offices, banking supervisory authorities, all universities 
and many other government establishments. 

11. See: Art. 20 of the Federal Constitutional Law. 

http://www.vfgh.gv.at/cms/vfgh-site/vfgh/organisation.html
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12. See: www.bundeskanzleramt.at/DocView.axd?CobId=1659 (last accessed 
10 December 2009). 

13. See: www.konvent.gv.at/K/EN/Welcome_Portal.shtml (last accessed 
13 December 2009). 

14.  See: FLG I 2/2008. 

15. See: www.bka.gv.at/site/3356/default.aspx (last accessed 24 November 2009). 

16. According to Art. 98 of the Austria Constitutional Law, all diet enactments shall 
immediately after they have been passed by a diet be notified by the Governor to 
the Federal Chancellery prior to their publication. 

17. In particular, family law, inheritance law, contract law, company law, copyright, 
different aspects of procedural law, penal law, penal system and parts of media 
law. 

18. See: www.digitales.oesterreich.gv.at/site/6497/Default.aspx (last accessed 
9 December 2009). 

19. The former served as a catalyst for co-operation between all the ministries, the 
latter was charged with the interface with the Länder and the municipalities. 

20. See: www.brz.gv.at/Portal.Node/public (last accessed 9 December 2009). 

21. See: www.egiz.gv.at (last accessed 9 December 2009). 
 

22. See: www.a-sit.at/ (last accessed 9 December 2009). 

23. See: e-Practice, e-Government Factsheets. Austria, Edition 12.0 July 2009, p.18. 

24. See: http://reference.e-Government.gv.at/ (last accessed 9 December 2009). 

25.  See: www.ris.bka.gv.at/Dokument.wxe?Abfrage=Erv&Dokumentnumme 
r=ERV_1986_76 for the English version. 

26. See: www.bundeskanzleramt.at/DocView.axd?CobId=1659 (last accessed 
6 April 2010). 

27. Cfr. Karl Korinek (1999), “Die Qualität der Gesetze – staatsrechtliche und 
legistische Verantwortlichkeiten im Gesetzgebungsprozess” in Michael 
Holoubek/Georg Lienbacher (eds.), Rechtspolitik der Zukunft – Zukunft der 
Rechtspolitik, Springer, Wien-New York, p. 21; Michael Spindelegger, the Vice-
President of the National Council 2006-08 presented several proposals in 
February 2008, see Der Standard, 2 February 2008, p. 8. Heinz Fischer, long-
time President of the National Council and Federal President since 2004 has 
initiated several discussions on this topic during his presidency of the National 
Council and only recently called for the earlier involvement of the Constitutional 
Court in the legislative process, see his opening speech of the 50th 
Österreichischer Juristentag, 6 May 2009, www.hofburg.at. 

28. The parliamentary administration is perceived as being rather small, with 
roughly one officer per MP. The Parliamentary Head Office 
(Parlamentsdirektion) is responsible for supporting the national legislative 
organs and the Austrian parliamentarians of the European Parliament. The 
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Office acts under the leadership of the president of the National Council, and 
consists of about 380 staff. Their main tasks are the assistance and 
documentation of the committee and plenary sessions, the provision of technical 
infrastructure and organisation and scientific research support. See: 
www.parlament.gv.at/SK/PD/Inhaltsverzeichnis_Portal.shtml (last accessed 
9 December 2009). 

29. See: www.vfgh.gv.at. An overview of the powers of the Court can be found at: 
www.vfgh.gv.at/cms/vfgh-site/english/jurisdiction1.html (last accessed 
23 November 2009). 

30. Procedural regulations can be found in particular in the second part of the 
Constitutional Court Law (§§ 36a – 93 VfGG). 

31. See: Art. 89 Para. 2 of the Federal Constitutional Law. 

32. See: Art. 144 B-VG. 

33. See: Art. 144 B-VG; since 2008: Art. 144a: complaints against decisions of the 
Asylum Court may be brought to the CC only. 

34. Pursuant to Art. 139 or Art. 140 B-VG. 

35. See: Art. 139-140a B-VG. 

36. According to the jurisprudence of the Austrian Constitutional Court, the latter 
can also annul Austrian legal provisions as unconstitutional if such provisions 
are merely comprehensible for individuals who have a preference for solving 
riddles (see VfSlg. 12.420/1990, Denksport-Erkenntnis). 

37. See: Art. 138, 126a and 148f B-VG. 

38. See: www.rechnungshof.gv.at (last accessed 23 November 2009). 

39. Furthermore, the Court audits the conduct of enterprises run by these three levels 
of government alone or together with other legal entities subject to auditing, and 
in which, alone or together with the aforementioned legal entities, they hold at 
least 50% of the equity capital. It also audits the National Broadcasting 
Company (ORF) and the social insurance funds (Sozialversicherungsfonds). 

40. See: www.rechnungshof.gv.at/berichte/positionen/positionen/detail/vorschlaege-
des-rechnungshofes-zur-verwaltungsreform-und-zum-buerokratieabbau.html 
(last accessed 25 November 2009). 

 

41. The figures mentioned above stem from the official questionnaire responses 
from the Austrian government. 

42. See: www.bka.gv.at/site/3493/default.aspx (last accessed 23 November 2009). 

43. See: www.verwaltungskostensenken.at/English/_start.htm. 
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