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CONTRIBUTION FR
ROM THE US DEPARTMENT OF JUSTICE

CRITERIA FOR SETTIING FINES FOR CRIMINAL CARTEL CASES
1.
This paper addresses fines in feederal criminal antitrust cases. In the United Statess, federal district
courts impose fines in federal criminal antitrust cases based upon the recommendation of the Antitrust
Division of the U.S. Department of Justice (“Division”), the defendant and the district court’s Probation
1
um fines and the United States Sentencing Guideliines provide an
Office. Federal statutes set the maximu
advisory fine range. The court determinees the amount of the fine imposed.
1.

Statutory Provisions
2

man Antitrust Act, 15 U.S.C. § 1, companies can be fined a
2.
Under section 1 of the Sherm
maximum of $100 million, and individuaals may be fined a maximum of $1 million and maay be imprisoned
a maximum of ten years. An alternattive fine statute, 18 U.S.C. § 3571, provides thaat corporate and
individual defendants can be fined the grreatest of: (1) the amount in the law setting forth thhe offense (in the
case of antitrust offenses $100 million for
f companies and $1 million for individuals); (2)) twice the gross
gain from the offense; or (3) twice the gross
g
loss to victims of the offense. In many of its most significant
prosecutions, the Division seeks and obttains fines greater than the Sherman Antitrust Act m
maximum based
on the alternative fine statute. For exaample, in the international vitamins cartel, the D
Division in 1999
obtained a record corporate fine of $500
0 million. The $500 million fine was at the time the highest fine
ever imposed in any U.S. Department off Justice case, not just in any Antitrust Division case. In September

1

Available at http://www.ussc.gov//Guidelines/2012_Guidelines/index.cfm.

2

Examples of hard-core violation
ns of 15 U.S.C. § 1 that the Division prosecutes ccriminally include
agreements to fix prices, rig bids, restrict capacity, and allocate markets, customers, or saales or production
c
have the power to enforce their orders in civil annd criminal cases,
volumes. Note that U.S. federal courts
including through the imposition of
o fines.

2
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2012, a judge imposed after trial a $500 million fine on AU Optronics Corporation for its role in the liquid
crystal display cartel.3
2.

Role of Incarceration

3.
With respect to the prosecution of individuals, the Division seeks fines but focuses especially on
individual accountability via imprisonment. Corporations commit cartel offenses through their employees,
and individual offenders must be held accountable in ways that are not reimbursable directly or indirectly
by their employers. Jail is the most effective deterrent and punishment for individuals. It is a cost that a
defendant’s employer cannot reimburse.
3.

U.S. Sentencing Guidelines Provisions

4.
The U.S. Sentencing Guidelines (“Guidelines”) play a significant role in sentencing calculations.
The Guidelines apply to almost all federal criminal offenses, not just antitrust offenses.
5.
From 1987 until January 2005, the Guidelines established mandatory fine and jail ranges within
which judges had to impose sentences, subject to statutory minimum and maximum penalties. The
Guidelines factors that determined the ranges were found by the sentencing judge post-trial or after a guilty
plea had been entered. Prior to the enactment of the Guidelines in 1987, sentences in federal cases were
left largely to the discretion of the sentencing judge, subject to statutory minimum and maximum
sentences. For both individual and corporate antitrust defendants, the Guidelines standardized sentencing,
based largely on the defendant’s volume of affected commerce, its role in the offense, any obstruction of
justice committed by the defendant, cooperation by the defendant in the Division’s investigations and
prosecutions, and the defendant’s acceptance of responsibility. For corporate antitrust defendants, the size
of the organization, the involvement of high-level personnel in the offense, and any prior criminal history
also play a role in the calculation of the defendant’s Guidelines range.
6.
In January 2005, the U.S. Supreme Court issued a decision holding that the Guidelines were to be
applied in an advisory rather than a mandatory manner. The Supreme Court held that the Sixth
Amendment right to a jury trial contained in the U.S. Constitution “is violated by the imposition of an
enhanced sentence under the United States Sentencing Guidelines based on the sentencing judge’s
determination of a fact . . . that was not found by the jury or admitted by the defendant.” United States v.
Booker, 543 U.S. 220, 245 (2005). The Court held that the remedy for that violation was not a requirement
that juries determine Guidelines factors, but that the Sentencing Guidelines should be applied in an
advisory rather than a mandatory manner. Thus, courts are now required to consider Guidelines ranges,
along with other general sentencing factors contained in 18 U.S.C. § 3553(a), in determining and imposing
4
sentence.

3

In addition to the criminal fines described above, the HSR Act of 1976, 15 U.S.C. § 18a, imposes
notification and waiting period requirements on individuals and companies over a certain size before they
consummate acquisitions resulting in holding stock or assets above a certain value. Federal courts can
assess civil penalties for pre-merger notification violations under the HSR Act in lawsuits brought by the
Division; the maximum civil penalty is $16,000 a day.

4

See Eric H. Holder, Jr., Att’y Gen., U.S. Dep’t of Justice, Department Policy on Charging and Sentencing
(May 19, 2010), at http://www.justice.gov/oip/holder-memo-charging-sentencing.pdf (“In the typical case,
the appropriate balance among [sentencing] purposes will continue to be reflected by the applicable
guidelines range, and prosecutors should generally continue to advocate for a sentence within that range.”);
see also Scott D. Hammond, Deputy Assistant Attorney General, Antitrust Division, U.S. Department of
Justice, Antitrust Sentencing in the Post-Booker Era: Risks Remain High For Non-Cooperating
Defendants, Speech before the American Bar Association Section of Antitrust Law Spring Meeting (March
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3.1

Guidelines provisions for individual defendants

7.
Section 2R1.1 of the Guidelines (attached as an annex) applies to bid-rigging, price-fixing or
market-allocation agreements. The 2R Guideline provides an individual will be fined one to five percent
of his employer’s volume of commerce, but not less than $20,000. The 2R Guideline also provides a
methodology for calculation of an offense level, which is used to calculate an imprisonment range for
individuals. The offense level is based largely on the volume of commerce. In addition, there are other
Guidelines sections that affect the imprisonment sentencing range for an individual, such as section 3B1.1
(increase for aggravating role in the offense); 3B1.2 (decrease for mitigating role in the offense); 3C1.1
(increase for obstruction of justice); chapter 3, part D—sections 3D1.1 through 3D1.5—(adjustments for
multiple counts); 3E1.1 (decrease for acceptance of responsibility); 5K1.1 (decrease for substantial
assistance to authorities); and 5C1.1 (explains when imprisonment is required as opposed to community
service or probation).
3.2

Guidelines provisions for corporate defendants

8.
The Guidelines provisions for the determination of corporate fines are set forth in Guideline 2R
and Chapter 8. The process begins with determining the base fine, which in antitrust cases is 20 percent of
the defendant’s volume of commerce (see Guidelines 2R1.1(d)(1) and 8C2.4(a)-(b)). Then, under Chapter
8, the corporate fine is determined by 1) calculating a culpability score for the corporation based on the
number of employees, involvement of high-level officials, prior history of violations, any obstruction of
justice, cooperation and acceptance of responsibility, etc. (see Guideline 8C2.5); 2) using the culpability score
to determine minimum and maximum multipliers (see Guideline 8C2.6); and 3) multiplying the minimum
and maximum multipliers by the base fine to determine the fine sentencing range (see Guideline 8C2.7).
9.
Note that in lieu of determining loss caused by the cartel conduct, the Guidelines instead use a
figure of 20% of the volume of affected commerce as the base figure for computing fines. The volume of
commerce includes affected sales during the duration of the conspiratorial conduct. In addition, because
“the volume of commerce is liable to be an understated measure of seriousness in some bid-rigging cases,”
the Guidelines specify an upward adjustment to the fine level for those cases.
3.3

Interaction of Guidelines ranges and statutory maximums

10.
The Guidelines sentencing ranges interact with the statutory or alternative maximum sentences in
the sense that the ranges are limited or capped by the statutory maximum sentences. For example, if a
Guidelines range for an individual antitrust defendant is $500,000 to $2.5 million, that range is limited by
the Sherman Act individual statutory maximum of $1 million and the Guidelines range would become
$500,000 to $1 million. If, however, twice the gain or loss from the offense was in excess of $1 million, for
example if twice the gain or loss was $2 million, then the Guidelines range would be $500,000 to $2 million.

30, 2005), http://www.justice.gov/atr/public/speeches/208354.pdf. 18 U.S.C. § 3553(a) sentencing factors
include: the nature and circumstances of the offense and the history and characteristics of the defendant;
the need for the sentence imposed— (A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense; (B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and (D) to provide the defendant with
needed educational or vocational training . . . or other correctional treatment in the most effective manner;
(3) the need to avoid unwarranted sentence disparities among defendants with similar records who have
been found guilty of similar conduct; and (4) the need to provide restitution to any victims of the offense.

4
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4.

Role of Leniency and Settlements

11.
The Division’s Corporate Leniency Program5 offers the promise of full immunity -- no criminal
conviction, no criminal fine, and no jail time for a cooperating company and its employees -- only to the
first company to report a criminal antitrust violation and to meet the other conditions of the Program. A
company and its culpable executives that lose the race for full immunity under the Division’s Leniency
Program may face substantial penalties, including corporations paying stiff fines and culpable executives
going to jail for up to ten years as well as paying a fine. However, in the U.S., corporate and individual
cartel participants that lose the race for leniency may still obtain lesser sentencing recommendations by
pleading guilty to criminal charges, entering into plea agreements with the Division, and cooperating with
the Division’s investigation.
5.

Ability to Pay Issues

12.
The Guidelines for corporate fines contain provisions that take into account a defendant’s
financial condition. Under the Guidelines, if the imposition of a Guidelines fine would substantially
jeopardize the viability of a company, then it must be reduced. When the Division determines an
appropriate fine for a company, it typically looks at what a company can pay immediately. If it cannot pay
the appropriate fine immediately, then it considers an installment schedule with interest. If it determines
that the company cannot pay the determined fine over time, then it considers whether the company could
make the installment payments without interest. If the company is still not capable of paying the fine over
the installment period, even without interest, then the Division may recommend a reduced fine to the court.
A company claiming an inability to pay must open its financial books to the Division, which has its own
financial experts review the company’s financial records.

5

See http://www.justice.gov/atr/public/criminal/leniency.html.
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ANNEX. SECTION 2R1.1 OF THE UNITED STATES SENTENCING GUIDELINES
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