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ANNUAL REPORT ON COMPETITION POLICY
- 2015 ESTONIAN COMPETITION AUTHORITY
1.

Organisation

1.
The Estonian Competition Authority exercises supervision in the fields of competition,
electricity, natural gas, district heating, postal services, public water supply and sewerage and railways. In
addition, the Authority settles disputes regarding airport fees.
2.
The Amendment to the Government of the Republic Act entered into force on 01.09.2015,
modifying the provisions concerning the planning of the competition supervision at the national level.
According to the amendment, the planning of the competition supervision and the Competition Authority
were brought from the area of government of the Ministry of Economic Affairs and Communications to the
area of government of the Ministry of Justice in order to increase the independence of the Authority´s
performance of its tasks. With the regard to the amendment the Statutes of the Authority has also changed.
The former Energy and Water Regulatory Division is now the Regulatory Division. Changing the name
was required in order for it to meet the actual extent and nature of the work of the Division.
3.
Since the 1st of September 2015, the two field-based divisions of the Authority are the
Competition Division and the Regulatory Division. In addition to the Divisions, there is also the External
and Public Relations Department, which is responsible for ensuring effective support services for the
Authority. The Director General is at the head of the Authority. The Heads of Divisions are also acting as
Deputy Directors General.
4.
The main functions of the Competition Division are exercising competition related supervision;
control of concentration in all economic sectors; analysing competitive situation; counselling undertakings
and raising competition related awareness.
5.
The Regulatory Division implements price regulation and market supervision in the markets of
electricity, natural gas, district heating, water and postal services.
6.
The main functions of the External and Public Relations Department are coordination of public
and international relations of the Authority; organisation of state assets and means in the possession of the
Authority; personnel work and training coordination; document management and administration of
archive.
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Figure 1. Structure of the Authority

7.

The Competition Authority employed 49 persons as of the end of the year 2015.

8.
Most staff members have higher education in economics (business administration; business
management; finance etc.) or in law. The third group of officials consisted of those with higher education
in other disciplines such as thermal engineering, public administration or other.
2.

Cooperation on International and National Level

9.
The Competition Authority routinely participates in the work of competition, energy, water and
postal communication related working groups, networks and organisations. The officials of the
Competition Division attend meetings and discussions of the ECN (European Competition Network), the
ECA (European Competition Authorities), the OECD Competition Committee and the ICN (International
Competition Network). The officials of the Regulatory Division participate in the meetings of the CEER
(Council of European Energy Regulators), the ERRA (Energy Regulators Regional Association) and the
ACER (Agency for the Cooperation of Energy Regulators). The Authority is also a member of the OECD
Network of Economic Regulators. In the water sector, the Authority is mostly involved in the work of
European Water Regulator (WAREG). Regarding international cooperation in the field of railways, the
Estonian Competition Authority is a member of two associations - Independent Regulators' Group-Rail
(IRG-Rail) and European Network of Rail Regulatory Bodies (ENRRB). In addition, the Authority
participates in the work of European Regulators Group for Postal Services (ERGP), European Committee
of Postal Regulation (CERP) and Universal Postal Union (UPU).
10.
The Authority celebrated the World Competition Day hosting a conference Konkurentsipäev
2015“, bringing together experts from various sectors of the economy and specialists active in competition
matters. The main themes of the conference were banking, compliance, tourism sector, corruption in public
and private sector, IT, higher education, television, medicines and health care.

4

DAF/COMP/AR(2016)15
3.

2015 in competition supervision

11.
The Supervisory Department of the Competition Division conducts proceedings, which are
addressed to agreements that could restrict competition and proceedings related to the activities of
undertakings in market dominant position. Because of the specific nature of the Estonian legal regime,
proceedings involving these cases are reviewed in a number of rather different ways, depending on
circumstances and types of violation, from less complicated administrative proceedings to extensive
criminal matters. Implementation of competition law is rather creative by its nature – the evaluation
depends on concrete circumstances, while there are very few of so-called standard situations, and therefore
it is considered as one of the most complicated branches of law. This is a reason why proceedings that may
seem simple at the first glance could turn out to be unexpectedly extensive.
12.
It is a pleasure to admit that undertakings are increasingly more often accepting the instrument of
assumption of obligations, which was added to the Competition Act in 2013. Instead of having the
Competition Authority establish a violation of law and issuing the undertaking a percept for it, the
undertakings themselves assume in the course of proceeding a binding obligation to solve competitionrelated problems. Thereby the Authority and the undertaking can hold much more flexible negotiations
about how to improve the competitive situation. Furthermore, such practice rules out the risk of delays in
improving the situation due to lengthy litigation proceedings. It also serves to prove the ever-increasing
readiness of undertakings to remedy any potential breaches of competition law themselves. To illustrate the
matter, this annual report presents the obligation assumed by Elektrilevi OÜ to introduce single joint
invoice.
13.
In 2015, one of the most extensive, but also the most interesting proceedings in terms of
competition law, was the dispute between Viru Keemia Grupp AS (hereinafter VKG) and Eesti Energia AS
concerning the access to oil shale resources. This is a rather important problem for VKG, because the
distribution of oil shale resources between different undertakings, once established by the State, has
become too inflexible in the current situation. Therefore, one of the market participants has started to
experience actual deficit of oil shale. This gave rise to a complicated problem concerning competition law,
i.e. whether or not, and on what terms should the largest holder of oil shale resources share this resource
with other undertakings. Assessment of this case became particularly complicated due to the rapidly
changing economic situation in the energy sector.
14.
In respect of criminal cases one of the major events of the year was certainly the judicial
proceeding related to the so-called vodka cartel. It could be said that in a number of aspects this was the
largest competition-related criminal case of all times in Estonia. While the court of the first instance
convicted most of the participants and imposed pecuniary punishments, the amount of which was among
the largest ever imposed in Estonia, the circuit court annulled the judgement of conviction because of
procedural errors made by the court of the first instance. At the time of publication of this annual report,
the case is pending before the Supreme Court.
15.
In addition to control of activities of undertakings, one of the Authority´s tasks is analysing
restrictions of competition contained in legislation. Freedom of enterprise is a right guaranteed by the
Constitution of the Republic of Estonia and it may be restricted only with good reason. The example of
pharmacy market, presented in this report is a regrettable illustration of imposing restrictions in the market
without any credible analysis of the reasons why such restrictions are even necessary or reasonable. If
restrictions cannot be substantiated, they should not be set forth in the legislation.
16.
However, a large portion of the supervisory activities does not concern proceedings involving
well-known and large companies, featuring cases of much smaller scale. At the same time, these cases are
important as well, because participants in smaller markets also need protection against distortion of
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competition. This is illustrated by the proceedings involving the Estonian Horse Breeders` Society, where
the latter attempted to restrict access of new competitors to the market, after the stud-book keeping market
opened up. Another example of smaller matters is the case involving the pricing practices of AS Eesti
Keskkonnateenused regarding so-called gate opening service. This case confirmed the opinion of the
Authority that waste carriers should not charge unreasonably high price for various additional services (e.g.
opening of gates, moving containers to vehicles, etc.)
4.

Approval of obligation proposed by Elektrilevi OÜ

17.
On 11 June 2014 220 Energia OÜ, Eesti Gaas AS, Alexela Energia AS, Elektrum Eesti OÜ and
Starman AS filed a complaint to the Competition Authority. In the complaint, these sellers of electricity
expressed their point of view that Elektrilevi OÜ (hereinafter Elektrilevi) has abused its dominant position,
providing only the parent company of the group – Eesti Energia Aktsiaselts - the possibility of issuing
single joint invoices for both electricity and network service to residential and small consumers. In the
opinion of the sellers of electricity, Eesti Energia Aktsiaselts exercised this right to get competitive
advantage in the retail market to sell energy to residential consumers, thereby damaging the interests of
both their competitors as well as residential and small consumers.
18.
Based on the information gathered, on 20 February 2015 the Authority served Elektrilevi a
preliminary assessment. The Authority was on the opinion that the service area of the distribution network
of Elektrilevi covers the most of the geographical territory of Estonia, forming the largest share of all
electrical installations and the customers to whom electricity could be provided. All consumers can select
their electricity provider, but it is not possible to switch network operator who delivers electricity to the
consumers. Therefore, without having access to the network of Elektrilevi, competitors of Eesti Energia
Aktsiaselts would have no possibilities to sell electricity to consumers in the same network area. The
Authority found that Elektrilevi meets the criteria of an undertaking in control of essential facilities. In
accordance with the Competition Act, an undertaking in control of essential facilities is also an undertaking
in market dominant position and thus the respective provisions of the Competition Act are applicable to the
network operator. Because the Electricity Market Act does not regulate the matter of providing the option
of issuing single joint invoices for electricity and network service, the network operator is free to decide on
the possibilities, conditions and procedure of issuing single joint invoices, taking into consideration the
restrictions on activities set forth in the Competition Act. In the preliminary assessment, the Authority took
the position that since Elektrilevi offers the possibility of issuing single joint invoices to its parent
company – Eesti Energia Aktsiaselts – they should apply the same treatment on an equal basis to other
sellers of electricity as well. The network operator in the dominant position is obliged to offer services to
all its trading partners, including companies belonging to the same group, on equal conditions and any
special treatment of trading partners has to be objectively justified. In doing so, such unequal treatment by
the network operator should not put their trading partners into competitive disadvantage. Competition in
selling of electricity would be more effective in a situation where other sellers of electricity also had the
possibility of offering their customer such service of convenience, i.e. the single joint invoice service.
Therefore, the Authority is on the opinion that the actions of Elektrilevi have not so far provided other
undertakings the possibility to compete on equal basis with Eesti Energia Aktsiaselts in the goods market
of sale of electricity. The Competition Authority found that Elektrilevi should establish non-discriminatory
standard conditions vis-à-vis invoice services, and to develop an IT solution required for submitting single
joint invoices.
19.
From March until October of 2015, representatives of the Competition Authority and Elektrilevi
(as well as the Ministry of Economic Affairs and Communications and Elering AS) met for a number of
times in order to discuss different aspects related to the arrangements for issuing single joint invoices.
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20.
On 13 November 2015 Elektrilevi submitted under the Competition Act an application for the
assumption of an obligation, on 22.12.2015 the company amended their application, assuming another
obligation to develop a possibility for submitting single joint invoices for electricity and network service.
In accordance with the description of the obligation, sellers of electricity may select a consumer segment
(residential consumers, business consumers) to whom they wish to offer the single joint invoice option. In
order to submit a single joint invoice, the seller of electricity has to conclude a standard term contract with
Elektrilevi. Elektrilevi presents the invoice data to the sellers via the data exchange platform (DEP)
application of AS Elering. In accordance with the proposed obligation, as of 01.01.2017 Elektrilevi will
start sending in the test version the invoice information referred to in the third and the fourth sub indent of
§ 65 (1) of the Electricity Market Act via the information exchange platform to all sellers of electricity,
who wish to submit their customers single joint invoices. After the obligation has been fulfilled, the seller
of electricity under a single joint invoice should receive all network charges. The party submitting the
invoice (seller of electricity) will bear the credit risk, and in order to mitigate such credit and payment risks
the parties will apply a bank guarantee (including a guarantee provided by the parent company), or pay a
security deposit to Elektrilevi’s bank account. Such security measures will be applied in case the credit
rating of the seller of electricity or their parent undertaking is lower than Baa3/BBB-. According to the
proposed obligation, Elektrilevi would not pay sellers any fees for submitting invoices for the network
service, and would not compensate sellers of electricity any other incidental costs or losses suffered.
Elektrilevi would pass over to the sellers of electricity any network service charge related claims against
consumers, which arise from network agreements. During the period from 01.01–01.03.2017 the company,
together with the other market participants, will test the functioning of the application, will cure any
possible discrepancies and the new single joint invoice template will be available at the expected reliability
level as of 01.03.2017.
21.
The Competition Authority evaluated the obligation proposed by Elektrilevi and asked electricity
sellers to provide their opinion about the same. The Authority assumed the position that the obligation
proposed by Elektrilevi would efficiently remedy the problems with competition, which were identified by
the Competition Authority in their preliminary assessment. The Authority found that by developing of
standard conditions for contracts, intended to be concluded with sellers of electricity who wish to submit
their consumers single joint invoices, Elektrilevi has designed a solution that would offer a possibility to
harmonise the competition conditions and abolish the potential advantages of Eesti Energia AS in
conducting their business, vis-à-vis other sellers of electricity. The Competition Authority approved the
obligation proposed by Elektrilevi and made it binding.
5.
The reasonableness of the price charged for oil shale concentrate sold by Eesti Energia
Kaevandused
22.
Viru Keemia Grupp AS (hereinafter VKG) requested the Competition Authority to control the
compliance of the activities of Eesti Energia Kaevandused AS (hereinafter EEK) with the competition law.
In the opinion of VKG, EEK had been abusing their position, by applying different conditions to intragroup and extra-group customers in similar contracts concluded with such customers. Thereby EEK has
placed VKG at an extreme competitive disadvantage and has distorted competition. In the opinion of VKG,
in order to resolve the situation EEK should be obliged to apply equal prices to different customers.
23.
On 19 October 2015, the Authority ended the supervision proceeding that was initiated on 28
March 2014 based on VKG´s application because of the absence of indications of any violation of the
Competition Act in the actions of EEK and Eesti Energia Aktsiaselts.
24.
There are four undertakings in Estonia who are engaged in extraction of oil shale: EEK, which is
a subsidiary of Eesti Energia AS; VKG Kaevandused OÜ, a subsidiary of VKG; Kiviõli Keemiatööstuse
OÜ; and AS Kunda Nordic Tsement. Companies that extract oil shale mostly use it for their own needs.
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Undertakings use different technology and therefore need oil shale of different calorific value and fraction
size. Based on this, oil shale is divided into energy oil shale and concentrate. VKG uses both concentrate
and energy oil shale in the oil production. The group of Eesti Energia Aktsiaselts only use energy oil shale.
25.
In Estonia, the law limits oil shale extraction volumes. According to the Earth´s Crust Act, the
annual oil shale extraction rate is 20 million tons. The share of EEK of this volume is nearly 75%.
26.
The Competition Authority established that the product which is circulated in the goods market,
is oil shale, i.e. both its concentrate as well as energy oil shale. The geographical goods market is the shale
extraction areas in North-East Estonia. The Eesti Energia group has a dominant position in the market of
oil shale extraction and supply. At the same time, because of the amendments to the Earth´s Crust Act
effective as of 17 July 2015, which will enable undertakings increase the volumes of extraction to limited
extent and because of the permits related litigations, the competitive situation in oil shale extraction could
change considerably in the future.
27.
Two aspects were carefully evaluated in conjunction. First, the Authority reviewed the allegation
that EEK has abused their position, applying in equivalent agreements different terms and conditions to their
intra-group customers, as opposed to customers who are not members of the group. Secondly, it was important
to decide whether EEK was selling VKG oil shale for a price that was economically sound and fair in terms of
the competition law. The Competition Act prohibits undertakings in dominant position to establish or apply,
directly or indirectly, unfair purchasing or selling prices.
28.
The Competition Authority established that the price difference between the oil shale sold to VKG
and the oil shale sold inside the group was significantly bigger than the difference in production costs. EEK
justified the lower intra-group cost with the fact that it is more profitable to generate electricity and produce
shale oil by oneself and when oil shale is sold to VKG, the Eesti Energia group would lose that income. The
Authority conducted a comprehensive analysis and concluded that EEK´s explanation is economically sound
and that it has to be taken into account when the Act is applied. The Authority lacks doubt that VKG itself
would not agree to sell oil shale to a customer outside the group if the latter offered price a little higher than the
intra-group price, but would result in stoppage of equipment and increased costs. Therefore, the price for oil
shale concentrate established for VKG Oil AS was fair in terms of competition law.
29.
As in the given case, the price charged for oil shale concentrate sold to the VKG group has been fair,
the only problem that could be raised is whether, in the case of application of equal terms and conditions, it
should be necessary to increase the price charged by Eesti Energia Aktsiaselts within the group. In order to
apply respective provision of the Competition Act, it is necessary to prove that establishing different price has
placed VKG in a less favourable competitive situation. VKG´s arguments how alleged excessively low price
could give an advantage to Eesti Energia Õlitööstuse AS were rather theoretical in nature, and there were no
concrete examples in what way has it placed the undertakings of VKG group in a clearly less favourable
competitive situation.
30.
There nevertheless is a possibility that because of the situation in the electricity market, Eesti Energia
group is no longer commercially capable of consuming the entire volume of the oil shale extracted by EEK. In
this case, the argument of so-called variable profit of the last production unit, which was the basis for setting
the oil shale price for VKG would not be valid, because selling oil shale to VKG would not cause the stoppage
of equipment of Eesti Energia group. In such a situation an undertaking striving to maximise profits would be
motivated to sell oil shale to another operator, should the price proposed by that operator match or be higher
than EEK´s long-term variable costs of oil shale production. Eesti Energia AS should avoid situations where
the group of Eesti Energia has a surplus of oil shale, and other undertakings are prepared to purchase oil shale
for an appropriate price, but sales are not carried out due to the actions of Eesti Energia AS.
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6.

Proposal concerning the restrictions set out in the Medicinal Products Act

31.
The Competition Authority presented the Minister of Social Affairs, the Minister of Justice and
the Minister of Economic Affairs and Infrastructure a proposal to review the Medicinal Products Act vis-àvis the restrictions set out in § 41 (2)–(6) and § 42 (5) of the Medicinal Products Act, and to cancel any
unnecessary restrictions. In the opinion of the Authority, the restrictions jeopardise free competition
considerably. Furthermore, there is no evidence and no substantive analysis about whether these
restrictions are benefitting the public.
32.
After the Supreme Court had found the restrictions on freedom of establishment of pharmacies to
be unconstitutional, a combination of two new sets of restrictions were added to the Medicinal Products
Act. According to these restrictions, only pharmacists may hold the majority shareholding of pharmacies,
and undertakings related to wholesalers of pharmaceuticals are not permitted to establish pharmacies any
more. Competition Authority found that because of the combined effect of the two new restrictions, free
competition is impeded in the same way as it was before under the unconstitutional restrictions.
33.
According to the amendment a pharmacy may be owned by a pharmacist who is either a selfemployed person, or a private legal person (pharmacist must own 50% of the shares and control).
34.
The restriction was justified by the need to ensure independence of pharmacy operators, which
increases the quality of pharmacy services, medical justification of the selection of pharmaceuticals, and
improved usage of medicinal products. According to the explanatory letter, the restriction on ownership
would also have an impact in regions with a high level of demand (mostly cities), preventing excessive
build-up of the number of pharmacies. This would reduce the professional headhunting pressure, which in
turn should help to avoid lack of labour in areas of low demand and the resulting worsening of accessibility
of medicinal products. The measure would also help to reduce over-investment into the pharmacy sector in
cities, merely to win a larger market share, because it is assumed that a manager of a pharmacy, who is also
an owner, would not be interested in operating an unprofitable pharmacy, as opposed to large business
operators, who are motivated to act in such manner in order to gain market share.
35.
The Authority found that such regulatory provisions would significantly restrict free competition,
and that the actual need for them has not been sufficiently analysed and explained. No references have
been made to any analysis that would demonstrate substandard quality of the service provided by
pharmacies, which are not owned by pharmacists. Yet demonstration of such omissions in quality should
be the first step towards starting to consider making any legislative changes. In other words, if the quality
of the pharmacies that are not owned by pharmacists is appropriate, such restriction of ownership makes
absolutely no sense in terms of health policy. Even if it turned out that the quality of the service rendered
by some of the pharmacies is poor, such problem should be first addressed by applying more direct
measures, such as specification of quality requirements and improvement of supervision.
36.
Restriction of ownership represents a major change in the pharmacy market. In order to
implement this, more than 200 pharmacies should be forcibly handed over to pharmacists, which
constitutes an extremely grave breach of the right of ownership, and could therefore be justified only for
good reasons. Moreover, it would be necessary to find the same number of pharmacists who are prepared
to become entrepreneurs, have adequate financial resources for purchasing the pharmacies, and are willing
to accepts the risks associated with business. Although it is necessary to promote entrepreneurial spirit in
people, the present provisions represent an excessively ambitious plan, and it is highly likely that it will be
impossible to transfer a large portion of the existing pharmacies to pharmacists. In such case, the activity
license of such pharmacies should be formally cancelled, but this scenario is not in the best interests of the
health policy. Furthermore, this would create a rather complicated situation on the labour market for
pharmacists. Moreover, it is highly likely that actual enforcement of the currently effective provisions
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would give rise to a large number of expensive court cases against the State, including cases involving state
liability. Business operators, who are forced to close down their pharmacies or transfer them to pharmacists,
would be the first to be motivated to challenge such actions of the State.
37.
According to the proposal, restriction of the circle of pharmacy owners does not serve to improve the
accessibility of pharmacy services in rural areas. In those regions where the demand is low pharmacies are being
closed down, because running them there is unprofitable. There are no reasons to assume that such pattern
would not be valid in case of pharmacies that are owned by pharmacists. Even if one assumes the speculative
viewpoint that the restriction of ownership in question does improve the chances of survival of pharmacies in
rural areas, because the possibilities of pharmacists, working in these areas, to find employment in cities would
become lower, it is the least transparent and efficient solution of all potential solutions for supporting rural
pharmacies. Namely, such scheme does not offer any actual guarantees that a particular rural pharmacy will
remain running, and its success is difficult, if not impossible to measure. In addition to the above there is the
question about whether this restriction is fair towards pharmacists themselves? While opening of pharmacies in
cities is essentially limited, the demand for pharmacists on the labour market is limited as well, which in turn
means lower levels of wages. In a situation where the overall level of wages of pharmacies in the city is lower,
such pharmacists who work in rural areas are less motivated to move to cities. In such case, however, the burden
to ensure survival of rural pharmacies would essentially rest on pharmacists, who would bear the brunt of the
costs of improvement of the financial standing of rural pharmacies, through their lower level of wages.
38.
According to the explanatory letter, implementation of the restriction on ownership helps to reduce
excessive build-up of the number of pharmacies in cities and the risks that pharmacies are opened just to win a
market share. The Competition Authority has found that if the market participants decided at a certain point in
time (e.g. immediately after opening-up of the market) to start aggressive expansion, this would be the market
participants’ own business risk, and for the State there are no reasonable arguments, in terms of economic
policy, to start limiting this. Secondly, allegations about potential over-investments in the long run are
speculative and are not underpinned by impact analyses.
39.
Having regard to the fact that the number of pharmacies in Estonia is relatively large as it is
(according to the statistical data of the State Agency of Medicines, as at the 1st day of January of 2014 there was
on the average one pharmacy per 2753 persons in Estonia, while in Europe there was one pharmacy per 7000
residents) there are no reasonable economic arguments to support the fear that in the long run operators would
start to over-invest in pharmacies located in cities. Running an unprofitable business over a long period time of
time is a rather exceptional situation on any free market, and therefore there is no reason to assume that
something of the kind is likely to occur on the pharmacy market systematically and for any lengthy period of
time.
40.
In brief, according to the assessment of the Competition Authority it has not been demonstrated that
by introducing the pharmacist-owner requirement it would be possible to achieve the objectives set while
introducing the same. On the other hand this significantly impairs free enterprise. Should the restriction remain
effective in its current form, it could bring about much more harmful consequences for consumers, providers of
the pharmacy service as well as the availability of the service vis-à-vis the current situation.
41.
The amendment to the Medicinal Products Act, which entered into effect on 01.07.2014,
supplemented § 42 by introducing subsection (5) that bans links between wholesalers of medicinal products and
general pharmacies.
42.
According to the explanatory letter, the goal intended to be through by the requirement of separation
between wholesalers of medicinal products and general pharmacies, is improving the competition on the
wholesale market of medicinal products, which in turn serves to improve availability of medicinal products,
raise the level of quality of the service, and increase the wellbeing of patients.
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43.
Although vertical separation is sometimes applied in competition law to promote competition,
this cannot always be considered an appropriate measure. Above all, this is used in on areas related with
access to infrastructure, where there are natural monopolies, while vertical separation is rather uncommon
in non-monopolistic markets. Considering the particular features of the pharmacy market in Estonia, the
Competition Authority finds that in this case vertical separation does not have any impact that could
visibly promote competition. Moreover, it has in effect injured competition instead, while its efficient
implementation is problematic as well.
44.
By the time the restrictions on establishment were abolished, the situation in the Estonian
pharmacy market was such that around 80% of the pharmacies were connected with one of four pharmacy
chains through either their ownership, franchise or other similar cooperation arrangement. Besides, every
major pharmacy chain has a wholesale unit, which primarily supplies the pharmacies in their own chain.
The competition was and remains to be present, in particular between these four vertically integrated
chains as a whole, not separately in the wholesale and in the retail markets. This represents one of the
possible models of competition that in itself does not give reason for vertical separation.
45.
After the restrictions on establishment were abolished, there were expectations that these four
pharmacy chains will have a possibility of intensifying their mutual competition in the pharmacy market
and make more efforts to increase their market share. The pharmacy chains, which are already operating in
the market, are interested in expanding in the market, and have the possibilities and the know-how for it,
and therefore it is extremely important from the point of view of well-functioning competition that they
were provided the opportunity to realise this interest. Moreover, some of the pharmacy chains had actually
expressed their interest in it. By introducing the additional restrictions into the Medicinal Products Act this
possibility was revoked, because operators that were linked with wholesalers cannot open any new
pharmacies, and the existing pharmacies should be transferred to pharmacists by the end of the transitional
period. Therefore it is necessary to maintain that the restrictions, which entered into effect on 01.07.2014
and 20.03.2015, harm competition in the same way as did the restrictions previously declared invalid by
the Supreme Court.
46.
The harmful effect on competition has not been mitigated by the expectations that had
underpinned the requirement for vertical separation: namely that pharmacy chains that are completely
independent of wholesalers will enter the market. In reality, after the restrictions were introduced, the
newcomers in the market were sooner such operators who are not necessarily controlled by a wholesaler,
but still have visible links with some of them. Since 20.03.2015, when new pharmacies may only be
opened by pharmacists, establishment of new pharmacies has virtually stopped – during this period the
State Agency of Medicines has granted only one general pharmacy activity license.
47.
There are currently no indications that the ban on vertical integration, in conjunction with the
restriction on ownership, serves to improve the competitive situation. Even if the vertical integration
disappeared, the market power of wholesalers would not necessarily be reduced. In a situation where the
restriction in ownership has entered into its full effect, the wholesalers would have to deal with a large
number of rather small pharmacist customers, none of whom would have much negotiating power.
Moreover, it cannot be predicted what would become of such wholesalers whose business model has so far
been based on supplying their own pharmacy chain.
48.
In addition to considerations arising from competition policies, another fact that speaks against
banning vertical integration is that in practice it is extremely difficult to enforce such ban efficiently. It is
certainly condemnable when a market share is captured by such business operators with above average
readiness to manoeuvre in the ‘grey area’ of the law.
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49.
Firstly, although the effective restriction rules out the participation of wholesalers in the retail
business, in particular through ownership, in reality links between pharmacies and wholesalers of
medicinal products can also be ensured through contractual cooperation arrangement (e.g. by concluding a
franchise agreement). Although such cooperation arrangements can bind a pharmacy to a particular
wholesaler as efficiently as ownership, it is not necessarily unlawful.
50.
Secondly, the possibilities of the Competition Authority to verify whether a wholesaler of
medicinal products does exercise control over a pharmacy are rather limited. Applying the concept of
control set forth in the Competition Act it is possible to establish whether or not one business operator or a
natural person is able to exercise significant influence on another business operator. At the same time these
regulatory provisions have been adopted for resolving certain matters related to competition law, and are
not directly applicable in situations where parties attempt to conceal the alleged control. The main
problems with implementing § 42 (5) of the Medicinal Products Act is the lack of possibility of crossborder cooperation with other competition authorities, and it is rather unlikely that such possibility would
ever arise. Essentially the Competition Authority cannot verify the existence of control when even some of
the owners are located abroad.
51.
The restriction set forth in § 42 (5) of the Medicinal Products Act has been effective for over a
year, and at the request of the State Agency of Medicines the Competition Authority has assessed the
control related links between operators on five separate occasions. In the course of the assessment the
Authority has come across the following questionable situations, where there have been reasonable
suspicions about the presence of control exercised by wholesalers. For instance, there was a case where the
place of business of a pharmacy operating in Estonia and that of the parent undertaking of the wholesaler
were located at the same foreign address, and there was some overlap of employees. In the case of another
pharmacy chain the National Audit Office has found that it is in the sphere of influence of a certain
wholesaler. The third example reveals family links between the managers of a certain holder of the
pharmacy activity license and a wholesaler. Moreover, it is a widespread practice that allegedly
independent pharmacy operators are represented in their relationship with the Competition Authority by
attorneys linked with wholesalers. The common feature of all these examples reveals that the concept of
control set out in the Competition Act is not as such intended for handling situations like that, and the
Competition Authority is not necessarily in possession of procedural tools necessary to establish control.
Therefore, the effective restriction does not serve to ensure complete separation between pharmacies and
wholesalers of medicinal products.
52.
In the opinion of the Competition Authority the restrictions that entered into effect on 01.07.2014
and 20.03.2015 have significantly impaired free competition. Moreover, the legislator has not
demonstrated or substantively analysed whether these restrictions do indeed serve to the benefit of the
general public. Therefore the Competition Authority has proposed to the Ministers to review the Medicinal
Products Act vis-à-vis the restrictions set out in § 41 (2)–(6) and § 42 (5) of the Medicinal Products Act,
and to cancel the any unnecessary restrictions.
7.

Excessive price charged for the gate opening

53.
The court dispute with Eesti Keskkonnateenused AS, concerning the fee charged for opening of
gates in connection with organised municipal waste transport, reached its conclusion at the end of 2015.
54.
In 2013 Eesti Keskkonnateenused AS won the organised municipal waste transport concession in
the rural municipalities of Jõelähtme, Raasiku, Rae and Kiili, and established in these rural municipalities a
fee for holding the key or the remote control, used to open gates to customer properties, in the amount of
11.50 euros per each use. The gate opening service is a service where, in order to access the waste
container of the waste generator, it is first necessary to open a barrier, a gate or remove another obstacle. In
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most cases the waste carrier does not offer customers any reasonable alternatives for opening a gate, and
therefore the Authority determined that in respect of the gate opening service Eesti Keskkonnateenused AS
is an undertaking in a dominant position.
55.
The Authority established that the price 11.50 euros per opening, charged for the service, is not
based on costs, and is therefore unjustly high. Therefore, the Competition Authority issued a precept
according to which the business operator, being an undertaking in a dominant position, has breached the
Competition Act. The Authority obliged the undertaking to stop charging the fee for opening of gates in
the waste transport areas of the rural municipalities of Jõelähtme, Raasiku, Rae and Kiili, in excess of the
reasonable amount.
56.
The Competition Authority has taken a principled position that the waste carrier may charge only
a cost-based fee for any additional services, if the customer has no alternatives. Such additional services
include, for instance various minor services incidental to waste transport, e.g. opening of gates, moving
containers from distant locations to the transport vehicles, etc. In the given case the court confirmed the
validity of such position in particular with regard to the gate opening service. Generally the amount of
additional services is not considered when waste transport contracts are awarded, and therefore waste
carriers have been free to establish the same at their own discretion. The precept sets out that these fees
shall be established based on the requirements applied to undertakings in a dominant position, according to
which the fee must not be unfairly high.
57.
Both the Tallinn Administrative Court as well as the Circuit Court dismissed the complaints of
the undertaking, and the Supreme Court refused their appeal in cassation. On 14.12.2015 Eesti
Keskkonnateenused AS notified the Competition Authority of their compliance with the precept, and
removed the gate opening fee from the list of prices charged for waste transport in the rural municipalities
of Jõelähtme, Raasiku, Rae and Kiili.
8.
Percept issued to the Estonian Horse Breeders´ Society, ordering to stop the abuse of
dominant position
58.
The Competition Authority conducted the supervisory proceedings to evaluate the lawfulness and
validity of the fee charged by Estonian Horse Breeders´ Society (hereinafter EHBS) for deregistration of
horses from the studbook. The proceeding was initiated based on the application submitted by a horse
breeder.
59.
EHBS is the keeper of the stud-book of certain horse breeds, that provides within the scope of
their competence horse breeders services of carrying out activities in connection with stud-book. In early
2015 the management board of EHBS decided to include a new type of service – deregistration of a horse
from the stud-book (25 euros) – in their services pricelist, applied to the members and non-members of the
EHBS.
60.
The Competition Authority established that EHBS holds a dominant position in the market vis-àvis keeping of several stud-books and offering related services. The Authority did not establish that the
deregistration from the stud-book would mean carrying out certain activities that created value for the
horse breeders and would bring along costs for the EHBS. It turned out that the main actions connected
with the change of breeding societies by horse breeders and transfer of data of horses, are carried out by
the Veterinary and Food Board. The latter is authorised to make the respective changes of entries in the
Register of Equidae, changing the name of the breeders´ association for the respective animal and entering
the document concerning the transfer (owner´s application) of management and the date of registration.
The breeders´ association, from which the animal is transferred, is not obliged to perform any specific
actions.
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61.
Therefore, the Competition Authority came to the conclusion that EHBS does actually not
provide the service of deregistration from the stud-book and the actions of EHBS upon charging a fee for
such service does not comply with the competition law. The price for the service in question established by
EHBS was also not justified, being proportionately higher than, for instance the price for registration in the
stud-register. The Competition Authority took the position that such difference in prices clearly points to
the intention of EHBS to impede the activities of competing breeders´ associations, and thereby EHBS
abused its dominant position through unfair pricing and operating conditions.
62.
The EHBS was issued a percept ordering them to amend the pricelist of their services and fees,
and to remove from the list the fee for deregistration of horses from the stud-book. EHBS complied with
the percept of the Competition Authority by the set deadline.
9.

Control of concentrations

63.
The aim of the control of concentrations is to assess impacts in terms of competition law and,
above all, to prevent the emergence or strengthening of a dominant position in the market, which could
serve to hinder efficient competition in the goods market or a significant part thereof. In order for the
market economy to function properly, the competition law has established certain rules that provide
possibilities for maintaining efficient competition through exercising control of concentration.
64.
In 2015, there were 32 concentration related proceedings conducted by the Competition
Authority, 31 notices were submitted in 2015 and one case was brought over from 2014. The Authority
made 31 decisions to grant permission. In three cases, the Authority decided to initiate a supplementary
proceeding.
65.
The Authority made 28 decisions to grant permission to concentration in the first phase of the
proceedings, i.e. within the 30 calendar days prescribed by law. In three cases, the Authority made a
decision to grant permission to concentration in the second phase of the proceedings. In six cases, the
proceedings were suspended in connection with the elimination of deficiencies in the notice.
66.

The breakdown by types of concentrations was as follows:

67.
An undertaking acquired control of the whole or a part of another undertaking in case of 29
concentrations (Competition Act §19 (1) p 2);
68.
Undertakings jointly acquired control of the whole or a part of another undertaking in the case of
three concentrations (Competition Act §19 (1) p 3).
69.

The concentrations took place in the following goods markets:


Food industry (3)



Metalworking (3)



Paper industry (1)



Waste management (3)



Sale of IT products (2)



Pharmacy services (2)



Wholesale of veterinary medicinal product (1)



Media (2)
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70.



Real estate (2)



Wholesale of horticultural products (1)



Motor fuel (1)



Forestry (1)



Maritime transport (1)



Retail sale of books (1)



Construction (1)



Security services(1)



Sale of equipment (1)



Dental services (2)



Sports clubs (1)



Gambling games (1)
The concentrations that requested remarkable time were the following transactions

71.
UP Invest OÜ/AS Eesti Meedia; Osaühing Selteret/Aktsiaselts SCHETELIG EV and OLYMPIC
CASINO EESTI AS/AS MC Kasiinod.
72.
The majority of the concentrations (16) took place between Estonian undertakings, while in case
of seven concentrations both the participants were foreign undertakings. In nine cases, the concentration
involved both undertakings registered abroad and undertakings registered in Estonia. Compared to the
preceding year the number of transactions subject to the Competition Authority´s control has increased by
48%.
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