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The main facts 

 Toto Construzioni Generali S.p.A., Italy, (“Toto”) 

 

 December 1997: 

 
 Concludes Contract with Lebanese Republic – Conseil 

Executif des Grandes Projets (“CEGP”), later Council for 

Reconstruction and Development (“CDR”) 

 

 Subject-matter: Construction of a part of the Arab Highway 

(Beirut – Damascus) 

 

 Delays led to project completion 2003, not 2000 
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The contractual dispute 

 From 1997 to 2003 Toto submitted to CEPG and CDR various 
claims for add. costs due to 

 

 Price increases due to delay 

 

 Additional works due to incorrect information 

 

 Additional works from change in designs 

 

 Delayed site possession and delayed expropriation of land 

 

 Damages caused by third parties  

 

 2001: two claims for add. costs filed with Lebanese Conseil d‟Etat  
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The BIT claim 

 June 2004: Toto sends a notice of dispute and requests 

negotiations 

 

 Lebanon accepts, CDR would do negotiations 

 

 Elections, new government, new CDR Board of Directors 

 

 No responses from Lebanon 

 

 March 2007: Toto files its Request for Arbitration 

 

 Lebanon objects to jurisdiction 



Is this a dispute between Toto and Lebanon? 

 Lebanon: 

 CEPG and CDR are independent legal persons with full 

autonomy 

 Lebanon has not signed the contract with Toto 

 

 Tribunal: 

 Both CEPG and CDR established by Decree 

 Operate under control of Ministry, subject to disciplinary 

authority 

 CEPG and CDR exercise governmental authority  

 Acts can be attributed to Lebanon 

 

 Thus: dispute between Toto and Lebanon 
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Does an „Investment“ exist? 

 

 „Investments“ under Art. 1.2 BIT are all kinds of assets, 

inter alia 

 

c) claims to money which have been used to create 

an economic value or claims to any performance 

having an economic value; 

 

 „Investment“ under ICSID separate 

 

 Construction of roads are „investments“ within 

meaning of Art. 25 ICSID 
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The jurisdictional threshold for BIT claims 

 

 The „Oil Platforms Test“ 
 

 

 

 “It is not enough that the Claimant raises an issue under one or 

more provisions of the BIT which Respondent disputes. To adopt 

the words of the International Court in the Oil Platforms Case, the 

Tribunal „must ascertain whether the violations of the [BIT] 

pleaded by [SGS] do or do not fall within the‟ provisions of the 

Treaty and whether, as a consequence, the dispute is one which 

the [Tribunal] has jurisdiction ratione materiae to entertain”  

 (SGS v. Philippines) 
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Breach of Contract = Breach of Treaty? 

 Different legal orders: what is unlawful under 

international law can be lawful under national law, and 

vice versa 

 

 „96. In accordance with this general principle (which is 

undoubtedly declaratory of general international law), 

whether there has been a breach of the BIT and whether 

there has been a breach of contract are different questions. 

Each of these claims will be determined by reference to its 

own proper or applicable law – in the case of the BIT, by 

international law; in the case of the Concession Contract, by 

the proper law of the contract,“ (Vivendi Annulment) 
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Breach of Contract = Breach of Treaty? 

 

 When does a Breach of Contract constitutes BIT 

claim? 

 
 “the State in the exercise of its sovereign authority (“puissance 

publique”), and not as a contracting party, may breach the 

obligations assumed under the BIT. In other words, the 

investment protection treaty only provides a remedy to the 

investor where the investor proves that the alleged damages 

were a consequence of the behaviour of the Host State acting 

in breach of the obligations it had assumed under the treaty.“ 

(Impregilo v. Pakistan) 
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Claims for breach of Art. 2  BIT: Failure to promote 

and protect the Claimant‘s Investment 

 

1. Delaying necessary expropriations required in order to start works 

 

2. Failing to deliver major sites due to presence of Syrian troops 

 

3. Failing to protect legal possession due to problems with squatters 

 

4. Providing erroneous instructions, misleading information etc. 

 

5. Changing regulatory framework in which „investment“ was made. 

 

6. Changing legislation after submission of tender 
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1.-3. Delayed expropriation, failure to deliver 

sites, failure to protect legal possession  
 

 Relevant test for jurisdiction: 

 

 Did the state act as contractual partner or in exercise of 

governmental authority, i.e. „puissance publique“? 

 

 Tribunal:  

 

 Acts / Omissions complained of required governmental authority 

 

  Thus:  

 

 Jurisdiction for those claims 
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Erroneous Instructions etc. 

 

 Tribunal:  

 

 claims relate to standard duties under construction 

contracts 

 

 No „prima facie“ case of breach of BIT 

 

 No jurisdiction 
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Change of Regulatory Framework? 

 

 Tribunal 

 

 BIT does not prohibit changes, but requires 

„favourable economic and legal situations“ 

 

 No prima facie evidence of breach of that duty 

 

 Conclusion: might have jurisdiction if changes in itself 

are a breach of BIT (e.g. discriminatory or 

unreasonable)  
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Unfair Treatment by failing to negotiate 

settlement? 

 

 

 Tribunal: 

 

 BIT only requires negotiations, but does not address 

conduct of negotiations or requires a result 

 

 Prima facie no breach of BIT 
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Denial of Justice through delay of lawsuits at 

Conseil d‘Etat? 
 Claims with Conseil d„Etat were filed 2001, briefs filed 2002. 

Nothing happened until 2008 

 

 Denial of Justice (did the Lebanese court system fail)? 

 

 Tribunal: 

 

 Standard of International Covenant Civil Political Rights 

 Overcharged dockets / congested courts no excuse 

 But: Lebanon in state of crisis (assasination Hariri, war with 

Israel) 

 Claimant did nothing to speed up proceedings 

 

 No prima facie evidence, no jurisdiction  
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Expropriation due to cost increases? 

 Toto: 

 

 Governmental measures led to cost increase by 37% 

 Cost increase destroyed value of investment 

 

 Tribunal 

 

 No prima facie evidence for cost increase 

 Non-payment maybe breach of contract, but no expropriation. 

Mere failure to pay does not constitute expropriation 

 

 Thus: no jurisdiction for claim 
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Breach of the Umbrella Clause? 

 Umbrella clause in Art. 9 (2) BIT 

 

 „Each Contracting Party shall observe any other obligation it has 

assumed with regard to investments in its territory by investors of 

the other Contracting Party. 

 

 Breach of contract becomes breach of BIT (but different 

interpretations) 

 

 But:  who determines breach of contract? Contractual jurisdiction 

clause provided for Lebanese courts 

 

 Tribunal: no jurisdiction over contractual claims under umbrella 

clause 

16 



Fork-in-the road clause 

 BIT allows for dispute to be submitted to  

 

 National courts or ICSID 

 Choice is final (aka Fork-in-the-road)  

 

 Lebanon:  

 

 Claims submitted to Conseil d„Etat (as national court), no 

jurisdiction for ICSID tribunal 

 

 Tribunal:  

 

 No, „claim“ before Conseil d„Etat is contractual claim, different 

from treaty claim 
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