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The Facts 

 Argentine Investor in Spain 

 

 Invested in Chemical Factory in Galicia 

 

 Dispute arose out of dealings with „Sociedad para el Desarrollo 

Industrial de Galicia“ (SODIGA),  

 

 Private entity, but created by state, owned by several state entities 

and charged with developing the industrial base 

 

 Problem: Art. X of the Spain – Argentine BIT 

 

 



The Problem for the Claimant 

Article X 
Settlement of Disputes Between a Contracting Party and an Investor of the other 

Contracting Party 
   
1.  Disputes which arise within the terms of this Agreement concerning an investment 

between an investor of one Contracting Party and the other Contracting Party 
shall, if possible, be settled amicably by the parties to the dispute. 
 

2.  If the dispute cannot thus be settled within six months following the date on which 
the dispute has been raised by either party, it shall be submitted to the competent 
tribunal of the Contracting Party in whose territory the investment was made. 

 
3. The dispute may be submitted to international arbitration in any of the following 

circumstances: 
 

a) at the request of one of the parties to the dispute, if no decision has been 
rendered on the merits of the claim after the expiration of a period of eighteen 
months from the date on which the proceedings referred to in paragraph 2 of this 
Article have been initiated, or if such decision has been rendered, but the dispute 
between the parties continues; 
 

b) if both parties to the dispute agree thereto 
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The Views of the Parties 

 Claimant 

 

 

 MFN-clause in Art. 2 BIT allows to rely on other BIT‘s 

 

 Spain-Chile BIT does not contain an 18-month local court period 

 

 Respondent 

 

 

 MFN-clause does not apply to jurisdictional issues, only to 

substantive treatment 
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The MFN-clause at issue 

 

 MFN (Art. 4 para. 2 BIT) 

 

 

 

 

 

 

 

 „In all matters subject to this agreement, this treatment shall not 

be less favorable than that extended by each Party to the 

investments made in its territory by investors of a third party“ 
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What is MFN Treatment? 

 International Law Commission‘s Draft Articles on MFN (1972) 

 

 

 Art. 2 (1):  

 "Most-favoured-nation clause" means a treaty provision whereby 
an obligation is undertaken by one or more granting States to 
accord most-favoured-nation treatment to one or more beneficiary 
States.  

 

 Art. 3 (1) 

 "Most-favoured-nation treatment" means treatment upon terms 
not less favourable than the terms of the treatment accorded by 
the granting State to any third State in a defined sphere of 
international relations with respect to determined persons or 
things. 
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How does MFN work? 

§
§ 
§
§
§ 

§§
§ 



MFN-clauses have a long history 

 Date back to the middle ages (1055) 

 

 At the beginning unilateral, e.g. grants by Arab princes to 

Mediterranian trading cities  

 

 Bilateral clauses first appeared in 15th century (e.g. Anglo-Danish 

treaty of 1490) 

 

 Appear in commercial treaties in 18th century,  

 

 Massive development between 1860 (Chevalier-Cobdon Treaty 

between France and England) and 1913 

 

 Breakdown between the world wars – economic crisis 
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4. MFN in International Trade Law 

 Art I 1 GATT 

 „...any advantage, favour, privilege or immunity granted by any 

contracting party to any product originating in or destined for any 

other country shall be accorded immediately and unconditionally 

to the like product originating in or destined for the territories of all 

other contracting parties.“ 

 

 Art. II 1 GATS 

 „With respect to any measure covered by this Agreement, each 

Member shall accord immediately and unconditionally to services 

and service suppliers of any other Member treatment no less 

favourable than that it accords to like services and service 

suppliers of any other country.“ 
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MFN in 2004 US Model BIT 

 

 Article 4: Most-Favored-Nation Treatment  

 1. Each Party shall accord to investors of the other Party treatment 

no less favorable than that it accords, in like circumstances, to 

investors of any non-Party with respect to the establishment, 

acquisition, expansion, management, conduct, operation, and sale 

or other disposition of investments in its territory.  

 

 2. Each Party shall accord to covered investments treatment no 

less favorable than that it accords, in like circumstances, to 

investments in its territory of investors of any non-Party with 

respect to the establishment, acquisition, expansion, 

management, conduct, operation, and sale or other disposition of 

investments.  



MFN in Egypt – German BIT 
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Structure and Elements of a BIT MFN clause 

 Difference between Investments and Investors 

 
 Measures affecting the investment need not affect the investor, 

and vice versa 

 

 Subject-matter limitations 
 

 „treatment“ no less favourable than own/third party 
investors/investments 

 

 Limitation of scope (see US and German BIT‘s) 

 

 Scope and effect of MFN is limited by subject matter of MFN-
clause!  
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Once again: the MFN-clause at issue 

 

 

 

 

 

 

 

 

 

 „In all matters subject to this agreement, this treatment shall not 

be less favorable than that extended by each Party to the 

investments made in its territory by investors of a third party“ 

 

 Does it cover jurisdiction? 
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The Tribunal‘s Reasoning 

 

 Ejusdem generis rule – MFN can only relate to matters 
to which the clause itself relates  

 

 Dispute settlement is linked with substantive 
provisions, as essential for adequate protection of 
rights under a BIT  

 

 18-months limitation was wish of Argentina, Spain 
nearly always provides for direct right to arbitration  

 

 E contrario – argumentation: other BIT‘s of Spain do 
not speak of „all matters“ 
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The Tribunal‘s Reasoning 

 Public Policy Exception 

 

 “there are some important limits that ought to be kept in mind. As 

a matter of principle, the beneficiary of the clause should not be 

able to override public policy considerations that the contracting 

parties might have envisaged as fundamental conditions for their 

acceptance of the agreement in question, particularly if the 

beneficiary is a private investor, as will often be the case. The 

scope of the clause might thus be narrower than it appears at first 

sight.” 

 

 E.g.: exhaustion of local remedies, fork in the road, particular 

arbitration forum or highly institutionalized arbitration such as 

NAFTA. 
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Analysis 

 Wording of MFN-clause is rather wide („in all matters“) 

 

 MFN-clause limited to investments (and not investors)?  

 

 Dispute settlement part of „treatment in territory“? 

 

 Different BIT Practice of Spain? BIT Practice of Argentina? 

 

 Public Policy Exception? 

 

 Conclusion: tailor-made solution for specific dispute 
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Subsequent Tribunals? 

 

 [49] …. We remain persuaded 
that assurance of independent 
international arbitration is an 
important – perhaps the most 
important – element in 
investor protection. Unless it 
appears clearly that the state 
parties to a BIT or the parties 
to a particular investment 
agreement settled on a 
different method for resolution 
of disputes that may arise, 
most-favored-nation 
provisions in BITs should be 
understood to be applicable to 
dispute settlement.  

  
 Gas Natural v. Argentina 

 

 

[203] … That interpretation went 
beyond what State Parties to 
BITs generally intended to 
achieve by an MFN provision 
in a bilateral or multilateral 
treaty 

(224) an MFN provision in a 
basic treaty does not 
incorporate by reference 
dispute settlement provisions 
in whole or in part set forth in 
another treaty, unless the 
MFN provision in the basic 
treaty leaves no doubt that the 
Contracting Parties intended 
to incorporate them.  

 
 Plama v. Bulgaria, Jurisdiction 
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Main Problem Areas in Current Case Law 

 

 Avoidance of Local Remedies Requirements  

 

  most tribunals accepted that 

 

 Expansion of Jurisdiction? 

 

 In some BIT‘s, dispute settlement is limited to amount of 

compensation for expropriation 

 

 Use of MFN to submit to arbitration also question whether 

there was an expropriation?   
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Response in Investment Treaty Practice 

 

 

 US approach: to record in negotiations that MFN does 

not apply to jurisdiction (the ‚disappearing footnote‘) 

 

 

 Explicit Agreement that MFN does not apply? 

 

 

 No MFN clause (e.g. AAANZFTA)? 
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Lessons to be learned 

 

 

 Wording is important! 

 

 

 Jurisdiction can be excluded from MFN application 

 

 

 Should it? Effect on foreign investors? 


