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Foreword

This report examines Italy’s foreign direct investment policies. It is the
result of an examination held in November 1993 by an OECD Working Party
made up of representatives of the Committee on Capital Movements and Invisi-
ble Transactions (CMIT) and the Committee on International Investment and
Multinational Enterprises (CIME). These committees, whose members are offi-
- cials from ministries of finance, foreign affairs, commerce and industry and from
central banks, promote liberal, non- discriminatory investment policies through
the OECD Code of leerallsatlon of Cap1ta1 Movements and the Natlonal
Treatment Instrument. :

3 The report has beén'reviewed and adopted by 'both cOm'mittees and was |
derestricted by the OECD Council on 3 June 1994 Factual updatmg has been
made through the ﬁrst quarter of 1994. : |
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Introduction

The 1980s were marked by sustained growth in the Italian ecdnomy and by
progressive removal of obstacles to the free movement of capital, in particular to
bring the country’s regulations into line with European Community directives. In
this favourable context, Italy experienced a substantial inflow of foreign direct
investment (FDI) throughout the 1980s, and particularly in the latter half. Since
the slowdown in growth in 1989, FDI flows have moved in contrasting fashion.
Over the whole period, FDI grew at a faster rate than GDP, contributing to a
growing proportion of gross fixed capital formation and employment. It was
instrumental in modernising Italy’s economy through the injection of new tech-
nology and management techniques.

At the same time, Italian enterprises reinforced their foreign presence con-
siderably so that the Italian economy, as from 1979 and excepting 1987 and
1988, switched from being a net importer of foreign direct investment to being a
net exporter. In fact, the -investment stock held by Italians abroad has since
1982 been greater than the stock of foreign investment in Italy.

‘The growth in both inflows and outflows of direct investment strengthened
~ economic ties with OECD Member countries, and most particularly with Italy’s
EC partners, the United States and Switzerland. This rapprochement, at the
~ expense of the developing countries, pamcularly in Latin America, substantially
altered the structure of FDI flows. Service sectors, in particular banking and
‘financial services, showed spectacular expansion, notably on account of the
liberalisation measures introduced in the latter half of the 1980s, whereas the
~ primary and manufacturing sectors showed a decline.

Despite the scale of the FDI inflows and outflows, however, as a propdrtion_
of GDP they were relatively smaller than in other OECD countries. Since Italy
has had no general control mechanism for foreign investment for some years |



now, and since sectoral restrictions have been appreciably relaxed, the explana-
tion must lie in structural factors. The size of the public sector, the fragmentation
of the private sector dominated by small and medium enterprises, together with
the poorly developed stock market, may have helped inhibit foreign investment.
“The relatively high level of corporate taxation, subject to frequent changes, may
aleo have discouraged some proposed investment in Italy.

The examination of the role of FDI in the Italian economy, and of Italy’s
FDI policy, comes at an opportune moment. Italy has recently embarked on
fundamental changes to the direction- of its economic policy. The ambitigus
programme of privatisation and de-monopolisation in many sectors of industry
and services, possibly a lengthy process, is likély'to generate new investment
opportunities, especially for foreign enterprises. Italy 1s also making efforts to
limit the weight of public debt. Over the longer run, that should make it possible
to reduce the pressure on interest rates and’ tax levels. Changes in the wage
negotiation system in 1992, and the abandonment of wage indexing, are among
measures designed to reduce labour market rigidities and should help curb infia-
tion. These developments, together with the depreciation of the lira since Septem-
ber 1992, should enhance the competitiveness of Italy’s economy. ' |

~ In the framework of chis process of liberalisation and government disen-
gagement, Italy has also taken a number of measures to open its economy up
further to-foreign direct investment. Privatisation, particularly in financial ser-
vices, is an especially important aspect. Some sectoral restrictions applymg to
~banking and financial services, radio and telev1sron, and air and Sea navigation
have been removed or relaxed. As part of the de-monopolisation moves, the
monopoly of oil and gas extraction and enérgy production has been terminated
and a more flexible mechanism, based on government concessions, has been
introduced. The concessions have initially been granted to the enterprises which
previously operated the monopolies. When the new regulatory framework has
been decided and the enterprises are privatised, however foreign investment
should become possible in this sector. - » -

Most of the recent measures to liberalise FDI apply only to EC investors.
Investments by enterprises from non-EC countries are still subject to a number of
sectoral restrictions, notably in radio and television and air and maritime naviga-
tion, and a further reciprocity requirement has recently been introduced in radio
and television. Established non-EC investors do not enjoy national treatment in



air and marmme transport where Italian maJorrty control ot capital and manage-
~ment is requnred -

The Italian authorities hav'e striven to develop international trade and invest-
ment by harmonising Italian legtslatlon with EC law and practtce but more
extensive changes are desirable to facilitate FDL

The Italian authorities should notably seek to eliminate the sectoral discrimi-
“nation that remains against investors from non- -EC countries. The report also
proposes that the new regulatory framework for the privatisation of industrial and
service concerns should give non-resident investors and established foreign-
controlled enterprises wide opportunities to obtain holdings, in. particular by
including the national treatment principle in the regulatory framework and via
~clear and transparent sale procedures. Italy is also encouraged to pursue its de-
monopolisation. Lastly, the report invites the authorities to continue to give
priority to enhancing the general business climate and to strive to reduce the
- remaining obstacles to market access. The special incentives needed to attract
mvestment to the less developed regions of the country should continue to be
'apphed in a transparent and non-discriminatory fashton | |

Chapters I and 2 analyse FDI trends in Italy, its role in the Italian economy,
and Italian policy towards FDI. Chapter 3 concludes the report with an evaluation
of the outlook for liberalisation in Italy. Annex 1 explains the nature and role of
the OECD instruments in promoting llberal FDI policies and details Italy’s
position under these instruments. Annexes 2 and 3 present statistics on toretgn
direct investment in the OECD area.



Chapter 1

The ro.e of forengn dlrect mvestment in Italy

,A Data and statisttcal methods

Untﬂ 1 October 1988 when the Act reformmg the forergn exchange regula-
tions camie into force, Italy’s balance-of-payments staustlcs ‘were established on
the basxs of exchange control records. . . - S

- Since this reform, the Italian Foretgn Exchange Ofﬁce (U fficio Itahano det
Camb1 ~ UIC) records foreign transactions on the basis of the compulsory
declarations by enterprises carrying out 0perattons amountmg to L 20 million
(US$13 300)' or more. These data are pablished by the UIC on a provisional
basis in the monthly “Bolletmo Stattstlco” They are subsequently transmitted to
the Bank of Italy in order to establish the balance-of-payments statistics.?

UIC collects information about the size of the stake and the mnsactor s
objective. To qualify as FDI, an 1nvestment must sattsfy at least one of the
following three criteria: - C | ‘

~ establish a lastmg link;- andlor [ . _

— allow an active role in the management of the enterpnse and/or A

— * constitute a holding of 20 per cent or more in a quoted enterpnse ora
capxtal holdmg in an unquomd enterpnse 3o |

Foreign holdmgs of resrdent commercral banks were mcluded in the FDI
figures until 1991; since. then they have been recorded as bankmg transactrons
with foreign countries.. N 5 e S

The statistics on stocks are obtamed by summmg the net investment flows,
with re-valuations where appropnate for changes in share pnces and exchange
rates. | | s

T



B Foreign direct investment in Italy

The data communicated by the Bank of Italy on net foreign investment in
Italy show a substantial growth in FDI inflows, in particular since the second half
~ of the 1980s. The annual average growth rate between 1982 and 1992 was some
- 22 per cent,* much hlgher than growth in gross fixed capital formation (9 per
~cent) or GDP (11 per cent) explammg why FDI stocks were seven times the
1982 level.’

- As shown in Chart 1, inflows were neither constant nor linear. There was
substantial disinvestment in 1986, essentially because of Libya’s sale of its stake
~in the FIAT holding company. The adoption of macro-economic stabilisation
measures subsequently improved the busmess climate and brought a substantial
~inflow of foreign funds in 1987 and 1988.

These developments took place in a phase of buoyant expansnon character-
ised between 1984 and 1989 by average annual real domestic growth of 3 per

Chart 1. Foreign direct investment flows to and from Italy
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cent. At the same time, inflation fell from 12 per cent to 6.3 per cent. The two -
most dynamic components were private consumption and investment, particu-
larly important in 1987 and 1988. These factors certainly had a favourable impact
on FDI inﬂows. - -

Since 1989, FDI flows have moved somewhat erratically. This is partly due
to the general slowdown in direct investment in the OECD countnes since the

late 1980s. There are also factors specific to Italy, however. The slackemng,of o

economic activity, the high level of domestic interest rates and the growing tax
‘burden, the consequence of serious budget overshoots, and the appreciation of
the lira in real terms, all weighed on investment decisions by national and foreign
operators up to mid-1992. Since then, various factors, including the accelerated
privatisation programme, the deprecratlon of the lira after September 1992 and
- more ﬂexrble labour market regulatron have promoted FDI mﬂows

FDI as a proportlon of Itahan GDP had remamed relatrvely stable over the
perrod 1970-1980; it was lower than in the majority of OECD countries through-
out the 1980s, particularly over the later years _(see Chart 2). Only. Germany and
Japan had a lower ratio of foreign direct investment to GDP over this period.®
The structure of Italian production, characterised by a large public sector-and a
fragmented private sector dominated by small and medium enterprises, could be
one of the determining factors in thrs trend. -

- Significant changes are also to be seen in the geographncal ‘breakdown
during the 1980s, as geographical concentration became more marked. The
average FDI stock held by EC member countries rose during the periods
1982-1986 and 1987-1992, moving from some 49 per cent to over 52 per cent of
the FDI stock. In addmon ‘on account of the increase in FDI flows from other
OECD countries (Annex 2, Table 6), in partlcu]ar Sw1tzerland FDI stocks held
by OECD Member countries totalled almost 96 per cent in 1992, as against
92 per cent in 1985 (Annex 2, Table 8). As shown in Chart 4, some 90 per cent of
“the FDI stock is controiled by seven OECD countries: watzerland (22 per cent),
the United States (14 per cent), France (13 per cent); the Netherlands (11 per
cent), the United Kingdom (11 per cent), Belgmm/_Luxembourg (9 per cent) and
Germany (9 per cent). Although FDI flows from Japan rose somewhat during the
- period 1987-1992, Japanese investment has remained low, around an average of

1.3 per cent for the same period. The absence of Japanese enterpnses may be

13



Chart 2. Foreign direct investment in selected OECD countries, 1985-1992 average
In US$ million
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Chart 3. Foreign direct investment into Italy
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“attributed to the fact that they are unfamiliar with Italy’s language and culture
and have given other EC countnes prxorlty in marketing their products.

~ The shift towards the most developed countries is also reflected in a substan-
tial change in sectoral flows. Between 1986 and 1992 almost 60 per cent of all
FDI inflows went to the Services sector (Chart 3), in particular banking and
financial services and insurance. As a result the manufacturing sector, which in
1982 represented 52 per cent of the FDI stock (of which a substantial proportion
was in mechanical engineering  and chemicals), accounted for no more than
- 41 per cent of FDI stocks in 1992 and the FDI stock in the credit and insurance
~ sector is now almost equivalent to FDI in manufacturing (Annex 2 Table 5).

The changes in direct investment strategy observed at world level are also
found in Italy. After giving priority to greenfield projects, the majority of foreign
investors switched to acquisitions or mergers of existing Italian enterprises. Thus,
of a total of 551 FDI operations recorded between: 1986 and 1991, only 58 were
- greenfield mvestments ! |

The scale of foreign investment may gauged from the number of workers
employed_ by foreign-controlled enterprises. According to Italian estimates,? for-
“eign companies established in Italy employed some 13 per cent of the manufac-
turing labour force in 1991. Although the figure has risen over the years, it is still
lower than that recorded in other OECD countries, such as Sweden, France or the
United Kingdom, where the proportion of industrial jobs assocxated with forelgn
capital amounted to 16, 18 and 23 per cent respectlvely -

It is generally accepted that FDI has not simply made a positive contnbutlon
to Italy’s balance of payments by promoting exports, but has benefited the
economy as a whole. by bringing in new products and new production techmques
FDI has thus turned out to be a transmission channel for the results of foreign
research in leading-edge industries such as electronics and chemicals. It has also
contributed to the diffusion of technical know-how, notably in complex techno-
logical fields where licensing agreements are rare. Finally, FDI has helped to
improve commercial techniques and management know-how. |

The increase in FDI inflows and their favourable impact on the Italian
economy, as observed followmg the liberalisation of exchange controls in the late
1980s, is likely to resume over the next few years. The proposed programme of
pnvatxsatlon and de-monopolisation in many industrial and service sectors

”]6



Chart4. Foreign direct investment into Italy
Geographical distribution
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Chart 5. Direct investment abroad
~ Sectoral distribution
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may receive support from foreign capital. Italy is also endeavouring to reduce
the weight of public debt and is keen to reduce structural obstacles to market
access. ‘ |

C. Italian direct investment abroad |

Italian enterprises started to take part in the internationalisation of the econ-
omy at the end of the 1970s. FDI outflows, which grew-at an annual average rate
of 18 per cent between 1982 and 1992, were almost always higher than FDI
inflows during this period (Annex 2, Table l) The balance of the FDI stock has
also been positive in- most years since 1982 (Chart nD. '

In 1992, some 80 per cent of Italian interests abroad were in OECD Member
countries, as against 64 per cent in 1985 (Annex 2, Table 5). This geographical
concentration, which results above all from the growing share of investment in
EC partner countries (up from 38 per cent of the total FDI stock in 1985 to 60 per
cent in 1992), was at the expense of Latin America (9 per cent of the total stock
in 1991 as against 24 per cent in 1985). The main countries targeted betWeen
1987 and 1992 (Chart 6) have been Luxembourg (17 per cent of the stock in
1992), Switzerland (12 per cent), the Netherlands (11 per cent) the Umted States
(10 per cent) and France (9 per cent).

As Chart 5 shows, the sectoral breakdown has also evolved. InvCStment in
the pnmary sector has been virtually dropped in-favour of services (Annex 2,
Table 2). Between 1982 and 1992, the pnmary sector share of total investment
abroad fell from 22 per cent to less than 7 per cent, whrle manufacturing’s share
fell from some 46 per cent to 31 per cent. At the same time, direct investment in
services increased to reach a level of 60 per cent of the stock of Italian invest-
ment abroad in 1992, as agamst 32 per cent in 1982 (Annex 2, Table 5). The
credit and insurance sector particularly benefited from this shift, notably through
investment in Luxembourg and Switzerland. :

Despite the strong rise in Italy’s direct investment abroad, its share of total
OECD FDI is still low compared to the average for all OECD countries or for the
larger EC states. The relatively low level of internationalisation of the Italian
~ economy can be explained in part by the fact that public concerns and small and
medium enterprises — which dominate its industrial structure — make little invest-

19



Chart 6. Direct investment abroad
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Chart 7. Foreign direct investments stocks to and from Italy
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ment abroad. Foreign employment genefated by Italian investors is estimated at
13 per cent of Italian industrial employment, virtually identical to the employ-
ment generated by foreign investors in Italy. |
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| Chapter 2 | |
Itavlian' policy on foreign direct investment

A. Introduction

From a number of standpoints, Italian legislation on foreign direct invest-
ment is liberal. Foreign direct investment is subject to no general restriction and
foreign investors face no authorisation or screening procedure. There is no
restriction on the acquisition of land for industrial use and-foreign" holdings are
limited only in air and maritime navigation, insurance, radio and television and
the press. Profits may be freely repatriated. Grants for projects in economically
“underdeveloped regions are awarded on the same terms to both Italian and
foreign-controlled enterprises. Italy makes no use of measures based on public
order or essential security interests. Following the liberalisation of exchange
controls in the latter half of the 1980s, Italy’s financial system underwent struc-
tural reforms and substantial progress has been made to open up the Itahan |
economy to international competition. :

Further measures have been taken since then. Some sectoral restrictions
applying to banking and financial services, radio and television, and air and sea
navigation have been removed or relaxed. A privatisation programme has been
launched covering a large number of mdustrlal_. and service sectors. Privatisation
~ of the financial sector is in fact an essential move not only to allow FDI in that
sector but also to. fOster the development of Italy’s financial markets in general,
and hence the funding of FDI. The introduction of concessions in place of -
‘monopolies for oil and gas extraction in the Po valley and energy production was
the first step in the de-monopolisation programme | |

| However, ‘the FDI liberalisation measures have not always extended to
investors from non-EC counm_es. These investors are still subject to a number of
sectoral restrictions, relating to radio and television, and air and maritime naviga- -
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tion. Two further reciprocity measures have been introduced. In addition to the
reciprocity clauses of the 1980s for the banking, insurance, hydrocarbons and
tourism sectors, new requirements were introduced for radio and television as

- well as for minerals in 1990.

Investors may also face structural obstacles Italy’s 1ndustr1al fabrlc is
characterised by the predominance of small and medium enterprises and a
restricted number of very large family or State enterpnses In addition, the Italian
stockmarket is poorly developed. The combination of these factors substantially
limits the scope for foreigners to acquire holdings. Institutional rigidities, such as
limited competition and the extent of the parallel economy, may also operate
against FDI.

The provisions of Decree 75/94 Wthh apply in prmcxple to Italian and
foreign investors alike, grant special powers to: the government as a ‘minority
shareholder.? Further legislation is likely to be brought in for the privatisation and
de-monopolisation programmes. It may specify mvestment condmons m ‘more
detail. '

B. Italy’s industrial policy and FDI

Contrary to a number of other OECD‘ countries, Italy has not pnrsued an
active policy with respect to inward. FDI. Govemments since the second world
war have generally opted for a “‘laisser faire’ policy. |

- Accordingly, Italy does not practice any FDI screening pohcy and no specxal ,
- treatment has been provided. The first incentive . programme, approved  in
March 1993 (Decree Law 78), is a modest one and does not alter the basic stance
of Italian policy on FDL. It may be noted that, on account of budget restramt the
programme was not in operatron at the end of the third quarter of 1993.

- The Italian Govemment has taken a more mterventromst attitude towards

Italian investments in developing countries since the late 1980s. The main con-
cern here is to improve the traditional aid system Launched by Act 49/87, the
policy rests inter alia on State holdings in joint ventures abroad via SIMEST

(Act 100/90) and FINEST (Act 19/91), and on soft loans (Act 317/91). SIMEST,

which has been operational since 5 June 1991, supports the creation of joint
ventures in developing countries and in Central and Eastern Europe. It may take

24



up to 15 per cent of the capital of joint ventures, and has to transfer its share to
third parties within eight years of its first interventi'(')n‘. Soft loans are primarily
granted for the creation of joint enterprises operating in sectors of strategic
importance for the developing countries.

‘Industrial policy has accordingly been conducted mainly through the many
enterprises controlled by the State. Present in all sectors of the ecoromy, public
~ enterprises are pamcularly wxdespread in the service sector. This is not in itse!f
an anommaly, compared with other OECD countries, but Italy stands out by the
number of services termed ° ‘public’’. At the same time, the State nas an equally
1mportant role in mdustry (see Section. C, below).

- To cope with the difficulties of industrial adJustment, the Italian authoritics
have also made use of subsidised credit. It has been estimated'® that aid to
industry was on average, as a percentage of gross value added, 1.8 times as high
as in France and 2.5 times as high as in Germany and the United Kingdom
between 1986 and 1988. Capital grants, which have proved to be the main form
of aid, have been concentrated i in base metals and tranSport, in SMEs and in the
Mezzoglomo or southern part of Italy. n.

The economic imbalance between the riorth and south has been a fundamen-
tal concern of the government since the second world war. Assistance for the
Mezzogiorno, granted since 1950, has gone without distinction to Italian enter-
prises and foreign-controlled enterprises wishing to invest there. 12 It has formed a
not inconsiderable portion of overall financial aid, since it is estimated to have
‘amounted to some 0.7 per cent of GDP'3 between 1951 and 1989, with a total
outlay up to 1992 of L 250 000 bllhon While this aid was not always part of a
coherent overall strategy, it does seem to have encouraged a number of enter-
prises, notably foreign ones, to set up in the Mezzoglorno by the end of 1991, for
‘instance, 166 foreign enterprises with 260 establishments employed some
70 000 people there (14 per cent of the employment generated by all foreign
~ enterprises). - :

Act 488 of 12 December 1992 and the decxsxon of 22 Apnl 1993 of the
interministerial commission for economic planning (CIPE), both in line with
EC regulations and directives, have superseded the Mezzogiorno Act. The new
~ policy, to come into effect in 1994, will allow funding for investment projects for

Italian and foreign enterprises in all zones affected by economic underdevelop-
'ment ‘As a result, regions outside the Mezzogiorno may receive financial aid,
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‘while some more developed parts of the Mezzogiomo itself, such as the Abruzzi
or Latina province, may no longer be eligible. -

C. ,Privatisatibn

- The Italian public sector, among the mdst"extensiVe in the OECD afea,
represented 19 per cent of value added, 24 per cent of gross fixed capital
formation and 16 per cent of non-agricultural employment in 1987.'*

Contrary to the trend in other EC countries, where the public sector was
reduced by pnvansatlon the average share of the Italian economy taken by
public enterprises remained virtually unchanged during the 1980s. The occa-
sional sales of public assets which occurred in the 1980s were offset by new‘
- acquisitions, which were generally larger in terms of both turnover and

workforce than the ones sold off. o |

Unlike in other EC countries, public enterprises are'pres'ent in virtually all
branches of economic activity in Italy. A'classiﬁcatiqn of enterprises by net
turnover shows that the State owns 12 of the very largest enterprises in Italy, and
over a third of the top .SO.IAs_e'lsewh'e‘re, public enterprises are dominant in
energy, mineral extraction, transport and communications, but there are also
large numbers in industrial sectors such as plant design and installation, iron and
- steel, mechanical engineering, chemic'als,‘synthetic' fibres, electronics, glassmak-

" ing and foodstuffs. There is also very substantial State participation in service
~ sectors including films, advertising, retailing, publishing, financial services and
insurance.’s | |

A number of legislative, regulatory and administrative measures relaunched
the privatisation process in the 1990s. The 1990 Amato Act, dealing with the
“conversion of public banks into joint stock companies and the sale of up to 49 per
cent of their equity to private investors, relaxed state control over public banks.
Under Article 21 of Decree 356 of 20 November 1990, the government (Council
of Ministers) could in fact authorise the sale of a majority stake in banks to
private investors. Lastly, Decree 75 of 1994 terminated state control of all banks.

‘The recommendations of the ““Commission for the readjustment of public
holdings and privatisation’’, set up in 1990, were reflected in part in Act 35 of
January 1992, establishing the statutory framework for privatisation.'® Subse-
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quently, together with the liquidation of EFIM in July 1992 (Decree 487), a great
many public credit establishments, including Banca Nazionale del Lavoro, a
- specialised credit establishment IMI (Istituto Mobiliare Itahano) the IRI and ENI
holding companies, and pubhc agencies such as ENEL and INA, were converted
into joint stock companies (Act 359). At the same time, ownership of their equity
was transferred to the Treasury, Wthh also has responsibility for the restructur-
ing and sale of companies. |

The actual privatisation. programme began in November 1992, when the
Treasury presented its ‘‘plan for the reo'rgénisation of IRI, ENI, IMI, BNL, INA
and ENEL”’."" The plan proposed the sale of the majority of the capital of public
companies, public services and public financial institmions and encouraged the
- management of these enterprises: to sell assets by curtailing government assis-
tance. Privatisation recelpts were intended to increase the net capital of IRI and |
ENI, and to allow partial relmbursement of the enormous public debt by estab-
lishing a sinking fund. - :

Resolutions taken by the government and the Interministerial Committee for

- Economic Planning (CIPE) in December 1992 then determined which companies
| were to be privatised or restructured prior to sale. More transparent sales proce- |
~ dures were also agreed.

Banks, insurance ‘companies and industrial enterpnses showmg a profit!8
were to be brought to market_ without delay, as these concerns did not call for any
substantial restructuring. In addition, privatisation of financial services was seen
as an essential step in the overall process, although the public offer for sale of
major banks was to be staggered to avoid market saturation. |

The enterpnses which cannot be privatised for some time are the monopolles
and state concessions and public enterprises in difficulty, where various forms of
intervention will first be necessary."” For example, some companies need to be
reorganised in order to separate public service functions and stralghtfoxward
commercial activities. In other cases production and distribution need to be split
and liberalised, and the degree of vertical integration must be reduced. Lastly, it
is proposed to regroup and rationalise activities which are currently dispersed.

The main sales techmques envisaged in the CIPE resolution are sale by
 mutual agreement or private placement, plans for worker shareholdings or man-
- agement by-outs, public offer for sale, and public auction. Apart from allowing
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greater transparency, public auction should impose' greater discipline and make it
~ possible to extend share ownership (to Italian households in particular). More
complex or mixed techniques will also be proposed; for instance, a majority of
the equity could be sold by private placement through competitive bids and the
balance sold by pubhc offer.

The CIPE. resolution also provides for the establishment of “hard-core
shareholdmgs, to guarantee stable ownershlp The introduction of special voting
rights is also envisaged, especially in strateglc sectors.

Given that Italy s stockmarkets are narrowly based the mvolvement of
foreign investors is seen as essential if the sales targets set out in the privatisation
programme are to be achieved. Apart from Italian investors with hard-core
shareholdings, where sales are restricted, all shareholders will be allowed to
~resell the shares they buy at pnvausatlon The consultants brought in to assess
companies for privatisation have as a rule been foreign ones. The leading banks
for the share placements have always 1ncluded at least one foreign institution.

Decree 75 of 31 January 1994 defined the‘strat’egic sectors and set out the:
government’s powers there. Article 2 stipulates that some enterprises in the -
defence, telecommunications, transport and energy sectors must amend their
articles of association so as to allow the Treasury powers of veto for three years,
over holdings of 10 per cent or more by any individual shareholder. The Treasury
will also have powers to prohibit the dissolntion,_ liquidation or transfer abroad of
‘those enterprises.? In addition, Article 3 provides that those enterprises, and
State-controlled banks and insurance companies, may introduce clauses to safe-
~guard minority interests and clauses setting thresholds for individual or group -
holdings. These provisions apply in principle equally to Italian and foreign

investors. - .

For future pnvatxsanonf investment conditions may be further spemﬁed
Ultimately the sole restrictions on ownership may relate to special aspects such as
national security, or particular sectors agreed as exceptions under EC legislation.

. The establishment of four independent bodies responsible for supervising
the energy, telecommunications, transport and water distribution sectors, pro-
posed in the privatisation progress report of April 1993, was still under discus-
sion in the third quarter of the year. Under Article. 11 of Decree 75, control of
public equity in such concerns is vested in the Treasury.
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In June 1993 the Ciampi Igov‘emment stepped up the privatisation pro-
gramme by naming the concerns to be brought to market without delay. By early
1994 a portion of assets had already been sold off?' and the procedure for selling
a number of enterprises was well advanced. In particular, the sales of Credito
Italiano in December 1993 and of Istituto Mobiliare Italiano in February
1994 were well received by the market. Public sale of Banca Commerciale was
scheduled for late February 1994. Preparations for the privatisation of INA
(insurance) were complete, and the public offer for sale is scheduled for June
1994. A number of steps have also been taken to pave the way for sale of ENEL
(electricity) and ENI (gas and oil) in late 1994. The energy group Agip is to be
sold early in 1995, and Stet (sub- -holding of IRI specialised in telecommunica-
tlons) later in the same year. [For further detalls of the pnvatlsanon plan, see also

gthe OECD Annual Revxew of Italy ]22 '

D. Control procedures

~ During the 1950s generalised.'contro.ls were instituted in order to verify that
foreign investment projects were of a ‘‘productive’’ nature. These arrangements,
which ceased to be obligatory from the early 19605, were ofﬁmally abrogated
m 1988.

Accordingly, unlike the arrangements in force in some other OECD coun-

- tries, foreign investors in Italy are no longer subject to any authorisation or

special notification obligations. They simply have to follow the same registration
as Italian investors (notarised deeds, registration with the commercial court). .

In the sectors where obstacles to access or reciprocity measures exist for

non-Italian nationals (banking and financial services, insurance, air and sea trans-

port, information — and more particularly radio and television and the press —

- commercial fisheries, the exploration and exploitation of hydrocarbons and min-

erals, tourism), all investors generally require a licence. Foreign mvestment in
these sectors 1s controlled via this mechanism.
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E. Sectoral aspects

FDI in Italy is subject to a number of restrictions concerning banking and
financial services, insurance, radio and telewsxon air and sea transport and travel
agencies. A preferential regime applies to investment by enterpnses originating in
EC member states. |

i)  Banking and 'ﬁnan’cial.servicés

Until a recent perlod the State controlled a substantial proportion of the' |
bankmg sector; de facto, this limited access to the sector by foreign investors.

With statutory changes in the early 1980s, Italy’s financial sector conducted
not inconsiderable FDI. Banks were authorised to place some equity and bonds
on financial markets. But holdings in the three banks of national interest by non-
EC investors continued to be prohibited. .

More recently, the financial services market underwent still further reforms.
Without terminating State control of the public banks, the Amato Act of
1990 authorised the conversion of the public banks into joint stock companies,?
and allowed 49 per cent of their capital to be sold to private investors. Since
Decree 75 came mto force, the Treasury is empowered to pnvatnse the public
banks entirely. : -

In addition, Decree 481/92 bringing into force the second EC directive on
banking co-ordination (EC 89/646), abrogated the 1936 Banking Act which

- barred holdings in “‘banks of national interest’’. In line with the de-compart-

mentalisation of the banking system, the decree authorised universal banking and
~ abolished the statutory and functional distinctions between commercial banks,
which covered the banks of national interest, credit institutions under public law,
ordinary credit institutions and savings banks, and specialised credit institutions.

The recent reforms, which should have a far-reaching impact on the struc-
ture and activity of the sector, also amended the rules applying to foreign
investors. Holdings in Italian banks are no longer regulated, and are now subject
to prudential rules only. The sole exception is that, for first establishment of bank
branches by an institution originating in a non-EC" country, there is a minimum
capital requxrement of L 12.5 blllnon 24 |
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~ Incorporation of the second EC banking directive into Italian law has also
relaxed the fundamental principle of Italian regulation concerning the separation
between banks and commercial or industrial enterprises. Since Decree 481/92,
banks can acquire holdings in non- financial enterprises, and remprocally, non-
financial enterprises can become co-owners of credit institutions.

However such holdings remain subject to strlct prudential rules:

- Bank holdings in mdustnal enterpnses may not as a rule exceed 3 per .
cent of net banking assets and may not exceed 15 per cent of the capital -
“of non-financial enterprises (banks with net assets in excess of
L 2 000 billion may. raise such holdmgs to 50 per cent of their net
assets).? |

— Holdings by a non- ﬁnanc1a1 enterpnse in a credlt mstltutxon may not
exceed 15 per cent, and may in no event result in the industrial or
commercxal enterpnse controlling the credit institution. The approval of
the Bank of Italy will be essential for all holdmgs of 5 per cent or more

~of a bank’s ‘capital.

These measures apply equally to Italian and forelgn investors. But holdings
in credit institutions by a non- ﬁnanmal investor originating in a non-EC member
“country are subject to remprocuy |

A new kind of multi- functlonal stock investment ﬁrm (SIM) was introduced
in January 1992, following approval of the-S_tockmarket Act of January 1991.
Under these provisions, designed'to enhance transparency, efficiency and stabil-
ity in stockmarkets, all companies dealing in securities have to have their head
~office in Italy. The Italian authorities have undertaken to amend the act in 1994 to
bring it into line with EC provisions, some of which took effect after the SIM Act
was paSsed.26 It is unclear whether the new measures will apply solely to EC
investment firms, or to all enterprises originating in the OECD area.

ii) Insurance

~ Insurance may be carried out only by enterprises taking the legal form of a
jdint stock company, a mutual company or, in the case of foreign-controlled
companies, subsidiaries or branches. All enterprises, Italian or foreign, must
obtain authorisation from the Industry and Trade Ministry to conduct life or non-
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life insurance. In the past both branches could be conducted simultaneously by
one company. At present enterprises have to opt for one or the other. Re-
insurance is an exception inasmuch as it may be carried on by an enterprise not
established in Italy. "

The Italian uxnsuran'ce market, dominated by private companies, is character-
ised by a considerable State presence and substantial foreign penetration. The
State controls four public enterprises. INA (Istituto Nazionale delle Assicura-
zioni), formerly a public agency, was converted in July 1992 into a public
financial holding controlled by Treasury The privatisation of INA, the third-
largest insurance company in Italy ranking ﬁrst in life i Insurance and second in
general risk insurance, is scheduled for June 1994.

‘As the prospect of a single market in insurance 'n_eared, foreign investors
forged numerous ties with local insurance companies in the latter half of the
1980s. In 1989 there were 247 registered insurance companies; 55 were foreign.
In addition, one-third of insurance business in 1991 was written by foreign-
controlled enterprises, mainly German and Swiss.? It seems likely that the
foreign presence will increase following the pnvausatlons

In parallel with community directives on insurance, the Italian authomles
 have made the establishment of subsidiaries or branches of non-EC insurance
companies subject to reciprocity. | '

iit) Audiovisual and written press

| Under Act 416 of 4 August 1981, majority holdings in the press sector
(newspapers, periodicals) are reserved to Italian nationals. This rule was intro-
duced to ensure transparency in the sector, through the identification of investors.
Foreign investors are restricted to mmonty holdmgs in this sector.

Under Act 223 of 6 August 1990, the State’s monopoly of radio and
television broadcasting was opened up to private-sector enterprises which are
awarded licences. Under the new regulations, enterprises established in Italy or in
an EC country may obtain concessions for the radio and television sector. Non-
EC investors cannot have a majority holding in licensed companies, however,
unless their country of origin offers reciprocal treatment. Lastly, non-EC nation-
als may not take holdings in licensed establishments with no legal personality.
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iv) Air transport

The 1942 Nav1gat10n Code prov1des that authorlsatron to carry out sched-
uled air transport services may be granted only to persons or entities owning
national aircraft which may be _entered on the aviation register (Article 777). In
order to meet the nationality conditions, aircraft must be the property of compa-
nies at least two-thirds of ‘whose share capital is held by Italian citizens, and
which are managed essentially by Italians.

| The restriction on forergn _holdmgs of more than one-third of the capital of
air transport companies has, in line with the new EC regulation 2407/92, been
- relaxed for EC investors, Accordmgly, EC country aircraft may be entered in the
aviation register in the same way as national aircraft. -

Regulation 2407/92 provides that air transport companies controlled 'by
- EC states or nationals can undertake cabotage provided that it represents an
extension of an international service.

The establlshment of ground handlmg facxlmes continues, on the other hand,
to be the exclusive preserve of the State or pubhc enterprlses in Italy At the same
- time a decision was recently adopted by the Competition Commlssron to open up
certain services, in particular to foreign air transport enterprlses 28 A number of
technical difficulties will have to be overcome, since some activities are difficult
to separate. | | |

Independent of the degree of control, the Navrgatlon Code sets nationality
requirements for the directors and- managers of air transport companies. The
chairman and two-thirds of the board directors must be Italians. While privatisa-
tion may bring changes to these prov151ons no clear detalls are available at
present.

v) Maritime transport

Like air transport, maritime transport is regulated by the Navigation Code.
All vessels require permission to sail in Italian waters, and such permission is
granted only to vessels on the national register; registration is in turn subject to
the condition that vessels are majority-owned by Italian nationals or corporate
bodies. On these grounds, requiring a genuine link between the owner of the
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‘vessel and the country of registration, non- re31dent holdings in Itahan vessels are
limited to 12 shares out of 24.

Except where international conventions provide otherwise, the Code. also
- stipulates that cabotage.is- reserved to Italian vessels (Article 224). Since new
EC regulations came into force on 1 January 1993, EC vessels are assimilated to
Italian vessels and may be entered on Italian registers Accordingly, they too may
carry out cabotage. Services between islands are prov151onally reserved for Ital-
ian vessels, however (EC 3577/92)

The Code of Navigation also lays down natlonahty requirements for the
board of directors, over half of whom must be Italian nationals. The chairman
~ and his deputies must also be Italian.

Vi) Cémmercid! ﬁshing

In order to fish in Itahan territorial waters enterpnses must be entered on‘
harbour masters’ reglsters (Act 963 of July 1965) |

Given that the vessels used for ﬁshmg are subject to the Code of Navxgatxon
oonly enterprises with an Italian majority holding may carry on maritime fishing,

In spite of recent EC directives on access to territorial waters for Community
enterpnses this restriction also applies to enterpnses ongmatmg in EC member
states (Regulatlon 3760/92)

vii) Energy

The energy sector, in which public enterprises predominate, is heavily
dependent on imports. In 1991 over 80 per cent of Italy’s primary energy
consumption was imported, including 95 per cent of oil and 65 per cent of natural
gas. Between 12 and 15 per cent of electricity was imported, mainly from France.

The major public enterprises ENI and ENEL hold key posmom in each
sphere of energy activity:

— ENI, which has a de facto monopoly of natura] gas production and
imports, also has 40 per cent of the oil market. The remaining 60 per
cent are shared among some 15 companies, some of which are foreign,
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- ENEL produces some 82 per cent of electricity generated in Italy, with
mumcxpahttes and a few private generatorq covering the balance. .

The rights of ENI and ENEL, which are largely sole rights, were set by
decree. Legislation going back to the early 1950s set up ENI as. the national
hydrocarbons agency and gave it a monopoly for the construction and exploita-
- tion of hydrocarbons infrastructure and rights to prospect, exploit, transport and
store hydrocarbons. Followmg the conversion of ENI into.a joint stock company, -

it has been granted concessions and sole licences for most activities. Legtslatlon
“in the early 19603 established ENEL as the publtc electricity agency.

The structure of electrtcny generation and dnstrtbutton have not been funda-
mentally affected by amendment of the Act prohibiting electricity imports by
importers other than ENEL, or by the liberalisation of electricity generation,
especially for own consumption, unde’rCommUhIity' directives (Act of 9 January
1991), or by ENI’s conversion into a joint stock company.

Prospection and exploitation of liquid hydroCarbons is subject to reciprocity
for enterprises originating in a non-EC country (Act of 10 February 1953). "
Moreover, no operator apart from ENI may be licensed for more than
10 000 square kilometres on- <;hore or off—shore

Sirtce Act 221 of 30 July 1'990 came into effect, mineral exploration and -
exploitation has been covered by a specific regulatory framework; a reciprocity
_ requirement applies for investors from non-EC countries. |

viii) Tourism

- Authorisations, granted by regional authorities and endorsed by the central
government, are required for investment in travel and tourist agencies. Authorisa-
tion may be refused to investors originating in non-EC. countries under
Article 58 of Decree 616 of 27 July 1977 and Article 9 of Act 217/83, which
provide that foreign direct mvestment in *‘travel and tourist agencies’" is subject.
to reciprocal treatment '
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~F. Monopolies and concessions

Until a recent period, all major services regarded as public services were
public monopohes * Energy (electricity, hydrocarbons, nuclear power), telecom-
munications, transport (rail, air, sea, local), postal services, water, waste manage- -
ment and lotteries were all controlled by the State. This control was exercised
either through public holding companies, which had de factv mo'nopolies, or
through exclusive concessions granted by the State or local authorities: The lack
of separation between the regulato'ry authority and the public service producer to
which exclusive concessions were generally granted made privatisation
impossible.

Modifications have been introduced on account of privatisation and of
alignment on Community provisions intended to expose the economies of
member states to greater competition to promote efﬁcxency and economic growth
These medifications entail the dlsmantlmg of State monopohes

The ﬁrst steps in this reduction concern the monopohes of oil and gas
extraction and productlon More flexible arrangements, based on administrative
concessions, were introduced in 1992 (Act 359, Article 14). A new statutory
framework for the sector is in preparation.

Despite the recent reforms, powers to assign, control and regulate conces-
sions remain very fragmented and responsibilities are divided among a number of
‘ministries, local authorities, public companies- and national commissions, the
most important of which is CIPE. In addition, there are no regulations defining
the role that foreign investors may play in the de-monopolised sectors.

Public holding. companies predominate at national level at present, due to
the conversion of ENEL (electnclty) and FS (rallways) into - Jomt stock
compames ' '

Holding companies have the following government concessions:

~  Electricity production and distribution has been entrusted to ENEL, and
gas production and distribution to Snam and Agxp, both sub- holdmgs of
ENL

—  Stet and Iritel, two sub holdmgs of IRI, control v1rtua11y the whole of the
telephone network under exclusive concessions grantedby the State.®®
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~ Only terminal and value-added services were recently liberalised in
conformity with EC directives. | | :

~— A regime of virtually exclusive concessions also applies to rail transport

~ services provided by FS. Certain local links of minor importance are

exceptions to this rule, as are the construction and management of high-

speed links, which have been entrusted to a new holding company

(TAYV) in which the »'priv’ate sector holds most of the capital. Domestic

and international air services are provided by Alitalia, a sub-holding of

1IRI, under a regime of non-exclusive State concessions. IRI subsidiaries
“also predominate in short-sea shipping and motorway operations.

Public hOlding compani'es also operzite in sectors wholly unconnected with
the provision of public services, notably manufacturmg activities, the drsmbutron |
of salt and tobacco, mines and oil and gas extraction. Although there is no
discriminatory regulatlon W1th respect to, foreign mvestment here all these sec-
 tors are de facto closed to forergn investment. ' |

At local level, most publicsérvices are provided _via,p’ublic enterprises.
controlled by local authorities. This is the case with water distribution, waste
management, and urban and inter-urban transport. The postal service remams an
exceptlon bemg dlrectly controlled by the State

G. National security

ltaly does not apply restrictions.on foreign mvestment based on consrdera—
tions of pubhc order or essentral secunty interests.

. The predominance of the publi_c sector has generally meant that measures to
protect national security were not required. Given the uncertainties flowing from
privatisation, this approach may be reviewed and government may have to seek
new methods -of retaining control of some ‘‘strategic’’ sectors, in particular by
relying, as already mentioned, on exceptions set out in'EC regulations.
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H. Private practices and the regulatory environment

A range of practices or regulations can also have the effect. even if this is -
not necessarily their objective, of preventing or at least lrmltmg foreign
investment. ‘

- The main barrier to FDI in Italy is clearly the structure of production.
Alongside the numerous companies controlled by the State, the private sector is
highly atomised.?' Apart from historical factors, relating to the tardy development
of industry in Italy, the large number of SMEs is also due to institutional
measures. Until 1990 SMEs enjoyed ‘derogations from employment protection
regulations and received fiscal aid. In additicn, the inadequate development of
financial markets did not assist the use of risk capital rather than self-financing or -
borrowing by medium-sized enterpnses Large pnvate enterprises, relatrvely less
 common than in other developed countries, constitute less than 5 per cent of
enterprises. In addition, jeint stock companies often remain essentrally family
concerns with a limited stock market quotation. In order to prevent hostile bids,
cross-holdings among owners of quoted family concems are not unusual

There has long been a general regulatory restrrctlon on approval clauses in
articles of association to provide a discriminatory.reservation over sales of shares
to foreign nationals, but under Article 3 of Act 75/94 enterprises in “‘strategic’’ |
sectors may now introduce approval clauses. Although non-discriminatory in
formal terms they may, depending on the way they are used, restrict foreign
mvestment

It has also been estimated?? that obstacles to competmon such as sub31d1es
~and restrictive policies on government procurement have helped large publrc or
private enterprises to build up dominant positions. Public enterprises are fre-
quently in a monopoly position. Many public services are costly and of limited
efficiency, financial services remain'relatively, little developed and retail trade,
essentially in the hands of small enterprises, dominates the market because
administrative restrictions limit the creation of new businesses.

It should be noted that antitrust legislation comprising a series. of rules
concerning cartels, abuse of dominant positions and mergers, was introduced in
October 1990 (Act 287) in order to strengthcn the operatron of ‘market
mechanisms.** -
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In addition, the Italian tax system is globally cOm_plex and frequently
amended. There are many tax rates, and tax.is very progressive.>* Corporation

~ tax, a combination of income tax on legal entities (IRPEG, 36 per cent) and local

income tax (IR, 16.2 per cent), amounts on average to 52.2 per cent. Taking
account of the tax relief allowed for enterprises, the OECD has re-estimated this
rate at 46.3 per cent, one of the highest rates in the OECD area.’ What is more,
enterprises have to pay heavy social insurance contributions and there is a
considerable fragmentation of the tax on unearned income. The Italian authorities
are aware that a reduction in tax, and in particular a more stable fiscal policy, -
would contribute to a better climate for business and have a beneficial impact on
investment in general. On account of the scale of public debt, the government s
margin for manceuvre is limited. But the Minister of Finance has mentroned the
nossxbllrty of lowerlng the nominal rate whrle broadenmg the tax base.

The orgamsatlon of the labour market is a final element whxch accordmv to
various surveys, ' is thought to have had a dissuasive impact on investment.
Changes in the system of wage bargammg and abandonment of wage indexation
(‘“scala mobrle”) since 31 July 1992 are moves towards greater labour market
flexibility. But further measures still seem necessary to reduce the existing
rlgrdmes
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- Chapter 3 |

Conclusion

Unlike some other OECD countnes Italy has no general control procedures
and apart from some sectoral restrlcuons the authorities have not conducted any
active policy elther to encourage or to restrict FDI.

Under the moves towards European mtegratmn and a pohcy of economic
libera_hsatilon‘ and State disengagement, a number of measures have been taken to
open the Italian econovmy' up further to FDL Restrictions applying to banking and
financial services, radio and television, and air and maritime navigation have
" been removed or relaxed. It was noted with regret, however, that some of the
liberalisation measures apply only to EC investors. Investment by enterprises
from non-EC countries is still subject to a number of sectoral restrictions, partic-
ularly in radio and television as well as in air and maritime navigation. In the last
two sectors, EC regulations (2407/92 and 3577/92) have a decisive- bearing.
‘Moreover, investors from non-EC countries face reciprocity requirements in
~banking, insurance, tourism and hydrocarbons. New requirements were. intro-
duced recently in radio and television and mineral exploration and exploitation.

The scale of the recent privatisation plan implies extensive participation by
foreign investors. In the absence of a firm legislative framework, however, some
uncertainties persist as to the real opportunities that will be available to foreign

“and non-resident investors. Examination of Decree 75 of January 1994 gives the
~ impression that while the Italian government has relinquished the idea of taking
an active role in industrial policy, it has not decided to forgo intervention in
~ certain strategic sectors, The Italian authorities -will have to introduce further
legislation during the privatisation process. The new provisions should open the
Italian economy up further so that direct investment can continue to contribute to
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its development, in particular by bringing in new methods and technology and
different know-how, and through greater international integration.

The authorities have also undertaken to pursue their efforts to reduce the
remaining structural barriers to market access which may have discouraged
foreign enterprises from investing in Italy. In addition to the de-monopolisation
~ and privatisation moves, efforts have been made to bring down the weight of
public debt and over the longer term to reduce the pressure on interest rates and
tax rates. The government has also shown readiness to develop financial markets
and introduce greater flexibility in the labour market.

If the regulatory framework, already relatively open, is further liberalised,
foreign enterprises may reinforce their presence in the Italian economy very
considerably. Integration w1th EC partners with whom closer ties have been
‘established in recent years, may then accelerate and integration in the world
economy will be strengthened -
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R. Cominotti, and S. Marchxottl Italia multinazionale 1992, Etas hbn Rome 1992

Sergio Sgarb1 Foreign Direct Investment in Imly Policies and Trends, Istituto dx studi per la
programmazlone economica, Rome, March 1993.

Banca d’ltalia, Report on Italy s Prtvat:sat:on Programme, Rome, February 1994
S. Laird, and A. Yeats: Quantitative Methods for Trade Barriers Analyszs Cambridge,

~Harvard Umversnty Press, 1990

The Mezzogiorno comprises exght regxons Abruzzi, Molxse, Campama Pugha Basxlxcata
Calabria, Sicilia (Sicily) and Sardegna (Sardinia). : :

Emst and Young: Regions of the New Europe: A Comparatzve Assessment of Kev Factors in
Choosing your Location, 1992. '

: “Reglonal Disparities: the Southern Issue”, in Economic and Fmanc:al Situation of Italy,

Commission of the European Communities, Reports and Studies, No. 1, 1993.

- CEEP (1990), Les entreprises pubhques dans la Communauté éconoquue europeenne

Anncles CEEP, Brussels.
OECD (1994), Economic Survey: Italy. 1993-1994.

This Commission established the statutory framework for converting holdings (IR, ENI and
EFIM), public agencies (such as CREDIOP, IMI and ENEL) and State monopolies including
the railways (FS) into joint stock companies, and specified conditions applying to investment.
The plan was accompanied by a ‘‘greenbook paper on public holdings'". describing the
public enterprises sector-in detail and analysing various aspects of pnvausanon **Libro verde

- sulle participazioni dello Stato’', Rome, November 1992.

The sixth-largest bank, Credito Italiano; the sucond-largest insurer, INA; the engincering

- concern Nuovo Pignone, which is part of ENI; and SME; the food sub-holding of IRI.
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19.
- 20.

21.

22.
- 23.

24,

- 25.

26.

27.
28.
29.
30.

- 31

32.
33.

34
35.

" The government invited IR] to submit specific proposals for the restructuring of its sub-
“holdings Ilva and Iritecha; EFIM was to do the same for Alumrx

‘The enterprises concerned bemg desrgnated by decree.

Part of the industrial activities of SME, a food/hotel/catering sub- holdmg of IRI, were sold
off for L 747 billion; the glass specialist SIV, an EFIM sub- holding, was sold for L

» 210 billion; and some small ENI subsrdranes were sold for L 833 blllron

See reference 15 above

A large number of the 142 pubhc banks have already been converted into )omt stock
companies. :

Establishment of a branch is assimilated to the establishment of a domesuc credit mstmmon

for which L 12.5 billion is required.

Fazio: Implications for Italy’s Bankmg System of the Transposition_ into Italian Law of the
Second Banking Directive, Bank for International Settlements Review No. 136, Basle,
27 July 1993. ' ’ :

The SIM Act runs counter to Amcles 52 and 59 of the Treaty of Rome, the First EC Banking

- Directive, and the Investment Services Directive of June 1993. -

Coopers & Lybrand, The European Insurance Har_zdbobk, 19‘91.‘

Financial Times, Brussels Threat to Airport Ground-handling»Monopolies, 26 August 1993.
Europrospects Ltd., Italy’s Economic System, 1990. :

Les Echos Derniére ligne droite pour Telecom Italza 14 September 1993. Iritel was set up in
1992 with the takeover of an independent interurban phone company. Under a major restruc-
turing plan, the telephone services provided by Iritel and two STET subsidiaries, SIP and

Telespazio, are to be brought together under a new IRI sub-holding, Telecom [talia, since
August 1994. : : '

" The Fortune ranking of the 500 blggest enterpnses in 1989 mcluded nine Italian emerpmes

as against 55 for the United Kingdom, 38 for Germany and 23 for France
OECD (1991), Economic Surveys: Italy, 1990-1991.

Eric Lacey: *‘The ltalian Competmon Law Compared with Other OECD Countnes Compe-
tition Laws*’, Journal of Public Finance and Public Choice, 1990, s .

OECD (1989), Econom;c Surveys: Italy, 1988-1989.
OECD (1993), Taxes in OECD Countries.
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Annex 1

‘Italy’s current position under the Code of Libéralisation of Capital
Movements and the National Treatment Instrument

Introduction

As a signatory to the OECD Code of-Liberalisation of Capital Movements  (the
Code) and the National Trea'tment'Instrument (NTT), Italy has undertaken a number of
obligations in the foreign direct investment field. The present annex highlights the main
provmons of these mstruments as well as Italy s position under them. -

- The OECD commitments

The Code and the NTI are the two main instruments for co-operation among OECD
member countries in the field of foreign direct investment.

The Code, which has the legal status of OECD Council Decisions and is binding on
all Member countries, covers the main aspects of the right of establishment for non-
resident enterprises and requires OECD members to progressively liberalise their invest-
ment regimes on a non-discriminatory basis and treat resxdent and non- -resident investors
ahke -

The NTI is a “*policy commitment”’ by Member countries to accord to established
foreign-controlled enterprises treatment no less favourable than that accorded to domestic
enterprises in like situations. While the NTI is a non-binding agreement among OECD

~Member countries, all measures constituting exceptions to this pnncxple and any other
measures which have a bearing on it must be reported to the OECD.

Member countries need not, however, liberalise all their restrictions upon adherence
to the above instruments. Rather, the goal of full liberalisation is to be achieved progres-
sively over time. Accordingly, members unable to fully liberalise are permitted to main-
tain ‘‘reservations’’ to the Code of Capital Movements and *‘exceptions’’ to the NTI for
outstanding foreign investment restrictions. These limitations to the liberalisation obliga- _
tions may be lodged at the tlme a member adheres to the Codes, whenever specific
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obligations begin to apply to a member, or whenever new obligations are added to the
instruments.

The investment obligations of the Code and the NTI are, in fact, complementary,
both dealing with the laws, policies and practices of Member countries in the field of
direct investment. However, the Code addresses the subject from the point of view of
non-resident investors in an: OECD host country, while the NTI is concerned with the
rights of established foreign-controlled enterprises. Limitations on non-resident (as
opposed to resident) investors affecting the enterprises’ operations and other requirements
set at the time of entry or establishment are covered by the Code. The investment
operations of foreign-controlled enterprises after entry, mcludmg new investment, are
- covered by the National Treatment Instrument. :

_ Measures pertaining to subsidiaries fall under the purview of the Code or the NTI,
depending on whether they set conditions on entry/establishment or concern the activities
of foreign-controlled enterprises already established. As to branches, the 1991 Review of
the OECD Declaration and Decisions on International Investment and Multinational
Enterprises introduced a distinction between ‘‘direct’”’ branches of non-resident enter-
- prises and “‘indirect’’ branches, that is branches of already established foreign-controlled
enterprises. The latter are subject to all the five categories of measures covered by the
NTI (investment by established enterprises, government procurement, official aids and
“subsidies, access to local financing and tax obligations). The investment activities of
“‘direct’’ branches of non-resident enterprises, which concern the category of measures
covered by the NTI, fall however, exclusively under the purview of the Code.

The Committee on Capital Movements and Invisible Transactions and the Commit-
tee on International Investment and Multinational Enterprises together conduct country
- examinations of Member country measures covered by these OECD commitments. These
examinations involve a face to facé discussion between representatives of the two Com-
mittees and experts from the country being examined. The discussion is based on
submission by the Member concerned and a document prepared by the Secretariat. The .
objective is to clarify the nature and purpose of remaining restrictions and to identify
possible areas for further liberalisation. The examinations usually conclude with modifi-
cations to the Member country’s position and recommendations by the OECD Council to
the Member’s authorities concemmg the future dlrecuon of the country s foreign dlrect
investment policies.

Italy’s position under the Code and the Naﬁohal Treatment Instrument ,

‘The FDI regime in Italy is a liberal one although restrictions remain in force in a
number of sectors, Since the last country examination under the Code of Liberalisation of
Capital Movements in 1988, Italy has pursued a policy of relaxing and in some cases
removing a number of exceptions and reservations under the Code and the NTI.
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Following the examination conducted by the CMIT and CIME in 1993, Italy has
limited or withdrawn a number of exceptions and reservations under these two instru-
ments and, as is permissible, added new reservations. corresponding to restrictions intro-
duced’ as part of the de- monopohsatxon of air transport, telecommunications and
telev1snon : :

- As the attached list shows Italy’s exceptions and reservations .are now conﬁned
essentxally to investments by entities originating in non-EC countries in radio and televi-
_sion, insurance, air and maritime transportation, as well as tourism. The restrictions
which apply equally to EC investors concern holdings in the press and pubhshmg sector,
purchase of aircraft, fishing in Itahan temtonal waters, and the estabhshment of stock
investment companies.

‘In addition, investors from nion-EC ‘cou_ntries face reciprocity requiremehts in the
banking, insurance, hydrocarbon and tourism sectors. The entry on tourism reflects a
long-standing measure, inadvertently omitted in the past. New measures of reciprocity
under the Annex E of the Code will be considered by the CMIT at a later date in the
context of a general review of the problems raised by new reciprocity measures intro-
- duced by the OECD countries. :

a) Italy’s reservations on fore:gn dtrect investiment under the Code of
Liberalisation of Capital Movements : :

1. ““*List A, Direct mvestment:

I/A ,
~ In the country. concerned by non-residents.
Remark: The reservatlon apphes only to:

i) Majonty pamclpatmn or controlling interest in compames that
- publish daily newspapers and periodicals;

ii) Licences. granted to audio-visual communications enterpnses hav-
ing their headquarters in a non-EC member country; o

iii) Majority participation by no~-EC residents in companies licensed
for television and sound-radio broadcasting, and participation by
non-EC residents in companies having no legal personahty and
licensed for television and sound-radio broadcasting;

~iv) The purchase by foreigners of aircraft registered in Italy and for-
elgn ownershtp exceeding one-third of the share capital of compa-
nies possessing such aircraft;

v) The purchase by forelgners other than EC residents of a majomy
interest in Italian flag vessels or of a controlling interest in ship
owning companies having their headquarters in Italy;
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vi) The purchase of Italian flag vessels used to fish in Itahan territorial
waters;

vii) The estabhshment of branches agencxes etc of secuntles mvest—
‘ '_ment companies.’’ ‘

2. Italy S posmon under Annex E to the Code of Lrberahsatlon of Capltal'
‘Movements: - :

““ i) Establishment of branches of banks ongmatmg m non-EC member counmes is
_subject to a reciprocity requirement;

" ii) Establishment of insurance companies ongmatmg in non-EC member coun-
tries 1s subject to a reciprocity requirement; ' :

iii) Forelgn investment in the explorauon and exploitation of hqmd and gaseous
hydrocarbons is subject to a reciprocity requirement;

iv) ' The granting of licences to tour operators or travel agents who are natronals of
non-EC member countnes or to. enterpnses in such countnes 1s subject to a
rec1procrty requlrement : -

b) Measures‘repor_'ted as exceptions to the National Treatnient Instrument
A. Ex‘ce’ptions'at natiomil, Ievel .'
I. Investment by established foreign-controlled enterprises

Fishing »
Fishing in temtonal waters reserved to- nationals.

Authority: Act No. 963 of July 1965; Article 2 of the Convention on territorial
waters and the connguous zone of April 1958

Air transport
Cabotage is reserved to natlonal compames unless international conventions on air
transport services state otherwise.

Companies from EC countries are authorised to undertake cabolage that represems
an extension of an international service.

Authority: Navrgauon Code, Amcle 780 of RD No. 327 of March 1942.
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Air transport

Registration of aircraft is reserved for Italian citizens, the State, Provmces State
authorities and institutions, and companies headquartered i in Italy, with at least two-thirds
of the share capital owned by Italian citizens.

| Air transport companies holdirtg licences issued in Italy are subject to the nationality
requirements established by Regulation 2407/92, Wthh provides for the control of
‘enterprises by EC States or Community citizens.

Authorzty Navrgatlon Code, Article 751 of RD No. 327 of March 1942.

Air transport

Non-national airlines are not: permitted to establish their own ground handling
facilities in airports which are either directly managed by the State or awarded in partial
concession to companies with essentlally public capital.- ‘ :

Authority: Decree of the Ministry of Transport No. 28/T of March 1988 in apphca- |
~tion of Article 7 of Act No. 449 of August 1985. -
Mantlme transport

‘Maritime cabotage as well as marmme services of port areas are reserved for Italian-
and Community-owned ships. ‘Cabotage between 1slands remains excluswely reserved for
Italian ships. -

Authority: Article 224 of the Code of Navigation.
II. Ofﬁcial.aids and subsidies

Ftlms

Aids, subsndnes and credit facxlmes are available for Italian film producnon or co-:
production with foreign-controlled enterprises from countries with co-production agree-
ments. Credit facilities may also be awarded for the distribution of films by Itahan-owned
companies. EC companies are assimilated to Italian compames
1. Tax obligations

None.

IV. Government purchasing

‘None.

49



1L

Access to local finance

None.

Exceptions by territorial subdivisions

" None.

¢) Measures reported for transparency under the. National Treatment
Instrument ~

Transparency measures at the levei of | natinnal_ government
Measures based on public order and essential security considerations. |

None.

‘Other measures reported for transparency at the level of national
_ government.

a) Investment by established foreign-controlled enterprisek. |

None. i | | ¢

b)- Corporate organisations

Air transport

Foreign-controlled enterprises, regardless of the degree of control, may reg:ster their -
axrcraft in the national Register on the condition that national interests predominate in
their administration and management. Such is the case when the majority of administra-
tors, including the chairman and his deputy, as well as two-thirds of the members of the |

- board of directors, are Italian nationals.

Authority: Article 143 of the Nav_lgation Code.

Maritime transport

Foreign-controlled companies, regardless of the level of control, may have their
ships entered in the national register on the condition that there is a predominance of
national interests in their administration and direction. This is defined as arising when the
majority of administrators, including the chairman‘and hns deputy, as well as the majomy .

of the board of directors, are ltahan nationals.

Au:hor:ty Article 143 of the Navigation Code.



c¢) Government purchasing
None.
d) ‘(_)ﬁicial aids and subsidies

None.

B. Measures reported for transparency at the level of territorial subdivisions

None.
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