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Context

The Freedom of Investment Roundtable, an intergovernmental forum hosted since 2006 by the
OECD Investment Committee, brings together over 50 OECD, G20 and other governments from
around the world to exchange information and experiences on investment policies. Participants
in the Roundtable have been considering investment treaty policy and investor-state dispute
seftlement (ISDS) at reqular meetings since 2011.

In October 2017, Roundtable participants considered a Secretariat paper on appointing
authorities and the selection of arbitrators in ISDS, essentially the same as this consultation paper.
Following discussion of the paper, the Roundtable requested the Secretariat to seek comments
on the paper including from the five arbitration institutions considered in the paper, and from
selected stakeholders and parficipants in ISDS. Invited commentators were informed that the
consultation paper and comments could be made public. The consultation paper and
comments received were considered by governments at the March 2018 FOI Roundtable.

This consultation paper and comments received to date are available on the OECD website at
www.oecd.org/investment/Consultation-ISDS-appointing-authorities-arbitration.htm in  order to
foster informed public and inter-governmental debate. The consultation paper is a draft and is
under revision. Further work relating to the paper will include additional research, follow-up and
revisions including to address comments received, and analysis of additional arbitration
institutions. The Roundtable will consider appointing authorities and a revised version of the paper
at a forthcoming meeting.

The consultation paper does not necessarily reflect the views of the OECD or of governments that
participate in OECD-hosted dialogue on international investment policy. It cannot be construed
as prejudging ongoing or future negotiations or disputes arising under investment treaties. This
document and any map included herein are without prejudice to the status of or sovereignty
over any territory, to the delimitation of infernational frontiers and boundaries and to the name of
any territory, city or area.

Contact

David Gaukrodger, Head of Unit and Senior Legal Adviser, Investment Division
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Introduction®

1. The Roundtable has requested the Secretariat to prepare materials on arbitrators, adjudicators
and appointing authorities, and a first paper in this area was discussed in October 2016. It provided general
background and considered among other things the role and importance of appointing authorities in
investor-state dispute settlement (ISDS) in generic terms. Appointing authorities typically intervene
primarily following each disputing party's selection of its co-arbitrator. This is because the appointing
authority’s most important role is to appoint the chair of a tribunal if the parties or co-arbitrators are unable
to agree on one.

2. Roundtable participants highlighted a number of issues in their initial discussion about appointing
authorities.? The importance of the identity of arbitrators and especially the chair to the outcome of
disputes was emphasised. Competition between arbitration institutions, its impact and the related
incentives were seen as important themes that deserved further attention. A participant pointed to her
government’s general policy to identify a single appointing authority in each investment treaty to avoid
uncertainty; such treaty designations of an appointing authority are increasing but remain exceptional in
the overall treaty pool. The Roundtable requested the Secretariat to revise the paper and continue its work
including by initiating a broader dialogue with appointing authorities.

3. This revised and substantially expanded paper provides more background information for a
Roundtable dialogue with arbitration institutions that incorporate appointing authorities active in 1ISDS.? In
addition to considering the role of appointing authorities in general terms, it describes five arbitration
institutions that are active in ISDS. It remains a work in progress as research and analysis are continuing.

4. Interest in the role of appointing authorities in ISDS is growing for several reasons. Amendments
to arbitration rules and practices — now frequent — have given appointing authorities a broader role in
arbitral selection and other aspects of ISDS.* A prominent example involves the adoption of new
“emergency arbitrator” rules which can allow those that can initiate claims to obtain an appointing

This note does not necessarily reflect the views of the OECD or of the governments that participate in the
Freedom of Investment (FOI) Roundtable, and it should not be construed as prejudging ongoing or future
negotiations or disputes pertaining to international investment agreements. The opinions expressed and
arguments employed are those of the author. The research assistance of Jonas Dereje during an internship in the
Secretariat is gratefully acknowledged.

The following economies are invited to participate in the Roundtable: Argentina, Australia, Austria, Belgium,
Brazil, Bulgaria, Canada, Chile, People’s Republic of China, Colombia, Costa Rica, Czech Republic, Denmark,
Egypt, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, India, Indonesia, Israel, Italy, Japan,
Jordan, Kazakhstan, Korea, Latvia, Lithuania, Luxembourg, Malaysia, Mexico, Morocco, Netherlands, New
Zealand, Norway, Paraguay, Peru, Poland, Portugal, Romania, Russian Federation, Saudi Arabia, Singapore,
Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Thailand, Tunisia, Turkey, Ukraine, United
Kingdom, United States, and the European Union.

2 Summary of discussions at Roundtable 25 (17 Oct. 2016).

Appointing authorities active in ISDS generally form part of larger institutions that provide broader support
services for arbitration. For convenience, the term “arbitration institution” will be used herein to refer to these
combined functions and institutions.

* See, e.g., Justice Clyde Croft (Supreme Court of Victoria, Australia), The Revised UNCITRAL Arbitration
Rules of 2010: A Commentary, p. 7 (“the revised [UNCITRAL Arbitration] Rules also grant much wider powers
to appointing authorities. Thus, the decision of how this appointing authority is designated becomes more
practically important.”) As discussed below, all three private-sector arbitration institutions addressed here
released new or amended arbitration rules in 2017; the pace of new amendments has increased markedly.

7



https://one.oecd.org/document/DAF/INV/WD(2016)16/FINAL/en/pdf
http://www.austlii.edu.au/au/journals/VicJSchol/2010/55.pdf
http://www.austlii.edu.au/au/journals/VicJSchol/2010/55.pdf

authority appointment of an emergency arbitrator in one day and an “order” or “award” against a
respondent government in less than a week. Decisions relating to the designation of appointing authorities
in ISDS have involved significant treaty interpretation, have drawn public comment, or are expected to
have a significant impact on the number of 1SDS cases.” Some have found a correlation between the choice
of arbitral rules and arbitration institution on the one hand, and ISDS case outcomes on the other hand.’
Greater transparency from arbitration institutions has been advanced by some as an incremental solution to
address the issue of public confidence in ISDS.’

5. Public expressions of dissatisfaction with an ISDS arbitral pool seen as dominated by
commercial arbitrators, men, people from the upper reaches of the top 1% of incomes or individuals from
developed countries have also generated increased interest in selection procedures for arbitrators including
by appointing authorities. The investment court system (ICS) proposal has generated debate about the
relative merits of government appointment of judges and the current system of appointments by disputing
party/counsel and appointing authorities. The Roundtable has emphasised the general need for better
information and explanations to the public.

6. Arbitration institutions are also evolving including to respond to an expanding number of ISDS
cases, market pressures or specific concerns. They are adopting new rules, including rules designed to
attract cases involving governments and/or investment. They are modifying their disclosure of their
activities relating to arbitrator appointment, with some now disclosing more and others less. The most-used

See Luke Eric Peterson, Investment Arbitration Reporter, After Organisation For Islamic Cooperation Fails to
Nominate an Arbitrator to Sit in Investor-State Case, PCA Breaks Stalemate by Designating an Appointing
Authority (31 Mar. 2017) (reporting on case where PCA interpreted MFN clause in treaty to give investor access
to 1976 UNCITRAL Rules in a different treaty and applied those rules to find that the PCA Secretary-General
could designate a new appointing authority in certain circumstances; suggesting that “[t]he decision this week by
the PCA to designate a replacement appointing authority could mean that investors will hasten to the PCA’s
doorstep in any cases where the OIC Secretary-General fails to perform the role set out in the OIC investment
treaty.”).

See Beth A. Simmons, Bargaining over BITs, Arbitrating Awards: The Regime for Protection and Promotion of
International Investment, World Politics vol. 66, no. 1 (January 2014), pp. 12-46, at p. 37:

The choice of commercial rules — those of business groups such as the ICC or
the SCC — is also associated with larger awards [in ISDS]. Indeed, investors
were about 60 percent less likely to receive an award of less than $1 million and
80 percent more likely to get an award over $500 million when commercial
venues, such as the ICC or SCC, were used (for example, compared to the ICSID
or UNCITRAL). While causal inference is difficult to assign in this case—the
choice of tribunal itself is likely to be quite strategic—it is an interesting finding
in light of the fact that in almost all international investment agreements, it is the
investor who has the right to choose the rules that govern the case.

No attempt has been made at this stage to evaluate the basis or accuracy of this finding. It is reported at this stage
as an indication of growing interest and analysis of the role and impact of arbitration institutions.

See, e.g.,, Armand de Mestral, Investor State Arbitration between Developed Democracies, in Armand De
Mestral, ed., Second Thoughts: Investor State Arbitration between Developed Democracies (2017), ch. 1 (noting
that “much could be done ... to increase transparency” by administering agencies in ISDS and that movement
towards greater transparency by all administering agencies should assist in promoting public confidence); 33rd
Joint Colloquium on International Arbitration (AAA-ICC-ICSID) Commercial and Investor-State Arbitration:
Towards Convergence? (focus on topic of “Transparency of institutional decision-making”).

The issue extends beyond ISDS although considerations may differ. The Vienna International Arbitral Centre
(VIAC) announced in Sept. 2017 a new policy of disclosure of all of its appointments of arbitrators in all cases
“[flollowing the call for more transparency in the appointment process of institutional arbitration”. See VIAC
Avrbitral Tribunals, VIAC website. The VIAC is not otherwise addressed herein due to its apparently limited role
in investment arbitration.



https://www.iareporter.com/articles/after-organisation-for-islamic-cooperation-fails-to-nominate-an-arbitrator-to-sit-in-investor-state-case-pca-breaks-stalemate-by-designating-an-appointing-authority/
https://www.iareporter.com/articles/after-organisation-for-islamic-cooperation-fails-to-nominate-an-arbitrator-to-sit-in-investor-state-case-pca-breaks-stalemate-by-designating-an-appointing-authority/
https://www.iareporter.com/articles/after-organisation-for-islamic-cooperation-fails-to-nominate-an-arbitrator-to-sit-in-investor-state-case-pca-breaks-stalemate-by-designating-an-appointing-authority/
https://webapps.worldbank.org/apps/ICSIDWEB/Documents/33rd%20Joint%20Colloquium%20AAA-ICC-ICSID.pdf
https://webapps.worldbank.org/apps/ICSIDWEB/Documents/33rd%20Joint%20Colloquium%20AAA-ICC-ICSID.pdf
http://www.viac.eu/en/arbitration/viac-arbitral-tribunals
http://www.viac.eu/en/arbitration/viac-arbitral-tribunals

arbitration institutions in ISDS have greatly expanded their staff to handle the increased ISDS case load
and are engaging in more outreach; others are seeking to expand their currently-small share of ISDS cases.

7. Five appointing authorities have been selected for initial analysis based on several criteria. The
analysis addresses the two principal inter-governmental organisations that provide arbitration institution
services in ISDS: the International Centre for Settlement of Investment Disputes (ICSID); and the
Permanent Court of Arbitration (PCA).2 In addition to their inter-governmental nature, they are both
important in the current system: ICSID is the market leader in terms of number of ISDS cases overall and
by year, with approximately 440 ISDS cases registered under the ICSID Convention and Additional
Facility Rules’, plus 64 UNCITRAL investor-state arbitration claims over the last ten years.® The PCA
makes less information available about the overall scope of its role in ISDS, but it is undoubtedly an
important actor with a significant ISDS case load, in particular under the UNCITRAL Rules. Both
institutions are based on international treaties and have supreme governance bodies with government
representatives. ICSID is based in Washington D.C. in the United States while the PCA is based in The
Hague in the Netherlands.

8. The initial review also includes three private-sector arbitration institutions. In order of number of
known ISDS cases administered to date, they are the Arbitration Institute of the Stockholm Chamber of
Commerce (AI-SCC); the International Chamber of Commerce (ICC); and the Singapore International
Arbitration Centre (SIAC)." All three are primarily commercial arbitration institutions. Their rules are
included as options for covered investors in far fewer treaties than ICSID. The three private-sector
arbitration institutions have had different levels of activity in ISDS. The AlI-SCC has recently reported that
it administered 82 1SDS disputes over the period from 1993 to 2016." It reports inclusion of the Al-SCC
Rules in approximately 60 bilateral treaties and it has a role in particular as an option for claimant investors
under the multilateral Energy Charter Treaty, the most-used treaty for investor claims. The Paris-based
ICC is the most-used institution for international commercial arbitration; it reports inclusion as an option in
18% of BITs and has been engaged in various efforts in recent years to attract more ISDS cases, resulting
in an increased 1SDS case load.*® SIAC is a more recent arbitration institution that has rapidly emerged as a
major international commercial arbitration institution. It has reported involvement in two ISDS cases to
date."* However, it adopted specialised arbitration rules for investment cases in 2017 and is seeking to

The principal arbitration rules from these institutions are contained in the 1965 ICSID Convention and 2006
ICSID Arbitration Rules, and the 2012 PCA Arbitration Rules. The ICSID Convention and Rules are widely
included in investment treaties. Information has not been located about inclusion of the PCA Rules in the ISDS
provisions in investment treaties but it appears to be rare.

All five arbitration institutions can serve as appointing authorities in cases under the UNCITRAL Rules which
are referred to in many investment treaties. For the PCA, this is its principal source of work as an appointing
authority in 1ISDS. The UNCITRAL Rules were updated in 2010 and further amended in 2013 to include the
UNCITRAL Transparency Rules.

®  See ICSID, ICSID Caseload — Statistics (Issue 2017-01), pp. 7, 10 (74% treaty-based cases out of 597).
10
Id., p. 9.

1 The three principal sets of arbitration rules at issue from these institutions are the AI-SCC 2017 Arbitration
Rules, the 2017 ICC Arbitration Rules and the 2017 SIAC Investment Arbitration Rules (SIAC 1A Rules).

See Celeste E. Salinas Quero, Investor-State Disputes at the SCC (2017), p.2 (referring to 89% of 92 investor-
state cases, or 82 cases, arising from investment treaties).

See ICC Commission Report: States, State Entities and ICC Arbitration (2012), § 11 (“At the present time,
approximately 18 per cent of BITs allow for the possibility of using the ICC Rules.”). The number of ISDS cases
at the ICC is not entirely clear. A 2014 article refers to 31 administered cases as of October 2014. Rocio Digén
& Marek Krasula, The ICC’s Role in Administering Investment Arbitration Disputes, in Rovine, Contemporary
Issues in International Arbitration and Mediation: The Fordham Papers 2014, Brill 2015, p. 58. Recent annual
reports have referred to 6-7 new ISDS cases a year.

12

13

Y See Vivekananda N. & Jagdish John Menezes, Singapore as a Seat for Investor-State Disputes (undated article

on SIAC website by SIAC staff members, written prior to introduction of 2017 SIAC investment arbitration
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https://icsid.worldbank.org/en/Documents/resources/ICSID%20Web%20Stats%202017-1%20(English)%20Final.pdf
http://www.sccinstitute.com/media/178174/investor-state-disputes-at-scc-13022017-003.pdf
https://cdn.iccwbo.org/content/uploads/sites/3/2015/10/ICC-Arbitration-Commission-Report-on-Arbitration-Involving-States-and-State-Entities-under-the-ICC-Rules-of-Arbitration-2012.pdf
http://www.siac.org.sg/images/stories/articles/siac_articles/42nd%20Article%20-%20Vivekananda%20%20Jagdish%20Menezes%20-%20Singapore%20as%20a%20Seat%20for%20Investor-State%20Disputes.pdf

attract ISDS cases. In addition to being a new entrant as an arbitration institution in investment arbitration,
SIAC is based in Singapore and thus provides an important and possibly different regional perspective.™

9. The remainder of the paper is organised as follows. Although work is ongoing is several areas,
part | sets out some preliminary general observations and conclusions suggested by the work so far. Part |1
outlines the general importance of appointing authorities to the selection of arbitrators and the overall pool
of arbitrators in investor-state arbitration. It also addresses differences between ISDS and international
commercial arbitration relating to arbitration institutions. Part 11l sets out a rough typology of the nature
and modes of intervention of appointing authority-related actors, including informal as well as formal
processes.

10. Part IV examines the institutional structure of each of the five arbitration institutions. It focuses
in particular on how, as an institutional matter, the appointing authority is designated and by whom.™ Part
V turns to the practice of the five arbitration institutions in selecting arbitrators in individual cases. It
describes the operation of (i) the three arbitration institutions that have primarily operated as appointing
authorities in ISDS under their own rules, as they act under those rules; (ii) the operation of all five
arbitration institutions under the UNCITRAL Rules; and (iii) some potential new entry methods or new
entrants into the ISDS market.

11. Part VI addresses the expanded role of the appointing authority under certain amendments to
arbitration rules to introduce “emergency arbitration” provisions. The five arbitration institutions have
adopted different approaches to emergency arbitrator rules in ISDS, with the AI-SCC being the sole
arbitration institution to provide for their general application in ISDS. The rules illustrate the potential
impact of investment treaty party delegation of power to amend appointment processes to outside entities.

12. Part VII addresses a unique role in ISDS, the role of the PCA as the designator of appointing
authorities under the UNCITRAL Rules. In addition to the importance of this role in itself, some tactical
considerations may arise due to the power of the disputing parties to convert the PCA into the appointing
authority in individual cases. Part V11l addresses the different policies of the five appointing authorities on
disclosure of their appointments in individual ISDS cases.

13. To simplify the presentation and facilitate comparisons, the discussion below focuses principally
on the selection of the chair of the three-person tribunals that dominate in ISDS. Appointment of the chair
is widely seen as the most important function of an appointing authority — and the one involving the
broadest exercise of discretion — but has attracted less analysis than more visible functions such as taking
decisions on challenges to individual arbitrators. Mechanisms for selection of the chair are also of most
relevance to broader debates about the selection of neutral adjudicators. The focus on appointing
authorities follows I1SDS scoping paper analysis of the debate over disputing party appointment of

rules) (“SIAC currently provides peripheral services to two investor-state treaty arbitrations, having been called
upon to appoint an arbitrator in one of the two.”)

> The initial review is limited to five arbitration institutions in order to allow for a manageable presentation while

providing for a significant range of different actors. Other arbitration institutions can be added to the analysis in
future. Selection of a limited number of arbitration institutions for initial review herein is for analytical purposes;
no view is expressed with regard to quality or suitability for ISDS. The order of treatment varies by subject area
and is based primarily on ease of presentation.

6 For clarity, the term “designation” is generally used herein to refer to the selection of the appointing authority

(whether by election, appointment or otherwise). “Appointment” is used for the selection of arbitrators by the
appointing authority.
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arbitrators in 1ISDS." It has been noted that disputing party appointments are influenced by past and
expected appointments by appointing authorities.

14. In addition to the focus on the selection of the chair, several assumptions are made to simplify the
presentation. It is generally assumed that (i) the claimant investor has access to treaty coverage under one
or more investment treaties that provide it with a choice of appointing authorities or designating authority;
(ii) the investor selects the appointing authority or designating authority when it chooses to file its claim
under particular arbitration rules; and (iii) neither the treaty parties nor the disputing parties have agreed to
vary the arbitration rules applicable to appointing authority issues. This appears to correspond to a frequent
scenario. Many if not most of the rules described herein can be varied if the treaty parties or disputing
parties so agree — the point is not made in each case in order to simplify the presentation.

15. Academic study of ISDS frequently notes and laments the limits and differences in access to
information about ISDS, and then proceeds to analyse ISDS based only on ICSID data. Given the
comparative nature of analysis here and its primary audience, evaluation of data available only from one
source will generally be postponed until the other arbitration institutions are given an opportunity to
provide information or explanations.

7" David Gaukrodger & Kathryn Gordon (2012), “Investor-State Dispute Settlement: A Scoping Paper for the

Investment Policy Community”, OECD Working Papers on International Investment, 2012/03 (“ISDS scoping
paper”), pp. 45-47.
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I Preliminary observations and conclusions

16. Conclusions in many areas will require further information, analysis and dialogue with arbitration
institutions and others. However, some preliminary characteristics can be identified. First, the system for
the selection of arbitrators in investor-state arbitration is very complex. Many actors carry out the same or
similar functions but in different ways. Considerable time and effort is required to understand how
different actors can and do intervene in the process of arbitral selection in different institutions, the nature
of those actors and how they themselves are selected. There is limited information about many of these
issues. The complexity and limited available information may make it unrealistic to expect general
journalists or the public to understand the current system. Limited disclosure in an adjudication system also
puts insider knowledge at a premium.*®

17. Second, appointing authorities are a very important component of the ISDS system and are in
some ways at its apex. They appoint arbitrators and in particular the chair in a significant proportion of
ISDS cases. Some appointing authority representatives have reported that in an increasingly polarised
ISDS field — where each side harbours suspicions about anyone suggested by the other side — the direct
appointing authority role in selecting arbitrators has increased in recent years. The influence of appointing
authorities on arbitral selections also extends beyond their direct interventions. Expectations about likely
appointing authority choices with regard to the chair influence both disputing party negotiations over an
agreed chair and disputing party selections of co-arbitrators. More broadly, listing and appointing practices
by appointing authorities may significantly affect the nature of the pool of investor-state arbitration
adjudicators.

18. Third, there is no standardised disclosure of basic information by the different institutions; a
fortiori, there is no system-wide disclosure. Arbitration institutions apply contrasting policies to disclosure
about the ISDS appointments by their appointing authorities with some generally disclosing all their
appointments while others do not. Disclosure still remains limited everywhere: for example, although
appointing authorities generally have unlimited discretion in selecting individuals for the short lists of
potential arbitrators that they submit to the disputing parties, there is no disclosure of lists either
individually or in aggregate.

19. The two inter-governmental organisations in particular have different disclosure policies even
though their government membership overlaps significantly. ICSID makes available a limited but largely
systematic range of information about appointment activity in all cases including for example the identity
of all sitting arbitrators; it also provides statistical information about its arbitral pool. In contrast, the PCA
does not disclose its appointing action in particular cases and makes available only very limited
information about its appointing authority-related activities in ISDS. The differences may reflect different
historical development, types or intensity of government engagement with the issues at the two institutions,
competitive considerations or other factors.

20. Disclosure of appointing authority-related activity at the three private-sector arbitration
institutions also varies. There has been significant recent movement at one institution (ICC) toward greater
systematic disclosure of the identity of sitting arbitrators and the selection method in all new cases starting
in 2016, albeit subject to a disputing party veto and without identification of ISDS cases. SIAC has the

8 At least for defensive purposes, the system is somewhat simpler for certain governments with tightly-controlled

treaty policies that generally involve selection of a single appointing authority. Nonetheless, an understanding of
the place of that single appointing authority in the broader system, including in contexts where it may be subject
to greater competition from other arbitration institutions, m