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Chapter 7 

The interface between member states and the European Union 

An increasing proportion of national regulations originate at EU level. Whilst EU 
regulations1 have direct application in member states and do not have to be transposed into 
national regulations, EU directives need to be transposed, raising the issue of how to ensure that 
the regulations implementing EU legislation are fully coherent with the underlying policy 
objectives, do not create new barriers to the smooth functioning of the EU Single Market and 
avoid “gold plating” and the placing of unnecessary burdens on business and citizens. 
Transposition also needs to be timely, to minimise the risk of uncertainty as regards the state of 
the law, especially for business. 

The national (and subnational) perspective on how the production of regulations is managed 
in Brussels itself is important. Better Regulation policies, including impact assessment, have 
been put in place by the European Commission to improve the quality of EU law. The view from 
“below” on the effectiveness of these policies may be a valuable input to improving them 
further. 

Assessment and recommendations 

As in other EU countries the influence of EU regulations in Austria is significant and a well 
structured institutional framework is in place to co-ordinate EU affairs. Austria appears to have 
established wide-ranging and effective co-ordination mechanisms for the management of EU affairs 
including the transposition of EU directives, with leadership from the federal government but also allowing 
for the Länder to take responsibility and exert influence within their sphere of administrative competence. 
Austrian officials are conscious of the need to have an effective influence in the negotiation stage of EU 
legislation. Within the federal government the internal co-ordination of EU affairs is led by the Ministry of 
Foreign Affairs (MFA) and the Federal Chancellery, but each ministry within the government leads on EU 
dossiers within its area of responsibility. 

Binding guidelines for all federal ministries and the Länder relating to the negotiation, transposition 
and infringement phases have been in place since 2003. In 2003, the Ministry of Foreign Affairs (MFA) 
and the Constitutional Service of the Federal Chancellery produced binding guidelines. The 2008 Better 
Regulation handbook references the EU Better Regulation programme. The system appears to work well as 
regards transposition deadlines. In general the speed of transposition does not appear to be an issue. 

Transposition procedures may not be dealing effectively with the issue of unnecessary administrative 
burdens. In general, Austria practices the incorporation of directives into the existing stock instead of 
creating new implementation laws. Despite this, EU regulations are considered to have a potential negative 
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impact on the quality of national regulations through  burdens they cause. An internal network of officials 
from each of the ministries meets regularly to discuss issues that arise with transposition.  However, there 
is no specific procedure for supervising the consistency of Austrian legislation with EU law. The relevant 
ministry is responsible for ensuring transposition and the removal of inconsistencies and there is no 
mechanism established to evaluate the burdens that may be caused by EU regulations. It seems clear that 
there should be a procedure for supervising the consistency of EU law with Austrian national regulation, 
and a process to consider the costs and benefits of alternative means of incorporating EU directives without 
creating unnecessary regulatory burdens. The Ministry of Finance anticipates that the regime of the Budget 
Law of December 2009 – coming into force in 2013 – will strengthen the financial impact assessment of 
draft EU law.2 

Recommendation 7.1. Produce guidelines to apply impact assessment to EU 
regulations at the transposition stages, to ensure that the incorporation of EU 
directives does not duplicate Austrian law or create unnecessary burdens. 

The Länder are also closely involved in the process of consultation and negotiation. The Länder have 
a constitutional right to comment on legislative drafts, and if they have implementation responsibility at the 
federal level, they also co-ordinate and represent Austria at the EU in Brussels. The ministries and the 
Länder have to inform the Chancellor on a regular basis about their progress with transposition. If a state 
fails to comply punctually the federal government may acquire responsibility for the implementation of a 
transposition obligation. 

However, the rapid evolution of EU legislation is a particular challenge for federalist countries and 
Austria is no exception. First, the Austrian authorities (Federation and Länder) have to organise themselves 
in order to enable them to participate actively and effectively in the preparatory stage of the EU legislative 
process. Secondly, they have to take into account that that the often short deadlines fixed for the 
transposition of EU legislation necessitates an optimal co-ordination between the authorities at the federal 
and at the Länder level. In practice, the involvement of the Länder authorities could be more systematic 
and, take place earlier in the legislative process. It would benefit from clearer institutional arrangements 
providing the necessary time for legislative and administrative measures at the Länder level. Furthermore, 
there seem to be different practices and rules with regard to the formal legal drafting procedures of the 
integration of EU legislation into national law. 

Recommendation 7.2. Consider formalising the processes by which the 
representatives of the Länder are informed about and involved in the early 
stages of the legislative process at the EU level.  Establish clear and uniform legal 
drafting techniques regarding the integration of EU legislation into national law 
at the federal and the Länder levels. 

Background 

Negotiating EU regulations 

Institutional framework and processes 

The Ministry of Foreign Affairs (MFA) and the Federal Chancellery have the overall responsibility 
for EU affairs. While there is no specific ministerial structure devoted to the EU within the line ministries, 
the relevant ministry normally leads on the EU-dossiers linked to its responsibility. 

The MFA is responsible for the inter-ministerial co-ordination of COREPER work in Brussels. 
Co-ordination between the ministries is ensured by weekly meetings (normally on Mondays), of the EU 

BETTER REGULATION IN EUROPE: AUSTRIA © OECD 2010 



7. THE INTERFACE BETWEEN MEMBER STATES AND THE EUROPEAN UNION – 137 
 

co-ordinators from the different ministries. The liaison office of the Länder is entitled to attend these 
meetings. The MFA collects all the ministerial opinions on the agenda items of COREPER I and II3  and 
refers them to the permanent representation in Brussels. 

The Constitutional Service of the Federal Chancellery and the MFA published in 2003 an updated 
version of guidelines on EU co-ordination (the so-called EU-Rundschreiben), which cover issues related to 
the negotiation, transposition and infringement phases of the process.4 The guidelines are binding upon all 
federal ministries, the Länder and all bodies concerned. 

The Austrian Government assesses the overall, co-ordination between the sectoral ministries in these 
matters as being good, conflicts between the different ministries only arise occasionally. In such cases, the 
MFA and especially the Federal Chancellery take an arbitration function, but there is no legal possibility to 
enforce a consensus or a special solution. They can just act as a mediator. If divergence persists, no 
Austrian position is expressed at the COREPER meeting (the ambassador abstains). 

General co-ordination functions pertain to the EU department located within the co-ordination section 
of the MFA. When it comes to general strategic questions on EU, including institutional matters, the 
Federal Chancellery and the MFA take decisions by mutual consent. The co-ordination of the European 
Council and of the former Lisbon strategy (now Europe 2020) is done in the Federal Chancellery. Legal 
aspects related to the EU affairs mainly belong to the constitutional section of the Chancellery. 

The division of tasks between the federal and the Länder level in EU matters corresponds to the 
national distribution of competences set out by the Constitution. In principle, if the Länder are responsible 
at national level, they also co-ordinate and represent Austria in Brussels. The degree of involvement in EU 
affairs varies from one land to the other. Three or four Länder tend to be particularly active. 

Constitutionally, the local authorities (Länder and municipalities) have the right to comment on EU 
legal drafts, if these touch upon their legal competences or could otherwise be of interest to them. To this 
end, the Federation must inform the Länder without delay on all relevant EU initiatives. The Federation 
determines a reasonable period for the Länder to present their views. The same holds good for the 
municipalities in so far as their own sphere of competence or other important interests of the municipalities 
are affected. 

If the local authorities seize this opportunity, and if there is a “uniform comment” (einheitliche 
Länderstellungnahme) by the Länder, the federal authority is obliged to transmit this document to the 
relevant European authorities.5 The states are also represented in Brussels and a Brussels Liaison Office of 
the Länder exists since 1990 attached to the Austrian Permanent Representation. 

The federal ministries or the Länder take direct part in the negotiations on EU initiatives in Brussels, 
if concerned by them and within their respective competences. The rules for co-ordination and competence 
dispute settlement are stated in the Federal Constitution Law.6 National co-ordination normally takes place 
in the forefront of meetings, either in the framework of inter-ministerial meetings or through written 
exchange of opinions. 

The role of the regulatory agencies 

In Austria, agencies at the federal level are involved in the negotiation as well as in the 
implementation of EC regulations. In the negotiation phase, the agencies might be the representatives of 
the Republic of Austria in the respective Council Working Group or advisory bodies of the European 
Commission. The agencies may well be involved in the development of EC regulations like any other 
stakeholder. Usually stakeholders participate in the development of EC regulations via the consultation 
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process (directly via Brussels if they are part of a network or via the responsible ministry or the Länder if 
the latter organise a consultation process of new EC regulation. 

In the field of telecommunications, for instance, the National Regulatory Authority for Broadcasting 
and Telecommunications (RTR) is the only “agency” currently established, in accordance with the 
European Framework for electronic communications networks and services. RTR provides assistance to 
the Ministry for Transport, Innovation and Technology in the context of the development of EC regulations 
(consultations concerning draft EC legislative acts, recommendations, guidelines…..). 

The role of Parliament 

The Austrian Parliament plays a role in implementing EU legislation, since national laws are 
necessary to formulate the provisions of EU directives. Constitutional law authorises both the National 
Council and the Federal Council to take part in internal Austrian preparations for negotiations at EU level.7 

This implies, in the first place, that the responsible member of the federal government must inform the 
National Council and the Federal Council without delay of EU initiatives. Both chambers then have the 
possibility to formulate their opinions on Austria’s negotiating position. In principle, the member of the 
Austrian Federal Government elected to the Council of the European Union is bound by such opinions, and 
is permitted to depart from them only after consulting with parliament, or under strictly limited 
circumstances.8 

Ex ante impact assessment (negotiation stage) 

There is no systematic process of impact assessment as such of draft EU regulations. However the 
Austrian position is informed by consultation of key stakeholders. For example, the law sets out the right to 
be timely informed and to comment on all new EU proposals conferred upon the Austrian Federal 
Economic Chamber.9 

In some Länder, such as Carinthia, the impact assessment accompanying state legislative proposals 
also includes next to the economic effects the points of the contact with the EU legislation and the 
principles. 

Transposing EU regulations 

Institutional framework and processes 

In a multi-level context like the Austrian system, EU legislation affects all levels of governance. 
Whether EU law has to be transposed at the federal or Land level is determined by their respective 
competence to regulate the subject matter as laid down in the Constitution (see above). 

The corresponding federal ministries and, respectively, the Länder within their autonomous sphere of 
competence, are responsible for transposition and implementation of EU laws. Some directives have 
therefore to be transposed at federal level as well as by the states. In many Länder, the Constitutional 
Service is responsible for the transposition process. There is no specific distinction between the 
requirements and the procedures regulating the states with regard to transposition and those regulating the 
federal ministries. 

There is no general legally binding rule on when to start the transposition process. Usually, the formal 
transposition process (e.g. parliamentary procedures) does not start before the publication of a directive in 
the EU official journal. The respective ministry or state government is responsible for launching the 
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drafting and consultation phases at an earlier stage in order to comply with the transposition deadlines set 
by each directive. 

The appointment of transposition officials in the different ministries at a high level was implemented 
in 2003. A so-called “Transposition Commission” (Umsetzungskommission) meets regularly (two to three 
times per year) to discuss issues that arise in the context of the transposition of EU directives. The 
members of this Commission are mainly representatives (Umsetzungsbeauftragte) of the ministries and the 
states. They have to be informed about the transposition requirements of their respective authorities and 
serve as internal and external contact persons. 

The Federal Chancellor is competent to “facilitate the complete transposition of directives in due 
time”.10 This competence comprises co-ordination powers but no responsibility for the actual transposition 
of the directives. To that end, the individual ministries and the Länder have to inform the Chancellor on a 
regular basis about the Community legislation that has to be transposed within their field of competence 
and about the legal form and planned time tables for meeting the transposition obligations. 

Should a state fail to comply punctually with this obligation and this be established against Austria by 
a European court, the competence for such measures, in particular the issuance of the necessary laws, 
passes to the Federation. However, the resulting federal norm becomes invalid as soon as the infringing 
state takes the necessary action.11 

The guidelines for drafting legislation (Handbuch der Rechtssetzungstechnik) of the federal 
government also contain general rules for the transposition of directives including an EU Addendum, but 
no specific guidebook for the implementation of EU law exists.12 

Special further guidance will be drafted in connection with the new transposition and implementation 
database launched by the Federal Chancellery (see below). The future guidelines will benefit from the 
experience with the new system. 

There exists no specific procedure for supervising the consistency of Austrian legislation with EU 
law. It lies within the responsibility of the respective ministry or state to ensure correct transposition and 
remove inconsistencies. 

The transposition and implementation of European law has become increasingly important for the 
subnational level, including municipalities. It is estimated that between 60 and 70% of all regulations 
concerning municipalities have their origin in decisions of the EU-Institutions.13 Such regulations cover, 
among other, the limitation of deficits, competitive trade, right of domicile and acquisition of private 
property for EU citizens. 

The relevant municipal departments of the Vienna City Administration review all new EU regulations 
in order to guarantee that existing Viennese subnational law is consistent. Once a month, the municipal 
departments have to submit a list to the Chief Executive Office notifying that consistency is ensured and 
the need for implementation. 

Legal provisions and the role of parliament 

Austria’s overall rationale for transposition consists in seeking to incorporate the provisions of EU 
directives into the existing body of Austrian law, instead of passing new implementation acts. This has 
generated the concern that the quality of national regulations is downgraded by EU regulations. A special 
law binding the federal level contains a prohibition of “gold plating” Community law without special 
reason. National transposition measures must not exceed the necessary level required by the relevant EU 
legislation. Some ministries such as the Ministry of Finance are reported to have identified gold-plating 
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and addressed the issue with the relevant ministry. The (business-related) Social Partners are said to put 
pressure so as to avoid over-implementation. The states are bound by a similar decision. 

Because both at the federal and Land level the amendment of government bills during the 
parliamentary procedures is an exclusive prerogative of the parliament, the executive has no means to 
intervene in these cases. If over-implementation is committed there is no sanction mechanism in place. 
When occurring, gold-plating is said to mainly cause transposition delays. 

The role of the regulatory agencies 

Regulatory agencies are directly involved in transposition if they are responsible for the enforcement 
of an EU regulation. The decision about their kind of involvement depends to a great extent on whether the 
agency has regulatory powers, or whether it is tasked only with enforcement in a specific field (in this 
latter case, transposition and implementation is the responsibility of the federal ministry or the Land). 

The Austrian Federal Competition Authority is for instance fully embedded into the European 
Network of Competition Authorities (ECN). It implements EC regulations directly, as European 
competition law is executed in a parallel by the European Commission and the authorities of the Member 
States, following the principle of the “best placed authority” (at least for cartel and abuse of dominance 
cases).14 

The Energy-Control Ltd. and Energy-Control Commission must fulfil the duties allocated to 
regulatory bodies under the directives 2003/54/EC and 2003/55/EC. They also have to enforce Regulation 
1228/2003/EC on electricity cross border trade and Regulation 1775/2005/EC on gas transit. 

In the field of telecommunications, RTR has the power to issue various types of implementing 
ordinances. It can also be consulted on implementing questions related to the electronic communications 
markets. 

Public consultation on transposition acts 

Generally, sectoral associations, businesses and civil society are given the opportunity to voice their 
interests during a consultation linked to the transposition process, before the implementing act is adopted. 
The consultation practice usually follows the same procedures as for domestic legislative initiatives. 

Ex ante impact assessment 

The tools and procedures for preparing legal acts transposing and implementing EU law do not differ 
substantially from the normal administrative process (i.e. the one followed for domestic proposals). This 
suggests that the application of RIA in this context has not been systematic in the past. The Budget Law of 
December 2009 starting in 2013 proscribing a new system for impact assessment requires the analysis of 
the essential impacts and the financial impacts also of this kind of legislative proposals.15 

Monitoring transposition 

There is an internal notification system. Throughout the transposition process, the federal ministries 
concerned and the Länder have to provide on a regular basis to the Federal Chancellery information on 
directives (still) to be transposed, including timetables. The Federal Chancellery collects this information 
and operates a database for that purpose. 

At present, the Chancellery forwards a monthly list with new directives published in the EU official 
journal and asks the ministries and states to fill in the competent department for the transposition along 
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with a time schedule. The list is not publicly available. A second list is forwarded on a regular basis, 
showing for each ministry and each of the states how many directives still need to be transposed. These 
lists are also used as a basis to identify ministries (or states) with a conspicuous transposition deficit. In 
these cases the services are contacted by the Chancellery to discuss the reason for the delays, in order to 
help with solving the problems. 

At present, however, there is no national, consolidated database on the status of transposition of 
directives. A new web database (EU-Richtliniendatenbank) is scheduled to be operational from 
October 2010. It should facilitate the transposition and monitoring process, including an early warning 
system. 

As a rule, correlation tables are not used. The Austrian Government considers them an instrument that 
hinders consistent transposition into the Austrian legal system, causing unnecessary administrative burdens 
without helping to facilitate the transposition process. So far, however, no horizontal mechanism has been 
created to evaluate the burdens caused by EU regulations. 

Box 7.1. Austria’s performance in the transposition of EU Directives 
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Interface with Better Regulation policies at EU level 

Austria is strongly committed to international co-operation as participation in the large scale 
e-Government pilots of the European Commission under the CIP ICT-PSP shows. The Federal Chancellery 
is a partner in the STORK eID project as well as in the SPOCS project for the improved implementation of 
the Services Directive. A number of Austrian authorities are also partners in the PEPPOL project for 
e-procurement and the EPSOS project for eHealth. 

The Austrian government reported to the OECD review team that consultation practices at the 
European level have sometimes lacked coherence and focus. With respect to the impact assessment 
strategy of the European Commission, the Austrian government is of the opinion that it leads to analyses 
that sometimes are not relevant for Austria. 
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Notes 

 
1.   Not to be confused with the generic use of the term “regulation” for this project. 

2  Source: § 17 (5) Federal Budget Law 2013. 

3. COREPER (from the French Comité des représentants permanents) is the 
Committee of Permanent Representatives within the Council of European 
Ministers. Its task is to prepare the meetings of the European Council. It consists 
of two formations, the so-called COREPER I (composed by the deputy heads of 
mission and dealing largely with social and economic issues); and the COREPER 
II, whose members are the heads of mission (with usually the rank of 
ambassador). The COREPER II deals political, financial and foreign policy 
issues. 

4. See: www.bundeskanzleramt.at/DocView.axd?CobId=10413 (last accessed 
6 April 2010). 

5. See: Art.23d Federal Constitutional Law. 

6. See: Art.s 23d ff. 

7. See: Art.s 23e and 23f of the Federal Constitutional Law. 

8. See: www.parlament.gv.at/EN/PE/AINFO/show.psp (last accessed 6 April 2010). 

9. See: Para. 10 of the public law on the Economic Chamber 1998. 

10. See: The Federal Ministries Act (Bundesministeriengesetz) of 1986. 

11. See: Art. 23d Para. 5 Federal Constitutional Law. 

12.  Guidelines on EU affairs have been set up for the Austrian Presidency of the 
European Council. 

13. According to the Austrian Association of Towns, presentation of 19 October 2009 
in Vienna. 

14.  National competition authorities are generally involved also in the process of 
changing or developing new regulations and guidelines at a very early stage. 

15.  See: Federal Law Gazette No 139 from 30.12.2009, at: 
www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2009_I_139/BGBLA_2009_I_1
39.pdf (last accessed 6 April 2010). 


