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FOREWORD

The current document presents the executive summaries and detailed assessments of the OECD
reviews of Better Regulation in Denmark, the Netherlands, Portugal and the United Kingdom. Full reports
are available in separate documents.

The OECD reviews of Better Regulation in Denmark, the Netherlands, Portugal and the United
Kingdom are the first four of a series of country reports launched by the OECD in partnership with the
European Commission. The objective is to assess regulatory management capacities in 15 member states of
the European Union (EU),* including trends in their development, and to identify gaps in relation to good
practice as defined by the OECD and the EU in their guidelines and policies for Better Regulation.

The project is also an opportunity to discuss the follow-up to the OECD’s multidisciplinary reviews
on regulatory reform, for those countries which were part of this process,? and to find out what has
happened in respect of the recommendations made at the time. The multidisciplinary review on regulatory
reform in the Netherlands was published in 1999, the review for Denmark in 2000, and the review for the
United Kingdom in 2002.3

The 15 completed reviews will form the basis for a synthesis report, which will also take into account
the experiences of other OECD countries. This will be an opportunity to put the results of the reviews in a
broader international perspective, and to flesh out perspectives for the next ten years of regulatory reform.

Regulation: what the term means for this project

The term “regulation” in this project is generally used to cover any instrument by which governments
set requirements on citizens and enterprises. It therefore includes all laws (primary and secondary), formal
and informal orders, subordinate rules, administrative formalities and rules issued by non-governmental or
self-regulatory bodies to whom governments have delegated regulatory powers.”

Methodology
Project baseline

The starting point for the reviews is a “project baseline” which draws on the initiatives for Better
Regulation promoted by both the OECD and the European Commission over the last few years:

e The OECD’s 2005 Guiding Principles for Regulatory Quality and Performance set out core
principles of effective regulatory management which have been tested and debated in the OECD
membership.

e The OECD’s multidisciplinary reviews over the last few years of regulatory reform in 11 of the
15 countries to be reviewed in this project included a comprehensive analysis of regulatory
management in those countries, and recommendations.



The recently completed OECD/SIGMA regulatory management reviews in the 12 “new” EU
member states.

The 2005 renewed Lisbon Strategy adopted by the European Council which emphasizes actions
for growth and jobs, enhanced productivity and competitiveness, including measures to improve
the regulatory environment for businesses. The Lisbon Agenda includes national reform
programmes to be carried out by member states.

The European Commission’s 2006 Better Regulation Strategy, and associated guidelines, which
puts special emphasis on businesses and especially SMEs, drawing attention to the need for a
reduction in administrative burdens.

The European Commission’s follow up Action Programme for reducing administrative burdens,
endorsed by the European Council in March 2007.

The European Commission’s development of its own strategy and tools for Better Regulation,
notably the establishment of an impact assessment process applied to the development of its own
regulations.

The OECD’s recent studies of specific aspects of regulatory management, notably on cutting red
tape and e-government, including country reviews on these issues.

Peer review and country contributions

For each country review, an OECD peer review team was set up, combining the OECD secretariat and
up to three peer reviewers from other European countries:

OECD Secretariat:

Caroline Varley, Project Leader for the EU 15 project, Regulatory Policy Division of the Public
Governance Directorate, OECD.

Sophie Bismut, Policy Analyst, EU 15 project, Regulatory Policy Division of the Public
Governance Directorate, OECD.

Peer reviewers for Denmark:

Sjur Eigil Dahl, Senior Advisor, Regulatory Impact Unit (ORAKEL), Ministry of Trade and
Industry, Norway.

Panagiotis Karkatsoulis, Lawyer, Policy Adviser and Task Force Member to the Ministry of
Public Administration and Decentralisation and other Greek Ministries.

Peer reviewers for the Netherlands:

Andrew van der Lem, Director and Head of International (Europe) Team, Better Regulation
Executive, Department for Business, Enterprise, and Regulatory Reform, United Kingdom.

Triona Quill, Head of Better Regulation Unit, Department of the Taoiseach (Prime Minister),
Ireland.

Peer reviewers for Portugal:



— Michel Hainque, Head of Quality and Simplification Division, General Directorate for State
Modernisation, Ministry of the Budget, Public Accounts and Civil Service, France.

— Mercedes Rubio, Deputy Director of Better Regulation, Ministry for Public Administration,
Spain.

e  Peer reviewers for the United Kingdom:

— Luigi Carbone, Deputy Secretary General of the Office of the Prime Minister in Italy, and
member of its Better Regulation unit. Judge at the Italian Supreme Administrative Court.
Member of the EU High Level Group of National Regulatory Experts.

— Christina Fors, Project manager and co-ordinator, Better Regulation Division, Swedish Agency
for Economic and Regional Growth (NUTEK).

— Dr Markus Maurer, Deputy Director General, German Federal Ministry of Economics and
Technology. Member of the EU High Level Group of National Regulatory Experts.

The review teams held discussions in the reviewed countries with officials and external stakeholders
in spring 2008. Major initiatives and developments since the missions are referenced in the reports, but
have not been evaluated. The reviews are also based on material provided by the countries in response to a
questionnaire, including relevant documents, as well as relevant recent reports and reviews carried out by
the OECD and other international organisations on linked issues such as e-government and public
governance. The reports, which have been drafted by the OECD Secretariat, were the subject of comments
and contributions from the peer reviewers as well as from colleagues within the OECD Secretariat. They
were fact checked by the reviewed countries.

Structure of the reports

Each country report (available in separate documents) is structured into eight chapters. The project
baseline is set out at the start of each chapter. This is followed by an assessment and recommendations, and
background material.

e Strategy and policies for Better Regulation. This chapter first considers the drivers of Better
Regulation policies and the country’s public governance framework seeks to provide a
“helicopter view” of Better Regulation strategy and policies. It then considers overall
communication to stakeholders on strategy and policies, as a means of encouraging their ongoing
support. It reviews the mechanisms in place for the evaluation of strategy and policies aimed at
testing their effectiveness. Finally, it (briefly) considers the role of ICT and e-government in
support of Better Regulation.

e Institutional capacities for Better Regulation. This chapter seeks to map and understand the
different and often interlocking roles of the entities involved in regulatory management and the
promotion and implementation of Better Regulation policies. It also examines training and
capacity building within government.

e Transparency through consultation and communication. This chapter examines how the country
secures transparency in the regulatory environment, both through public consultation in the
process of rule- making and public communication on regulatory requirements.



Notes

The development of new regulations. This chapter considers the processes, which may be
interwoven, for the development of new regulations: procedures for the development of new
regulations (forward planning; administrative procedures, legal quality); the ex ante impact
assessment of new regulations; and the consideration of alternatives to regulation.

The management and rationalisation of existing regulations. This chapter looks at regulatory
policies focused on the management of the “stock” of regulations. These policies include
initiatives to simplify the existing stock of regulations, and initiatives to reduce burdens which
administrative requirements impose on businesses, citizens and the administration itself.

Compliance, enforcement, appeals. This chapter considers the processes for ensuring compliance
and enforcement of regulations, as well administrative and judicial review procedures available
to citizens and businesses for raising issues related to the rules that bind them.

The interface between the national level and the EU. This chapter considers the processes that are
in place to manage the negotiation of EU regulations, and their transposition into national
regulations. It also briefly considers the interface of national Better Regulation policies with
Better Regulation policies implemented at EU level.

The interface between subnational and national levels of government. This chapter considers the
rule-making and rule-enforcement activities of local/sub federal levels of government, and their
interplay with the national/federal level. It reviews the allocation of regulatory responsibilities at
the different levels of government, the capacities of the local/sub federal levels to produce quality
regulation, and coordination mechanisms between the different levels.

Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Netherlands,
Portugal, Spain, Sweden, United Kingdom.

Austria, Belgium, Luxembourg and Portugal were not covered by these previous reviews.

OECD (1999), Regulatory Reform in the Netherlands, OECD, Paris. OECD (2000), Regulatory Reform in
Denmark, OECD, Paris. OECD (2002), Regulatory Reform in the United Kingdom: Challenges at the
Cutting Edge, OECD, Paris.

The term is not to be confused with EU regulations. These are one of three types of EC binding legal
instrument under the Treaties (the other two being directives and decisions).
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LIST OF ABBREVIATIONS

Adviescollege toetsing administratieve lasten — Advisory Board on Administrative
Burdens (Netherlands)

Agéncia para a Modernizagcdo Administrativa — Agency for the Modernisation of the
Administration (Portugal)

Department for Business Enterprise & Regulatory Reform (United Kingdom)
Better Regulation Executive (United Kingdom)

Centro Juridico da Presidéncia do Conselho de Ministros — Legal Center of the
Presidency of the Council of Ministers (Portugal)

Erhvervs- og Selskabsstyrelsen (Danish Commerce and Companies Agency)
Information and Communication Technologies

Det Kommunale og Regionale Evalueringsinstitut — Danish Evaluation Institute for
Local Governments)

Local Better Regulation Office (United Kingdom)
Local Government Denmark

Marktwerking, Deregulering en Wetgevingskwaliteit — Competition, Deregulation &
Legislative Quality Programme

National Audit Office (United Kingdom)

Rigsrevisionen — National Audit Office of Denmark
Algemene Rekenkamer — Netherlands Court of Audit
Risk and Regulation Advisory Council (United Kingdom)
Regulatory Reform Group (Netherlands)

Standard Cost Model

Secretaria de Estado da Modernizagdo Administrativa — Secretary of State for
Administrative Modernisation (Portugal)

Steering Group for Cross-National Initiatives (Denmark)

Vurdering of Administrative Konsekvenser for Kommunerne ved ny Statslig
Regulering — Administrative Impact Assessment of State Regulations on
Municipalities (Denmark)

Vereniging van  Nederlandse =~ Gemeenten — Association  of  Netherlands
Municipalities
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REGULATORY MANAGEMENT IN DENMARK

Executive summary
Drivers of Better Regulation

Regulatory reform has been on the agenda of the Danish government for over two decades. Initial
policies for regulatory quality and simplification were established in the early 1980s as part of a
comprehensive deregulation programme to modernise the economy. They aimed at removing regulations
harmful to the competitiveness of the business sector. Over the years the focus of policy moved from
“deregulation” to “regulatory quality”.

Better Regulation policy today is part of Denmark’s set of forward-looking reforms to sustain the
positive economic and social performance of recent years. The government’s current reform programme
aims to address upcoming social and economic challenges, and puts fiscal sustainability as the overarching
objective. Improving public services is another central element of the government’s strategy. The aim of
the Quality Reform launched by the government in August 2007 is to create a more efficient administration
and unlock resources which can be used to improve welfare services. The importance attached to Better
Regulation reflects these aims, and Better Regulation is seen as a means of contributing not only to the
competitiveness of the economy, but also to meeting social and quality of life goals.

The public governance framework for Better Regulation

Denmark’s coalition-based political system is characterised by a search for consensus, acceptance of
compromise, widespread participation in decision-making, and institutionalised power-sharing. The
political culture also relies on informal approaches and structures, which is widely regarded as having
allowed for flexibility and the adoption of pragmatic solutions. This has shaped Denmark’s approach to the
development of institutional structures and processes for Better Regulation. A major institutional initiative
relevant to the deployment of Better Regulation policies has been the reform of municipalities and region
structures which came into force in January 2007, leading to substantially fewer municipalities and a
redistribution of responsibilities across levels of government.

Developments in Better Regulation

Since the end of the 1990s and the publication of the OECD’s multidisciplinary review in 2000, Better
Regulation policy in Denmark has integrated efforts at improving the law-making process as well as the
simplification of existing regulations, in particular through the reduction of administrative burdens. This
shift has been maintained and reinforced by successive governments. Recent developments underline a
commitment to the extension and deepening of processes for managing both the stock and the flow of
regulations, across all the levels of government. There is a real interest in the promotion of Better
Regulation, and high level political support for its development at this stage. Specific recent initiatives
include the De-bureaucratisation Programme for the local level, and a reinforcement of the programmes to
reduce administrative burdens for businesses, including new communication strategies.
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Main findings of this review

Denmark’s well functioning economy has not reduced interest in promoting further reforms. Recent
initiatives to further strengthen and develop the administrative simplification programme highlight a
continued search for innovative solutions to regulatory management issues and improvement, which had
been highlighted in the 2000 OECD report as a major strength. The Danish agenda for Better Regulation
has also broadened to cover new aspects of regulatory quality such as risk based enforcement and is now
directed towards all stakeholders, including local levels of government. Many of the elements for a
complete and coherent strategy are now in place. There is an effective and well managed coordination
system for EU affairs. The maturity and scope of Better Regulation policies in Denmark now calls for a
more systematic approach to their evaluation, both strategically and programme by programme.

While ministries have retained a significant autonomy in the implementation of the policies, co-
ordination has been strengthened, through the government committee framework and through enhanced
guidance to officials. The formulation of targets for some projects has increased accountability for reforms
and sustained attention on the policies and their outcomes, both within and outside the administration.
Leadership is however not clearly visible, and there is a need at this stage to devise a stronger strategic
direction for the optimal future development of Better Regulation policies.

Developments in consultation practices are boosting transparency and the engagement of a wider
range of stakeholders. This is reinforcing a tradition of deeply anchored consultation with key
stakeholders, as well as extending the reach of consultation to a broader audience. Communication on new
regulations is especially strong.

Requirements for ex ante impact assessment have been significantly reinforced since the 2000 OECD
2000 report. The development of new regulation is carried out within a well organised framework. The
Danish impact assessment system could benefit from a streamlined institutional monitoring framework, a
more comprehensive interaction with public consultation, and further methodological developments.

The action plan to reduce administrative burdens on business is a substantial, well run policy that has
already delivered results. Denmark has successfully used the experience of its business administrative
burden reduction programme to launch a new initiative aimed at reducing burdens on frontline public
sector workers (the De-bureaucratisation Programme), which also engages the local level in Better
Regulation.
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Assessments in detail
Strategy and policies for Better Regulation

Interest in Better Regulation has been sustained and developed over time. Denmark’s well
functioning economy has not reduced interest in promoting further reforms, and many new initiatives have
been taken in areas such as administrative simplification, consultation, the development of new regulations
and multi-level governance. Denmark has maintained its capacity for innovation and continuous
improvement, which had been highlighted in the 2000 OECD report as a major strength. Recent initiatives
to further strengthen and develop the administrative simplification programme highlight a continued search
for innovative solutions to regulatory management issues.

The Danish agenda for Better Regulation has broadened to cover new aspects of regulatory
quality and is now directed towards all stakeholders. The competitiveness of the economy has remained
a very important driver of Better Regulation policies, but other policy issues have gained prominence. The
need to address the issues raised by an ageing population, growing labour shortages and expectations that
high levels of social welfare can be sustained is reflected in the current agenda, which targets not just
business but also frontline public sector workers as well as citizens.

Better Regulation policies rest increasingly on well developed and consistent methods, as well as
improved co-ordination. This has been reflected in the development of the administrative reduction
programme for businesses, and now with the De-bureaucratisation Programme, which tackles regulation
inside government. The approach has been to set general objectives, define action plans with targets and
timelines, and develop a co-ordinated approach to the plans. Ministries have retained a significant
autonomy in the implementation of the policies, but co-ordination has been strengthened, including
through enhanced guidance to officials. The formulation of targets for some projects has increased
accountability for reforms and sustained attention on the policies and their outcomes, both within and
outside the administration.

Many of the elements for a complete and coherent strategy are now in place. There have been
significant improvements in the tools and processes for the development of new regulations. Transparency
in public communication on regulations is high, and has improved as regards public consultation. There is
a well developed project for reducing administrative burdens on business, and the newly established De-
bureaucratisation Programme for frontline public sector workers looks promising. Important initiatives
have been taken to improve multi-level regulatory governance, with the identification of shared priorities
and targets for Better Regulation based on the annual financial agreement between central government and
the municipalities, and with the introduction of a specific procedure for assessing the impact of new
regulations on local government. The EU dimension is well handled and Denmark is active in seeking to
ensure that Better Regulation policies are effective at the EU level.

To secure an optimal performance, some aspects of Better Regulation policies could be further
strengthened. While significant progress has been made to develop the framework for ex ante impact
assessment, there is still a large potential for improvement of the framework if Denmark wants impact
assessment to have a sustained positive impact on the flow and quality of new regulations. Public
consultation on the development of new regulations would benefit from a more consistent approach to
ensure that the same standards are systematically applied, building on the growing transparency of the past
few years. Policies to simplify the stock of existing regulation may need more systematic attention.
Effective monitoring of the De-bureaucratisation Programme needs to be put in place.
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To sustain momentum, Denmark must now show clearly how Better Regulation policies
combine and can be further developed into a strategy that supports long-term public policy goals.
Denmark’s approach to Better Regulation is founded on a collection of policies, with a large scope but
with no clear “big picture” bringing the different policies together and linking them to overarching policy
goals or a vision for the future. The 2000 OECD review had already pointed out this lack of strategic
overall approach. The Danish civil service has a positive attitude, but the OECD team picked up worries
about the possible underperformance of Better Regulation processes compared with potential. Is the
government underperforming, compared with what it could achieve? How can public sector workers be
motivated to sustain and enhance their efforts? How can the business community — which is also looking
for reassurance and a vision — be persuaded to continue supporting Better Regulation efforts in a positive
way?

Public communication of Better Regulation strategy and policies needs to be boosted. There is a
need to package and communicate reform proposals to promote more enthusiastic support by stakeholders
and ensure that the more controversial proposals are not rejected by the parliament simply due to a lack of
understanding of government objectives. Beyond the communication that takes place on the administrative
burden reduction programme for business, there does not appear to be any sustained or co-ordinated effort
to promote or explain the government’s work on Better Regulation. This creates a knowledge gap which
can lead stakeholders to underestimate progress made and discourage support to reform. In this more
mature phase of Better Regulation policy development, there is a need to move away from the separate
presentation of policies and towards a more integrated approach, which will clarify for stakeholders the
overall government objectives and Better Regulation’s link with the achievement of economic and societal
goals. The government’s capacity to communicate on its agenda within the administration, to external
stakeholders and to the parliament, would benefit from a clearly visible leadership for the overall Better
Regulation agenda.

Ex post evaluation of Better Regulation has gained significant ground over the past few years,
and could be boosted further through a more systematic approach. The maturity and scope of Better
Regulation policies in Denmark now calls for a more systematic approach to their evaluation, both
strategically and programme by programme. Some important evaluations have been carried out, not least
the 2007 evaluation by the National Audit Office of Denmark (NAOD) on the impact of Better Regulation
and simplification. Monitoring reports on the programme for the reduction of administrative burdens on
business have helped to shape and develop the action plans. Evaluation, however, is not systematic across
all the relevant programmes. Evaluation is important in order to develop and strengthen all Better
Regulation tools and processes. What are the benefits of specific policies? How much do they cost? What
is the opportunity cost? Against the background of sustained Better Regulation initiatives over more than
two decades, an overall strategic evaluation may also be useful, not least to point directions for the future.

Denmark is an OECD leader in e-government development and implementation. The 2005
OECD review of e-government in Denmark showed it to be among the OECD front-runners in e-
government. E-government is rightly considered to be a key support tool for Better Regulation. A full
evaluation of e-government is beyond the scope of this review. Interviews highlighted the progress made
as well as some indications that the potential in support of Better Regulation could be further developed
(for example some ministries appeared considerably more advanced than others).

Institutional capacities for Better Regulation

Strong traditions of autonomous ministries have encouraged the development of a generally
successful institutional framework adapted to these traditions. A number of formal inter-ministerial
committees have responsibility for monitoring and developing Better Regulation policies and are involved
in vetting draft regulations. This formal co-ordination co-exists with informal co-ordination between



GOV/RPC(2010)13

officials in ministries. Officials — especially those who form the «inner circle » for Better Regulation
development — work well with each other, as evidenced by steady progress to develop Better Regulation
policies and learn from each other. For example the De-bureaucratisation Programme has drawn its
inspiration from the more mature business burden reduction initiative. The establishment of a Better
Regulation unit in the Ministry of Finance, combined with the establishment of a unit for business burdens
in the Danish Commerce and Companies Agency (DCCA) of the Ministry of Economic and Business
Affairs, has reinforced the framework and its capacities to deliver an increasingly demanding agenda. The
OECD team found considerable interest among government officials in the further development of Better
Regulation.

The current institutional structures fall short, however, of providing a fully effective strategic
motor for the optimal future development of Better Regulation policies. Although the Danish
institutional set up is in many ways strong and effective, leadership is not clearly visible. Yet there is a
need at this stage to devise a stronger strategic direction. The Coordination Committee is the hub of Better
Regulation policy management. It carries significant responsibilities (approval of the Law Programme,
approval of draft laws, approval of action plans for the business administrative simplification programmes,
and reporting hub for both this programme and the De-bureaucratisation Programme).The Economic
Committee is responsible for economic aspects (it must approve proposals affecting public spending or
with a significant expected impact on business). The Steering Group for Cross-National Initiatives (STS)
officials’ committee is another key player, coordinating with local governments, including on e-
government. These committees are efficient in carrying out their allocated tasks. As the main hub, the
Coordination Committee might be more visibly engaged in articulating and developing strategy for Better
Regulation, based on its existing range of tasks.

Management of the Better Regulation agenda raises day-to-day challenges of coordination,
coherence and communication across government. There are currently at least two poles of
responsibility. The Ministry of Finance plays a key role across all the relevant committees. Its ministerial
responsibilities cover many (not all) of the key policies for Better Regulation. The Ministry of Economic
and Business Affairs, together with the Business Better Regulation unit of the DCCA, plays a crucial role
in the development of Better Regulation in relation to businesses. This division of responsibilities may be a
comfortable fit for Denmark’s institutional traditions, but it reduces the visibility of Better Regulation

policy.

Ownership of Better Regulation is developing across ministries, and needs further
reinforcement, in particular with regard to impact assessment. As in most other OECD countries,
ministries are responsible for implementing Better Regulation policies (such as administrative burden
reduction), but are also accountable for results through regular reports to the Prime Minister. Individual
ministries decide on how to take forward the action plans in their sector. This has helped to spread
ownership and promoted culture change. This constitutes significant progress compared with the
assessment of the 2000 OECD review, which called for increased accountability for reform results of
individual ministries. Interviews indicated however that performance could be uneven across ministries,
particularly for impact assessment.

The role of the parliament in Better Regulation processes is also important. As in other OECD
countries, the role of legislature is a cornerstone of the development and enactment of legislation.
Reflecting this, some other countries’ executives are taking steps to strengthen their dialogue with the
parliament. Processes such as ex ante impact assessment are especially relevant in order to secure the best
possible outcome in terms of clear and effective legislation. Some Better Regulation programmes such as
the administrative burden reduction increasingly engage the parliament. This makes it all the more
important that Better Regulation proposals are presented in the wider context of what the government is
seeking to achieve, so that the parliament has a fully informed perspective for its own debates.
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Transparency through consultation and communication

Denmark has a tradition of deeply anchored consultation with key stakeholders as well as
within government. Consultation has evolved to combine formal and informal processes. The approach
takes advantage of the small size of the country and small closely connected ministries. It relies on
Denmark’s political culture of a search for consensus among coalition parties, acceptance of the need to
compromise, and trust between government and external stakeholders. Informality remains a key feature,
but there are major elements of formal consultation as well. Apart from the institutionalised framework of
collective bargaining in the field of labour regulations, the standard procedure for making regulations
includes prior formal public hearings and public consultation before a draft law is tabled before the
parliament. These procedures are described in the Ministry of Justice’s Guidelines on Quality of
Regulations and on an online law-making guide.

Important developments in the approaches deployed for consultation are boosting transparency
and the engagement of a wider range of stakeholders. There has been a significant evolution since the
2000 OECD review, which cautioned against the insider/outsider problem. In recent years Danish
ministries have opened up consultation with the development of new procedures to stimulate public debate
and engage stakeholders. This has included public hearings and notice for comment on dedicated websites
in preparation for larger reforms. Greater transparency has been supported by the establishment of the
Consultation Portal in 2005, which has provided a large amount of information on consultation processes.
More generally Danish ministries have leaned towards broader and earlier participation in consultation
processes. For example, the development of the business administrative burden reduction programme has
been supported by very open arrangements to gather views and information. The basic frame of reference
is changing, from seeking to establish a consensus on the way forward within a somewhat closed circle, to
an active search for views from as many relevant stakeholders as possible.

Progress in ensuring transparency needs to be consolidated. While significant progress has been
made in recent years, some issues need further attention. Informal consultation procedures may still create
some uncertainty as to whether all stakeholders have had a chance to be heard. They may also lead to
different standards of transparency between ministries. Informal consultation traditions have the advantage
of legitimising policies, but can restrict openness for some key areas such as labour regulations. Ministries
have to provide information on consultation (including the comments received and how they were dealt
with) when sending a draft bill to the parliament. However several interviewees mentioned the lack of
direct feedback in some cases. Securing effective and consistent feedback is important if the interest of
stakeholders is to be sustained for the next round of consultations, as a major input of time and effort is
often needed to respond to consultation exercises.

Communication on regulations is a particularly strong element of the Danish regulatory system.
The communication of new regulations is well managed, making it possible to find out easily what
regulations apply to specific activities. This is partly because of a simple underlying regulatory structure.
Transparency of the regulatory system is also supported by strong ICT tools. This includes a
comprehensive system for accessing laws and regulations on the Internet and well developed business and
citizen portals for access to information and services. Denmark has developed a joint
government/parliament database with a shared search facility, which is ahead of what is offered in most
other countries.
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The development of new regulations

The development of new regulations is carried out within a well organised and carefully
orchestrated framework. A key element of this framework is the annual Law Programme, which is a
detailed list of all bills that the government plans to send to the parliament during the year. The Law
Programme has the dual objective of acting as a steering instrument for the government’s work, and of
engaging the parliament early and closely in forward planning. It includes all draft bills to parliament,
makes the schedule public and sets a timeframe for ministries. The information provided by ministries
must identify expected secondary regulations which will be needed to implement the laws. The process is
supported by two important ministerial committees (the Coordination Committee and the Economic
Committee). Last but not least, the process for making new regulations benefits from clear and
comprehensive procedural guidelines established by the Ministry of Justice for the development of
regulations, and a specific website on the law-making process. All these documents are publicly available.
However tools in place focus on the production of primary regulations, with less attention given to
secondary regulations.

Requirements for ex ante impact assessment, which go back to the early 1990s, have been
significantly reinforced. The 2000 OECD review drew attention to the need for improvement. Many of its
recommendations have been acted on, including greater rigour and strengthened guidance, and a stronger
commitment to tackling economic effects. Ministries evaluate the consequences of their bills at an early
stage, when they make proposals for the Law Programme. They need to refine the evaluation in a second
stage, before the bill can be tabled before the parliament. The initial impact assessment also serves to
identify proposals which require a more thorough impact assessment regarding business administrative
burdens (done by the DCCA) and local government (VAKKS procedure, established in 2006). In addition,
any regulatory proposal (primary or secondary), which would lead to significant administrative burdens on
business requires the approval of the Economic Committee. Reflecting the broader scope and detail of
impact assessment processes, guidance material has been developed and brought together on the online
law-making guide. This is an important step for helping ministries to digest and understand what they need
to do, and when. It also contributes to a more unified approach. The OECD team was told that the
expanded guidance and online availability have contributed to improving the development of regulations,
and making impact assessment more consistent and thorough. Transparency at the end of the impact
assessment process is strong. The full impact assessment is accessible both to the parliament and to the
wider public, once a bill is tabled before the parliament.

As in most other OECD countries, however, controlling the flow and complexity of new
regulations remains a challenge. There are concerns among external stakeholders and local governments
that the flow of new regulations shows no sign of abating, and in particular, that new regulation produced
by some ministries can be increasingly detailed and complex. Some inside central government also
remarked on the growing number of new regulations. In the specific Danish context, there appears to be
two sets of issues. There is a tension between pressures for higher levels of safety implying more
regulations, and efforts to reduce regulatory burdens. There is also a tension between efforts to move
towards more outcome-based regulations and the consequent need to provide documentation to
government which is, in effect, another form of regulation.

The complex and dispersed institutional framework for monitoring the application of impact
assessments needs to be strengthened and streamlined, in order to promote quality control, and to
embed the process as part of evidence-based decision making. Although impact assessment procedures
are well known throughout the administration, evidence from interviews by the OECD team suggests that
they may not be applied evenly across ministries, and are often applied too late in the decision making
process. This finding is supported by the report of the NAOD, and undermines the likely usefulness of the
process as an aid to evidence based decision-making. The OECD team heard that it was important not to
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create excessively bureaucratic processes for ministries to implement. However the current dispersed
approach may in fact represent a sub optimal use of resources by the administration on impact assessment,
which is also likely to yield sub optimal results for decision-making. Dispersed institutional responsibilities
weaken overall management and monitoring, and slow the spread of further culture change among
ministries.

The Danish impact assessment system could benefit from a more comprehensive interaction
with public consultation. The current public consultation processes imply that ministries must consult on
draft regulations. Many ministries publish the impact assessment done in the first stage of bill preparation
when they post the draft for comment on the Consultation Portal. This is often done for laws, but not for
secondary regulations. The specific assessments on business administrative burdens (done by DCCA) and
local governments (VAKKS) also make an integral use of public consultation. These are positive
developments, which need to be applied across the whole impact assessment process. In particular more
attention could be given to using public consultation in the development of second stage impact
assessments.

The progress achieved in developing impact assessment could be further consolidated with
action in other areas. First, there is a need to consolidate and extend methodologies (including the
necessary guidance and training for ministries) for quantification of costs and benefits, building on the
significant elements which are already in place for some key parts of the processes. The 2000 OECD report
emphasised the need to increase the rigour of analysis for important regulations. This has not yet been fully
achieved. Second, the links between the different parts of impact assessment need to be clarified. For
example the guidance material does not provide a clear view of the overall process and its different
elements. Finally it is not clear to what extent the current system covers secondary regulations. It is
important that ex ante impact assessment capture all significant regulations. At the same time the principle
of proportionality should be observed (not all regulations will need the same in-depth treatment).

Alternatives to regulation are among the tools of Better Regulation policy in Denmark, but it is
unclear to what extent they have been used in practice in recent years. The 2000 OECD report noted
that Denmark has for some time deployed various alternatives policy instruments to “command and
control” regulation. It has made significant efforts to integrate the consideration of alternatives to
regulation into the rule making process, and provided officials with thorough guidance. It was beyond the
scope of this report to assess how these efforts have translated in increased use of alternatives (including
the option of not regulating).

The management and rationalisation of existing regulations

Policies to simplify the stock of existing regulations need more systematic attention. This issue
was already picked up in the 2000 OECD report. Denmark has some initiatives in place to promote
simplification of the regulatory stock. These include, in particular, ex post implementation reviews of
specific regulations, as well as ad hoc codifications of amendments to specific laws. The approach,
however, is not systematic.

The action plan to reduce administrative burdens on business is a substantial, well run policy
that has already delivered results. The Danish government is one of the front runners in the area of
administrative burden reduction for business. It has used the Standard Cost Model (SCM) to measure
administrative burdens, and has committed to a reduction of 25% within a timeframe of eight years,
between 2001 and 2010. A reduction of 15% was achieved by mid-2008. The reduction is net (it takes
account of expected burdens from new regulations as well as existing regulations). The DCCA is well
organised to carry forward the practical aspects (delivery of the business action plan, burden measurement
supported by consultants, advising and chasing ministries). Setting an ambitious target and regular
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monitoring has helped create momentum and sustain pressure for progress. The project has had positive
external effects and has been an efficient and necessary motor for developing Better Regulation policy in
Denmark. It has demonstrated that significant change can be made both in regulation and in the interface
between the civil service and businesses. It has promoted co-operation across the government, brought
forward initiatives from within the administration, and stimulated knowledge-sharing between the Ministry
of Economic and Business Affairs and line ministries. It has also paved the way for new Better Regulation
policies such as the De-bureaucratisation Programme.

Further progress in meeting the target does raise challenges which need to be addressed. While
an important reduction was achieved by mid-2008, the government now needs to deliver the remaining
10% reduction by 2010. Interviews revealed some doubts among stakeholders as to the capacity of the
government to reach this target. Meeting the actual target may matter less than the process and specific
outcomes. Nevertheless, making progress needs to take account of a number of factors. These include a
negative perception by business of achievements so far (which may, at least in part, signal that substantive
issues that matter to them are not yet effectively addressed, as well as a relative failure of communication
on achievements); the fact that the process faces an ongoing flow of new regulations; and the need at this
stage to tackle substantive changes to regulations as the “low hanging fruits” no longer exist. The
government has recently developed two new projects (the “Burden Hunters” project to address irritants,
and the “Ten Business Flows” project) to match its administrative burden reduction policy more closely to
real business needs. Denmark has also developed new initiatives on communication since the OECD
review took place, in particular with the release of the De-bureaucratisation Plan for Business Regulation,
which explains how the government intends to meet the 25% reduction target.

Denmark appears to have successfully used the experience of its business administrative burden
reduction programme to launch a new initiative aimed at reducing burdens on frontline public
sector workers (the De-bureaucratisation Programme). A particularly positive feature of this
programme is that it links central and local governments in a shared effort, in a way that is not found in
many other OECD countries. It is also an important programme for sending a signal to public sector
workers that their needs are being considered, and for encouraging new entrants into public sector work.
Challenges are however considerable, not least because of the scope of the project. Municipalities, which
are in charge of delivering public services, have their own organisation and processes. It can be difficult to
isolate tasks related to the delivery of specific services, as these tasks are often part of the core tasks of
civil servants. Effective monitoring is needed to secure progress and ensure that policy objectives are
matched with practical outcomes. The action plans being developed are binding, but what this means in
practice is not yet clear. There are currently no obvious burden reduction targets because a bottom-up
approach, based on identifying needs in specific situations, is favoured. Beyond the need to report to the
Co-ordination Committee on progress, there is a need to improve structures to secure effective monitoring
and quality control.

Compliance, enforcement, appeals

A risk-based approach to enforcement has gathered momentum and needs further
encouragement. Denmark has made compliance and enforcement a greater priority over the past years and
has been developing new approaches. Enforcement authorities have started to roll out a risk-based
approach, and a number of inspection bodies now use risk analysis in enforcement. The small size of the
country and the concentration of enforcement responsibilities within central government inspection
agencies have facilitated the development of the new approach as inspection agencies have accumulated a
thorough knowledge of companies. Experiences such as that of the Veterinary and Food Administration
show that the involvement of front line enforcement workers can encourage acceptance of new approaches.
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The appeal system rests on administrative procedures and complaint boards within ministries,
with the general courts as last resort, and this seems to work well. The creation of boards is considered
a generally effective tool for addressing and resolving complaints, and avoids overcrowding the courts.
The boards are subject to control mechanisms and transparency rules. Their decisions can be appealed to
courts. The parliamentary ombudsman also plays a significant role in the development of good
administrative practices. The publication of its conclusions can give it significant power. These structures
appear to avoid the complications of some other countries systems, which leave greater scope for judicial
review and litigation. Denmark understandably wants to keep it that way. However the diversity of
complaint boards and differences in their legal framework may make it difficult for citizens to get a clear
view of the complaint system.

The interface between the national level and the European Union

The government has an effective, well managed and highly institutionalised internal co-
ordination system for EU affairs. This not only minimises internal conflict, including with the
parliament, but also ensures that Denmark always speaks with one voice in EU affairs. Internal and
external unity is considered essential to maximise the influence of a small country. The government
consults the parliament, which gives it a mandate for negotiation. Although it can be time-consuming, the
scrutiny system ensures parliamentary control and involvement of stakeholders at an early stage of rule
making, as well as coherence and a strong position for the ministry going to Brussels.

Denmark has a very good performance as regards transposition but may need to pay closer
attention to gold plating. The procedure for discussing EU rules facilitates the transposition of the rules
into the Danish system, as building a consensus at the negotiating stage — including the parliament —
removes later obstacles to transposition. There is no clear evidence of gold plating in transposition,
although there were several comments to the effect that Denmark wants to keep its high standards, and a
significant share of administrative burdens on business stems from EU-origin regulations. A broader
perspective is important on the issue of standards, given that the smooth functioning of the EU internal
market is also important for the competitiveness of Danish companies in that market. Differences may
however sometimes be justified to give effect to the subsidiarity principle. The issue of where
administrative burdens originate is a complex one, and may reflect a restricted choice in the method of
transposition. It may, however, also reflect an over-detailed implementation that could be avoided.

The interface between sub national and national levels of government

The De-bureaucratisation Programme engages the local level for the first time in a specific
Better Regulation policy. Alongside implementation of the VAKKS procedure to assess the impact of
new regulations on municipalities, the De-bureaucratisation Programme reinforces the process of
developing multilevel governance. The means by which it was agreed is noteworthy. The annual
framework agreement between the central government and the two sub national umbrella organisations for
municipal and regional interests appears to be an effective instrument for taking both central-local and
local Better Regulation initiatives forward. Municipalities are invited to participate actively in developing
ideas for de-bureaucratisation (while central government will remain responsible for the delivery of the
programme). There is also a commitment to the shared development of e-government between local and
central levels of government (through the STS Committee). The common citizen portal is an example of
this. As in many other countries some municipalities will be better equipped than others for these tasks. A
clear assessment at this stage is difficult because the major recent mergers and restructuring need time to
settle.
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Local governments express concern over increased “documentation” requirements. One of the
challenges of Denmark’s current policies on Better Regulation is to combine the objective of less
burdensome regulations within government and the objective of greater decentralisation in the
implementation of regulations. The government aims to shift from detailed process-based regulations to
performance-based regulations. Some interviewees expressed concerns that this approach may, perversely,
give rise to increased requirements on municipalities to document their results. The risk would be to
increase administrative burdens for local civil servants, and undermine the underlying “lighter touch”
objective of the De-bureaucratisation Programme. Denmark intends to address this issue as part of its De-
bureaucratisation Programme.

There seems to be effective and regular co-operation between the central and local levels of
governments. LGDK, the association of municipalities, plays an important role in this co-operation, both
through the negotiation of the annual framework agreement, which includes discussing priorities and
targets for Better Regulation, and through regular informal consultations with ministries. Along with
Danish Regions it is also part of the STS Committee, which plays a key role in the development of e-
government policy and strategy. The establishment of KREVI is an important further development in the
co-operation between local governments and central government. KREVI was set up in 2005, as an
independent local evaluation agency. It is charged with mapping local capacities and funding streams. It is
also responsible for conducting the VAKKS assessments (ex ante evaluation of burdens from national
regulation on municipalities. KREVI seems to have established itself in a short time as an effective
independent body and partner for both central government and local governments, providing support to
local governments and promoting coherence of regulations between central and local levels of government.

14



GOV/RPC(2010)13

REGULATORY MANAGEMENT IN THE NETHERLANDS

Executive summary
Drivers of Better Regulation

The evolution of Dutch economic performance over the last three decades has been closely paralleled
by policies aimed at putting Better Regulation on the government’s policy agenda, as a means of
combating structural and other issues that stood in the way of a stronger growth rate. Regulatory reform
gathered momentum through the 1990s, and specific programmes emerged to give regulatory management
a clearer shape. The MDW Programme (Marktwerking, Deregulering en Wetgevingskwaliteit) was set up
in 1994 to improve the regulatory and structural environment for more open markets. Dutch governments
at this time sought a new balance between “protection and dynamism”, by means of increased competition,
regulatory reform and market openness. Pressures to accommodate the emergence of the Single European
Market also promoted change. Part of the MDW Programme was to streamline regulations to return to
“what is strictly necessary”, and this included the reduction of administrative burdens. This was also a
decade when significant efforts were made to develop a stronger policy for the development of new
regulations, including ex ante impact assessment, to avoid the problems of the past.

A second phase started in the late 1990s, with growing emphasis on the reduction of administrative
burdens for business. Better Regulation’s link with economic performance was re emphasised in the
Coalition Agreement that guides government policy making today, which promotes a more innovative,
enterprising and competitive economy. A social aspect has also emerged, partly reflecting the Coalition
Agreement’s emphasis on social cohesion as well as economic progress, but also as means of supporting
public sector reform. Important and emerging aspects of today’s Better Regulation policies (such as
enforcement, local level Better Regulation, and burdens on citizens) are linked to this broader strategy.

Public governance framework for Better Regulation

The Netherlands is a decentralised unitary state with three tiers of government (central government,
provinces and municipalities). The number of municipalities has steadily fallen over time as part of the
central government’s policy to improve administrative quality and effectiveness through mergers. The
central government works on the basis of coalition agreements, which set the policy framework for the four
years of the electoral cycle, and annual budget plans. There is an ongoing programme aimed at increasing
the efficiency of the civil service, with positive repercussions on aspects of Better Regulation such the
streamlining of enforcement practices. The traditional Dutch approach to public governance is based on the
corporatist philosophy, which emphasises the principles of consensus building and the use of expert advice
to improve regulatory quality, with a view to promoting the legitimacy of regulation and trust in
government. Consensus building continues to be an important feature of Dutch governance, but the
reforms of the 1990s have also moved the Netherlands towards more open and market driven processes for
policy development.

Developments in Better Regulation

Whilst administrative burden reduction has been a key focus of Dutch Better Regulation policy over
the last few years, other important policies have also been developed. These include reform programmes
for inspection and enforcement, from 2001; programmes to address administrative burdens on citizens
which includes elements of regulation inside government, starting in 2003; further work on the legal
quality framework for developing new regulations, including assessment of alternatives to regulation; and
a growing engagement with the EU institutions over the development of Better Regulation at EU level.
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Recent developments are extending these foundations. Notably, there is an increasingly vigorous and
targeted communication programme, the development of what was previously known as the administrative
burden reduction programme, now known as the regulatory burden reduction programme, to cover a much
wider scope of issues, moves to strengthen public consultation through the Internet, as well as renewed
efforts to work at EU level and with likeminded EU partners to strengthen EU Better Regulation policies.

Main findings of this review

The Netherlands was one of Europe’s early starters in the development of Better Regulation policies,
and there has been steady progress since the 1990s to build and expand on this. Better Regulation is how
on a sustainable track, with successive governments taking initiatives to expand the institutional and policy
framework. A range of policies is now in place, alongside the flagship programme to reduce regulatory
burdens on business. At this stage, the development of an integrated policy perspective would help to
strengthen Dutch Better Regulation by giving it a long term vision and goals.

Institutionally, the establishment of the Regulatory Reform Group, the unit of officials at the centre of
government, and of ACTAL, the independent watchdog, have been major milestones in providing a clearer
focus for Better Regulation and promoting culture change. The framework is not, however, yet fully
complete, as the Regulatory Reform Group only covers business aspects of the Better Regulation agenda. It
would be helpful to find a way of further strengthening coordination between key ministries. Culture
change, as in other OECD countries, still has some way to go.

The Netherlands pioneered the Standard Cost Methodology (SCM) for the reduction of administrative
burdens. Achievements for the business sector have been significant, and the 25% net reduction target set
by the last cabinet was broadly met. A new 25% reduction target has now been set, and the methodology
has been broadened and strengthened. The implementation of this new and even more challenging phase
will require sustained attention to the needs of key stakeholders: line ministries, the business community
and the parliament. The Netherlands also has a well developed citizen burden reduction programme, which
will require effective monitoring and evaluation.

There is an increasingly urgent need to address ex ante impact assessment of new regulations, as
current processes do not provide a sufficiently strong framework for a robust, evidence-based development
of new regulations. This is an important weakness as it undermines the government’s control of new
burdens. There appears to be a broad consensus for change. Issues that need attention include the
institutional support framework, training and methodologies, the development of an integrated process, and
the need to make public consultation an integral part of the process.

There is also a need for rapid improvement of public consultation as an integral part of effective
regulatory management. The Netherlands is at cross-roads between longstanding traditions of very
structured consultation and the development of new approaches which reach out to stakeholders very
differently, not least via the Internet. Improving the approach to consultation does not imply wholesale
abandonment of the traditional approaches, but requires to boost transparency and ensure that effective and
timely consultation is integral to the development of government policies and in particular to the impact
assessment process for new regulations.

The Netherlands is one of the most active participants in the development of EU level Better
Regulation strategies. Well structured processes are in place for the management of EU regulations. The
framework is stronger on procedure. Attention is needed to ensure that impacts of EU regulations under
development are effectively captured, and on the substantive aspects of transposition of EU regulations
into the national context, not least to avoid possible problems of gold plating.
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Assessment in detail
Strategy and policies for Better Regulation

There has been steady progress over a number of years and across successive governments in
the development of Better Regulation policies. The Netherlands was one of Europe’s pioneers with the
development of Better Regulation policies in their own right, starting in the 1980s. Better Regulation has
been consciously used to drive important structural changes, economic performance and more recently, to
address social and public sector issues. Today, Better Regulation appears to have found a sustainable place
in the government’s broader policy agenda, reflected in, and providing support for, key elements of the
Coalition Agreement. It also engages a growing range of stakeholders — including not just the business
community, but also citizens and local levels of government —a factor that will help to secure long-term
sustainability.

A range of policies are now in place, alongside the flagship programme to reduce regulatory
burdens on business. These include a reform programme for inspection and enforcement, a programme to
address administrative burdens on citizens which covers some aspects of regulation inside the
administration, further work on the legal quality framework for developing new regulations, including the
assessment of alternatives to regulation, and a strong and sustained engagement with the EU institutions
over the development of Better Regulation at EU level.

Achievements so far have been significant in the programme to reduce burdens on the business
community, and considerable by international standards. This is one of the most longstanding
programmes so it is perhaps not surprising, albeit also testimony to effective leadership and management.
An updated action plan sets a quantified 25% net reduction target for 2011, additional to the reductions that
have already been delivered over the last few years. The policy has been significantly broadened to include
other cost factors and quality of regulatory services for businesses. There appears to be no loss of
momentum in the inner core of government for driving this policy forward. This, however, is not always
reflected elsewhere, with worries about how the latest target will be achieved, and what the substance of
the programme should now cover.

Other policies and programmes reflect significant efforts to extend Better Regulation beyond
central government and beyond the Netherlands. This includes the new policies and structures for
enforcement, the work to support Better Regulation at the EU level and not least the engagement of local
levels of government. The Framework Vision Programme for reform of inspections and enforcement
appears to be well conceived and advancing steadily. Work to raise consciousness of the need to further
develop Better Regulation at the EU level is particularly striking given the relatively small size of the
country. Dutch leadership (alongside a small number of other countries) at the EU level is commendable.
Considerable effort is also going into developing the interface with local levels of government on Better
Regulation.

A significant weakness is the failure so far to implement an effective policy for the ex ante
impact assessment of new regulations. The weak aspect in Dutch regulatory management today is the
absence of any clearly anchored and rigorous process for an evidence-based approach to the development
of new regulations. This issue was already picked up in the 2007 OECD report, which noted in effect that
whilst the burden reduction programme had been a strong and necessary motor for putting Better
Regulation on the map, a broader focus would be needed in the longer term. Fragmentation of the
institutional support structure for Better Regulation has not helped.
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Two other challenges are apparent, relating to consultation on new regulations and some
aspects of EU management. These are the slow progress toward more modern and open forms of
consultation for all regulations (not just those which happen to be part of the programmes to reduce
burdens on citizens and businesses). The framework for addressing issues of substance arising from EU
regulations also needs further attention. Some helpful systems are already in place. The impact of EU
regulations on the national market is taken into account in preparing the negotiating position. The
Regulatory Reform Group (RRG)’s work includes big efforts to identify and address burdens on business
of new EU regulations in the negotiating process. This is helpful but does not address all angles (other
stakeholders, the benefits of new regulations). The handling of the transposition of EU-origin regulations
remains relatively weak.

The development of an integrated policy perspective including all the elements of a balanced
Better Regulation agenda would help to give Dutch Better Regulation a long-term vision. It is beyond
the scope of this report to comment on what a longer-term vision might consist of, but we would encourage
the Netherlands to start discussing this internally, and with other likeminded countries. Highlighting the
links between what is already being done, strengthening the weak parts, and showing how the different
elements combine to support and promote high level policy objectives for the economy and society would
increase the long-term sustainability of the Better Regulation agenda. It would also demonstrate
inclusiveness, by showing that Better Regulation is about new as well as existing regulations, and not (just)
about deregulation, nor is it just concerned with the business community. Back in the mid 1990s, the
MDW Programme set out a broad vision of Better Regulation and what it could do for public policy goals.
The time might be ripe for a “millennium” update. A White Paper could be a useful vehicle for starting the
process.

Public communication on Better Regulation is covered by a number of specific strategies and
processes. Communication and public documents on Better Regulation tend to be focused on specific
programmes. These are essential and need of course to be structured so as to reach their specific target
audiences. The most prominent communication strategy is the one established by the RRG for the business
burdens reduction programme. The communication policy for the project to reduce administrative burdens
on citizens is also well developed. The RRG communication strategy has a broad reach and in some
respects acts as the vehicle for communication on overall Better Regulation policy in the Netherlands. As
well as the more targeted communication programmes, a more integrated communication of Better
Regulation policies might help to highlight the extent of the work carried out, and could also be used as a
vehicle for bringing together the different parts of the institutional framework that contribute to Better
Regulation.

Many of the programmes are covered by forms of ex post evaluation but the approach is not
systematic. A number of evaluation processes are in place or under development for specific Better
Regulation programmes. Ad hoc evaluations also take place and the Netherlands Court of Audit (NCA) has
been active. The approach needs to be strengthened in order to ensure that ex post evaluation is not
overlooked and is an automatic part of all Better Regulation programmes. Internal mechanisms for ex post
evaluation are also a necessary complement for external evaluations from bodies such as the OECD and
the World Bank.

E-government capacities, a key support for business and citizen burden reduction initiatives,
have been steadily developed over time; monitoring and evaluation may need to be boosted. The
Netherlands started early, in the 1990s, and has built up a range of projects as well as an institutional
framework which reaches out to the local levels of government. A full evaluation of e-government is
beyond the scope of this review. However it seems that initiatives to monitor the large number of projects
for their practical effectiveness need to be encouraged.
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Institutional capacities for Better Regulation

The establishment of the Regulatory Reform Group has been a major step forward in providing
a clearer focus for Better Regulation. The merger of several relevant units out of two core and influential
ministries (Ministry of Finance and Ministry of Economic Affairs) responsible for the business-related part
of Better Regulation policy was the right move. The RRG has established itself as a well known and
vigorous Better Regulation entity not only with the business community within the Netherlands, but also
across Europe and with the EU institutions. The merger also signals that Better Regulation policy in the
Netherlands has reached a certain level of sustainability across coalition and cabinet political cycles, since
the RRG is a continuation and strengthening of units set up under previous governments.

The Regulatory Reform Group, however, only covers business aspects of the government’s
Better Regulation policy. Two other key ministries for Better Regulation are not part of the RRG
structure. The Ministry of Justice has long played a critical role in managing the development of new
regulations and is currently seeking to develop a new and stronger approach to impact assessment. The
Ministry of the Interior and Kingdom Relations is not only responsible for the citizen burden reduction
programme, but also has general co-ordinating responsibility for key issues related to Better Regulation (e-
government, general co-ordination of the municipalities and the enforcement inspectorates) and for the
civil service (including civil service reform) as well as general relations with the parliament. The Ministry
of Foreign Affairs is responsible for important aspects of the general management of EU regulations.

In this context, the establishment of the Steering Group for Better Regulation was a positive
move to strengthen links between the key Better Regulation ministries. The group, chaired by the
Prime Minister, meets every quarter and brings together the Interior, Justice, Finance and Economic
Affairs ministries. It is supported by an officials group. It reviews progress reports on Better Regulation
policies and prepares the ground for cabinet and parliamentary reports. The OECD peer review team were
told that, from low key beginnings, this group had started to become more proactive, in response to the
more controversial phase of reform that the Netherlands now appears to be entering.

The independent watchdog ACTAL is another important institutional asset helping to hold
different parts of the agenda together. Since it was established in 2000, the Advisory Board on
Administrative Burdens (ACTAL) has played an important role in helping to motivate and structure
regulatory reform in the Netherlands (and provided inspiration for other countries to set up similar
structures, most recently in Sweden). It is not only important for its challenge function to the government.
It also, alongside the Steering Group on Better Regulation, covers several elements of Better Regulation
(the business and citizen burden reduction programmes, advice to the Cabinet on the burdens of new
regulations which gives it a role in ex ante impact assessment, and promotion of Better Regulation at EU
level).

An effective institutional framework has also been established for sharing the Better Regulation
agenda with the local levels of government. Municipalities have a key interface with business and
citizens via their enforcement, planning and licensing responsibilities. The central government agreement
with the municipalities and its linked Better Regulation Action Plan provides shape and substance to the
roll out of shared Better Regulation goals, such as meeting burden reduction targets.

The central institutional framework for overseeing Better Regulation in its entirety remains,
however, relatively weak and fragmented. The Steering Group for Better Regulation, which unites the
four main ministries, has so far played an uncertain contribution to the Better Regulation agenda. It does
not, for example, appear to have yet played a defining role in promoting the development of a new impact
assessment process, which needs a strong central lead to encourage cross ministerial co-operation. This
relative fragmentation stands in the way of an even stronger Better Regulation performance. It also means
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that responsibilities — who does what — are not clear to stakeholders outside the system, and that the system
itself does not provide an optimal framework for tackling next steps, notably the development of a stronger
impact assessment process. The Ministry of Foreign Affairs, which plays an important role in the
management of EU regulations, is not part of the group.

What should be done to strengthen the institutional oversight framework? The radical option
would be to expand the RRG’s role and structure so that it includes relevant units from other ministries
engaged in Better Regulation. However this may not be the most effective way to strengthen co-operation
between ministries which each have a strong and distinctive contribution to bring. Short of this option, it is
essential that the Steering Group on Better Regulation and its supporting group of officials start to play a
more proactive role, based on a well-defined agenda that includes the development of the impact
assessment process. In that case, the RRG, as the current main focal point for Better Regulation in the
Netherlands, would appear to be best placed to provide the secretariat for the group, perhaps including
secondments from other ministries. Strong institutional links between the Ministry of Justice and the other
ministries are especially important. The Ministry of Justice is a key player through its role in overseeing
legal quality. The 1999 OECD multidisciplinary review on regulatory reform picked up the issue, and the
OECD review of the Dutch administrative burden reduction programme picked it up again in 2007.

The need for further support for, and culture change among, implementing ministries needs to
be addressed. This is not a new issue (the 1999 OECD report had already noted it), and not unique to the
Netherlands. The increasing complexity of the modern reform agenda is a factor. Ministries face a number
of challenges for which they need to be well prepared. Stakeholders are more demanding (sometimes both
requesting more freedom as well as criticising regulatory failures). The Better Regulation agenda has been
broadened to cover the different levels of government. The burden reduction programmes are starting to
address more controversial issues. Civil service reforms add a further layer of complexity as well as
opportunity (resources are being cut, but this can also be an incentive to update processes). As well as the
need for support through enhanced guidance and training, effective carrots and sticks for change need to be
in place. The strong link that has been established between showing results for the business burden
reduction programme and the budget cycle is helpful. The RRG training and guidance on Better Regulation
tools is also important.

The parliament plays a particularly important role in the development of the Better Regulation
agenda in the Netherlands. A key player beyond the executive is the parliament. The Dutch political
system works on the basis of coalition agreements which set the policy framework for the four years of the
electoral cycle. The parliament holds the government closely accountable for implementation of the
coalition agreements. It is regularly sent progress reports on different aspects of the Better Regulation
programme, and has itself initiated reform of inspections policy. With the extension of the Better
Regulation agenda into more difficult and complex territory, its support will be critical.

Transparency through consultation and communication

There is a need for rapid improvement of public consultation as an integral part of effective
regulatory management. The Netherlands appears to be at cross-roads between longstanding traditions of
very structured consultation (via the search for a consensus through established groups and committees,
and the commissioning of expert advice), and the development of new approaches which reach out to
stakeholders very differently, not least via the Internet. There is an increasingly urgent need to improve and
update the approach to consultation. This does not imply wholesale abandonment of the traditional
approaches, but there is a need to boost transparency and ensure that effective and timely consultation is
integral to the development of government policies and in particular to the impact assessment process for
new regulations. The business and citizen burden reduction programmes have shown the way with new
approaches to capture more effectively the real concerns of stakeholders. The pilot project for Internet-
based consultation on new regulations across ministries looks very promising.
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The introduction of common commencement dates is a very positive step forward. This will put
the Netherlands ahead of many other OECD countries. Common commencement dates are fundamentally
helpful to business. The presentation to the business community with a set of new regulations “in one shot”
may need some management to ensure that it does not (perversely) contribute to poor perceptions of the
government’s control over the flow of new regulations.

The development of new regulations

Although impact assessment has been established a long time, there is widespread agreement
that the current process is in practice unsatisfactory, weak and ineffective. Issues raised in the review
included the fact that impact assessment comes too late in the decision-making process to have any effect
on outcomes, inadequate consultation, lack of transparency, failure to take into account benefits as well as
costs, and the need to define a clear methodological approach balancing qualitative and quantitative
analysis. There is an overemphasis on business costs defined fairly narrowly, and an under emphasis on
alternatives to regulation (despite the efforts of the Ministry of Justice), benefits, non business impacts,
consultation, and on support and quality control, which is fragmented and ineffective. There is little
appreciation of the importance of evidence-based, cost-benefit analysis and other methodologies for
effective impact assessment. Many of these issues had already been raised in the 1999 OECD report, which
drew specific attention to the need for effective quantification, the need to consider alternatives, and the
need to consult. There has been progress on some fronts since then, notably the quantification of
administrative burdens for business, but not enough to generate an effective approach.

There is concern to control new regulations more effectively. Many stakeholders expressed an
underlying concern at the need to control more effectively the burdens that are likely to arise from the flow
of new regulations. Some interviewees made the important point that reforming governments — the
Netherlands has carried out recent major recent reforms of its health and education sectors — are bound to
generate significant new regulation, the effects of which need to be controlled.

At the same time, there does not appear to be a coherent view of how a strengthened impact
assessment system might be structured, and no clear vision seems to have emerged from the work of
officials to give shape to a new system. For the past two years, a group of officials has been examining
ways of improving the process. Despite some useful elements (examining alternatives, web-based
consultation) it seems unlikely that these proposals will give rise to an effective, integrated process with
real buy-in across government, as the work is mainly promoted by one ministry (Justice) and no clear plan
for a new process has yet emerged.

A new approach needs to be developed. The government needs to develop and promote a clear
vision and integrated approach to impact assessment, which sets out what impact assessment is for and
how it can contribute to stronger, more effective, evidence-based policy making, ensures that new
regulations are fit for purpose, and conveys the message that the government understands the importance
of bringing new regulations under control. The significant common ground that appears to exist over what
is wrong now needs to be translated into a new strategy emphasising the central place that impact
assessment has in the policy making process.

Responsibility for carrying out impact assessments should remain with the individual
ministries, framed by strong central supervision and quality control. Effective supervision and quality
control is crucial to the success of an impact assessment process. The Netherlands rightly emphasise the
responsibility of individual ministries. However the current institutional structures for overseeing impact
assessments are weak and have fallen into disuse.
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Effective training and guidance need to be in place. Officials will need to be trained in the new
approach and especially, in the application of the new methodology. The current guidance does not cover
cost-benefit analysis or any of the methodologies for quantification. The cultural changes required,
particularly in terms of ensuring that senior management is on board, are as important as the development
of technical expertise. The recent training on Better Regulation techniques developed by the Ministry of
Finance and ACTAL in conjunction with the Ministry of the Interior and Kingdom Relations and the
Ministry of Economic Affairs is a positive development.

Methodological rigour is essential and most obviously achieved by cost-benefit analysis, but a
quality dimension is equally important. The Netherlands, through its development and promotion of the
Standard Cost Model (SCM) for administrative burdens, already has the benefit of a culture that is used to
quantitative methods, and quantification is a fundamental pillar for evidence-based policy making. The
methodology should therefore have a strong quantitative element, drawing inspiration from the experiences
of other OECD countries that are already applying quantification (such as the USA, United Kingdom,
Australia). It should also incorporate a strong qualitative aspect, supported by multi-criteria analysis, not
least to capture future benefits that may be difficult to monetise. It is important that benefits as well as
costs are drawn out, as this is about Better Regulation, not deregulation.

A single integrated, standardised process will help to give impact assessment the focus it needs
to be adopted by ministries. Current separate processes need to be integrated into a single process which
regroups the different assessments and legal quality tests. This standard process should be adopted across
the government. The format for presenting the new integrated impact assessment should be standardised,
and kept simple and clear, so that it is comprehensible (the rationale for action and key conclusions of the
impact assessment should be readily understood by decision makers as well as other stakeholders including
the general public). A staged approach to the process is needed, as now, but institutionally stronger. This
would make it clear when, early in the policy development process, impact assessments need to be started,
developed and updated, taking account of the need for efforts to be proportional i.e. distinguishing between
proposals that merit a full impact assessment and others which need less attention. The current process
generally only covers primary laws and Orders in Council. Consideration should be given to extending
impact assessment to other regulations that are likely to be important for Better Regulation.

Consultation, which is not formally covered at all in the current process, needs to be addressed.
Consultation needs to be a formal part of the impact assessment development process and engage all
potential stakeholders. Broadly-based consultation (including on the web, building on the Internet pilot for
consultation on new regulations that has been launched recently) should start early to give stakeholders the
opportunity to comment on proposals before it is too late to influence the outcome, including the
possibility of alternatives to regulation. Public consultation on draft impact assessments promotes the
sharing of information and expertise, which enriches the draft and encourages ownership.

Ex post evaluation also needs to be built into the new process. Feedback to the government on the
effectiveness of the impact assessment process should be built in from the start, as part of the new strategy.
There are several options for securing this, which are not mutually exclusive. They include giving ACTAL
a role in ex post evaluation (building on its role of advice to the Cabinet on regulatory burdens); annual
reports to the parliament; tracking the development of new regulations; and last but least, encouraging the
Netherlands Court of Audit to carry out audits of the process. Audits by the NCA equivalents in some other
countries, notably the United Kingdom, have made an important contribution to evaluating the
effectiveness of policies to control the development of new regulations, including impact assessment.
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The Ministry of Justice efforts to draw attention to consideration of alternatives to regulation
need support and further development, including and not least as part of an enhanced impact
assessment process. Regulation may not be the only option. Before it is too late, the process should
include consideration of alternative approaches to achieving desired regulatory outcomes. The significant
efforts that were started over a decade ago in the use of alternatives need to be given a renewed impetus.
The Ministry of Justice has issued a number of relevant documents and these now need to be made
operational. An effective approach might examine the consequences of several different options, including
an alternative to “command and control” regulation, and the “do nothing” option. Guidance should be
developed on the appropriate use of alternatives (such as non-legislative action, exemptions, principles-
based rather than rule-based approaches, and outcome standards rather than process standards).

The management and rationalisation of existing regulations

There is no systematic effort to consolidate or simplify the regulatory stock. As in other countries
with well developed burden reduction programmes, simplification is mainly a “derivative product” of the
efforts to reduce administrative burdens (as for example in the review of regulatory clusters or related
laws). As complexity accumulates over time in all areas of regulation, there is a need for more systematic
“spring cleaning” at regular intervals. The OECD review team was told that the business community would
welcome a “clean-up” of the existing law.

Achievements with the regulatory burden reduction programme have already been
considerable by international standards, and the Netherlands’ 2003-07 policy identified the main
elements of a successful model which has been replicated elsewhere. The 2003-07 Cabinet had a 25%
net burden reduction target allocated across ministries, which it broadly achieved. The Dutch model has
been an inspiration to other countries, and the considerable investment made by successive Dutch
governments since the 1990s has largely paid off. The success factors have been a combination of
measurement (the SCM method for the measurement and mapping of burdens); setting a time-bound
quantitative target (divided among ministries); a strong inter ministerial co-ordinating unit at the centre of
government (the RRG and its predecessor, IPAL); independent monitoring via the watchdog ACTAL; link
to the budget cycle; and not least, political support, helped by the narrow focus of the programme on
administrative burdens which helped to avoid controversy. It is fair to note that the Netherlands may have
had further to go than some other countries, in terms of the relative weight of administrative burdens as a
proportion of GDP. But this also means that the Netherlands was probably right to put particular emphasis
in the last few years on this part of its Better Regulation strategy.

A new phase has opened up, with the establishment of an ambitious, broad and well-designed
new policy. This builds on key elements of the previous policy which have proved their worth (not least a
reinforced institutional structure), as well as adding new aspects. The current cabinet has set a further 25%
reduction target, based on a (largely) new baseline measurement. The current action plan captures a
number of important new issues, as well as addressing weaknesses in the original methodology. This
reflects the price paid for being a first mover with no role model to follow, but is also testimony to the fact
that the Netherlands is remarkably open to learning from its own and others’ experiences, as well as taking
advice from independent experts, which it calls in regularly. Among the issues which are being vigorously
addressed in this new phase are the extension of the programme to cover burdens at the sub-national levels
of government (still very unusual in OECD countries); addressing the burdens raised by enforcement; a
renewed attack on the issue of licences; the development of an ex post evaluation framework; the
establishment of common commencement dates for new regulations; targeting the quality of services
related to regulation and not least, the development of the SCM methodology to cover qualitative as well
as quantitative aspects and to broaden the definition to cover all compliance costs.
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A substantial update and broadening of the programme was necessary, in order to sustain
progress towards a new target, but this also raises new challenges. The programme has until recently
enjoyed broad support, politically, within ministries, as well as from outside stakeholders. This now looks
more vulnerable. As already noted in the 2007 OECD/World Bank report, a politically neutral programme
is no longer an option. Proposals for further reform, if they are based on a broader definition of compliance
costs, are likely to be politically more sensitive and engage more vested interests. The report also
underlined the importance at this stage of having clear goals.

The key stakeholders that matter for progress are: business, implementing ministries, and the
parliament. Business is frustrated at what it considers to be slow progress and the failure to tackle issues
that really matter from its perspective. There is some discouragement, even resistance, within ministries
with regard to the new target, based on a worry that it will not be easy to achieve, as many of the “low
hanging fruits” have been cleared off the trees. Even some of the remaining low hanging fruit can raise
unexpected problems. The parliament for its part, whilst it takes a keen interest through the regular reports
on general progress by the RRG, does not always seem prepared to turn this into specific backing for
proposals that require legislative action, without which the new target will not be met.

As regards business, the government is taking the right direction with its expanded definition of
compliance costs, and a new communication strategy which is well conceived. For a number of
reasons, which are broadly shared with other countries at advanced stages in the deployment of burden
reduction programmes, the Netherlands has been confronted with negative business reactions despite
evident progress on a number of fronts. The reasons for this include time lags before promised results are
delivered; frustration at the scrapping of rules that were not complied with in the first place; and slowness
in identifying and addressing key issues for business such as licences delivered by the local level. The
situation has not been helped by the redefinition of the baseline for the new target, which calculates that
burdens are now only some EUR 10 billion compared with some EUR 16 billion in 2003. The main reason
is that information obligations to third parties are no longer part of the definition of administrative burdens,
but are now defined as substantive compliance costs. In addition to the administrative burden reduction, the
expanded programme has also set targets to reduce these substantive compliance costs. ACTAL underlined
to the OECD peer review team that irritants as well as substantive regulatory changes must be addressed at
this stage, as businesses do not readily distinguish between administrative burdens and other compliance
costs.

The government has reacted comprehensively to the concerns expressed by the business
community. As well as the ongoing work to expand the scope of the programme with a methodology that
includes irritants and broader compliance costs, and the quality of services, its new highly proactive
communications strategy targets needs as identified by business rather than civil servants. This includes the
establishment of the Wientjes Commission to be the voice of business (which seems to meet with general
approval), and a wide range of tailored mechanisms to capture business interests as well as to communicate
meaningful achievements (what the recipient wants to know, rather than what the civil servant thinks is
interesting). The RRG’s communication handbook underlines that concrete results must have been
achieved before they are communicated. It is too soon to give a view on the effectiveness of the strategy
and regular evaluation will be important, as the government plans to do. The government needs to show
results from the new approach fairly quickly if a positive business attitude is to be restored. It pl ans to
evaluate its communications strategy shortly, alongside a “perception monitor survey” this year.

As regards implementing ministries, despite a strong underlying institutional structure,
spearheaded by the RRG and ACTAL, there is a need for further support and strengthening of the
framework in order to encourage ministries to deliver. The need for enhanced co-operation with
“delivery” ministries and further culture change is acknowledged by the RRG. As in other countries, a
judicious mix of carrots and sticks is needed. Carrots are important as ministries experiencing fatigue from
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years of efforts need encouragement. So are sticks, for which sanctions must be credible. The Netherlands
has gone further than most other countries in linking achievements to the budget cycle. Consideration
should also be given to making a link between achievements and performance appraisals (which would
have both a carrot and stick effect). At the same time, ministries need to feel supported in their efforts to
push through controversial proposals. This implies some hard choices and trade-offs, for which political
support is required. The Cabinet and the Steering Group for Better Regulation chaired by the Prime
Minister have an important role to play in this regard.

As regards the parliament, the dialogue needs to be extended to cover specific decisions that will
require its approval. The parliament is already heavily engaged in the programme at a strategic level,
with the regular reports that it gets from the Cabinet via the RRG. There is a need to strengthen and clarify
the link between these reports and the specific measures that come to the parliament for approval under the
programme. Since the easier targets have been achieved, much of the new work, especially if it is based on
an extended interpretation of compliance costs, may need to go through the parliament in order for
regulations to be changed or adopted. Skilful piloting will be required. At the same time, although regular
updates are essential to sustain parliamentary interest and general support, quarterly reports (even if two of
these are short updates) seem excessive, detracting the RRG (which prepares the reports) from getting on
with the substantive work of developing the programme.

The citizen programme for administrative burden reduction has been carefully developed and
adapted to take account of experience in the first phase. The Ministry of the Interior and Kingdom
Affairs has developed a programme based on a careful review of what actually matters for citizens. As
with the programme for the reduction of burdens on business, from which it was inspired, this project seeks
to learn from previous experience (the first phase was acknowledged to be unsatisfactory), to identify the
challenges that still need to be met. It makes extensive use of external experts in moving forward. Such
openness and willingness to learn is an extremely positive aspect of the Netherlands’ general approach to
Better Regulation. Among a number of positive features of the project, the local level is engaged in the
programme, and extensive use is made of Information and Communication Technologies (ICT). Efforts are
made to cover important aspects in the Netherlands geographical context, such as the needs of cross-border
workers. Considerable effort goes into promoting an EU level approach to the issues. It is not, however,
clear how real progress will be evaluated and measured under an approach which does not set any clear
quantitative baseline and reduction target. Without this, it is likely to prove difficult to demonstrate that
there have been improvements.

There are considerable and possibly unexploited synergies between the citizen programme and
the business burden reduction programme. In a broad sense, the Ministry of the Interior and
Kingdom Affairs has learnt from the much longer standing business programme in developing the
citizen programme. An element of friendly competition between programmes is also no bad thing. That
said, there are numerous points of convergence. These include an overlap in coverage, communication
strategy, the use of ICT, a shared independent watchdog (ACTAL), and also the development of new
qualitative as well quantitative methodologies, some of which might have a shared interest for the two
programmes.

Regulation inside government is already part of the citizen programme but could be expanded.
Part of the citizen programme addresses regulation inside the administration, notably for professionals
working in public services such as hospitals and schools. The aim is to free up time spent on administration
so that services to citizens can be enhanced. The Ministry of the Interior and Kingdom Affairs report to the
Parliament notes that there is a 25% reduction target for the local levels of government in this respect.
Greater emphasis on addressing regulation inside government was already recommended by the 2007
OECD/World Bank report. With a planned cut of 25% in the civil service, development of this part of the
programme could help to release resources as well as making a contribution to better service quality.
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Compliance, enforcement, appeals

The Netherlands has engaged in pioneer work to ensure that compliance and enforcement are
considered at the start of the rule making process. This was already picked up in the 1999 OECD report
but deserves to be repeated, in the context of today’s interest across the OECD in tackling policy related to
the enforcement of regulations as well as their development. Efforts by the Ministry of Justice to raise
awareness go back over two decades, via the Directives on Legislation (which it drafts), the legal quality
criteria which it applies, and the Practicability and Enforcement Impact Assessment which it also applies.
The Netherlands is also responsible for the development of the so-called Table of Eleven determinants of
compliance, which have widely influenced other countries’ efforts in this field.

There has also been steady development toward a new risk-based approach and structures for
enforcement. A well articulated policy which engages the local as well as national levels has been refined
through successive cabinets, starting in 2001. Local levels are formally engaged through the central
government agreement with municipalities, including pilots for new approaches with a sample of pioneer
municipalities.

The establishment of the co-ordinating Inspection Council to promote the new approach has
been a successful move and there is close co-operation with the work of the RRG. Is the Ministry of
Justice fully engaged? The Council came across to the OECD peer review team as motivated and
enthusiastic in its role. There is a close link with the regulatory burden reduction programme for business
(reflected in the fact that a reduction of state supervision forms part of the current action plan for the
reduction of administrative burdens on business) and close involvement by the RRG in this work. The
involvement of the Ministry of Justice, which has played a longstanding upstream role in drawing attention
to compliance and enforcement when regulations are developed, is not so clear. Yet the reform programme
implies the need to address regulations as they are developed, as much as how they are implemented once
adopted.

The current Framework Vision is ambitious as well as quite precise in its goals; careful
evaluation of progress is essential if credibility and momentum are to be sustained. The results to date
set out in the 2008 report to the parliament appear to be impressive. The report documents for example the
establishment of joint risk analyses between inspectorates, co-operation between inspectorates and
municipalities, facilities for digital co-operation, and the reassignment of tasks. What has been the real
effect of these reforms on the ground? Are these the right targets?

The Ministry of Justice’s research report on the state of compliance is a useful initiative to back
up further reform. The results should be directly relevant to the further development of the Framework
Vision.

The interface between the national level and the European Union

Consciousness of the importance of EU origin regulations in shaping the national regulatory
environment is high, and the Netherlands are active participants in the development of EU level
Better Regulation strategies. For a relatively small country, the Netherlands have been commendably
active in raising consciousness of Better Regulation principles at EU level, so that problems are tackled at
source, including most recently the importance of effective EU management to keep down burdens on
citizens.

Well structured processes are in place for the negotiation and transposition of EU regulations.

As in most other EU countries, the Netherlands have developed and established a clear procedural
framework for dealing with EU regulations. A particularly strong feature is the process for establishing an
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implementation plan when an EU regulation is adopted, in which the local levels of government are invited
to participate, and the subsequent monitoring of transposition via a centrally co-ordinated database (run by
the Ministry of Justice) which systematically tracks and disseminates progress in meeting deadlines for
implementation. Transparency as regards the correlation between EU and national regulations is covered
under the framework. The processes for ensuring consistency between EU and national regulations (which
extend to taking account of the rulings of the European courts) are also noteworthy.

The framework is more effective in securing a sound procedural performance than in
addressing issues of substance arising from EU regulations. The EU was a recurring theme across the
interviews with the OECD team, with concerns expressed by a humber of stakeholders inside and outside
government at the difficulties of implementation into the national context. These included a concern about
staying up to date with EU developments, with information sometimes being available too late to affect the
outcome, and about failures to pay sufficient attention to likely national impacts of EU regulations both at
the negotiation and transposition phase of the process. Although the local levels have a formal seat at the
committee tables to discuss these matters, the team also heard that more targeted efforts should be made to
involve these levels where needed. The most fundamental critique of the current approach was the failure
to assess impacts adequately. There is currently no requirement for impact assessment at the negotiation
phase, and it is not clear how much is actually done at the transposition phase. The Ministry of Foreign
Affairs and the Ministry of Justice lead the various processes, which may leave the framework short of
input from other key Better Regulation ministries (Interior, Finance and Economic Affairs).

The interface between sub national and national levels of government

Considerable effort and resources are being put into linking up the local level with national
objectives for Better Regulation, and results have started to emerge. There is increasing co-operation
between central and local levels of government in key areas of Better Regulation such as reform of
inspection practices, the reduction of administrative burdens and licensing reform. Core ministries
(Interior, Finance and Economic Affairs) are clearly working hard to involve local governments in their
Better Regulation programmes. Central government is providing direct support for municipalities,
including consultancy funds to address burden reductions. Concrete results have started to emerge such as
the review and simplification of “model regulations” (templates for local regulations produced by the
association of municipalities VNG), the establishment of a Better Regulation website dedicated to local
level Better Regulation issues, and pilot schemes to test the principle of “silence is consent” for licensing.

The central government agreement with the municipalities is an effective means of structuring
the approach and identifying priorities. This agreement (under which a specific action plan is drawn up),
which is concluded between central government and the VNG at the start of each government term, has
been used to good effect to define shared goals.

Uneven progress can be expected and the role of the VNG is important for evening out
differences across the country. With 443 municipalities (a large number for a relatively small country)
and considerable variations in size (and culture), some municipalities are doing better than others. The
OECD team were told that progress on licensing reform is especially patchy. The role of the VNG is
important for disseminating best practice and encouraging horizontal co-operation.

The action plan rightly addresses not only what municipalities can do for central government
but also what central government can do for municipalities. The task force for addressing burdens
generated by central government (part of the action plan) addresses the important issue of regulatory
burdens generated by central government. There is concern at the local level at the weight of new
regulations and a desire to see more targeted management of the development of new regulations which
will “hit” the local level. The VNG has proposed that each ministry appoint a co-ordinating lawyer for new
regulation that will affect the local level.
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REGULATORY MANAGEMENT IN PORTUGAL

Executive summary
Drivers of Better Regulation

The development of Better Regulation policies in Portugal over the past few years has been part of the
government’s reforms to modernise the economy and enhance growth, and to meet the goals of the
European Union’s Lisbon Agenda on economic growth and job creation. The need to address deep seated
structural and economic problems has facilitated the emergence of a shared understanding among
politicians and civil servants that in-depth changes are necessary. There is a widespread recognition that
the public sector must become more cost-efficient and closer to public needs, which requires a
transformation of the administrative culture. Another priority has been to make the business environment
more dynamic and innovative to increase the competitiveness of the economy and its capacity to attract
foreign direct investment. Portugal’s relatively low ranking in various competitiveness benchmarks has
been an important driver for the launch of the Simplex Programme for administrative simplification and e-
government.

Public governance framework for Better Regulation

Portugal is a unitary state and a parliamentary republic ruled by the constitution of 1976, with a
tradition of strongly centralised government. The development of Better Regulation has been closely
associated with managing the transformation of the public sector. Reflecting the high political importance
of this objective, responsibility for regulatory quality management and the development of Better
Regulation policies has always been at the centre of government, close to the Prime Minister. Better
Regulation is also closely associated with e-government policies to promote more effective public
governance.

Developments in Better Regulation

The development of Better Regulation policies is relatively recent compared with some other OECD
countries. The government’s strategy for promoting Better Regulation in its first phase has been to focus
on actions which could rapidly produce tangible and effective results, on which to build a foundation for
further reforms. Through the Simplex Programme, the objective was to send clear signals on the direction
that had to be taken and to raise expectations for further reform among citizens, companies and within the
administration. The Legislar Melhor Programme for enhancing legal quality constitutes a further and
broader development aimed at improving the overall quality of the regulatory system and includes the first
steps toward ex ante impact assessment.

Regulatory management capacities continue to be developed and reinforced. The Portuguese
government recently adopted a resolution to create a stronger institutional framework for monitoring the
transposition of EU directives. It has also, building on successive reinforcements of the programme, taken
steps to further strengthen the Simplex Programme for the reduction of administrative burdens, with plans
to introduce quantified targets, extend the programme to full compliance costs, and cover citizens as well
as business and burdens on the administration. It is also addressing public consultation via the
establishment of a code of good practice.
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Main, findings of this review

Portugal has made impressive progress over a very short period (three years) in the development and
implementation of policies for Better Regulation, which is now recognised as an important part of effective
public governance. There is a need to sustain momentum and confidence, and to set out a clear overall
strategy that links and further develops the different initiatives for Better Regulation. Defining stronger
operational as well as strategic targets will help the reform programme to stay on course. As Portugal
unrolls further initiatives for Better Regulation under the Legislar Melhor umbrella, it also needs to ensure
that ex post evaluation is anticipated both for specific elements of the policy, and for Better Regulation
strategy as a whole.

Portugal has institutional structures at the centre of government as well as a network of officials
involved and interested in Better Regulation across the administration, who are ready to move forward.
The implementation of the Simplex Programme has played a big role in raising interest across ministries,
generating inter-ministerial co-operation. Portugal should focus on enhancing shared working across the
government and ensuring adequate capacities for the future development of Better Regulation policies.

An important transition has taken place over the last couple of years regarding public consultation,
from reliance on formal requirements to experiments with broader and more flexible approaches. However
the quality and scope of consultation practices appears uneven and open consultation is not yet fully
embedded. Portugal has made positive progress in enhancing access to the legislative stock and more
generally to the administration, including through the development of e-government. Two issues that need
sustained attention are the delays in the court system for appeals, and the need to strengthen the framework
for management of EU affairs, both of which the government is addressing.

Significant steps have been taken towards enhancing regulatory quality and controlling regulatory
production. Procedures and guidance for the development of new legislation have been put in place. The
government has also introduced the Simplex Test, mainly to assess the administrative burdens which new
regulation could impose on citizens and businesses. This embryonic form of impact assessment needs to be
further developed in order to enhance regulatory quality and management.

The Simplex Programme has been impressive in scope and ambition, and has removed some
important difficulties in the regulatory system. The government plans to introduce a variant of the standard
cost methodology (SCM) and establish quantified targets for 2012. A sharper approach based on
guantification will help to evaluate progress on sounder footing and encourage the further and full
engagement of relevant ministries. The government is also now engaging the municipalities in the Simplex
Programme with the Simplex Autarquico Programme, launched in August 2008.
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Assessments in detail
Strategy and policies for Better Regulation

Portugal has made impressive progress in the development and implementation of policies for
Better Regulation in a very short time frame. Over a period of less than three years, the government has
launched a programme for enhancing legal quality (Legislar Melhor Programme or Better Law Making
Programme) and for the reduction of administrative burdens (Simplex Programme), which is now being
extended to cover municipalities (Simplex Autarquico Programme), alongside a major programme for the
development of e-government. A number of tangible results have been produced, including reduction of
administrative burdens on citizens and companies for a humber of administrative acts, easier access to
regulations (websites of Official Gazette and the parliament), codification, and publication of rules of
procedures for the preparation of regulation. Portugal also deserves credit for taking inspiration from the
experiences of other countries, thereby reaping the benefits of a catch up effect, and more broadly for
getting the measure of the efforts that were needed to start changing the culture of the administration, and
the issues to be addressed.

These tangible achievements mean that Better Regulation is now recognized as an important
part of effective public governance and is embedded in the policy agenda. The need for Better
Regulation is now increasingly recognised and supported not only within much of the administration but
also outside (business, trade unions, citizens). Reforms in this area no longer appear to depend on the
politics of the moment. A momentum for reform has been created, and there is a climate of confidence as
well as an expectation on the part of business and society that the government is taking reform seriously.

There is a need to sustain momentum and confidence, and to set out a clear overall strategy for
Better Regulation that links and further develops the different initiatives. Whilst much has been
achieved in the first phase of reform, a second phase is opening up, which needs further development if it
is to provide effective ongoing support for Portugal’s economic goals. The Legislar Melhor Programme is
an important step in this direction, signalling that the government has understood that Better Regulation
must be extended out from its origins in the Simplex Programme. This new programme outlines a broader
and potentially deeper strategy for Better Regulation in Portugal. The risk is that Better Regulation reform
gets stuck at some point in the next couple of years, if this strategic vision is not addressed. A strong
central vision will also help to avoid a fragmentation of approaches across ministries, agencies, and beyond
at the municipal level.

Defining stronger operational as well as strategic targets will help the reform programme to
stay on course. Defining operational and strategic targets, against which the government can report
progress, would also act as an incentive for ministries and others to sustain and even strengthen their
efforts. For this to work, current policies need to be given a sharper edge. This includes specific targets and
measurements for the administrative burden reduction programme, and a stronger and fuller approach to ex
ante impact assessment which goes beyond the assessment of administrative burdens. The government has
taken steps with regard to the administrative burden reduction programme and now needs to take further
action with regard to ex ante impact assessment.

Better Regulation strategy needs to be clearly communicated to stakeholders within and outside
the administration. The first phase of reform rested largely on a specific and highly visible policy
(launching the Simplex Programme for the reduction of administrative burdens as a way to embed Better
Regulation in the administration’s agenda). This policy was well communicated. The current situation,
however, is no longer so clear. Stakeholders need to be fully aware of what is planned as well as what the
government has already put in place.
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Ex post evaluation is not at this stage embedded in the culture, although there are some useful
initiatives. Measuring and evaluating progress is important to sustain the momentum for reform and to
improve the reform programme. A useful specific initiative on ex post evaluation is the recently established
monitoring panel for the Simplex Programme, which could constitute a step towards the establishment of a
broader system for monitoring and evaluation policies. As Portugal unrolls further initiatives for Better
Regulation under the Legislar Melhor umbrella, it needs to ensure that ex post evaluation is anticipated
both for specific elements of the policy, and for the Better Regulation strategy as a whole.

There is a need to strengthen understanding of the link between the Better Regulation agenda
and impact on the economy in order to sustain support for Better Regulation over the long term.
Portugal has set itself the goal of achieving a stronger economic performance and a reduction in the public
deficit. How can/does Better Regulation (which itself requires resources) contribute to economic
performance? This is difficult to show directly at the macroeconomic level. However it could be attempted
for specific areas, for example making the link between simplification of processes for business start ups
and the effect on new business formation. This can also be a “reality check” on the effectiveness of the
reform programme.

Better Regulation in Portugal is closely linked to and supported by e-government policies aimed
at promoting more effective public governance and regulatory management. Portugal has for a
number of years prioritised the development of the Portuguese Information Society and focused on putting
public sector services online. This has resulted in a significant improvement relative to the European Union
e-government benchmarks regarding accessibility of e-government. Drawing full benefits from
simplification through e-government services however requires that the government also works to tackle
the digital divide in Portugal.

Institutional capacities for Better Regulation

Considerable progress has been made in a short time, and foundations are being established for
the further development of institutional capacities. Portugal now has institutional structures at the
centre of government as well as a network of officials involved and interested in Better Regulation across
the administration, who are ready to move forward. The implementation of the Simplex Programme has
played a big role in raising interest across ministries, and has generated inter-ministerial co-operation for a
major horizontal government programme for the first time without a formal legal requirement to do so.
Two entities based within the Presidency of the Council of Ministers at the centre of government now play
a major role in the development of Better Regulation in Portugal: CEJUR (the legal centre of the
Presidency of Council of Ministers in charge of the Legislar Melhor Programme), and SEMA (Secretary of
State for Administrative Modernisation) with the support of AMA (the Agency for Administrative
Modernisation, in charge of the Simplex Programme. Among ministries, the Ministry of Justice is a
particularly active and effective player with respect to the Simplex Programme, partly as an extension of its
own initiatives to remove congestion in the judicial system. The Ministry of Finance and Public
Administration and the Ministry of Economy and Innovation have been other key players in the
development of simplification programmes.

Despite progress, the institutional motor at the centre of government for Better Regulation has
weaknesses. One is the need to enhance shared working. There is goodwill and a certain level of co-
operation between the main players in the Presidency of the Council of Ministers and key ministries, but
much of their work appears to be carried out independently of each other, and may be over-dependent on
the enthusiasm of the officials currently in place. This will matter increasingly as new processes are rolled
out, for example to capture the administrative burdens of new regulations, which will need to be meshed
with the more established Simplex Programme. The second major weak spot is capacities and
competences. These are inadequate for the work ahead. For example CEJUR has been given an important
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role for the development of the Legislar Melhor Programme, but its capacity to perform these tasks will be
limited by its resources and competences, which are focused on law quality. It could not for example, as
matters currently stand, provide much effective support for the development of ex ante impact assessment.
Policies on administrative simplification and on the quality of new regulations are related, and require
strongly coordinated actions. They are currently conducted by AMA and CEJUR, which are under
different Secretaries of State within the Presidency of the Council of Ministers.

Across ministries and agencies, capacities and competences for tackling reform appear to be
highly uneven and also need attention. There have been considerable efforts to develop training, and an
important initiative to link performance assessment with results obtained on Better Regulation policies
such as the Simplex Programme. Some entities (such as the Ministry of Justice and the financial regulators)
appear to be fully equipped as well as enthusiastic for their role. Others, however, seem less at ease and not
so well integrated.

The more formal engagement of external stakeholders, many of whom are highly supportive of
the government’s Better Regulation policies, could also be usefully strengthened. Leaving aside the
Ministry of Justice’s De-formalisation Commission, which covers both government and external
representatives, Portugal does not at present have a fully independent external advisory body of the kind
that has been set up in a number of other OECD countries. Such bodies, provided that they are established
with careful regard to their independence and balance of representatives, can provide powerful support for
sustaining Better Regulation over the long run, advising the government on how Better Regulation
programmes can be strengthened, and acting as an effective public communication channel for the
government.

The government and the parliament have a shared interest in Better Regulation, which needs to
be exploited. The Assembly of the Republic is considerably engaged in Better Regulation initiatives aimed
at strengthening the quality of law making, including through early efforts at impact assessment. Sharing of
databases on the regulatory stock could be another entry point for encouraging communication and co-
operation.

Transparency through consultation and communication

Consultation processes are well established, both through formal rules and in practice, and have
been evolving. Although public consultation is not required for all regulations, in practice most regulatory
projects are subject to some form of consultation. There is a well-established practice of formal
consultation of specific stakeholders stemming from constitutional requirements. An important transition
has taken place over the last couple of years, from reliance on formal requirements to experiments with
broader and more flexible forms consultation, often based on the Internet, carried out by different
ministries and agencies. In particular, the implementation of the Simplex Programme has provided the
opportunity to develop new forms of consultation with external stakeholders, which can be considered as a
successful experience.

The new legal framework for consultation together with the planned Code of Good Practice are
positive steps towards promoting more effective, open and user friendly consultation across all
ministries, not just the best performers. The quality and scope of consultation practices appear to vary
across ministries, and open consultation is not yet fully embedded. The government is now preparing a
new legal framework and a Code of Good Practice, which should help to promote good practices. There is
a particular need to promote more user friendly deadlines, and provide more systematic feedback on the
results of consultation, so as not to discourage those who are putting big efforts in the provision of
comments. Public consultation usually takes place within short deadlines and at a late stage in the
development of regulations, which does not allow stakeholders sufficient time to contribute and reflect on
how they could be affected. Nor does it encourage public ownership of the policy under development.
Feedback on the use made of comments also appears to be poor.
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Portugal has also made positive progress in enhancing access to the legislative stock and more
generally to the administration, making a strong use of ICT in doing so. The Digesto initiative, and
other initiatives to enhance transparency of the rule making process (Official Gazette on line, website of
the Assembly of the Republic and individual ministries) show that Portugal has understood the need for a
more transparent approach tailored to the needs of business and citizens without a legal background or
support. The launch of comprehensive portals for citizens and business also transforms access channel to
public services and administrative procedures. Business might welcome increased simplicity through the
adoption of common commencement dates as it can avoid the need to be on a regular lookout for new or
revised regulations.

The development of new regulations

There has been good progress to strengthen the procedures and guidance for the development
of new legislation. Very little was in place until recently. A practical guide to help law drafters is under
preparation to complement the 2006 Rules of Procedures of the Council of Ministers, which have
established common rules for the preparation of regulations. This has been a major achievement of CEJUR
and should feed through into better quality drafting and planning for new regulations.

An embryonic policy for effective ex ante impact assessment of regulations is apparent,
especially with the Simplex Test. A form of impact assessment has been formally introduced, both in the
rules of procedures of the executive and of the parliament. The government has also introduced the
Simplex Test for new draft regulation, mainly to assess the administrative burdens which the regulation
could impose on citizens and businesses. The Simplex Test is now well known within ministries, and the
practice of making ex ante impact assessment (even if focused on administrative burdens) and considering
alternatives to regulation is making its way in the administrative culture. The first benefit of the Simplex
Test is that it has made officials in central government aware that good regulation requires preparatory
work, including questioning expected consequences. There are limits to the Test, but with this recent new
tool, Portugal has made a significant step towards enhancing regulatory quality and controlling regulatory
production. Throughout the OECD mission study, interviewees underlined the progress.

While the initiatives so far fall short of a fully effective ex ante impact assessment policy, they
are a useful starting point for strengthening the current approach. The current review of the Test
following its pilot phase is an important opportunity to take stock of the following issues and how they
might be best addressed in the Portuguese context.

There is a need to move from a static to a dynamic approach. The Simplex Test is currently a
static exercise — a snapshot of regulatory proposals at an early stage in their development. Effective ex ante
impact assessment implies a dynamic process over time. Updating assessment as the draft progresses can
help authorities to assess the regulation as it develops. It will also allow a more authoritative reference to
an assessment which has been done on the final version of the text, and not on an early version which will
have been modified significantly.

There is also a need to broaden the scope of assessments, taking account of the proportionality
principle. The analysis underlying the Simplex Test (which is essentially based on a long questionnaire)
and explanatory note is very limited. The Simplex Test does include some elements of a broader
assessment, but focuses mainly on administrative burdens, not the full-fledged broader range of policy
effects and potential costs and benefits. It can be legitimate to have different levels of impact assessments,
proportionate to the subjects and their complexity. The overall aim should be to get the right balance as the
current version of the Simplex Test is both too long and complex, and at the same time offers an
inadequate basis for capturing effectively the full consequences of a proposed regulation.
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Publishing results of impact assessment and using public communication are important for
transparency of public choices and medium term efficiency. The results of the Simplex Test currently
remain confidential, even within the government. The confidentiality can be justified in the early phase of
launch and implementation of the new policy. It is however now necessary to set when and how the
Simplex Test can be communicated to interested parties and parliament. One argument for not making
impact assessment publicly available is that this is preparatory work aimed at providing insights to the
government. This is indeed the case, but the study can be made public once choices have been made and
the draft is to be published or in the case of draft laws when the draft is communicated to the parliament.
Another element of transparency to be improved is public consultation. There is currently no specific link
made between public consultation processes and ex ante impact assessment. The development of the
Simplex Test for evaluating the administrative burdens of new regulations should involve effective public
consultation of stakeholders in order to identify prospective issues.

The institutional support for impact assessment needs to be strengthened. CEJUR, via its
responsibility for the Legislar Melhor Programme, has the formal responsibility for overseeing impact
assessment. However, as a legal centre for the quality of drafting it does not have the necessary economic
competences or resources for overseeing a more robust impact assessment process. Strengthening the
institutional framework also requires a change of culture across the administration, notably a willingness to
engage in more systematic and open exchanges on the development of new policies and associated
regulations.

The parliament needs to be part of the process of strengthening impact assessment. The role of
the parliament in the development of legislation is strong in the Portuguese system. The parliament has
already taken a number of initiatives of its own to strengthen procedures for the evaluation of draft
regulations, including not least the requirement for a wide ranging technical note to be attached to drafts
which it will enact. The parliament also has its own rules for ensuring transparency of the law-making
process through public consultation including via its website, and the collection of data from external
experts. It has recently engaged a reflection on the development of a more formalised impact assessment
procedure. It makes sense for parliamentary initiatives to be worked up in cooperation with the
government, in relation to draft regulations (whether initiated by the government or the parliament) which
are to be enacted by the parliament.

Steps are being taken to promote alternatives to “command and control” regulations. The
Simplex Test for new regulations raises the issue of alternatives. The Simplex Programme for the reduction
of administrative burdens also increasingly highlights the use of alternatives. This progress needs to be
consolidated.

The management and rationalisation of existing regulations

Portugal has developed some important initiatives for the consolidation of the regulatory stock,
which support legal clarity and transparency for citizens and enterprises. Consolidation of existing
regulations is part of the government’s agenda for Better Regulation. In 2006 checks on legal consolidation
were made part of the law making process, and the Simplex Test also draws attention to this aspect. The
Simplex Programme also contains some important initiatives for consolidation of areas of the law.
However consolidation has lost visibility in the formulation of the programme since 2006, and along with
it may have lost some momentum. There is also a new- but still limited— use of sunset clauses or revision
clauses in regulations.
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Portugal has made good progress in simplifying administrative procedures on citizens and
businesses over the last three years. The Simplex Programme, and in particular measures by the Ministry
of Justice, have been successful at removing some “dark” points in the regulatory system. A flagship
measure has been the simplification of procedures for establishing a business, which used to be particularly
burdensome and were often cited as a brake to the competitiveness of the economy. This is only one
example, and the Simplex Programme has been impressive in scope and ambition, resulting in tangible
results for companies and citizens. This progress is well recognised both within and outside the
administration in Portugal, including the main business associations. Simplifying licences (which is one of
the priorities of Simplex 2008) is also considered as key to creating a more competitive environment in
Portugal.

Good foundations have been laid for further development of the administrative burden
reduction programme. The government recognizes this, with its plans to introduce a variant of the SCM
methodology and establish quantified targets for 2012. A sharper approach based on quantification will
help in a number of ways. It will introduce greater rigour into the programme, ensuring that the most
important issues are being tackled. It will enable the government to evaluate progress on sounder footing.
Finally, it will encourage the further and full engagement of relevant ministries, who will need to show
specific progress against a baseline measurement. The next stage of the programme is ambitious, as it aims
to cover full compliance costs, and to cover citizens as well as businesses and burdens on the
administration.

Good institutional foundations have also been established for the effective promotion and
monitoring of the programme. Portugal already has in place an entity at the centre of government —
SEMA- to pilot the programme, which it has done very effectively over the last three years. This now
needs to be complemented by the development of capacities and resources within each relevant ministry,
charged with providing technical support, encouragement and the monitoring of progress. This would also
help to anchor ownership of the programme across the ministries.

Compliance, enforcement, appeals

Portugal retains a largely traditional approach to enforcement (based on inspections), although
there is a wind of change through the Simplex Programme. Structures, competences and capacities at
the local level remain geared to a traditional approach. However the implementation of the Simplex
Programme has entailed some important strategic policy changes to encourage a more proportionate
approach to enforcement. It could be time to refer to the experience of other countries to promote this
approach, both in central government bodies (including at the level of local services) and in municipalities.

Delays in the court system are a real issue, which the Ministry of Justice is tackling to good
effect through the Decongestion Action Plan. This is also another good example of a vigorous approach
by parts of the institutional structure to identify and tackle problems.

The interface between member states and the European Union

The current approach to the negotiation and transposition of EU regulations does not deliver
effective results. Portugal’s transposition record is below the EU average. Portugal needs to be encouraged
to develop a more formal approach including guidelines, to help ministries address EU issues in a more
structured way (both at the stage of preparing and negotiating EU regulations, and at the stage of
transposing EU regulations). The UK’s EU Guidelines may provide some ideas. Denmark also offers an
interesting case of how efforts at the negotiation, through a thorough process involving all stakeholders,
can promote a smoother transposition process. There is also likely to be an issue of capacity building in
ministries, and if so this too will need to be addressed.
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The interface between sub national and national levels of government

Engaging the municipalities in the Simplex Programme is an important new initiative, alongside
the direct efforts of some municipalities in this field. In July 2008 the Portuguese government launched
the Simplex Autargquico Programme (Simplex for municipalities), an initiative to integrate municipalities in
the Simplex Programme. Some of these measures imply close co-operation between central government
and local governments, as well as between local governments themselves. Engaging the municipalities is
critical to ensuring the success of the programme in key areas, in the first place simplification of licensing
procedures, as municipalities play a very important role in that field. The government aims at involving
50% of municipalities by 2012 (with nine municipalities taking place at its launch). Some of the larger
municipalities have also started their own efforts at Better Regulation. Involvement of more municipalities
is necessary as differences across municipalities in the implementation of regulations create difficulties for
both citizens and businesses.

Promoting best practices and providing support to local governments need further effort.
Efforts to implement Better Regulation policies vary a lot across municipalities. It is important to find
ways to encourage municipalities to adopt best practices. The Simplex Autarquico Programme includes
interesting measures in that respect. Harmonisation of municipalities’ approach to enforcement appears to
require further effort.
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REGULATORY MANAGEMENT IN THE UNITED KINGDOM

Executive summary
Drivers of Better Regulation

Better Regulation is headlined as a central element of the government’s economic policy, linked to an
ongoing drive to further improve productivity, via the simplification of taxes and regulation, and policies to
improve the regulatory environment for employers. Improving public services and bringing them closer to
the needs of citizens and businesses also has a direct link with Better Regulation policies. Finally,
regulatory reform is seen as a process that can help to meet the broader challenges faced by the United
Kingdom and shared with other OECD countries, including climate change, the intensification of cross-
border economic competition through globalisation, the need to improve prospects for deprived regions
and communities and, not least, to promote economic recovery in the wake of the 2008 financial crisis.

The potential economic benefits of pursuing a Better Regulation agenda have been assessed as
significant. The government for example estimates that further efforts to reduce administrative burdens
could lead to direct savings for business and consumers of around GBP 4 billion (0.3% of GDP).

Public governance framework for Better Regulation

The United Kingdom’s public governance framework is based on traditions of market openness, and a
relatively low proportion of state ownership. Its common law driven judicial and regulatory framework, its
well functioning tradition of collective responsibility for decision making within government, and its
political system which usually gives the ruling party a clear majority in the parliament, are other important
features that condition the way in which Better Regulation is taken forward. There have been important
recent developments in the institutional and decision making framework, with the establishment of elected
assemblies and devolution of power for parts of the United Kingdom, as well as “work in progress”
constitutional developments which are changing the way in which the different branches of government
interact.

Developments in Better Regulation

There has been significant progress on a number of fronts since the 2002 OECD report on regulatory
reform in the United Kingdom. The areas with major developments include ex ante impact assessment,
policy on enforcement, engaging the local authority level, addressing issues in the management of EU
origin regulations and more broadly, culture change. Regulatory reform continues to be underlined as a
priority in the aftermath of the financial crisis. The government announced in April 2009 a number of
actions designed to reinforce Better Regulation in light of the current economic situation. In particular, a
new government committee for Better Regulation will be established, with responsibility for scrutinising
planned regulation and proposals for new regulation that will impact on business and an external
Regulatory Policy Committee will be established to advise government on whether it is doing all it can to
accurately assess the costs and benefits of regulation. In addition, the government plans to work closely
with EU partners to embed the EU Better Regulation agenda, and to publish a forward regulatory
programme of existing and possible regulatory proposals.
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Main findings of this review

The vigour and breadth of the United Kingdom’s Better Regulation policies are impressive, which
makes it well placed to address complex regulatory challenges such as climate change and the regulatory
management issues flowing from the financial crisis. An effective balance, rare in Europe, has been
achieved between policies to address both the stock and the flow of regulations. Progress has been
especially significant as regards ex ante impact assessment and enforcement which is increasingly risk
based. The United Kingdom is also very active in promoting the development of EU level Better
Regulation. Policy is business-oriented and initiatives for citizens and frontline public sector workers could
usefully be reinforced. Transparency is generally strong, and the United Kingdom has a well established
culture of open consultations, supported by a code of good practice. The gap between principles of good
consultation and processes as experienced by stakeholders in practice needs continuing attention. The
development of a more integrated and strategic vision for the longer term would be helpful, not least to
confirm priorities and target remaining challenges.

The Better Regulation Executive has spearheaded a revitalised drive for Better Regulation and is one
of the best examples of an effective central unit for Better Regulation in the OECD, bringing the key
elements of Better Regulation under a single roof. It represents a new institutional phase, operating at the
centre of a radial network of relationships with other key actors. It continues to promote this, for example
at the local level via the establishment of the Local Better Regulation Office. The United Kingdom’s
complex institutional architecture requires active management and also the need to promote rationalisation,
where possible. Further development of the BRE’s networks would reinforce the culture change that is
already taking place, but which remains an issue, as in other OECD countries.

Recent developments to strengthen ex ante impact assessment signal clearly the energetic promotion
of a new approach to the development of regulations, and the United Kingdom is one of the OECD leaders
in this respect. Major efforts are being made to integrate impact assessment into the policy making process.
Impressive institutional and methodological support is in place. Quality assurance, however, needs
sustained attention, to tackle variability in current performance. Whilst the application of impact
assessment to EU regulations is noteworthy relative to some other EU countries, this aspect could benefit
from further attention. Within the framework of well established institutional structures, capacities to
manage EU processes may need reinforcement, notably as regards transposition of EU origin regulations
into national law.

The simplification programme for the reduction of administrative burdens on business is well
structured, has already delivered savings and promises more. The current target is a 25% net reduction of
burdens by 2010 and the programme has a broad scope. Some aspects need further attention including the
engagement of local levels of government, as some other countries are doing, and a continuation of the
efforts started to ensure that the burdens which matter most to business are addressed.
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Assessment in detail
Strategy and policies for Better Regulation

The vigour, breadth and ambition of the United Kingdom’s Better Regulation policies are
impressive. This makes the United Kingdom especially well placed among EU and other OECD countries
to address complex future regulatory challenges, such as climate change and the regulatory management
issues flowing from the financial crisis. The United Kingdom also provides a positive lesson for other
countries: it is possible to strengthen Better Regulation policies over time in the absence of any crisis that
forces the need for reform. The United Kingdom experience of regulatory reform goes back over 20 years,
with a steady strengthening and broadening of Better Regulation policies, processes and institutions.

Progress over recent years has been especially significant and ground breaking, by international
standards, in the areas of enforcement and ex ante impact assessment. The publication of the Hampton
report in 2005 was a milestone in changing attitudes to enforcement, toward a risk-based approach.
Processes for the ex ante impact assessment of new regulations have been steadily strengthened and
brought closer to the policy making process itself, to maximise their influence at an early stage, and to
encourage a change of attitude among policy makers. The simplification programme for the reduction of
administrative burdens on business is well structured, setting a net 25% reduction target by 2010, spread
among most departments. Other recent developments aim to spread Better Regulation across a wider range
of players, including local authorities and regulatory agencies. Important efforts have also been made to
tighten up the approach to negotiation and transposition of EU directives, and the United Kingdom is a
major influence in the development of Better Regulation at the EU level.

An effective balance has been achieved between policies to address the stock and flow of
regulations. Compared with many OECD countries the United Kingdom has been successful in moving
forward simultaneously on two key fronts: simplification of existing regulations through the reduction of
administrative burdens on business, and ex ante impact assessment of new regulations. The government
announced an institutional reinforcement of this approach in April 2009, via the establishment of a new
external Regulatory Policy Committee, whose role will be to advise government on whether it is doing all
it can to accurately assess the costs and benefits of regulations.

There are nevertheless some challenges which need attention. Some of these were already
identified by the 2002 OECD report. They include managing and restraining the complexity of the
regulatory institutional environment, including the stock of regulations. Support for EU-related work is in
place, but there are some issues which need to be addressed. Culture change in support of Better
Regulation practices within the administration, as in most other countries, still has some way to go. There
may also be a need for a more structured approach to the development of e-government at local level in
support of Better Regulation.

The rapid succession of initiatives reflects the importance of continuous improvement, but
stability is also important for stakeholders. Better Regulation is not a “one shot” policy, and should be
part of a continuous evolution. This has been well understood by the United Kingdom. At the same time,
there is a need for stability, so as to allow enough time to learn effectively from past Better Regulation
initiatives. The policies may not be fully appreciated as a result, which is likely to be a factor behind
sometimes negative perceptions of progress and the government’s achievements in the effective
management of regulations.
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Policy on Better Regulation is business-oriented; ensuring that a broader focus is sustained and
developed would help to sustain long-term support for Better Regulation. The main focus at this stage
is the business community, with Better Regulation firmly linked into government objectives to sustain the
competitiveness of the economy and raise productivity. This is fully coherent with the EU’s Lisbon
agenda, and an essential anchor for any Better Regulation strategy. The initiatives aimed more directly at
the needs and perspectives of citizens, employees, consumers and public sector workers are also important.
They could be reinforced, and given greater prominence in government announcements on Better
Regulation.

An integrated strategic vision of Better Regulation policy, its contribution to public policy goals,
and where it is headed in the longer term needs to be more clearly laid out at this stage. There is no
lack of material explaining the policies. United Kingdom leadership in many aspects of Better Regulation
would, however, be reinforced if the overall picture could be conveyed more strategically. Strengthened
regulatory management should be embedded in a vision which includes key aspects such as the benefit side
of the equation and the multilevel dimension (EU and local levels). As well as explaining how the different
policies reinforce each other, more effort should be made to demonstrate the link between Better
Regulation and the achievement of public policy goals (and if necessary, develop the analysis that
demonstrates the link). The publication in 2008 of the Better Regulation Executive (BRE)’s first annual
review is an important step forward.

A complex institutional environment, combined with the rapid succession of initiatives,
generates communication challenges. The United Kingdom has a complex institutional environment
relative to some of its neighbours. The BRE needs to be encouraged in its wish to be more proactive and
give a stronger lead to departments and agencies on how to communicate more effectively and consistently
with external stakeholders in this environment, avoid unnecessary duplication of messages across
documents, facilitate co-operation, and rationalise communication activities. The development of a more
integrated vision will help with this.

The real challenges with the Better Regulation agenda need to be acknowledged more clearly.
The business community and others are aware that there is unfinished work and an ongoing challenge to
deliver Better Regulation. A key aim of communication is to highlight achievements, and to ensure that
businesses have heard of the changes which are beneficial to them. It is also important to make sure that
the agenda is honest about the challenges and what is left to be done. This should instill greater trust in
government and help to manage expectations. The negative perceptions of achievements under the
simplification programme are partly due to overoptimistic messages about the delivery of burden
reductions.

Support for the long term will be sustained by engaging with a range of stakeholders more
deeply, beyond the business community. Several groups, who already interact with the BRE, would
welcome the opportunity for even greater interaction. These include the unions, consumers and the
parliament. Reaching out to ordinary citizens, perhaps via the local level and the newly established Local
Better Regulation Office (LBRO), should also be addressed.

Good initiatives have been taken to evaluate specific policies, but there is also a need for
strategic evaluation of the big picture. The United Kingdom is ahead of many other OECD countries
with its understanding of the importance of ex post evaluation of specific Better Regulation policies, in
developing processes for this, and in using the results to strengthen specific policies (such as ex ante
impact assessment). Good use is also made of the evaluation work of the independent National Audit
Office (NAO). The depth and number of individual policies which have been launched underlines the need
for a strong and sustained ex post evaluation of their effectiveness. The missing link is an overall
evaluation of the Better Regulation agenda, an issue which was already picked up in the 2002 OECD
review.
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Transparency is strong, but websites are not well joined up and the development of e-
government in support of Better Regulation may need attention. It was beyond the scope of this
report to address the issue of e-government in any depth. Transparency and the availability of material
online, including and not least for public consultation exercises, is impressive. Websites are not always
well joined up and the links can be difficult to follow. Some confusion between the BRE and the
Department for Business Enterprise & Regulatory Reform (BERR) on the web may be undermining the
BRE’s separate identity. Local level e-government initiatives may need review.

Institutional capacities for Better Regulation

The United Kingdom presents a complex but well articulated institutional environment which
requires active management. The United Kingdom’s institutional framework is the product of a complex
evolution over centuries. There are a large number of regulators of different sorts. The Hampton and
Macrory reports underlined that a key challenge for Better Regulation in the United Kingdom was to work
with very different legislative structures and institutional arrangements across the country, as well as
noting that there are many common issues in the regulatory field that cut across geographical and sectoral
boundaries. A very positive aspect is that the institutional architecture is, in many respects, well articulated
and functions with a smoothness that is impressive relative to some other “simpler” jurisdictions. The
development of institutional complexity has been matched by the development of a capacity to ensure that
the machinery of government does not seize up, not least through the system of collective decision making
orchestrated by the Cabinet Office. Likewise, the institutions supporting Better Regulation have evolved
and developed since the 1990s to address the challenges.

Given this starting point, it will be important to avoid further complexity wherever possible.
Some recent institutional developments (the growth in the number of agencies, devolution, and the
growing influence of the EU) complicate the task of better regulatory management. Frequent changes in
the institutional architecture and structures for promoting Better Regulation itself generate further potential
difficulties. The Hampton report put it clearly: some of this complexity cannot be avoided, but wherever
possible there should be streamlining. The 2002 OECD report had already picked up this important issue.

The Better Regulation Executive has spearheaded a revitalised drive for Better Regulation. The
BRE is an influential, energetic, well resourced and well connected central unit, with well connected and
high level leadership. It is one of the best examples of an effective central regulatory unit across the
OECD, both in terms of its influence and of its broad remit which brings the main aspects of Better
Regulation under “one roof”. Its establishment as a successor to the Regulatory Impact Unit with a broader
mission, more staff, and improved tools and processes for the promotion of Better Regulation, has been a
positive development.

The United Kingdom appears to have entered a new phase in the institutionalisation of Better
Regulation. The BRE itself does not deliver Better Regulation. It operates as the centre point of a radial
network of relationships drawing in other important actors, not only within the central government
executive but beyond (the parliament, the NAO, national regulatory agencies) as well as at the local level.
At the end of the day it is a (relatively speaking) very small central entity seeking to influence a very large
and disparate set of actors. Structures such as the identification of a minister responsible for Better
Regulation in each department contribute to the strength of the system. The complexity of the institutional
architecture suggests that this evolution is particularly necessary for the United Kingdom, but it does also
offer a valuable model for spreading Better Regulation that might be of interest to other countries.
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The engagement of local levels of government is progressing; this is essential to the success of
Better Regulation. The responsibility of local authorities for the enforcement of national regulations, as
well as their responsibilities for licensing and planning, puts them at a critical interface between central
government and local stakeholders who stand to benefit from Better Regulation. Recent important
initiatives to rationalise and coordinate the approach to local regulatory enforcement, such as the Rogers
review and the establishment of the LBRO, represent an important extension of Better Regulation policy to
this level of government, which needs to be developed in other areas too.

Reinforcement of the network of Better Regulation relationships across all branches of
government is needed. Although the BRE has been successful in developing a range of contacts and
relationships (including through secondments from other departments), the overall picture remains uneven.
Its “horizon scanning” abilities to spot relevant policy developments around departments have improved
but could be even better. There is scope to develop stronger relationships and spread best practice with
certain key actors beyond those central government departments and agencies which have developed a
special interest in the subject.

Significant progress has been made to progress culture change. A network of structures operating
at different levels have been set up across central government, including Better Regulation ministers, board
level champions (officials to support the ministers), impact assessment sign off by ministers, and Better
Regulation Units to support and deliver Better Regulation processes and programmes. Training for the
application of Better Regulation tools and processes is also well developed, online, through the support of
specialists, and as part of general training programmes for civil servants which tackle issues such as impact
assessment and consultation. A highly structured performance measurement system is in place, covering
the main dimensions of Better Regulation.

There remains a culture /capacity gap, and the carrots and sticks for better performance may
not be strong enough. Tools and processes are increasingly sophisticated, and they need commitment, as
well as professionalism and expertise. The BRE does not dispose of any formal powers to call departments
to account, and the real effectiveness of its role with departments during the policy development process is
hard to judge from the outside, absent any clear sticks (such as budget cuts) if performance is inadequate. It
is also not clear how good work by officials on Better Regulation is rewarded in the current performance
appraisal system and career postings.

Independent regulatory agencies can help to define effective practical strategies, but
fragmentation of their own Better Regulation efforts needs to be minimised. The capacity of
regulatory agencies to assess what works best may be stronger than that of departments, because they are
closer to the ground. At the same time, the wide variations in their status and powers means that Better
Regulation policies such as impact assessment may automatically apply to some regulators, but not to
others. The issue of fragmentation (or simply the lack) of Better Regulation initiatives, for those regulators
which are not constrained by central government policies, reduces transparency and increases complexity
for stakeholders. One of the criticisms of the Macrory report was the significant differences in powers and
practices among regulators, causing inconsistency and detriment to business. The agencies appear
somewhat sensitive in this regard, wanting to ensure that their independence and statutory mission is not
compromised by centralised Better Regulation management.

The parliament’s interest in Better Regulation is helpful, especially as regards feedback on the
quality of consultation and impact assessments. The parliament’s role in scrutinising secondary
legislation is important. Several parliamentary committees, in both houses, are active in this regard. In
addition, there are parliamentary committees with specific responsibility for Better Regulation.
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The National Audit Office is a valuable asset for Better Regulation. The NAO provides an
external, professional, concrete, independent view on the quality of regulatory management. It has
provided, over the last few years, valuable input to key Better Regulation programmes and processes such
as impact assessment and the simplification programme. It has recently been engaged in joint review
activities with the BRE. Its independence is an asset that needs to be preserved.

The interaction of the judiciary with regulatory developments is also important. The judiciary,
especially in a legal system based on common law and precedent, should not be neglected in the pursuit of
Better Regulation. They are at the frontline of important issues such as the trends in litigation and appeals,
and what this reveals about the regulations that are being challenged. These insights could provide valuable
feedback to the further development of Better Regulation policies.

Transparency through consultation and communication

The United Kingdom has a well established culture of open consultations aimed at maximising
transparency in the process. The framework for promoting public consultation on regulations via the
Code of Practice on Consultation is well established and promotes a very open approach. Government
departments are expected to consult widely and carefully, and if they do not take this approach and apply
the code’s criteria, they are expected to explain why. The sample of recent consultations reviewed for this
report suggests that consultation documents for major issues are clearly written and should be easily
digested by stakeholders. The recent consultation with stakeholders on the code and its effectiveness is also
very positive evidence of the United Kingdom’s search for continuous improvements in its Better
Regulation tools and processes. The latest version of the Code of Practice on Consultation is brief, clear
and to the point.

There is, however, evidence of an important gap between the code of practice principles and
stakeholder views on the process in practice. The recent review of the Code of Practice on Consultation
showed that there was concern at the way consultations are carried out in practice. The OECD team picked
up a general desire from stakeholders for improved consultation, and a certain fatigue linked to too many
successive initiatives. Some stakeholders complained that the government sometimes appears to consult at
a time and on issues of its choosing, that response times are sometimes inadequate and that consultations
methods are not always well chosen. There was some concern that the voice of business might be too
strong, business associations being effective and powerful lobbyists with an ability to influence
consultation processes to strengthen their case, and having the ready ear of the government.

Communication on aspects of the regulatory stock and flow is good, and would be even better
with a consolidated database of regulations. There is as yet no consolidated government register of all
primary and secondary regulations, which means that the regulatory stock is not easily identifiable. Work
to develop such a database should be continued.

The development of new regulations

The production of explanatory guidance notes is receiving welcome attention. The recent
Anderson review includes a number of practical measures to ensure that guidance is helpful and remains
up to date, which the government is following up. The BRE’s Code of Practice on Guidance of Regulations
aims to improve the quality of guidance notes so that businesses spend less money on external advisers.
The widespread use of guidance notes does raise some issues, as it seems that guidance is increasingly
judiciable, meaning in effect that it becomes a form of “tertiary” regulation. Some other countries have
sought to control the amount of guidance required.
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Forward planning for important policies and legislation has recently been strengthened.
Forward planning of secondary regulations has been much less developed than for primary laws. There is
now a commitment by the government to publishing a forward regulatory programme that will include
existing and future regulatory regulatory proposals.

Common commencement dates are a positive development. The United Kingdom was ahead of
other European countries in the introduction of common commencement dates. These are fundamentally
helpful to business. The presentation to the business community with a set of new regulations in “one shot”
may need some management to ensure that that it does not (perversely) contribute to poor perceptions of
the government’s success in regulatory management. The EU’s Small Business Act for Europe adopted in
2008 sets out that the European Commission will now introduce common commencement dates and it
encourages member states to follow suit.

Recent developments to strengthen ex ante impact assessment signal clearly the energetic
promotion of a new culture for rule making. There has been considerable progress on ex ante impact
assessment since the 2002 OECD report. The United Kingdom is doing far more to promote this than many
other OECD countries. Unlike many other countries, it also seeks to learn and apply lessons from the ex
post evaluation of past approaches. The message is that Better Regulation does not just mean “producing
good piece of regulation”, but provides evidence-based support for the development of public policy
(whether or not it results in a new regulation). Major efforts are being made to integrate impact assessment
into policy making, so that the two processes are interwoven. With this approach, “Better Regulation” is a
way of helping governments to frame a policy issue, to discuss it with interested parties, to measure costs
and benefits of the different options for addressing the issue, and to secure effective implementation and
enforcement of the process for doing this.

Impressive institutional, methodological and support arrangements are in place. The
strengthened approach includes substantial efforts to allocate responsibilities appropriately, with
economists to support the monetisation of costs and benefits, departments to take responsibility for doing
impact assessments with the help of their Better Regulation units, ministers to take political accountability,
and for BRE to be the “helpful policeman”. The introduction of a summary sheet has made the process
clearer and more transparent, with a greater focus on the costs and benefits of intervention. A suite of
comprehensive and accessible guidance has been developed for non-specialists. The guidance is detailed
and comprehensive, covering every kind of situation. It would seem hard to “escape” from doing an impact
assessment the correct way. There is some overlap in the guidance, which is extensive, and the need for a
roadmap to signal the important links, and what should be tackled first.

Transparency is an important feature of the process. The Code of Practice on Consultation must
be followed, the aim being to put the initial analysis out for public scrutiny and to gain new evidence. The
BRE lists all final impact assessments produced by departments on its website. These arrangements take
the United Kingdom some way beyond those of many other OECD countries.

Quality assurance is, however, a major issue that needs sustained attention. To secure progress
and maintain its leadership in this area, the United Kingdom should increase quality control of impact
assessments. There appears to be a variability in performance not just between departments but within
departments, and linked to this, the supporting arrangements within departments. The amount of data and
quantification provided is variable. Proportionality of effort based on a careful evaluation of the relative
importance of proposed regulations also needs close monitoring, as carrying out an effective impact
assessment is resource intensive work.
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Measures of success for the strengthened approach should be developed. The test will be whether
any (important) proposals are turned down or modified because of the process, and whether the process
provides a real and enforceable challenge to the development of new regulation. Will policy proposals be
developed in such a way that the most effective solutions are identified (regulatory or non regulatory)?
Trends in the production of secondary regulations still appear be upwards, suggesting that departments are
still too enthusiastic about regulating in response to a policy issue.

The Better Regulation Executive pilots for dealing with interlocking policies look promising,
and are an obvious extension of the impact assessment concept for complex policy areas. The
proposals for a new approach to the impact assessment of proposed regulations that are linked but which
cut across departmental boundaries is increasingly important for the effective management of complex
policies such as climate change. This will be a test of institutional capacities to work together, and requires
a significant commitment of co-ordinated effort by participating departments. The traditional Cabinet
committee system is not geared to this challenge (it is not used to evaluating multiple initiatives, just one
policy at a time).

The parliament plays an increasingly important role in the ex ante review of new regulations. A
number of committees (the Joint Committee on Statutory Instruments, the House of Lords Merits of
Statutory Instruments Committee, the House of Commons Regulatory Reform Committee and House of
Lords Delegated Powers and Regulatory Reform Committee) have developed a substantive interest in
regulatory quality, and there is evidence of considerable efforts to scrutinise secondary regulations.

The new impact assessment form does not give enough prominence to the option of alternatives
to regulation. The new form does not directly draw attention to this aspect, asking why government
intervention is necessary, and for analysis of the “zero option” or other “regulatory options”, which are not
quite the same thing. It does not raise the possibility directly of applying alternatives to “command and
control” regulation.

The work of the Risk and Regulation Advisory Council (RRAC) for the development of new
risk-based approaches is potentially groundbreaking. The RRAC initiative is important, not just for the
United Kingdom but also for other countries that are interested in this approach. The results of its work
will need to be translated into the “practical” regulatory policy framework when they come through. The
impact assessment process already includes a request to policy makers to consider and assess options from
a risk based perspective.

The management and rationalisation of existing regulations

The simplification programme for the reduction of burdens on business is well structured, has
already delivered some savings and promises more. The programme has an overall net reduction target
of 25% by 2010. A wide variety of burdens is addressed, with some proposals extending to cover full
compliance costs. Although savings are “backloaded” so that a large part is expected to be delivered closer
to the target deadline, some departments have already delivered significant savings and the plans of some
others look promising.

Although measurement was apparently a challenge initially for departments, they now appear
to be coping well. The BRE provides good support for departments in the development and adjustment of
their simplification plans, as well as an incentive to meet the target through its performance assessment
measurement of departmental Better Regulation achievements. The programme is transparent, open to
public scrutiny, and there are significant efforts to reach out to stakeholders so as to better identify their
needs.
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Some aspects need further attention. There is a need to find ways of engaging local governments in
administrative burden reduction, as some other countries are already doing with their programmes. Local
governments are the main interface with the large majority of businesses. Developing an approach to take
more effective account of the impact of major new EU-origin regulations is also important, as the roots of
some burdens predate the start of the simplification programme.

Business is fundamentally supportive of the initiative, but perceptions of achievements appear
relatively poor compared with the objective progress being made. This is a complex issue, not unique
to the United Kingdom. The fact that a large part of the savings under the programme will only be
delivered nearer to the end date of 2010 is not helpful when expectations appear to have been fuelled for
quicker results. Part of the problem appears to be that business does not distinguish between different costs
or policies and, for example, may react angrily if corporation tax goes up, linking this to a failure in Better
Regulation. Also, benefits are quickly taken for granted, and attention turns to the next wave of irritants. It
suits some businesses to keep regulation as a barrier to entry, and trade associations may want to keep their
advisory work by exaggerating the difficulties that still exist. One challenge is to show a meaningful
impact for individual businesses. Presenting total cost savings in government publicity is meaningless for
individual businesses (especially SMEs) whose share will only be a small proportion of the whole. There is
an inherent difficulty in the fact that part of the argument for the programme rests on a counterfactual: it
could have been worse without the efforts. There are some United Kingdom-specific elements to the
situation. The popular media may exaggerate difficulties compared with the reality, which is often more
positive. There are some important underlying differences compared with other European countries, in
terms of the traditional relationship between the government and the business community, which is largely
in private hands and does not consider itself to have any special ties of loyalty to the state.

Although there are a number of useful initiatives, there is no systematic effort to consolidate or
simplify the regulatory stock. Parts of the simplification programme for reducing administrative burdens
include important initiatives to simplify areas of the regulatory stock. Other initiatives such as the
Legislative Reform Orders to remove unnecessary burdens in existing legislation, post-implementation
reviews of regulation, and the use of sunset clauses are also helpful. But simplification is not the main aim
of the simplification programme, and the overall approach is not systematic. The lack of any systematic
effort to map and consolidate regulations in the United Kingdom’s common law based structure, which
also relies heavily on secondary regulations, may be of some consequence as there is a risk of significant
regulation overload over time.

Negative business perceptions have roots in substance as well. It is important to focus on what
business actually wants, and to distinguish between the needs of different types of business. The OECD
team heard that businesses are worried about the flow of new regulations and their quality. The NAQO’s
recent review of the programme found that when asked, businesses felt that burdens have increased. It has
also highlighted the importance for departments to develop a thorough understanding of business concerns
as the key to delivering real impacts on business, by working more directly with businesses. The
programme has been adapting to the fact that the business community is not a homogeneous mass. This is
helpful, as there is a gulf between the micro business offering a local service and the large multinational, as
well as important differences between firms operating in different sectors.

Further development of initiatives aimed at citizens as well as frontline public sector workers, as
some other OECD countries have done, would help to redress the balance of a business oriented
agenda. It would also have the advantage of engaging local governments, a key interface for citizens,
further into Better Regulation. The Service Transformation Agreement Action Plan to promote public
services that are more personalised to the needs of citizens and businesses is a step in the direction of a
more citizen-oriented Better Regulation agenda. Cutting bureaucracy for public services is another
important and ambitious initiative which helps to redress the balance. It may also shed some light on the
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sources of unnecessary regulations emanating from a range of different regulatory agencies and central
government departments. There is an ambitious commitment to reduce by a net 30% by 2010 the data that
central departments and agencies request from frontline public sector workers.

Compliance, enforcement, appeals

The practical roll-out of the Hampton recommendations is a fundamental and comprehensive
effort to embed risk-based regulatory management at ground level. There have been significant
developments since the 2002 OECD report, and steady progress in taking forward the 2005 Hampton
review recommendations, which proposed the adoption of common principles of regulatory enforcement
based on risk assessment. The changes proposed by Hampton were innovative and have been a source of
inspiration to other countries. Change was particularly necessary in the United Kingdom, given its complex
and overlapping structures for enforcement. Consistent change across all regulatory agencies and local
authorities will take time. The recent BRE/NAO reviews of progress note this issue in relation to the five
non economic regulators. The mix of initiatives which has been put in place, including statutory
requirements on regulators (the Regulators’ Compliance Code) as well as softer approaches such as the
Regulators Hampton Implementation Network Group to exchange views seems appropriate to the
challenge. The new regulatory sanctions regime is another positive development. The new regime will give
regulatory agencies new, more flexible civil administrative sanction powers as an alternative to criminal
prosecution. It is too early to assess its effectiveness in practice.

Rebalancing enforcement resources away from inspections in order to put more effort into
preventative advice on compliance is a major step forward. Rebalancing resources is one of the most
important developments following the Hampton report, even if its application remains uneven. The new
approach does not invalidate monitoring of compliance rates. Compliance is not monitored as such (some
countries do this). A clear picture of compliance rates could help in evaluating the effectiveness of current
enforcement initiatives, and guide next steps in enforcement policy.

The Hampton recommendations relating to regulatory structures and the need for agency
rationalisation remain important. The United Kingdom’s crowded regulatory structure would be made
more manageable with further rationalisation wherever this is possible. The Hampton report spoke of the
“right regulatory structure” and recognised that there was a limit to what could sensibly be done, but still
drew attention to the problem. It advocated consolidation of national regulators, better co-ordination of
local authority regulatory services, and clearer prioritisation of regulatory requirements. These comments
remain valid.

Recent developments appear to be reinforcing the judiciary’s engagement in regulatory issues.
The Human Rights Act has extended the role of the courts in areas such as data protection and civil
liberties, and the courts appear to be increasingly involved in rulings on guidance materials produced by
the government, as well as experiencing a rise in litigation.

The interface between the national level and the European Union

EU-origin regulations make up an important and growing share of the regulatory stock, and the
EU dimension of Better Regulation is rightly emphasised. The effective management of EU-origin
regulations is vital if the United Kingdom is to control its regulatory burdens. The EU is currently
sometimes perceived as an “add on” to domestic work. The management of EU regulations has been
picked up by the government’s April 2009 statement which includes a commitment to “working closely
with EU partners to further ember the EU Better Regulation agenda and to ensure that current pressures on
business are taken into account when new European Regulation is being considered.”
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The institutional structures for handling EU regulations are well established and appear to
work smoothly. The orchestrating role of the Cabinet Office, combined with support from the BRE’s
Europe team, and clear guidance, appear to be appreciated and provide the right balance in principle
between central direction and departmental ownership of the process. The 2006 Davidson review picked up
weaknesses in the process and this has now been turned into a clear guide for departments (covering both
negotiation and transposition). Linking ex post transposition with ex ante negotiation of EU regulation is a
good idea, perhaps especially important in the United Kingdom context of frequent staff changes, but also
relevant for the consideration of other countries where the processes are disconnected.

Nevertheless, capacities to manage EU regulatory processes may need reinforcement. It is
important that departments should own the process of managing EU regulations falling within their remit
have the capacities and internal structures to do this well. It may be a reflection of this that the United
Kingdom’s record of transposition is mid ranking. The civil service tradition of short postings (for fast
track and senior civil servants, often not more than three years in one place) raises a continuity challenge.
The official responsible for negotiating a draft EU directive is unlikely to be the official carrying out the
transposition. There is a need to secure continuity of information and understanding across the two
processes when this happens. Legal resources for supporting policy officials in the negotiation phase may
also need reinforcement. Lawyers’ input is needed at this stage as well as for transposition, for example to
ensure that non-controversial technical aspects such as transitional provisions are drafted so as to avoid
problems at the implementation stage. Departments with a particularly heavy load of EU regulations, for
example the Department for Environment, Food and Rural Affairs need the capacities and resources to do a
consistently good job.

The United Kingdom is one of the few EU member states to require ex ante impact assessment
of EU regulations, but the approach could be strengthened. The United Kingdom requires ex ante
impact assessment of EU regulations to inform decision making throughout the process, from establishing
the negotiating position in the European Council through to deciding on the best way to transpose and
implement the directive in the United Kingdom. Its efforts in this regard need to be encouraged. It is not
clear that the approach works well in practice.

Monitoring of transposition is fragmented and lacks formality. Monitoring is perhaps not strong
or systematic enough to capture emerging issues. Transposition rates are monitored by the Cabinet Office
and the BERR Europe team (responsible for Single Market policy), not the BRE. The Cabinet Office keeps
in touch with departments and informs the European Commission when directives have been transposed.
No single central record is kept of transposition rates. There is no dedicated page on departmental websites
for EU regulations and how they are to be transposed.

The United Kingdom is commendably active at the EU level, but the approach could benefit
from prioritisation. The issue of impact assessment, by the European Commission as well as at national
level, should be a priority, alongside the current focus on reducing administrative burdens. Encouraging the
European Parliament and the European Council to take a greater interest in Better Regulation is also
important. The Council is of course made up of United Kingdom and other member state representatives,
so more effort might be needed to ensure that important Better Regulation issues embedded in draft texts
for Council approval are vigorously defended. A strong forward look mechanism to catch upcoming EU
issues is important.
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The interface between sub-national and national levels of government

A large number of diverse players are engaged at the local level, generating a complexity that
needs to be managed. The local landscape is complex, both institutionally in terms of the number of
actors and their relationships, and in terms of the range of regulations enforced at local level. The Hampton
report highlighted that the present complex approach to local authority regulation allowed wide variations
and inconsistencies and that the system as a whole was uncoordinated. The Rogers report also highlighted
the complexity facing local authorities in terms of the range of legislation which they enforce, and the fact
that this legislation is owned by a large number of central government departments as well as agencies of
various kinds. The LBRO used a jigsaw puzzle image to convey the dense network, breadth and
complexity of all the actors engaged at the local level.

The Local Better Regulation Office is a very promising initiative in this regard. The LBRO was
set up in 2008 by the government as a lever of change for Better Regulation at the local level. Its core
objective is to support the improvement of local authority regulatory services, especially as regards
enforcement. It has the powers, among others, to nominate a “best practice” local authority as the one
whose interpretation of national regulations will be followed by other local authorities.

The United Kingdom has engaged in a vigorous effort to strengthen both the national-local and
local-local interfaces in Better Regulation. Previous initiatives seem to have failed to deliver effective
results, and co-ordination between local authorities themselves is not a strong feature. The initiatives which
are now being taken forward (establishment of the LBRO and its power to designate a lead authority,
streamlining enforcement priorities, the Retail Enforcement Pilot) look promising, and well designed to
take account of the underlying complexity. Many local authorities have already been encouraged to move
towards risk based enforcement. Culture change among local authorities seems to have taken off, though
this report is not able to judge how far it has spread. Culture change among the central departments and
agencies which set the framework for local authority activity is also evident.

Local level regulatory activities seek a balance between the needs of citizens and businesses, in
the interests of strengthening the whole community. The local level is necessarily more directly
engaged in citizen related work (for example protecting vulnerable people and consumers). This provides a
good counterpoint to the work undertaken to address business needs in order to secure the economic health
of local communities.

Better Regulation policies are aimed at local authority regulatory services, a definition that may
not capture all of the relevant initiatives and activities at this level. As well as the BRE’s own
initiatives, there are other developments that affect local authorities which are being carried forward by
other central government departments, such as the Department for Communities and Local Government
update of the local authority performance framework and indicators. Licensing and planning —a vital
interface with government for local businesses — are not directly targeted by the current Better Regulation
agenda, and may require specific initiatives for improvement.

Some national Better Regulation initiatives such as the simplification programme for businesses
are also relevant for local authorities. Some national initiatives which might be expected to be relevant
to the local level such as the reduction of administrative burdens on business are not yet linked up with the
local level.

Use of e-government to support simplification may need further development. Use of e-
government to support simplification is not highlighted in Better Regulation programmes and project
literature. This contrasts with some other OECD countries which have given this issue greater prominence,
via initiatives such as data sharing, online applications for licences, and interactive administrative
procedures. The efforts of some individual local authorities to streamline licence applications and address
other burdens may need encouragement and a more structured framework for effective development.

49



GOV/RPC(2010)13

FOREWORD

1. The current document presents the executive summaries of the OECD reviews of Better
Regulation in Belgium, Finland, France, Germany and Sweden. Full reports are available in separate
documents.

2. The OECD reviews of Better Regulation in Belgium, Finland, France, Germany and Sweden are
part of the second batch of a series of country reports launched by the OECD in partnership with the
European Commission. The objective is to assess regulatory management capacities in 15 member states of
the European Union (Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal, Spain, Sweden, United Kingdom), including trends in their
development, and to identify gaps in relation to good practice as defined by the OECD and the EU in their
guidelines and policies for Better Regulation.

3. The project is also an opportunity to discuss the follow-up to the OECD’s multidisciplinary
reviews on regulatory reform, for those countries which were part of this process (Austria, Belgium,
Luxembourg and Portugal were not covered by these previous reviews) and to find out what has happened
in respect of the recommendations made at the time. The multidisciplinary review on regulatory reform in
Finland was published in 2003, the review for Germany in 2004, and the review for Sweden in 2007.1

4. The 15 completed reviews will form the basis for a synthesis report, which will also take into
account the experiences of other OECD countries. This will be an opportunity to put the results of the
reviews in a broader international perspective, and to flesh out perspectives for the next ten years of
regulatory reform.

Regulation: what the term means for this project

5. The term “regulation” in this project is generally used to cover any instrument by which
governments set requirements on citizens and enterprises. It therefore includes all laws (primary and
secondary), formal and informal orders, subordinate rules, administrative formalities and rules issued by
non-governmental or self-regulatory bodies to whom governments have delegated regulatory powers. The
term is not to be confused with EU regulations. These are one of three types of EC binding legal
instrument under the Treaties (the other two being directives and decisions).

Methodology

6. The starting point for the reviews is a “project baseline” which draws on the initiatives for Better
Regulation promoted by both the OECD and the European Commission over the last few years:

e The OECD’s 2005 Guiding Principles for Regulatory Quality and Performance set out core
principles of effective regulatory management which have been tested and debated in the OECD
membership.

e The OECD’s multidisciplinary reviews over the last few years of regulatory reform in 11 of the
15 countries to be reviewed in this project included a comprehensive analysis of regulatory
management in those countries, and recommendations.

e The OECD/SIGMA regulatory management reviews in the 12 “new” EU member states
completed between 2005 and 2007.
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The 2005 renewed Lisbon Strategy adopted by the European Council which emphasises actions
for growth and jobs, enhanced productivity and competitiveness, including measures to improve
the regulatory environment for businesses. The Lisbon Agenda includes national reform
programmes to be carried out by member states.

The European Commission’s 2006 Better Regulation Strategy, and associated guidelines, which
puts special emphasis on businesses and especially SMEs, drawing attention to the need for a
reduction in administrative burdens.

The European Commission’s follow up Action Programme for reducing administrative burdens,
endorsed by the European Council in March 2007.

The European Commission’s development of its own strategy and tools for Better Regulation,
notably the establishment of an impact assessment process applied to the development of its own
regulations.

The OECD’s recent studies of specific aspects of regulatory management, notably on cutting red
tape and e-Government, including country reviews on these issues.

The current reviews reflect contributions from the national governments and discussions held in

capitals of the reviewed countries by an OECD peer review team with national officials and external
stakeholders. Major initiatives and developments since these missions are referenced in the reports, but
have not been evaluated.

8.

For each country review, an OECD peer review team was set up, combining the OECD

secretariat and up to three peer reviewers from other European countries:

OECD Secretariat:

— Caroline Varley, Project Leader for the EU 15 project, Regulatory Policy Division of the
Public Governance Directorate, OECD.

— Sophie Bismut, Policy Analyst, EU 15 project, Regulatory Policy Division of the Public
Governance Directorate, OECD.

— Lorenzo Allio, Independent consultant on public governance and regulatory reform, member
of the EU15 review team.

— Audrey O’Byrne made a significant contribution to the review of Finland.

Peer reviewers for Belgium:
— Sofia Hercules, Project Manager, Better Regulation Division, Swedish National Agency for
Economic and Regional Growth (NUTEK), Sweden.

— Michael Fruhmann, Head of Unit in the Constitutional Service of the Federal Chancellery,
Austria.

Peer reviewers for Finland:

— Stinne Henriksen, Chief of Division, Division for Better Business Regulation, Danish
Commerce and Companies Agency, Denmark.
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9.

— lan Ascough, Assistant Director, Department for Business, Enterprise and Regulatory
Reform, Better Regulation Executive, United Kingdom.

Peer reviewers for France:

— Susana Brasil de Brito, Director, Centro Juridico (CEJUR), Council of Ministers, Portugal.

— Damian Nussbaum, Assistant Director, Better Regulation Executive (BRE), Department for
Business, Innovation and Skills (BIS), United Kingdom.
Peer reviewers for Germany:

— Michel Hainque, Economic and Financial Controller General, Ministry for the Economy,
Industry and Employment, Ministry for the Budget, Public Accounts, the Civil Service and
State Reform, Mission on law simplification, France.

— Panagiotis Karkatsoulis, Lawyer, Policy Adviser and Task Force Member to the Ministry of
Public Administration and Decentralisation and other Greek ministries.

Peer reviewers for Sweden:

— Pekka Nurmi, Director General, Ministry of Justice, Finland.

— Jeroen Nijland, Director, Regulatory Reform Group, Ministry of Finance/Economic Affairs,
Netherlands.

The reviews are also based on material provided by the countries in response to a questionnaire,

including relevant documents, as well as relevant recent reports and reviews carried out by the OECD and
other international organisations on linked issues such as e-Government and public governance.

Structure of the reports

10.

Each country report (available in separate documents) is structured into eight chapters. The

project baseline is set out at the start of each chapter. This is followed by an assessment and
recommendations, and background material.

Strategy and policies for Better Regulation. This chapter first considers the drivers of Better
Regulation policies and the country’s public governance framework seeks to provide a
“helicopter view” of Better Regulation strategy and policies. It then considers overall
communication to stakeholders on strategy and policies, as a means of encouraging their ongoing
support. It reviews the mechanisms in place for the evaluation of strategy and policies aimed at
testing their effectiveness. Finally, it (briefly) considers the role of ICT and e-Government in
support of Better Regulation.

Institutional capacities for Better Regulation. This chapter seeks to map and understand the
different and often interlocking roles of the entities involved in regulatory management and the
promotion and implementation of Better Regulation policies. It also examines training and
capacity building within government.

Transparency through consultation and communication. This chapter examines how the country

secures transparency in the regulatory environment, both through public consultation in the
process of rule- making and public communication on regulatory requirements.
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The development of new regulations. This chapter considers the processes, which may be
interwoven, for the development of new regulations: procedures for the development of new
regulations (forward planning; administrative procedures, legal quality); the ex ante impact
assessment of new regulations; and the consideration of alternatives to regulation.

The management and rationalisation of existing regulations. This chapter looks at regulatory
policies focused on the management of the “stock” of regulations. These policies include
initiatives to simplify the existing stock of regulations, and initiatives to reduce burdens which
administrative requirements impose on businesses, citizens and the administration itself.

Compliance, enforcement, appeals. This chapter considers the processes for ensuring compliance
and enforcement of regulations, as well administrative and judicial review procedures available
to citizens and businesses for raising issues related to the rules that bind them.

The interface between member states and the EU. This chapter considers the processes that are in
place to manage the negotiation of EU regulations, and their transposition into national
regulations. It also briefly considers the interface of national Better Regulation policies with
Better Regulation policies implemented at EU level.

The interface between subnational and national levels of government. This chapter considers the
rule-making and rule-enforcement activities of local/sub federal levels of government, and their
interplay with the national/federal level. It reviews the allocation of regulatory responsibilities at
the different levels of government, the capacities of the local/sub federal levels to produce quality
regulation, and coordination mechanisms between the different levels.
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NOTE

1. OECD (2003), OECD Reviews of Regulatory Reform: Finland 2003: A New Consensus for
Change, OECD, Paris; OECD (2004), OECD (2004), OECD France: Charting a Clearer Way
Forward - OECD Reviews of Regulatory Reform, OECD, Paris; OECD Reviews of Regulatory
Reform: Germany: Consolidating Economic and Social Renewal, OECD, Paris; OECD (2007),
OECD Reviews of Regulatory Reform: Sweden 2007, Government Capacity to Assure High
Quality Regulation in Sweden, OECD, Paris.

54



GOV/RPC(2010)13

TABLE OF CONTENTS
FOREWORD ... .ottt bbbkt b et b £ bbbt e e Rt b e E e e b e Rt e bRt b bt b e st b e bttt b et s 1
Regulation: what the term means for this PrOJECT ..o 50
LY T=11 o (o] oo | 2SR 50
SEUCTUIE OF the FEPOITS ..veiice et be et et e st e et e s te et e besteeaestearaeneens 52
BETTER REGULATION IN BELGIUM .....cooiiiiieieeieieee sttt sttt 56
Economic context and drivers of Better ReQUIALION ............cciviiiiiii i 56
Public governance framework for Better Regulation ............cccoveviiiicic s 56
Developments in Better Regulation and main findings of thiS reVIeW .............ccocooeiiiiiiiiini s 59
(Y R eToT) T T g Fo U o SRR 72
BETTER REGULATION IN FINLAND. ..ottt et 83
Economic context and drivers of Better REQUIATION ............cooiiiiiiiiiicee e 83
The public governance framework for Better Regulation .............cooeoveiiiiiiiiincicceee 83
Developments in Better Regulation and main findings of this reView ...........cccccoovviveii e, 84
KEY reCOMMENUALIONS ......eiviiiieieite ettt ettt e st e et e e be s re et e beese e st e ate et e sbeaneebesteaneebentaeneeneas 93
BETTER REGULATION IN GERMANY ..ottt 98
Economic context and drivers of Better RegUIALION ............covviiiiiiiie e 98
Public governance context for Better REQUIALION ...........cccoiveiiiiiic i 99
Developments in Better Regulation and main findings of this reVIeW ...........c.ccoceveieiiiiinnenccee 101
KEY reCOMMENUALIONS ... ..ottt ettt sttt sttt e st e e e s teeteestesbeeseesbesmeensesseaseeeesaeeneenens 110
BETTER REGULATION IN SWEDEN ......coiiiiiiiiiieieiet ettt s nne s 117
Economic context and drivers of Better REQUIATION ............cociiiiiiiiiiiiieeee e 117
The public governance framework for Better Regulation ............cccoooeiiiiiiiniiiieneee e 118
Developments in Better Regulation and main findings of this reVIeW .........c.cccccovovevii i 118
KEY reCOMMENUALIONS ......eivviiieie ettt ettt st et e st e st e e e st e e st e st e e teesbesbeese e besseesbesteaseesesteereentens 134
BETTER REGULATION IN FRANCE ...ttt 142
Economic context and drivers of Better REQUIALION ............cooiiiiiiiiiiii e 142
Public governance framework for Better ReguUIation ............cccooviieiiii i 142
Developments in Better Regulation and main findings of this reVIew ...........c.ccoceveieiiiiincnceee 143
KEY reCOMMENUALIONS ... eiviiiieit sttt sttt te sttt e bt e st e teeteeseesaeeseesbesmeensesbeaseeeesaeeneenens 150

55



GOV/RPC(2010)13

BETTER REGULATION IN BELGIUM

Economic context and drivers of Better Regulation

11. The need to strengthen the economy and its competitiveness is reflected in policies to promote
effective regulatory quality and management.* The General Policy Statement of the federal Minister for
Economy and Administrative Simplification of April 20082 specifies the modernisation of regulation as
one of the actions to be undertaken to promote the competitiveness of the economy, and defines the
elimination and simplification of regulations as strategic objectives. The Flanders, Wallonia, and Brussels
governments have also linked Better Regulation to their efforts to sustain economic competitiveness and
development. Belgian enterprises have lent their strong support to these objectives. The Federation of
Belgian Enterprises has underlined that tackling the volume, as well as the quality of regulations, is an
“absolute necessity” for competitiveness.®

12. The pursuit of Better Regulation in Belgium is also linked to the challenge of regulatory inflation.
Belgium’s federalisation process of the last few decades has generated considerable institutional and
regulatory developments, qualified by many Belgians as inflationary, and now in need of simplification.
Political commitment to simplification has been expressed in successive government policy statements.
Simplification is also a priority across the regions and communities. In Flanders, the government
agreement of 2004 included a chapter on Better Regulation and the theme is picked up again in the
government’s most recent policy statement following the recent elections. In Wallonia, the government set
specific objectives regarding the improvement of regulations in its Regional Policy Statement of June
2005. It spelt out a number of actions which associate administrative simplification and e-Government.
Developments in the Brussels-Capital region began later but are gathering momentum, with the launch in
October 2009 of a Brussels Plan for Administrative Simplification.

13. The European Union is another factor in Belgium’s pursuit of Better Regulation. Belgium was a
founder member and geographically, it stands at the cross roads of Western Europe, which has important
implications for its economic relationships with neighbouring economies and the importance to its
economy of developing a single European market. EU initiatives such as the Services directive and the
EU’s programme to reduce burdens on businesses have encouraged Belgium to take action, building on its
own initiatives.

Public governance framework for Better Regulation

14. The Belgian public governance system is characterised by the following features:

e Autonomous governments. Belgian governments have complete responsibility and autonomy within
their area of competence. There are no shared competences. The strict exclusivity of competences
allocated to each authority sets formal and technical constraints on the extent to which the different

authorities can share the development of policy and tools for regulatory management, where this is
needed.
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e Autonomous ministries within governments. Ministries within each government are highly
autonomous. This generates challenges for the effective development of shared policy and rule-
making tools and processes within governments. This issue is not unique to Belgium.

e Coalition governments and consensus-based decision making. The electoral system produces coalition
government, and as a consequence, the political framework for policy making is characterised by a
search for consensus among coalition parties, acceptance of compromise and institutionalised power
sharing.

e Federalism in a state of evolution, based on an asymmetric division of competences. Belgium is a
relatively “young” federal state, and Belgian federalism continues to evolve. The Belgian federalist
framework is made up of regions and communities which do not have exactly the same competences
(some other states based on federal principles have a more homogeneous structure). * The institutional
framework for policy and law making has adapted and continues to adapt to reflect developments.

e Pragmatism and informality in decision making. Consensus building within formal and often highly
politicised structures, combined with the formal constraints imposed by the strict division of
competences, tends to slow and complicate the decision making process. To counter this, a strong
tradition of pragmatism and informal dialogue is in place.

e A number of centralising elements. The federal state has retained certain powers, and a number of
important institutions have a nationwide reach (including the Constitutional Court, the judiciary and
the Court of Cassation, the Council of State, the Court of Audit and the Inspectorate of Finance).

15. Federalisation started in 1970 (Box 1). The process and the structures which have emerged are
complex, reflecting a deep rooted desire for a negotiated transformation of Belgium from a unitary entity to
a federal structure which respects the aspirations of the different communities. Federalisation has raised
significant challenges for public sector efficiency and policy coherence. In principle, the devolution of
federal responsibilities to regions and communities helps to better tailor public services to the needs and
preferences of the recipients. It also enables some benchmarking between jurisdictions, providing an
incentive for improving public sector efficiency. In practice (and as tends to be the case in federal states),
federalisation and the division of competences has created shared policy responsibilities in areas such as
employment, R&D, training, energy and environmental policies.®

16. The Government agreement of March 2008 sets out 6 major challenges for Belgium, one of them
being state efficiency: “In Communities and in regions, as much as at the level of the Federal State,
citizens are entitled to expect efficient services and modernised administrations from each level of
power”.° This objective has already been picked up through reforms of the public administrations of each
government (notably the federal government’s Copernicus reform, and the Flanders government “Beter

Bestuurlijk Beleid” or Better Administrative Policy).

17. The federalisation process thus raises challenges for effective, efficient and timely policy and
rule-making. Better Regulation is especially important in this context, as a means of controlling the
bureaucratic effects of federalisation (including regulatory inflation). Officials in the federal state and in
the regions and communities are especially conscious of this need. Better Regulation has close potential
links with public sector efficiency and reform, which could usefully be exploited further.
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Box 1. Belgium's federal structure and the powers of Belgian governments

Belgium is a federal constitutional monarchy. It was a founder member of the European Union. It became a
federation in 1993 as the result of a negotiated decentralisation process aimed at consolidating national unity, which
started in 1970 with the establishment of three communities. It involved a succession of state reforms the first of which,
in 1971, established the three regions. The most recent set of reforms, in 2001, transferred further competences to the
regions and communities and addressed a range of funding and taxation issues. It can be said that, nearly 40 years
on, the structure has reached a certain level of maturity, although further adjustments are envisaged (and provided for
in the constitution, which for example provides for some further competence transfers). Further institutional reforms are
currently under discussion, based on the March 2008 Government Agreement.

The Belgian federation comprises the federal state, three regions (Flemish Region, Walloon Region, and
Brussels-Capital Region), and three communities (Flemish Community, French speaking Community, and German-
speaking Community). There is a further subdivision into 10 provinces (five Flemish, and five WaIIoon),7 and 589
municipalities.

Belgian federalism has the following important features:

e  There is no hierarchy. Its main component authorities (the federal state and the federated entities - the
regions and the communities) are on an equal footing. This means that no authority (for example, the
federal state) has precedence over another, and no authority can impose requirements (including regulatory
requirements) on another. Legislative texts issued by each authority are on an equal footing.

e  Competences are exclusive to the different authorities. Competences are distributed across the federal state
and federated entities with no overlap or shared competences, at least in principle. Each authority has its
own legislative and executive powers for its field of competences, and its own parliament and government to
exercise these powers. Flanders has, however, opted for combining the parliament and government of both
the Flemish Region and the Flemish Community into a single parliament and a single government. Beyond
this, there are no shared government or parliamentary structures.

e  The structure is asymmetric. The three regions do not have exactly the same responsibilities (nor do the
three communities). Dividing lines of competences are complex and “lacework” like, the result of
negotiations in the federalisation process. The responsibility for a given area generally depends on the
subject at stake. Broadly, the regions have powers connected with their territory (for example environment
and transport), and the communities have powers more specifically relevant to individuals (for example
education and health).

e  Whilst competences are exclusive, a large number of policy areas are shared. A large number of policy
areas are covered by several entities. This is the case, for example, for the economy, the environment,
employment, energy policy, which are shared between the federal state and the regions as well as, in some
cases, the communities. Different competences relating to these policy areas have been allocated to the
federal state and federated entities. For example, in the field of energy, tariffs and national market regulation
are with the federal state, whilst energy efficiency is with the regions.

e  There are also a number of centralising elements. Although significant competences have been devolved to
the regions and communities, the federal state has retained some important powers including national
defence, justice, aspects of economic policy and social security. Federal state powers cover everything that
has not been expressly devolved to the federated entities. Furthermore, it is ultimately responsible for
Belgium’s obligations (including those of the federated entities) in respect of the European Union. The
centralising “glue” is also evident in a number of important institutions which have a nationwide reach
(including the Constitutional Court which controls conformity of all laws with the constitution ex post, the
judiciary and the Court of Cassation, the Council of State which is the supreme administrative court and
advises on all draft laws ex ante, the Court of Audit and the Inspectorate of Finance). The federal state
retains control over several state-owned companies, such as Belgian Railways, the Post Office and federal
scientific and cultural institutions.
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e  The Concertation Committee is responsible for preventing conflicts of interest between the federal state, the
communities and the regions. It consists of the head of each government, and examines all issues requiring
cooperation between governments and issues relating to competence sharing.

Developments in Better Regulation and main findings of this review
Strategy and policies for Better Regulation

18. There have been considerable developments and achievements in recent years, driven by a
growing awareness across Belgium of the need to address regulatory inflation, administrative
simplification and improve regulatory quality. Belgian governments have launched a large number of
initiatives in the area of Better Regulation in recent years, which tackle the reduction of administrative
burdens on citizens and businesses, including promotion of e-Government as a tool for simplification,
codification and modernisation of existing regulations.

19. Widespread concern in Belgium over regulatory inflation is an important driver of Better
Regulation initiatives. For some time now, Belgian governments have been conscious of the upward trends
in production, and the negative effects of this for regulatory quality and the complexity of the regulatory
framework. Regulatory inflation is partly the result of the federalisation process, but there are other reasons
which are not specific to Belgium. These include a tendency to respond to any issue or crisis with a
regulation, and regulations prepared at short notice under “urgency” procedures which are of poor quality
and need subsequent revision, as well as the weight of EU origin regulations in the system. Is there
adequate awareness of the important contribution of Better Regulation policies in tackling these issues?

20. Policies cover a rich mix of projects shared between Belgian governments, and initiatives
specific to each government within its area of competence. Shared initiatives are a particularly striking
feature of current projects, underlining the fact that Belgian governments are not always
compartmentalised on their own projects. Shared projects are supported by a 2003 co-operation agreement
signed by the federal, regional and community governments. Important initiatives in this category (not
exhaustive) include the Kafka contact point where citizens, businesses and public servants across Belgium
can propose ideas for cutting red tape, and the Cross Roads Bank for Enterprises.

21. Regulatory quality in all its dimensions is rising up the agenda. In particular, Belgian
governments have taken steps to integrate ex ante impact assessment in the development of regulations. Ex
ante impact assessment is a relatively new policy in Belgium, and still a work in progress. Although steps
have been taken to enlarge the scope of impact assessments, for most Belgian governments these are still
largely confined in practice to evaluating administrative burdens and environmental impact . A variable
geometry is at work, with different governments sometimes adopting different versions of the same
processes.

22. Important challenges need to be addressed if ex ante impact assessment is to make a real
difference. The simplicity of the Kafka Test limits its influence, as it only addresses administrative
burdens. The highly ambitious objectives set for the federal Sustainable Development Impact Assessment,
combined with significant exemptions, could complicate efforts to make progress. All the different
initiatives suffer, to a greater or lesser extent, from a range of problems including timeliness, limited
coverage, and weak institutional frameworks. The involvement of politicians in rule drafting makes the
implementation of impact assessment particularly difficult. Strengthening impact assessments will require
strong high-level commitment and further culture change.

23. There remains a strong emphasis on administrative simplification, and all Belgian governments
are putting considerable efforts into this, with measurable success. Administrative simplification is a
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political priority and common denominator across all governments, backed up by successive ministerial
policy statements. Each government has defined its own strategy. Policies extend well beyond programmes
to reduce burdens in specific regulations, and include a mix of broad long term structural projects as well
as short-term projects aimed at “quick win” results; target citizens, businesses and non-profit organisations
(the programmes do not particularly distinguish between burdens for business and citizens); make strong
use of ICT; tackle (to a greater or lesser extent) both the flow and stock of regulations; and integrate efforts
to improve transparency and easier access to the administration (portals, websites, etc.). The biannual
surveys of the Federal Planning Bureau indicate that administrative burdens on businesses decreased from
an estimated 3.5% of GDP in 2000 to 1.72 % of GDP in 2008. These programmes are deserving of
continued support.

24, Public consultation policy has a number of fundamental strengths but needs further reform.
Belgium’s current institutionalised system of consultation is based on fundamental principles of
representative democracy. Public consultation of stakeholders has a number of strengths, is comprehensive
in coverage, and is fundamentally adapted to the Belgian situation. The system has the broad support of
most stakeholders. It is in the process of development and reform. Further reforms of the advisory board
system are needed in order to address the complexity resulting from a comprehensive and detailed advisory
board structure, which would boost transparency. Greater use of more direct forms of consultation with
businesses and citizens would also be desirable, where appropriate and as an adjunct to the advisory board
system. The strength and visibility of consultation processes and structures would be boosted by
establishing consultation guidelines, covering all domains.

25. The management of EU aspects of Better Regulation displays both strengths and weaknesses. The
management of EU origin regulations (negotiations and transposition) is well-organised and an area where
co-ordination between Belgian governments is especially strong. Belgium has recently reached the 1%
deficit target for timely transposition of internal market directives set by the European Commission.®
Policies for transposition would benefit from a strategic review (a review was launched after the OECD
peer review mission). The interface with the EU’s own Better Regulation policies appears to be
underexploited. Belgium’s Presidency of the EU in the second half of 2010 is a good opportunity to
influence developments, and put Belgian priorities on the agenda.

26. There is a strategic gap: it is hard to distinguish a clear and compelling overall Better
Regulation strategy linked to public policy goals. How do current and planned initiatives come together to
support public policy goals? How can the policies of the different governments be brought together in a
shared vision, without compromising each government’s autonomy? Initiatives for Better Regulation are
not explicitly framed within an overarching and visible policy strategy and objectives against which
progress can be monitored and communicated, and which links Better Regulation to broader public policy
goals. Yet there are powerful underlying drivers at work, including the need to boost competitiveness and
support a stronger public administration.

217. The range of Better Regulation work and its importance deserves greater visibility. Belgium’s
institutional and regulatory environment is complex, which means that special attention needs to be paid,
on an ongoing basis, to transparency and visibility of the work carried out to address regulatory
management issues. This is important both for internal stakeholders (officials in the administration of each
government, given the tradition of substantial ministry autonomy, so that they can buy-in to the process);
and external stakeholders (businesses and citizens who need to feel the benefits of Better Regulation, to
support the efforts which are being made, and to contribute ideas for further development). How much is
known of policies and achievements beyond simplification by those who need to know?

28. There is a linked need for visible leadership. The rapidly shifting political environment means
that officials need to be in the front line, as well as their political leaders. How well-known are the Better
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Regulation units? Greater visibility and transparency would help to spread good practices and successful
initiatives across the different governments. The different governments appear to be at different stages in
the communication process. Effective communication and clearly visible leadership is especially important
for the Administrative Simplification Agency (ASA), given its Belgium wide mission. There is a special
need to highlight effectively the major initiatives that have been taken in recent years which involve shared
work across Belgian governments, and through this, to highlight the role and importance of the ASA as
facilitator. The establishment of shared portals and databases on regulations and related issues (see e-
Government below) is a major success of the Belgian Better Regulation experience so far, and these
achievements should be widely communicated.

29. As in many other OECD countries, ex post evaluation of Better Regulation policies is (with some
exceptions) not well-developed. Strategic ex post evaluations of policies to assess the need for major
adjustments (for example, policies for impact assessment) are largely absent, with the notable exception of
Flanders where efforts have been made to take stock. Annual progress reports on simplification are not a
substitute for a more strategic review of the underlying programmes.

30. Strong use is made of e-Government in key areas of Better Regulation, but there are some issues.
E-Government is an integral part of Better Regulation strategy. Generally, strong and effective use is made
of e-Government to support a range of Better Regulation policies, including Belgium wide initiatives such
as databases on the stock of regulations and specific data banks such as the Cross Roads Bank for
Enterprises, and the Cross Roads Bank of Social Security, the databank on vehicles (DIV), the data bank
for VAT, and Tax on the web. Large parts of the administrative simplification programmes make
significant use of e-Government. A more strategic vision of the areas and issues where ICT developments
need to be shared would be helpful, and with this, a stronger identification of the technical aspects which
need a co-operative approach. What further issues could be shared?

Institutional capacities for Better Regulation

31. There has been a steady development of Better Regulation institutional structures across
Belgium, linked to a growing awareness of the need to address issues such as regulatory inflation. By EU
standards, Belgium has a well-developed set of centrally located structures across the different
governments, whose purpose is to drive forward the Better regulation agenda. These structures, which
started with the decision in 1998 to establish the federal Administrative Simplification Agency (ASA),
reflect a strong awareness that Belgium’s rapid federalisation process and the Belgian federal model
require special efforts to secure effective regulatory management. Shared aspects imply that there is
considerable scope for governments to learn from each other.

32. In the Belgian context, Better Regulation units play an especially important role in support of
Better Regulation and in the search for creative solutions to the issues raised by federalism and its
continued evolution. Another shared and very positive feature of the Better Regulation structures that are
now in place is that they have become a source of expertise, support, ideas and spread of good practice for
overcoming the difficulties of regulatory management in Belgium. The Better Regulation structures use
persuasion rather than constraint. This, however leaves them short of sanctions to ensure that Better
Regulation good practices and processes are respected. They are “helpful”” but not “policemen”.

33. The sustainability of many Better Regulation institutions across the political cycles (and
sometimes within them) is an issue, which is not unique to Belgium. There are few easily definable high-
level political champions of Better Regulation. An issue of concern is that there is often weak political
buy-in for Better Regulation.
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34. The difficulties of developing Better Regulation are aggravated by the often strong role of
cabinets in rule-making processes. In all governments (federal, regions, communities), ministerial cabinets
(referred to as “strategic cells”) are large, contain a mix of both civil servants and political nominees, and
are often involved in law drafting (a task usually reserved for civil servants in other countries). A number
of stakeholders voiced their concern to the team that this weakened the application of Better Regulation
processes such as effective consultation, because the cabinets did not or could not (for example, under
political pressure or in an emergency) automatically apply the processes when they drafted laws.

Federal government

35. The Administrative Simplification Agency (ASA) has an important dual mission, not only to
promote simplification with regard to federal regulations, but also to promote regulatory co-operation
across the federal, regional and community governments. The ASA’s institutional foundations (1999) are
strong and a necessary support for its often delicate — but crucial — mission to promote Better Regulation
across all the Belgian governments. The ASA’s mission to frame, encourage and promote Better
Regulation across governments is an essential support for Belgium’s Better Regulation needs.

36. Some federal ministries play an important but currently somewhat separate role in regulatory
management and the development of Better Regulation of relevance to the whole of Belgium. Key federal
ministries in this regard are the Federal Public Service (FPS) for Economy which has engaged a major
initiative to upgrade the quality of the economic regulatory framework; the FPS for Sustainable
Development which has developed an ex ante impact assessment process for sustainable development; and
the FPS Justice which maintains a near complete jurisprudence database used by the Belgian courts in their
analyses and recommendations. FPS Finance has recently launched an important initiative to improve the
regulatory framework underpinning the modernisation of financial systems. The modernisation of the
social security framework was another key area. The significant autonomy of ministries, however, means
that relevant initiatives are not clearly associated with the ASA’s work. For example, the project for a
sustainable development ex ante impact assessment is not yet linked up with ASA initiatives to encourage
use of the ex ante Kafka Test for administrative burdens.

37. A range of other institutions play a Belgium wide role, which could be further exploited. A
number of authorities have Belgium-wide responsibilities which help to counter the centrifugal forces of
federalisation, as well as providing a country-wide perspective on regulatory management issues. These
include the Council of State, the Court of Audit, the Inspectorate of Finance, as well as the Constitutional
Court and the judiciary as a whole. Are these underused assets in Belgium’s regulatory management
landscape?

Regional and community governments

38. Significant Better Regulation structures have also been set up in other Belgian governments,
including the Walloon region’s EASI-WAL, the Flemish region’s Regulatory Management Unit, and the
French community’s unit for Internet and Administrative Simplification. EASI-WAL sits at the centre of
the Walloon government, reports to the Minister President, and is charged with implementing the 2005-09
Action Plan for Administrative Simplification, e-Government and readability. Flanders’ Regulatory
Management Unit sits at the centre of the Flemish government, covering all aspects of Flemish Better
Regulation including simplification and Impact Assessment. It has set up and encourages a network of
regulatory quality units and contact points across the Flemish administration. The French community’s unit
for Internet and Administrative Simplification covers projects for administrative simplification and e-
Government. These units, however, to a greater or lesser degree, share issues of long-run sustainability and
resourcing.
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Co-operation on shared policy and regulatory issues

39. In the Belgian context, it is important to find effective ways for governments to work together on
shared policy issues where competences (and hence rule-making) are split across the different
governments. The structures (legal and institutional) supporting Belgian federalism generate major
challenges for the effective, efficient, and timely development and implementation of coherent policies and
regulations which have a country-wide relevance. In particular, some important policy and regulatory
issues engage the competences of the different governments.®

40. Further co-operation on Better Regulation can help to promote policy coherence, in areas where
this is needed. Federalisation has created some overlapping policy responsibilities in important policy
areas such as employment, energy and the environment, and policy fragmentation. The Chancellery of the
Prime Minister would need to play a pivotal role on the policy front, to get this started. The many formal
co-operation agreements for Better Regulation could then be usefully activated to support policy
coherence, through the development of regulatory coherence.

41. There is already significant co-operation for Better Regulation, using a mix of formal and
informal approaches. Co-operation on Better Regulation is formally anchored in procedures established by
law. Co-operation agreements have been successfully established for administrative simplification (fleshed
out with concrete projects), as well as on e-Government and the development of a shared portal for access
to regulations. Informal co-operation and networking (between officials) is used extensively to pave the
way for decisions and exchange ideas and practices. Too much reliance on informal networks, however,
could be dangerous in the long-run as it relies on a network of relationships and goodwill between
officials.

Role of parliaments

42. The role of the parliaments in the promotion of Better Regulation should not be neglected.
Belgian parliaments are concerned about the need to improve regulatory quality in the rule-making
process, and may even be prepared to invest further in the “cleaning” of legislative texts. A starting point
for further co-operation is already in place with the 2007 law which sets the legal basis for the evaluation
of existing laws.

Transparency through public consultation and communication
Public consultation on regulations

43. Belgium’s current institutionalised system of consultation is based on fundamental principles of
representative democracy. The system covers a very wide range of sectors and issues. The Belgian system
draws a large part of its strength from high participation rates. Union membership is high (between 60 and
70%), and 80-90% of companies are members of an employer’s federation. '

44, Belgian governments have a well-established and well-supported practice of consulting external
shareholders when preparing new regulations, which is based on institutionalised bodies (*“‘advisory
boards™) set up by each government. Consultation is considered not only by governments but many
stakeholders as an essential instrument for reaching consensus and overcoming tensions. Stakeholders are
generally consulted through a dense, highly structured and extensive network of advisory boards. The
system has the broad support of most stakeholders.

45, Belgian governments are deploying or testing a number of new approaches alongside the

traditional structures (without abandoning the latter). Belgian governments have also been developing
new forms of consultation, including more open “notice and comment” procedures using the internet to
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reach out directly to citizens, round tables, and large scale ad hoc consultations for difficult issues such as
the transposition of complex EU directives. Administrative simplification programmes have encouraged
the use of the internet and direct interviews with stakeholders to gather views.

46. There have been significant efforts to simplify the advisory board system, particularly in the
regions. The network of advisory boards is traditionally very extensive, comprising around 600 boards at
federal level, 23 commissions in Wallonia, and 13 strategic advisory boards together with subsidiary
bodies in Flanders (after rationalisation). The regions have taken steps to streamline their systems,
reducing the number of bodies and setting common rules, but the structures remain significant and it is not
yet clear that the reforms have yet had a positive impact in terms of enhanced transparency and meeting
stakeholder needs. The federal government (which has the largest number of boards) has yet to engage a
reform of its system.

47. Despite these important developments, the overall approach to consultation would benefit from
an updated and clearer policy to guide the process and reinstate transparency. Transparency as a basic
principle of consultation has become compromised over time by the growing size of the advisory board
system. Belgian governments have a commitment and a large number of requirements to consult.
Stakeholders are generally strong supporters of the advisory board system and they want to improve it.
Three related needs can be distinguished (relevant for all the Belgian governments): further reforms of the
advisory board system; further development (in parallel, where it is appropriate to integrate them) of new
forms of consultation; and a clearly articulated consultation guidance to cover all domains.

48. Consultation structures and processes are for the most part intra-governmental. Although there
are some specific advisory bodies that co-ordinate consultation on policies and related regulations across
governments, this does not appear to be an established feature of the system. This aspect, however, is of
critical importance for policy areas where competences and rule-making powers are split among the
different governments but where there may be a shared interest in developing an effective policy and
regulatory response (environment, for example).

Public communication on regulations

49. Belgian governments have developed numerous initiatives to ensure access to regulatory
information, which is guaranteed by legal texts, making strong use of ICT. Significant and impressive
initiatives have been taken, including a range of Belgium wide initiatives. These efforts are essential for
the citizens’ and enterprises’ understanding of regulations given the underlying institutional complexity of
Belgium and the use of several languages. Citizens’ right of access to administrative information is
guaranteed by the constitution and detailed in a 1994 law.'* The federal government has established a
portal for accessing all official Belgian websites, including those managed by regional and community
authorities, and for providing guidance on administrative procedures to all citizens and enterprises.

The development of new regulations

Procedures for making new regulations

50. At the federal level and in the Walloon Region, the misplaced use of programme laws undermines
regulatory quality. An agreement exists between the federal government and the parliament to limit the use
of programme laws to budgetary issues. In principle, only urgent and technical issues can be included in
programme laws. The federal government recognises that in practice these laws can be unhelpful to
transparency and the general quality of the legislative process.

51. Whilst each government has defined its own procedure for making new regulations, there are
strong unifying elements. The Council of State reviews the draft regulations of all governments (legal
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check), as does the Inspectorate of Finance (legal and budget check). This nationwide aspect is backed up
ex post (after enactment), by the Constitutional Court (for primary regulations) and the Court of Cassation
(secondary regulations), which may check conformity with the constitution.

52. A useful development has been the trend in Flanders and Wallonia to merge legal and broader
regulatory quality processes. The divisions that often exist between the different procedures for reviewing
draft regulations on their way to adoption (legal quality checks, constitutional checks, impact assessments
etc) mask the fact that the overall objective is to make an efficient and effective regulation, fit for its
purpose. Strategic oversight of these different processes by a single entity is helpful.

53. Apart from Flanders, visibility of the forward planning agenda is limited. In all governments,
policy statements and ministerial policy notes, at the beginning of the legislature, outline the upcoming
programme of work. The Flemish government has established more specific forward planning and
monitoring mechanisms through an online regulatory agenda.

54, The efficiency of the scrutiny process can be significantly reduced in a number of ways. Issues
include a tendency for ministerial cabinets to be heavily involved; the scope for some important regulations
not to be subject to a sufficiently rigorous process; short deadlines and lack of prioritisation; and
insufficient publicity for the Council of State opinions.

e There is a tendency for ministerial cabinets to be heavily involved. Shared among governments is a
tendency for draft texts to be prepared by the ministerial cabinets. This means that procedures to
secure quality can be circumvented as officials are less involved.

e It is not clear whether all significant regulations are well-covered by the process. This applies in
particular to programme laws, significant secondary regulations, and collective agreements (which are
significant in labour regulations). Parliamentary proposals account for about 25% of (federal) laws.

e Short deadlines and lack of prioritisation limit the extent and efficiency of the scrutiny system. This
affects two distinct processes. First, the advice of the Inspectorate of Finance is requested on a large
number of decisions but there is no prioritisation of cases to define the most important ones. Second, a
large number of draft regulations are submitted to the Council of State under the “urgency procedure”
(95%) which severely limits its capacity to carry out effective checks.

55. The Council of State plays a particularly important role in ex ante scrutiny of draft regulations,
but its opinions are not widely publicised. The Council of State is the main body responsible for ensuring
legal quality. It must be consulted on all draft laws, decrees and ordinances as well as orders initiated by a
Belgian government. The Council of State is currently considering how to give its advice greater publicity.

Ex ante impact assessment of new regulations

56. Belgian governments have taken important steps to integrate ex ante impact assessment in the
development of regulations. Ex ante impact assessment is a relatively new policy in Belgium, and still a
“work in progress”. Although steps have been taken to enlarge the scope of impact assessments, these are
still, for the most part, confined to evaluating administrative burdens. In 2004, the federal government
introduced the Kafka Test to detect administrative burdens in new regulations. The governments of the
Walloon Region and the French Community have also adopted the Kafka Test. Other impact assessment
procedures, with a broader scope, have also been established by the Flemish government in 2005 and by
the federal government in 2007. A variable geometry is at work, with different governments sometimes
adopting different versions of the same processes.
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57. The federal government’s Kafka Test has proved a good starting point for raising awareness of
impact assessment and its potential. It has forced officials to consider the impact of their proposals on
citizens and businesses with respect to administrative burdens. More practically, it has made a real
contribution to the reduction in administrative burdens. Factors for success have included a simple
structure based on a short questionnaire, and a gatekeeper role for the Secretariat of the Council of
Ministers in the Federal Chancellery, which ensures that tests are included in dossiers sent to the Council
of Ministers.

58. The experience of the Walloon government and the French Community government with their
version of the Kafka Test has also been positive, supported by significant efforts to set a strong operational
context for the test. These governments have taken and adapted the federal government Kafka Test, with a
similar objective of building up experience in impact assessment. The Walloon Better Regulation unit
EASI-WAL sees the Test as an initial step to change mentalities in the administration. EASI-WAL has
made a significant effort in supporting the Test, with a methodological guide, training courses, and
additional criteria for improving the quality of the regulation such as abrogation of obsolete texts.

59. The simplicity of the Kafka Test is a strength, but also a limitation, and there are other
challenges. The test only considers administrative burdens, and does so in a very simple way, via a
relatively undemanding questionnaire. Quantification of burdens is not explicitly required or encouraged.
Another issue is that the Kafka Test, which was designed to start at the very beginning of the rule-making
process and continue up to presentation to the Council of Ministers, may only be completed just before the
meeting of the Council of Ministers. The institutional challenge function prior to the adoption of a
regulation in practice is limited compared with many other countries, as the decision has been taken to put
the most significant work into checking regulations ex post, once they have been adopted, through an ex
post measurement process for administrative burdens. There is no consultation of stakeholders, and no
external publication of the Kafka Test (which could add another perspective on the system). The test needs
to evolve, become more robust, and consider a larger range of impacts. At the federal level at least, this last
point means finding a way of associating the future evolution of the test with the roll-out of the Sustainable
Development Impact Assessment (see below).

60. The federal government has also launched a Sustainable Development Impact Assessment
(SDIA), but this is still at an early stage of implementation. The Sustainable Development Impact
Assessment is an ambitious initiative. It covers economic, social and environmental impacts, evaluates
short and long-term effects, and seeks to address the full-range of spatial effects (from impact on the local
levels within Belgium to impact in other countries). It sets a two-stage process to allow for an initial
screening of regulations through a set of indicators, and for an in-depth analysis of selected regulations.
The federal government made it a formal requirement in early 2007 and the FPS for Sustainable
Development has produced a range of guidance materials. However, so far the process has been applied in
practice only to a limited number of draft regulations.

61. The highly ambitious objectives set for the Sustainable Development Impact Assessment,
combined with significant exemptions, could complicate efforts to make progress. The Belgian federal
government has identified the important strategic need to develop processes in support of sustainability.
There is no clear evidence that the process has yet changed the course of a draft proposal. In essence, the
federal government is seeking to establish a process (a form of “super impact assessment™) which is highly
sophisticated by international standards, on a culture and administration which has so far only had the
modest experience of a limited test for administrative burdens. This is not to question the objective of
broadening the scope of impact assessment, but to caution that this needs to be developed in proportion
with capacities to cope, and with a much more developed support system.
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62. Another issue for attention is that the federal government now has two separate institutional
anchors for impact assessment. The Sustainable Development Impact Assessment process is overseen by
the FPS for Sustainable Development (one of the horizontal ministries), and the Kafka Test is overseen by
the ASA in the Federal Chancellery. There is no formal link between the two processes, apart from the fact
that the SDIA is (like the Kafka Test) attached to draft proposals going to the Council of Ministers. Both
require the co-operation of (highly autonomous) other ministries. It does not make sense to continue, at
least over the longer term, with two separate processes.

63. Flanders has opted for a different and broader approach to ex ante impact assessment. The
Flemish government has established a “comprehensive” ex ante impact assessment with some
guantification and consideration of options, together with a quality control system, and a compensation
rule for administrative burdens arising from new regulations. The system has “teething problems” typical
of what is often encountered in other OECD countries. It is proving difficult to change attitudes and
persuade officials (and ministerial cabinets) to take the assessment seriously and carry it out at a
sufficiently early stage in the development of regulations (it is often treated more as an ex post note of
justification for a decision which has already been taken). This initiative will only be effective if efforts to
encourage the administration upstream to carry out higher quality and timely impact assessments are
sustained over time. The review of RIA completed at the end of 2008 emphasised the need for stronger
political support and further guidance to officials.

64. All the different initiatives suffer, to a greater or lesser degree, from a range of problems
including timeliness, limited coverage and weak institutional frameworks. Reflecting the often limited
reach of general procedures for the development of regulations, many draft regulations are currently
exempted from any form of impact assessment. The involvement of politicians in rule drafting makes the
implementation of impact assessment particularly difficult. Impact assessment is often done late and which
means that it risks becoming an ex post justification for decisions which have already been reached. This
often causes implementation problems downstream and requires revisions to the law in the worst cases.
Institutional frameworks are weak and generally unable to challenge poorly implemented assessments.
Quantification is limited, although this is a work in progress. Transparency is also weak with often limited
efforts to consult with stakeholders and little effort at publication. Strengthening impact assessments will
require strong high-level commitment and further culture change.

Where to next in the development of Belgian impact assessments?

65. Impact assessment is a relatively new process in the Belgian Better Regulation landscape and
needs more time to mature. The problems with the current systems are typical of the experiences of many
other OECD countries, and sharing experiences with European neighbours would be a useful exercise, both
for reassurance that Belgium is not alone and also to identify solutions to the practical challenges that
could be applied in the Belgian context. Belgian governments should certainly not give up on setting an
objective of a more developed impact assessment. They must evolve progressively towards a large range of
impacts.

66. As a first step, there is a need to fix the various problems which weaken the effectiveness of the
current processes. This includes (see above) the issues of timeliness to ensure that assessments influence
final decisions, exemptions to ensure that processes cover all significant regulations, and the need to
strengthen the institutional challenge function so that assessments are of high quality. Resource constraints
on Better Regulation units also mean that processes need to be as efficient as possible, notably by applying
the principle of proportionality (capturing all significant regulations but letting the insignificant ones go,
for example through pre-checks).
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67. The different approaches to impact assessment across Belgian governments are a rich source of
experiences which need to be shared. This has already happened, with the shared deployment of the Kafka
Test by the federal and Walloon governments. Sharing experiences also minimises the risk of
fragmentation of processes over time, as governments can re-use the successful approaches deployed by
their neighbours. The existing general co-operation agreement between the federal government and the
other governments could be a starting point for this, provided that this provides sufficient focus for this
important issue.

68. Where policy issues are shared or overlap, co-ordinated impact assessments for the underlying
regulations would add value to the process. Impact assessment processes currently reflect the division of
competences between governments - they are applied to the regulations flowing from the competences
specific to each government. With the exception of the sustainability impact assessment, which is a work
in progress, the processes do not seek to take a Belgium wide view.

69. Consideration of alternatives to regulation is included in some but not all of the impact
assessment mechanisms. Against the background of significant regulatory inflation, it is in Belgium’s
interest to ensure that alternatives to regulation are given maximum attention at an early stage in the
development of policies.

The management and rationalisation of existing regulations
Simplification of regulations

70. Belgian governments have engaged significant efforts to consolidate or simplify the regulatory
stock. Simplification of the stock of regulations is a key part of Better Regulation programmes. For
example, since the early 1980s the legal information technology service of the Justice FPS is responsible
for feeding and managing the Belgium wide “Justel” database. Belgium legislation includes a number of
codes. The Economy SPF has launched a major codification project to assess and modernise economic law.
Significant efforts have been made to develop a social security code, which have led to major
improvements in the legal base for this sector. Codification, however, seems to take place ad hoc, with
some difficulties in co-ordination when a chosen sector cuts across different ministries, and without
adequate long term vision and backing from the political class.

71. The need for more systematic ex post review of regulations generates considerable support, but
initiatives appear to be generally slow to get off the ground. The parliamentary committee for Legislative
Monitoring established in 2007 only started work in February 2010. Another area for increased attention is
the need to strengthen the assessment of implementation upstream, when regulations are being developed,
rather than wait for them to become a problem once adopted. Mechanisms for ex post evaluation of new
laws, taking account of their broader legal context, would also help the codification projects.

Administrative burden reduction for businesses and citizens

72. All Belgian governments have now committed to reducing administrative burdens of regulations
and are putting considerable efforts into this, with measurable success. Policies extend well beyond
programmes that reduce burdens in specific regulations, and include a mix of broad long term structural
projects as well as short-term projects aimed at “quick win” results; target citizens, businesses and non-
profit organisations (the programmes do not particularly distinguish between burdens for business and
citizens); make strong use of ICT; tackle (to a greater or lesser extent) both the flow and stock of
regulations; and integrate efforts to improve transparency and easier access to the administration (portals,
websites, etc.). The biannual surveys of the Federal Planning Bureau indicate that administrative burdens
on businesses decreased from an estimated 3.5% of GDP in 2000 to 1, 72% of GDP in 2010.
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73. Policies range from projects shared between Belgian governments, to initiatives that are specific
to each government within its area of competence. Shared initiatives are a particularly striking feature of
current projects, underlining the fact that Belgian governments are not always compartmentalised on their
own projects. Shared projects are supported by a 2003 co-operation agreement signed by the federal,
community and regional governments. Important initiatives in this category include the Kafka contact point
where citizens, businesses and public servants across Belgium can propose ideas for cutting red tape, and
the Business Cross Roads Bank which is a register of business identification aimed at connecting different
databanks of the administrations and thereby allowing re-use of data across administrations. Institutional
support is provided by the ASA whose annual action plan covers not only initiatives to reduce burdens in
federal regulations, but also long term projects shared with the other Belgian governments.

74. Belgian governments have been especially active in the development of programmes to reduce
burdens in specific regulations. Important initiatives have been taken by the federal government, and the
Walloon and Flemish governments, to establish and develop administrative burden reduction programmes.
Different approaches have been used. The federal government and the Walloon region have taken a
selective approach, preferring to test and encourage a gradual evolution. The Flemish region has opted for
a more systematic approach. Variants on the SCM methodology are deployed to carry out measurements.
At the same time, there is increasing adoption of a user-centric approach to improve the experience of
citizens and businesses with the administration. The Brussels Capital Region has been catching up, and in
2008 it launched a pilot for SCM, with a view to creating an SCM procedure. With the “Brussels Plan for
Administrative Simplification” launched in October 2009, this will be developed into a full programme,
with the objective of a 25% reduction in administrative burdens. From 2010 a selective measurement
approach will be launched, the first target being Economy and Employment legislation.

75. There is scope for further cross-government sharing of best practice. The fact that different
approaches are being taken can be viewed as an asset, as this provides a laboratory of ideas for moving
forward. Steps have already been taken to develop co-operation between the federal level and the regions
with regard to measurements, where experiments are underway to find cost efficient approaches. These
experiments are of potential interest not only across Belgium but to other European countries (for example
Portugal and Finland have also decided not to adopt a full-blown SCM approach). It is important that
databases evolve as far as possible on the same principles, to facilitate best-practice exchange and co-
operation. Shared platforms of this kind can be “held in reserve” for the possibility of sharing reduction
programmes in policy areas of common interest at some future date.

76. Significant efforts have been put into communicating developments and achievements with
respect to administrative simplification. The “Kafka” brand, for example, has been a useful instrument for
communication, both within the administration, and to the external public. This is a well-known initiative,
which has also gained visibility outside Belgium. This contrasts with the lack of communication on other
important Better Regulation policies.

77. The federal level has intensified its administrative simplification programme, which has a
number of strengths. The federal programme is developing in stages. The establishment of the Measuring
Office in 2007 within the ASA, which has the mandate to capture the changes in administrative burdens
caused by the adoption of new or changed regulations in selected areas, was an important staging post in
the development of a more systematic policy. It supports a rolling simplification programme which brings
together the simplification projects of the different ministries. The ex post measurement results highlight
the effect on administrative burdens of the regulatory actions of ministries.

78. The policy is delivering concrete results and needs to be supported and sustained, with attention

to certain points. The focus on ex post measurement and analysis puts some pressure on ministries to
deliver results, but in order to ensure maximum effect, the ex ante Kafka Test may need to be reinforced,
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so that regulations which contain administrative burdens can be the subject of a stronger approach before
they are adopted, to minimise the adoption of unnecessary new burdens. Ensuring that the ex ante and ex
post parts of the policy remain firmly and visibly linked up is also important if effective control is to be
exerted over burdens in the long-run, linked to the clear establishment of a net target or objective. Public
consultation over the issues to be covered and the selection of priority areas could benefit from more direct
interaction with businesses, to complement the feedback from the Kafka contact point, and the work of the
Steering Committee.

79. The Walloon Region has also intensified its administrative simplification programme, which has
a number of strengths. The Walloon government has decided that the first priority is to raise awareness and
understanding of objectives (it is necessary to walk before you are able to run). It has made efficient use of
experiences and best-practice elsewhere (at the federal level and also at EU level) to build its own
approach. Significant efforts are going into the measurement of administrative burdens, using the SCM
methodology and other approaches. Progress is measured through quantitative and qualitative criteria
defined at the start of the simplification process for each measure. EASI-WAL publishes regular progress
reports, which are available on its website. These criteria are then used in progress reports to highlight
achievements against plans.

80. Nevertheless, a number of issues need to be addressed, as the programme matures. The
programme raises issues similar to those at the federal level. Burden measurement is not clearly linked up
with simplification plans, and is not used as a baseline to strengthen current targets for simplification.
Little attempt is made to link up the policies to evaluate existing and new regulations (the Kafka Test),
which is important if effective control is to be exerted over burdens in the long-run. Third, there is a need
for more robust public consultation to capture the views of the widest range of stakeholders possible, not
just the views of the administration and selected interviews with business in the measurement process.

81. The Flemish government has taken a different and more systematic approach compared with the
other governments, which also has a number of strengths. An initial pilot has now been expanded to cover
all policy areas. Baseline measurements have been made for the policy areas, and an action plan must be
prepared for each policy area. As well the regulatory management unit established an overall action plan.
Regular progress reports are made to the Flemish government and parliament, which indicate the extent to
which the reduction target for 2012 has been achieved. Efforts have been made to address the effect of new
burdens via a compensation rule.

82. The main issue facing the Flemish approach is resources. Better Regulation is a long-term goal
which takes time to achieve, and it is important that resources are adequate to the task. The Regulatory
Management Unit has relatively few staff and there is a risk that lack of resources will slow the pace of an
ambitious but necessary programme.

83. Interesting approaches to measurement and identification of priorities are being deployed in
Flanders. SCM measurements by interviews with a group of stakeholders instead of individual businesses
is a potentially cost efficient approach, although its real effectiveness needs to be evaluated (there is the
risk that important details are missed and that businesses might be reluctant to express their views freely in
a group). The 20/80 rule risks that some important administrative burdens remain invisible. In order to
avoid this, or to test the hypothesis, a study could measure all legislation in one of the policy areas.

Administrative burden reduction for the administration
84. The issue of administrative burdens affecting officials is particularly important for Belgium given

the “inflation” of institutions from the federalisation process. Reform of the public administration with the
objective of improving the efficiency of the state might usefully be more closely associated with Better
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Regulation. Unnecessary regulatory burdens inside government, for example, excessive paperwork that
needs to be handled by officials on the frontline of public services, implies unnecessary costs to the
administration.

Compliance, enforcement, appeals

85. Inspections and enforcement, which are the responsibility of the different governments according
to the allocation of competences, do not appear to raise any major issues. The review was not able to go
into depth on this issue, but the system appears to be well established, with the development of co-
operation between inspection bodies and the use of risk analysis.

86. The appeal structure, by contrast, is a largely Belgium wide system, is equally well-developed,
but raised a few issues. The first concerns duplication of procedures (litigants pursuing administrative
appeals simultaneously with judicial review). This may need attention. The information gathered by
ombudsmen could be more effectively used, and their work suggests that access to information on
regulatory procedures is not as easy as it should be.

The interface between member states and the European Union

87. There is a reasonably robust process and regulatory framework for the management of EU origin
regulations. This area provides an especially strong test of Belgium’s capacities to co-ordinate in areas
where this is necessary, and the outcome is encouraging overall. The structures that been put in place
include the recent establishment of a network of “euro-co-ordinators”- one per ministry in the federal
government and one per region and community - to act as the contact point within their administration, for
the cross-government network.

88. Timely transposition of EU directives, however, remains an issue. Belgium has only reached the
EU target of 1% transposition deficit very recently. A new working group has been established to increase
synergies between the political level (cabinets) and administrative levels. The OECD peer review team
heard numerous comments to the effect that this was an area needing a boost. Whilst the euro-co-ordinator
network had been an excellent initiative, it probably represents more than one full-time job if important
issues are to be addressed (for example, time should be set aside to evaluate infraction dossiers to see what
lessons might be learnt).

The interface between the subnational and national levels of government

89. The local government landscape is large but significant in terms of direct interaction with
business and citizens. There are 589 municipalities, most of them small. Local governments are important
actors in the areas of social regulation as well as permits and planning, and play a major role in the
enforcement of higher-level regulations. Regional governments are a key player, with provinces and
municipalities under their tutelage. It was suggested that supervision might be simplified.

90. There is a well-established network of consultation between the national and local governments,
but some issues need attention. The national governments (federal, regions and communities) consult local
governments in the development of regulations through the advisory councils, in which the provinces and
municipalities are represented. The regional governments have established specific bodies to interact with
local governments. Nevertheless, local authorities have raised concerns about the burdens imposed by
higher levels of government. The OECD peer review team heard specific concerns about unfunded
mandates and the administrative burdens generated by higher-level regulations. Some initiatives have been
taken to address these concerns, for example, an initiative of the Flemish government to reduce
administrative burdens on local governments. Another issue raised was the need to put more effort into
sharing databases and data re use between levels of government.
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91.

Local governments have started to participate in Better Regulation initiatives of higher-
authorities as well taking some steps of their own. The Flemish government has called on its municipalities
to take part in its administrative simplification policy. Various initiatives have recently been developed by
municipalities themselves aimed at making municipalities “simple” and to promote a more dynamic
environment for entrepreneurs. The EU services directive is proving a useful lever of change as regards
one-stop shops.

Key Recommendations

Better Regulation strategy and policies

Federal government, all governments

1.1

Identify and disseminate a shared strategic vision of what Better Regulation is
seeking to achieve, both in terms of curbing regulatory inflation, but also for the
broader contribution which it can make to economic and other public policy goals.
Co-operate on the development of a common communication strategy for shared
work and achievements, as well as for overall Better Regulation strategy. Develop a
global agreement to sustain a shared approach and shared goals. Confirm and
strengthen the commitment to sharing experiences and best practices, and to
identifying those areas where it makes sense to work together. Ensure that policies
that address the stock of regulations are joined up with policies to address the flow.
Flesh out the strategy through a set of agreed principles to which each government
would commit, thus contributing to the durability of key Better Regulation
institutions and projects.

Federal government

1.2.

Reinforce communication and visibility. Define and put in place a communication
strategy which highlights the work being carried out, the achievements so far, and
which promotes the identity of Better Regulation and its leader(s). If necessary,
engage the services of communications experts to determine what approach might
work best.

All governments

1.3.

Co-operate on the development of common communication strategy for shared
work and achievements, as well as for overall Better Regulation strategy. The co-
operation agreement on administrative simplification between the federal
government, regions and communities could be the platform to start this necessary
co-ordination.
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1.4. Consider how to ensure that ex post evaluations of major Better Regulation
programmes are carried out on a systematic basis, in order to secure an effective
feedback loop which can be used to further strengthen the programmes.

Institutional capacities for Better Regulation

All governments

2.1. Ensure the durability of important Better Regulation institutions and projects. Flesh out
the Better Regulation strategy through a set of agreed principles to which each
government would commit, thus contributing to the durability of key Better Regulation
institutions and projects.

2.2. Consider how best to secure more effective links between the administration and
political units, for shared “buy-in” on Better Regulation processes.

2.3. Consider whether any of the structures and processes set up to deal with the
management of EU regulations provide any inspiration for the handling of domestic
issues.

Federal government

2.4, Ensure that the ASA keeps its institutional distinctiveness (location in the Federal
Chancellery, autonomous agency, strong link with the stakeholders), which has allowed
it to promote, often with great success, Better Regulation initiatives of Belgium-wide
relevance. Ensure that its Better Regulation advocacy work continues to receive
effective support in line with the enlargement of its missions.

2.5. Encourage greater co-operation between the ASA and the federal SPFs with regard to
those initiatives which appear to be the most promising in support of stronger regulatory
quality. For example, consider how ex ante impact assessment processes can be more
effectively linked up with the Kafka test.

2.6. Undertake a review, associating the ASA and the Better Regulation structures of the
other Belgian governments, of whether and how any or all of the Belgium wide bodies
with a role in regulatory management could be associated more closely to the Better
Regulation processes.
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Regional and community governments

2.7.

Ensure that the significant institutional assets for Better Regulation which are now in
place are preserved and enhanced. Consider whether resources are adequate to the tasks
carried out, and ensure that professional capacities and competences are further
enhanced, in order to meet the needs of a maturing Better Regulation agenda in support
of more effective public administration and economic competitiveness.

Federal government- Chancellery of the Prime Minister, ASA

2.8.

Consider the development of a more strategic perspective on policy co-operation, which
identifies the issues that may need to be shared (the environment for example), not least
because they involve significant regulation by the different governments. Review and
monitor Better Regulation co-operation agreements so that they can play an appropriate
supporting role in streamlining the regulatory framework to promote policy coherence
across Belgium.

All governments

2.9.

Continue to promote further co-operation and information exchange on Better
Regulation with the parliaments, whilst respecting the division of powers and
responsibilities between the executive and the legislature.

Transparency through public consultation and communication

All governments

3.1. Engage further reforms of the advisory board system, to simplify the structure; develop
further new forms of consultation, for use where appropriate as a complement to the
traditional system; reinforce inter-governmental consultation; and to frame the overall
approach, establish consultation guidelines for all domains.

Advisory boards

3.2. Evaluate the advisory board system, with a view to (further) rationalisation, and

streamlining of the supporting rules. Consider a guillotine system to prune the number
of boards when they come to the end of their mandate. Eliminate boards that are not
found to be efficient. Establish mandates with a limited timeframe, and systematically
review the functioning of the board before renewing the mandate.
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3.3. Ensure that consultation exercises are launched at an early stage in the decision making
process, before political commitments have been made, and in time to provide useful
feedback to the government as an aid to decision making. Make use of the forward
planning mechanisms to secure this.

3.4. Enforce the rules regarding deadlines where necessary, and check that these provide
adequate time for stakeholders to prepare effective responses.

3.5. Check that all regulations are captured by all the relevant stages of the consultation
process (including for example review by the relevant advisory board). Consider, in
discussion with parliaments, how and to what extent laws initiated by parliaments can
be the subject of equivalent robust procedures.

3.6. Check that the process and the criteria for the establishment and nominations to
advisory boards are clear and easily accessible for all those who may wish to put
themselves forward.

3.7. Consider the establishment of a consultation portal (covering all governments) in order
to ensure that the work and opinions of the largest advisory boards are published and
easily accessible to all interested parties, including the general public.

3.8. Ensure that systematic feedback is provided on significant stakeholder contributions,
including where consultation is non-obligatory. Consider providing more complete
feedback on important legislation than is currently provided in the explanatory
memorandum to draft bills.

New forms of consultation

3.9. Without endangering the traditional advisory board system of consultation, develop a
framework for the selected use of new approaches, building on experiments that have
already worked well. For example, when would it be useful to consult on the web,
perhaps as part of the advisory board process? What issues would benefit from this
approach?
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Framework consultation guidelines

3.10.

Develop, agree and publicise an enforceable consultation policy and supporting code of
good practice that covers all the key elements set out in the more detailed
recommendations above (scope, timing, methods, feedback etc). This could be done by
setting up a reflection group made up of the representatives of the Better Regulation
units, representative stakeholders, the most important consultations boards, and the
Council of State. Consider whether there is a need for further sanctions for non-
compliance with consultation rules and procedures.

Inter-governmental consultation

3.11.

Consider whether there is a need to boost and systematise inter-governmental
consultation and shared approaches to public consultation in areas where governments
agree on the need for co-ordination.

Development of new regulations

Procedures for the development of regulations

Federal government, Walloon government

4.1.

Consider action to limit the use of programme laws to their intended purpose. Ensure
that these laws are processed transparently.

Governments apart from Flanders

4.2.

Consider setting up a more visible and regularly updated forward planning process for
regulations, to promote transparency.

All governments

4.3.

Consider how law drafting can be more firmly established as the responsibility of
officials in the administration, subject of course to political and ministerial oversight
and direction.
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4.4, Ensure that all significant regulations are covered by the same process. Consider, in
discussion with parliaments, how and to what extent laws initiated by parliaments can
be the subject of equivalent robust procedures.

4.5, Consider preliminary internal reviews by officials in the administration to relieve the
load on the formal control bodies. Establish criteria for prioritising cases. For example
in the case of the Inspectorate of Finance, this could be thresholds to identify
regulations with the most important budgetary consequences. Consider how use of the
urgency procedure can be minimised, in order to allow time for the Council of State and
Inspectorate of Finance to carry out effective checks.

All governments, Council of state

4.6. Systematically publicise (at least in part) the opinions of the Council of State on its
website. Consider also systematically publicising the government’s response to Council
of State opinions (as happens in some other countries with similar structures such as the
Netherlands).

Ex ante impact assessment of new regulations

All governments

4.7. Identify the issues that stand in the way of a more robust impact assessment process,
and take steps to deal with these, drawing on international best practice.

4.8. Ensure that experiences are systematically shared, starting with the 2003 co-operation
agreement.

Federal government

4.9. The federal government should re-assess its ambitions in respect of the SDIA test and
take stock of how to evolve toward a broader, integrated and realistically achievable
approach.
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Flanders government

4.10.

Flanders should stick with its ambition of a broadly based process. It should not be
discouraged by the challenges of setting up a full impact assessment process, and decide
to confine itself to a more limited version that only covered administrative burdens.

Walloon government

4.11.

The Walloon government should set itself the objective of moving toward a broader
process, beyond administrative burdens.

Brussels Capital Region government

4.12.

The government of Brussels-Capital Region should introduce ex ante impact assessment
in the procedures for making new regulations.

All governments

4.13. A long term goal which could start to be discussed now between governments is the
identification of policy areas where there is a shared interest in the outcome, and hence
the need to combine efforts on impact assessment for regulations linked to these
policies.

4.14. Ensure that part of the upgrading of impact assessment processes includes a clear and

enforceable commitment to reviewing alternatives to regulation.
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The management and rationalisation of existing regulations

Simplification of regulations

All governments

5.1. Consider how the important work of codification, carried out for the most part by civil
servants, can be drawn to the attention of governments and the political leadership in
order to ensure their full backing over the long-run.

Federal government, all governments

5.2. Encourage and track the work of the parliamentary committee for Legislative
Monitoring, and the work of other parliamentary committees (for example, the Flanders
committee). Share the results of this work in the spirit of a global approach . Consider
how implementation issues can be captured more effectively and at an earlier stage (for
example, providing for review clauses in draft regulations; ensuring that implementation
is one of the issues to covered in ex ante impact assessment; and generally making a
stronger link between ex ante RIA and ex post implementation and review).

Administrative burden reduction for business and citizens

All governments

5.3. Strengthen the existing Belgian SCM network to share ideas on the development of
methodologies. Ensure that information is exchanged between governments regarding
the development of databases, to facilitate exchanges of best practice and co-operation.

Federal government

5.4. Confirm a clear net target or objective for burden reduction so that work on existing
regulations is not cancelled out by burdens in new regulations. Consider how the ex ante
Kafka Test might be strengthened and continue to ensure that ex ante and ex post parts
of the policy are firmly linked up. Consider the further development of direct
consultations with businesses, as an adjunct to the input from the Kafka contact point
and the ASA Steering Committee.
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Walloon government

5.5.

Strengthen the current targets and criteria for burden reduction so that work on existing
regulations is not cancelled out by burdens in new regulations. Make stronger use of the
measurement work to inform simplification plans and in support of a clear target or
objective. Examine ways of linking up the evaluation of burdens in draft regulations
(the Kafka Test) with the policy for existing regulations. Develop and implement a more
broadly based public consultation policy which will capture the direct views of
stakeholders in a more systematic way.

Flemish government

5.6.

Consider how the Regulatory Management Unit can be further supported in its work.
One idea would be to outsource the measurement process. Consider evaluating the
approaches being taken to assess burdens to confirm that no important details are
missed.

Administrative burden reduction inside the administration

All governments

5.7.

Consider whether it is appropriate and necessary to establish more focused actions to
deal with unnecessary burdens inside government.

Compliance, enforcement, appeals

All governments

6.1.

Consider whether there are issues related to duplication of procedures, and more
effective use of the information gathered by ombudsmen, that require attention.
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The interface between member states and the European Union

7.1. Establish a strategic review of the framework for transposition of EU directives.
Consider whether resources for the euro-co-ordinator network need to be boosted.
Consider carrying out a full impact assessment for EU directives as part of the
transposition process. Review the role of the Council of State (should they intervene at
an earlier stage as regards competences?). Consider how the processes of negotiation
and transposition can be brought closer together in practice. Promote the interest of
high-level officials and politicians in the management of EU regulations.

Additional note: It should be noted that large parts of this recommendation - review of transposition, role of the Council of State -
were given effect after the OECD peer review team mission.

NOTES

1. After four years of strong growth, the Belgian economy entered a deep recession during the
second half of 2008 under the impact of the international crisis.1 The main challenge ahead is to
restore fiscal sustainability and to implement structural reforms to enhance long term growth.
However public finances are moving away from sustainability. Part of the solution is to rebalance
revenue and spending responsibilities across the federation to ensure fiscal sustainability. The
federal government is fiscally squeezed, compared with other Belgian governments. Another
systemic fiscal issue is that overlapping spending responsibilities provide few incentives for
pursuing spending efficiency (OECD Economic Survey of Belgium, 2009).

2. Chambre des Représentants de Belgique, Note de Politique Geénérale du ministre pour
I’Economie et la Simplification administrative, 14 avril 2008. Doc 52 0995/018.

3. Federation of Belgian Enterprises, booklet on Better Regulation, 2008.

4. In the bilingual Brussels Capital Region Il résulte en effet de la jurisprudence de la Cour
constitutionnelle et du Conseil d’Etat que les compétences tant des régions que des communautés
s’exercent sur un territoire donné, seule la région bilingue de Bruxelles-capitale connaissant, pour
les seules compétences communautaires, un systtme de choix personnel exerceé par les
administrés lorsque ces derniers ne se rattachent pas aux institutions unicommunautaires. Vu
I’absence de sous-nationalité, ce choix peut en outre varier, pour une méme personne, selon les
matieres en cause. Sauf cette situation propre a Bruxelles, ce n’est qu’a titre exceptionnel que les
communautés exercent des compétences en dehors du territoire de leur région linguistique
unilingue.

5. This has led in a number of cases to diseconomies of scale, resulting in institutional complexity
and fragmentation of policies (OECD Economic Survey of Belgium, 2009).
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10.

11.

Secretariat’s translation of an extract from “Accord du gouvernement conclu entre les
négociateurs de CD&V, MR, PS, Open VId, cdH”, March 2008. Available at:

www.fedweb.belgium.be/fr/binaries/accord_gouvernement180308_tcm119-14855.pdf.

The bilingual Brussels-Capital region is not subdivided into provinces . The regional authorities
exercise the competences which would otherwise be devolved to provinces.

The EU scoreboard showed Belgium with a transposition deficit above the 1% target in 2009 at
the time of the OECD peer review missions. This had come down to 0.8% in March 2010.

See OECD 2009; also IEA 2005 “the structure may cause problems of regulatory powers -
overlap of powers, lack of regulatory coverage of certain segments, lack of the economies of
scale - and co-ordination - both the objectives and of enforcement decisions. This structure may
lead to lengthy communication procedures and increase bureaucracy™).

Origines de la concertation économique et sociale qui émerge au 19éme siecle, dans une
économie industralisée qui génére des conflits sociaux graves . La conférence du travail en
1886, inaugure en quelques sorte , les premiers organes de concertation organisée . Dans les
années 30, les conflits justifient un renouveau et approfondissement de la concertation. Le projet
d'accord de solidarité sociale (1944) a été le point d’appui des lois de 1948 ( création du CCE) ,
de 1952 , (création du CNT ), de 1968, organisant les commissions paritaires. (source : federal
government).

A federal law which is duplicated for the regions and communities.
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BETTER REGULATION IN FINLAND

Economic context and drivers of Better Regulation

92. Finland has been one of the best performers of the OECD, with high levels of income and quality
of life. The impact on the Finnish economy of the global slowdown following the 2008 financial crisis has
been felt acutely, hitting Finnish exports and production disproportionately hard. Weakening
competitiveness, and exposure to the hard-hit ICT and capital goods sectors, has contributed to a faster and
deeper drop in GDP than in most comparable countries. At the same time, and in common with many other
European countries, Finland faces the need to sustain a high standard of public services when financial
resources for the public sector are under strain. The public sector is large by OECD standards. This
challenging context implies, among other actions, raising productivity and efficiency, and the government
has committed to reducing numbers within the public service.

93. Against this background, internal demand for Better Regulation has acquired momentum, which
can be expected to grow further. The Better Regulation strategy document adopted in 2006, and developed
since then, for the first time made an important link between Better Regulation and public policy goals. It
states that innovation, productivity, competitiveness and public finances will benefit from a more effective
approach to regulatory management. The Government Programme states that the Finnish government will
step up its efforts to improve the conditions necessary for entrepreneurship and create a more favourable
entrepreneurial environment.

94. There remains, however, an overall a lack of understanding as to how Better Regulation can
make a difference, and until the global financial crisis, the continuing strength of the Finnish economy
deflected attention from policies which could contribute to Finnish competitiveness. The mainstreaming of
Better Regulation is not complete. The recession induced by the financial crisis may help to “lift” Better
Regulation into a more central position, and is an opportunity for buy in. The mid-term review of the
Government Strategy Document suggests that this is happening. It sets a promising framework for further
mainstreaming of Better Regulation by underlining the need for effective evidence based evaluation to
underpin decision making, implementation and follow up processes.

95, EU initiatives are a motor for Better Regulation in Finland. The EU Services Directive, for
example, has encouraged a review of issues such as one stop shops for small to medium-sized enterprises
(SMEs). The recently adopted programme for reducing administrative burdens on business was encouraged
by the EU programme. A significant and increasing proportion of Finnish law (perhaps up to 80% in some
areas) derives from EU origin legislation.

96. Post crisis, it may prove easier for Finland to sustain momentum on Better Regulation policy as a
key contributor to a sound economic environment and the international competitiveness of Finnish firms.
The link between Better Regulation and efforts to reform the public service and sustain high quality
services could also be exploited. More effective regulatory management could bring a significant
contribution to these reforms.

The public governance framework for Better Regulation

97. The Finnish public governance context has a number of distinctive features. There is acceptance
of a strong role for the state, which is seen as the main guardian and defender of society. The government
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owns substantial economic assets; the public expects high standards of social, environmental and consumer
protection and is ready to finance an extensive social welfare system. Finnish governance and regulatory
practices are characterised by consensus building, informality, collegiality, gradualism and often
corporatist attitudes. The rule of law has been an ideal in Finland’s history and culture and explains a
heavy reliance on laws to this day. The Finnish culture does not make a clear distinction between policy-
making and law drafting. The government works through a decentralised executive, where regulatory
powers are devolved to ministers, official bodies and municipalities. This has important implications for
the design of overarching regulatory policies. It also has implications for policy co-ordination and
coherence.

98. There is a growing acceptance of the fact that changes to longstanding traditions are necessary if
Finland is to sustain its quality of life and competitive edge. Some important reforms in recent years
underscore this evolution. Constitutional reforms have strengthened the parliamentary features of the
public governance system, and have given the courts an enhanced role, to exercise judicial review of
primary laws for their conformity with the constitution. Reforms to the public administration have also
been taken forward. The government has progressively moved away from its former role as substantial
producer and owner of services towards a framework that allows more competition. Public administration
reforms have also been a major feature of the last few years. These include, notably, the Action
Programme on Public Sector Productivity, to raise productivity across all ministries and their agencies by
reducing numbers, led by the Finance ministry.

99. A “whole-of-government” approach to strategic thinking and management is also being
promoted, with an enhanced role for the Prime Minister’s Office (PMO) in overseeing the roll out of the
policy programmes. Efforts are also being deployed to look ahead. The Government Foresight Network, an
inter-ministerial network, aims to take a long term view of policy development, beyond the policies set out
for the current legislative term, and in the process, promoting a more horizontal approach to policy
development. Parliament’s Committee for the Future is engaged in a similar exercise. Last but not least,
two major reforms of sub-national levels of government are underway — the ALKU project for a more
effective regional state administration focused on citizen and customer needs, and the PARAS reform
project for streamlining the municipalities.

Developments in Better Regulation and main findings of this review
Strategy and policies for Better Regulation

100. Finland’s policy for Better Regulation has evolved significantly since 1996. Early reform
initiatives focusing on deregulation and the technical quality of law drafting started giving way to a
broader emphasis on regulatory quality and regulatory management. In 1996, the government issued a
formal regulatory policy for the first time. It has since been refined and extended. Finland is one of a
growing number of countries to have an explicit Better Regulation Strategy, a significant step forward
from the situation recorded in the OECD’s 2003 review.

101. Important tools and processes supporting good regulatory practice are now in place. These
include longstanding processes such as the forward looking legislative plan, the HELO instructions on
effective law drafting, the procedures for defining negotiating strategy at the EU level, and the well
established traditions for consulting and reaching consensus on key issues, as well as more recent
developments such as the Government Strategy Document principles and activities for Better Regulation,
e-Government initiatives, the Government’s integrated new Guidelines for Impact Assessment, and a
consultation code.
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102. The Government’s integrated new guidelines for ex ante impact assessment, bring together in one
document previous fragmented guidance, and support this with training. However challenges remain. In
particular, the nature of policy development/law drafting in Finland which has not yet integrated the
importance of early efforts in the process to collect clear evidence and data for a robust analysis of the
likely consequences (positive, negative) of a proposal. The mid-term policy review of the Government
Strategy Document in February 2009 re-assessed the situation and launched new initiatives for the second
part of the government term. One of these is to strengthen the impact assessment of policy measures.

103. EU aspects of Better Regulation policy are fundamentally strong and help to drive the domestic
agenda. This is an aspect of Better Regulation for Finland that needs special emphasis and attention. A
more pro-active EU stance is identified as an objective in the Government Strategy Document. Further
attention needs to be paid to the way in which Finland seeks to exert influence in EU negotiations, in order
to avoid some of the problems which appear in transposition.

104. Strong traditions of trust and consensus building continue to frame the Finnish approach, to
public consultation and communication. These have helped Finland to reach consensus on how to address
major policy challenges in the past. This approach does present challenges for developing a more strategic
approach to policy making and to identifying what may be the best — as opposed to the least contentious —
solution to regulatory or policy challenges. The system may be losing valuable inputs and the innovative
views and ideas which outsiders can bring to policy making. Finland has, however, been taking a number
of initiatives to broaden the approach. Timing is critical: those who wish to participate must be able to do
so before a decision is well advanced.

105. An important gap was recently filled with the establishment of a programme for the reduction of
administrative burdens on business. This new programme, which aims to reduce administrative burdens on
business by 25% by 2012, is part of the efforts to address competitiveness issues. The roll out of the
programme will need to be carefully monitored. It is not yet clear whether effective supporting processes
and institutional structures are in place.

106. The Better Regulation Strategy covers a lot of ground but there are still gaps. There is no
common approach to enforcement policy, with individual ministries and agencies making their own policy.
Given the pressures on public spending and the efforts to increase productivity in the public sector, it
makes sense for Finland to review whether enforcement and inspection processes could be made more
efficient, for example by encouraging the adoption of risk based approaches, at the same time minimising
burdens on companies. Municipalities appear relatively untouched by Better Regulation processes.

107. For now, there are no explicit programmes to address burdens on citizens or inside the
administration. Such initiatives could well make sense in the Finnish context. A programme for the
reduction of administrative burdens on citizens could be linked with efforts at encouraging citizens into a
stronger engagement with the government in policy and regulatory development. In the same way, a
programme to address burdens on public sector officials could be a very helpful adjunct to the public sector
productivity programme. Significant efforts are underway to make it easier for citizens to access services,
but there does not appear to be a distinct simplification programme for their benefit.

108. The practical framework for applying Better Regulation processes needs strengthening. The
principles set out in the Government Strategy Document are excellent. None of the current processes,
however, looks likely to provide a strong enough framework in practice for addressing the regulatory
stock, or the flow of new regulations, or for ensuring that all relevant stakeholders have a clear and timely
opportunity to make their views heard. Some of what the 2003 OECD report had to say remains relevant:
Better Regulation instructions contain few concrete criteria, and implementation of Better Regulation
policies is poor.
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109. Although Better Regulation is now part of the Government Strategy Document, it is not yet well
integrated into government policy thinking. Many in the government still appear to see it as an expanded
(and resource intensive) form of legal quality in law drafting, missing its real potential. Alongside the
Better Regulation Strategy, the Finnish government has launched significant programmes for strengthening
public governance, notably the productivity programme, and major initiatives to promote a stronger
democratic basis for policy making through the engagement of citizens. These are obvious policies for
“joining up” with the Better Regulation strategy. Mainstreaming also requires ongoing efforts to link Better
Regulation with broader goals of public policy, such as competitiveness, innovation and public finances.
There also remains an underlying culture and perception issue. Policy and law drafting are often
synonymous, with a presumption that a law is needed. Better Regulation is largely seen as a “legislative”
issue —primarily of interest to those involved in drafting legislation. Finland might benefit from marketing
the use of the tools of Better Regulation (such as impact assessment, consultation), as policy-making tools.

110. Communication on the Better Regulation Strategy appears to be somewhat ad hoc and
undeveloped. A notable exception is communication by the MEE of the measures to reduce administrative
burdens on business. This misses the opportunity to better sell the advantages of Better Regulation to
improving policy-making and service delivery process, and the contribution it can make in achieving
greater efficiencies.

111. Ad hoc evaluations of policies need to be deployed more vigorously and systematically. As in
many other countries, the approach to evaluating policies and programmes tends to be ad hoc. It also relies
too much on the decisions of external bodies such as the National Audit Office to carry them out. The
recent mid-term review of the GSD was a positive step in checking progress on Better Regulation tools and
processes. Examples of where evaluation could be beneficial at this stage are public consultation, ex ante
impact assessment, and the programme to reduce administrative burdens on business.

112. Making more explicit the linkages between e-Government and Better Regulation could help to
increase awareness of Better Regulation as an important policy. Finland started on e-Government
initiatives early and successfully, compared with most other European countries. It recognises the need
now to address the fragmentation of approaches and develop a more joined up central strategy.

Institutional capacities for Better Regulation

113. Institutional capacities for Better Regulation have improved since the last OECD report, but
remain quite weak. The Justice ministry, in particular, has made considerable efforts to co-ordinate,
encourage and spread best practice. Still, there is some way to go. The backdrop of autonomous ministries,
no clear political leadership and a dominant legal culture in the civil service has not fundamentally
changed. It has proved impossible, for now at least, to establish a central monitoring and challenge unit,
and a networked approach has emerged instead.

114. At the same time, there is a growing awareness of weakness combined with a desire on the part
of many officials for a stronger, more coherent and horizontal approach. The gap in interest appears to be
mainly at the top, politicians certainly, some permanent secretaries also. Concern about the resource
implications of deploying Better Regulation policies more strongly is balanced by a growing perception
that more effective co-operation and sharing of best practice could achieve much, without more staff.
Advancing Better Regulation is probably less an issue of inadequate resources, and more an issue of the
more efficient use of available resources through shared effort.

115. Will the current networked approach be adequate? A cross ministry expert group, the Better
Regulation Consultative Committee, set up in November 2007, represents an effort at developing a
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networked approach to Better Regulation management. It is too soon to say to what extent the current
arrangements will be effective, but it is already clear that some further changes will be needed.

116. The Justice ministry cannot, in the long run, be left alone to spearhead Better Regulation. For
now the Better Regulation ministerial group and official level consultation committee are both chaired by
the Justice ministry. Other key institutional actors at the centre of government are the Prime Minister’s
Office (which as in other countries, has a strategic view of policy making and co-ordinates the Government
Strategy Document), the Finance ministry (which is responsible for the public administration and
performance measures, budget allocations, and co-ordination of local government), and the Economy and
Employment ministry (which runs the recently established administrative burden reduction programme and
promotes competitiveness). The Ministry of Economy and Employment (MEE) is promising as another
option if the underlying focus is competitiveness, but may lack the leverage and influence of the first two.
Finland is more effectively organised, via a strong PMO presence, for EU regulatory affairs than it is for
domestic issues. Could the well-functioning co-ordination process for the EU be adapted for the national
Better Regulation policy?

117. Effective monitoring and some “teeth” are also essential, to ensure that policies such as public
consultation and ex ante impact assessment are properly applied. It is difficult to do without an officials
unit to flank the ministerial and networking activity. As well as the (very small) Justice ministry resources
for Better Regulation, the MEE has recently established a (slightly larger) Better Regulation unit whose
functions include taking forward the administrative burden reduction programme for business. In order to
make the most of limited resources and to share ownership, it makes sense to bring these two centres of
activity closer together.

118. An external advisory board would add further weight to the institutional set up and help to
challenge ministries to perform better. For now, Finland relies on external think tanks and the National
Audit Office to provide a challenge function. But challenge is not their primary role, effective though they
have been in helping to put Better Regulation on the map.

119. The Finnish parliament is quite engaged, compared with some other European countries, and
this is an asset. Four committees: the Audit Committee, the Constitutional Law Committee and more
broadly the Future Committee, as well as the Grand Committee for EU matters, are regularly involved in
issues related to Better Regulation. The parliamentary committees in general pay careful attention to the
drafting of bills and take an interest in impact assessments. This relationship needs to be nurtured.

Transparency through public consultation and communication

120. Finland’s longstanding and broad commitment to an open democracy has traditionally been
given expression by extensive consultation with established groups. Finland has a well anchored tradition
of participative decision-making which includes a wide range of groups, including NGOs. Strong traditions
of trust and consensus building continue to frame the Finnish approach, and have helped Finland to reach
consensus on how to address major policy challenges in the past. The approach does present challenges for
developing a more strategic approach to policy making and to identifying what may be the best — as
opposed to the least contentious — solution to regulatory or policy challenges. Post financial crisis, the need
to ensure that effective consultation is in place to identify the best way forward is all the more important.

121. Alongside the traditional approaches, Finland has for some time also been making use of the
Internet for the dissemination of information, and to engage the general public. There is, for example, a
widespread practice of posting draft legislation on the Internet. Renewed efforts are being made to expand
the use of the Internet through new portals aimed at encouraging a wider participation by citizens in policy
issues.
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122. Despite these developments, some of the issues raised in the 2003 OECD report are not yet fully
resolved. That report noted that consultation still favoured organised groups, that consultation requirements
were not monitored and there were no sanctions, and that the consultation-impact assessment relationship
remained weak.

123. There is now a code of consultation, but consultation requirements are not monitored and there
are no sanctions. Since the 2003 OECD report, there has been significant progress with the establishment
of a code of consultation in 2005. This is now being renewed and strengthened. But there continues to be a
lack of monitoring or sanctions for non compliance. For example, there are no sanctions if a consultation is
poorly organised. There is a tendency to disregard — or lack awareness of- the consultation code. Also, the
tradition of ministerial autonomy stands in the way of sharing best practices. Autonomous policy
development work means that opportunities are lost to share good practice.

124, The participative system of consultation may be blocking efforts at a more inclusive approach.
The system is based on a strong network of relationships between ministries and key stakeholders, works
very effectively at one level, delivering agreement on policies and protecting policies from unravelling
when adopted and implemented. But it may be blocking efforts at a more inclusive approach to rule
making, and it loses valuable inputs and the innovative views and ideas which outsiders can bring to policy
making.

125. Those who wish to participate must be able to do so before a decision is well advanced. It may be
necessary to change from a reactive gear to a more pro-active one for citizens. It is not enough to make
information available: they must be encouraged to use it. This does require culture change on a large scale.
Consultation with citizens and other broad stakeholder groups will need to become a more embedded part
of the daily life of public servants. Traditional approaches to consultation (such as organised hearings and
written statements with established groups) will need to be complemented with alternative and broader
approaches such as workshops, public meetings, and the use of web 2.0 technologies.

126. The relationship between public consultation and ex ante impact assessment remains weak.
Consultation is carried out more with the aim of building consensus than to gather evidence and assess
potential impacts of proposed new regulations. This explains in part why it is difficult to make headway
with a strong ex ante impact assessment policy: it is not in the culture to think of regulatory development in
this way.

127. Access by the public to regulations is transparent and clear, aided by longstanding efforts to
promote e-Government. Finland stands up well in this regard compared with many other OECD countries.
The principle of free access to information prevails, backed up by a number of provisions, including
several primary laws, publication of laws and secondary regulations by the Ministry of Justice, and online
information services.

The development of new regulations

128. Procedures for the development of new regulations appear to be generally well established and
work smoothly, with the possible exception of forward planning. The process for forward planning of
primary legislation is well structured compared with some other European countries. Forward planning of
secondary regulations may need attention.

129. Sustaining the quality of legal drafting is an issue that appears to need continued attention. There

appears to be variability in the performance of ministries and the Justice ministry has difficulty keeping up
with the demands made on it as “guarantor” and checker of legal quality. An important part of the
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objectives for Better Regulation contained in the Government Strategy Document seeks to reinforce the
processes for ensuring legal quality. This is clearly necessary.

130. Efforts have been made since the 2003 OECD report to strengthen the approach to ex ante
impact assessment, and there is now an awareness of the need for action. Significant efforts have been
engaged by the Justice ministry to raise consciousness of the importance of this process. With its integrated
guidelines issued in 2007, and enhanced training, prepared and organised in co-operation with other
ministries, the ministry has succeeded in generating some momentum for a change in attitudes among
ministries. There is widespread awareness of the new guidelines, and a generally positive attitude to their
use. The training offered has been taken up enthusiastically. This is a good start for building stronger
performance.

131. But there remains room for considerable improvement, and the main recommendations of the
2003 OECD report continue to be relevant. The last OECD report highlighted a range of issues that needed
attention including weak institutional capacities for quality assurance and support, undeveloped used of the
benefit-cost principle and lack of analytical rigour, and a failure to use public consultation in support of the
process. The issue remains of how to give ex ante impact assessment greater rigour, substance and teeth in
the Finnish decision making system. Policy making and law drafting tend to be synonymous in the Finnish
system, with decisions taken on a legislative text which is well advanced, rather than on a policy proposal
where the options are still open (such as no action, or alternatives to regulation). At the same time,
however, there is evidence of some change in attitudes.

132. Changing habits and promoting a new culture calls for new organisational arrangements. Will
the new expert network chaired by the Justice ministry be enough? The Justice ministry can only go so far,
given its limited resources and legal orientation. It also lacks authority to act as a gatekeeper. It reviews the
legal and procedural aspects but not the policy substance. Effective and “joined up” impact analysis- not
just collections of different assessments -demands a real co-operation between ministries and sharing of
skills and competences, making best use of scarce resources, together with a system that can weigh up the
substantive aspects of what is presented.

133. The methodological approach to developing effective impact assessments needs considerable
strengthening. There is a particular need to strengthen the support for more quantitative and economic
assessments. Most Finnish officials engaged in impact assessment have a legal background. Guidance and
methodology remain too vague. Some of what is required is relatively simple to put in place, for example
“model” impact assessments, best practice examples and a clear template. Some aspects will need a more
substantial approach, aimed at providing officials with no real experience of handling numbers a means by
which they can be supported in the quantitative aspects of the work. Many other countries face a similar
problem.

134. Public consultation is not yet an automatic part of the process. Finland has a strong tradition of
consensus building, but this is not the same as active consultation on a specific proposal aimed at
ascertaining likely impacts and collecting data to this end. A different mindset needs to be vigorously
promoted. This is not yet evident. The guidelines define consultation as an essential part of the process but
do not go much further than this. The importance of consulting early, before it is too late to alter the course
of a decision, is not sufficiently emphasised. Going out to public consultation would also help to reinforce
the process — external stakeholders acting as an alternative form of watchdog to encourage quality work
and raise the political profile of the process. Use of the SCM for assessing administrative burdens
automatically requires interactive consultation with stakeholders to gather data so this too can be a lever
for change.
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135. There are only weak links in the Finnish system between law drafting and downstream
compliance and enforcement. Could systematic feedback on issues with the latter help to strengthen the
system and even develop demand for more effective impact assessments? It seems that Finland could
benefit from a closer relationship between drafters and those who will need to enforce regulations (as well
as those who will have to comply).

136. So as not to overwhelm the system, and given increasing resource constraints on the Finnish
public administration, Finland could benefit from introducing a threshold test. This would allow officials
to prioritise efforts on proposals which are likely to have most impacts. Some countries, for example, have
introduced a financial threshold to capture the more significant proposals for full analysis.

137. Continued efforts appear to be needed in order for alternatives to regulation to be taken
seriously. There does not appear to be much change on the ground since the 2003 OECD report, which
recommended that requirements to consider alternatives should be effectively enforced. It is not automatic
to consider alternatives in a culture which carries the presumption that laws are the automatic solution to
fixing a policy issue. This is frustrating for some external stakeholders who would like to see greater use
made of alternatives. There is a need to move beyond statements of principle and to take practical actions
to embed the idea of considering alternatives.

The management and rationalisation of existing regulations

138. Finland has strengthened its approach to simplification of the legislative stock since the 2003
OECD report. Legislative maintenance is highlighted as part of the Better Regulation Strategy. This is in
contrast to some other European countries which have tended to neglect this important part of regulatory

policy.

139. Since the 2003 OECD report, Finland has also adopted a promising national programme to
reduce administrative burdens on business. The programme, which builds on previous initiatives, was
launched in 2009 with a target to reduce burdens by 25% over the 2006 level by 2012, and is an important
contribution to the Better Regulation Strategy. This initiative means that Finland has now caught up with
other European countries and most importantly, now has a coherent and cross government approach to
burden reduction which did not exist previously. Given that the cost of burdens on business has been
estimated at some EUR 3.6 billion, a well run programme can be expected to make a significant
contribution to the competitiveness of Finnish enterprises. There is a serious level of drive and
commitment to make it work from the Employment and Economy ministry.

140. It is too soon to judge a programme which has only been in place for a few months, and certain
issues will need careful management. These are: the need for effective carrots and sticks on ministries; the
need for an effective challenge and support function; the need for robust methodologies for identifying and
tracking burdens; the need for effective communication; and the need to extend the work to sub national
levels of government. Effective communication is also critical. As the early starters around Europe have
found, communication on progress and results is essential if the support of key-actors such as the
parliament and the business community is to be sustained. In order to be fully successful, the programme,
which is currently only a national plan, also needs at some point to cover burdens arising out of other
levels of government.

141. There is no specific programme for the reduction of burdens on citizens. A growing number of
European countries have established programmes to address burdens on citizens as well as businesses. This
could make particular sense in the Finnish context at this stage. It could help to give substance and focus to
the efforts to encourage citizens into greater participation in the development of policies and regulations,
and support for Better Regulation, if they feel that they have their “own “programme, which addresses
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their specific concerns. As with the business programme, setting it up would require a structure for citizens
to make proposals for what should go into the programme. A strong link with the local level of government
would help to capture issues around the delivery of public services and social welfare support.

142. Also, there is no specific programme to address administrative burdens inside government itself.
This could be a useful adjunct to the public sector productivity programme. It might help with buy in to a
contentious policy if the government is also seen to be engaging in efforts to streamline requirements on
officials which take them away from the “front line” of public service delivery.

Compliance, enforcement, appeals

143. A missing link in Finland’s Better Regulation Strategy is a policy addressing compliance and
enforcement issues. As might be expected in a system with autonomous actors, there is no common
approach to enforcement policy, with individual ministries and agencies making their own policy. Some
risk-based enforcement approaches have been adopted, for example in the area of food safety. Given the
pressures on public spending and the efforts to increase productivity in the public sector, it makes sense for
Finland to review whether enforcement and inspection processes could be made more efficient, for
example by encouraging the adoption of risk based approaches, at the same time minimising burdens on
companies. Some other European countries such as the UK, Denmark and the Netherlands have made this
an important part of their Better Regulation strategy.

The interface between member states and the European Union

144, The EU is important for Finland both in terms of stimulating efforts to improve regulatory
management, and the need to cope with EU origin legislation which has to be absorbed into the system. It
is an aspect of Better Regulation for Finland that needs special emphasis and attention. This is recognised
by the government: a more pro active EU stance is identified as an objective in the Government Strategy
Document.

145. Against the background of an executive consisting of highly autonomous ministries, Finland has
a remarkably inclusive and co-ordinated approach to the development and agreement of its negotiating
positions on EU proposals. Ministries, the parliament and other stakeholders are consulted in a process
which is carefully orchestrated from the Prime Minister’s Office. The 2003 OECD report had already
noted that the institutional structures and processes established to co-ordinate relations with the EU on
regulatory matters appear to be consistent, coherent and functioning at a high level. This review confirms
the previous analysis. Why does it work effectively? The institutional framework would appear to be a key
ingredient: the strong role of the PMO; a strong Cabinet Committee on EU affairs that meets weekly (and
other institutional support such as the Justice ministry’s EU unit); and the pro-active engagement and
support of the parliament in formulating negotiating positions, which helps to identify important impacts
and issues to take into account in negotiation.

146. There are, however, some weaknesses in Finland’s approach to the development of EU
legislation which compromise the effective and straightforward transposition of adopted directives later
on. Influencing the development of EU directives needs to start early, before formal negotiations begin.
Finland may need to strengthen its presence at the early and informal stages of policy making in Brussels,
as well as later when effective negotiation can help to prune back an over detailed draft or ensure that
needed flexibilities are built into the text. Finland may also need to put more effort into building alliances
with like-minded member states. As negotiations within the Council evolve and amendments are proposed
by the European Parliament, it is not clear whether the co-ordinated and inclusive approach to establish a
negotiating position is re-engaged, or whether the responsible ministry is left to carry on alone.
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147. The effective application and updating of impact assessment on draft EU proposals would help to
secure a strong Finnish position as negotiations unfold. Responsible ministries already carry out a
summary form of impact assessment on EU proposals. Improvements to this process could help to secure a
more effective and durable negotiating position. If the initial impact assessment is well done, updates to
take account of drafting developments would be relatively straight forward and less time consuming. The
information could be used systematically to identify potential allies among other member states in
negotiation. The European Commission’s own impact assessments and the views of the EU Impact
Assessment Board should be taken into account.

148. EU training and guidance for officials may not be adequate to cover all the (policy as well as
legal) issues that it would be helpful to address. Finnish training on EU matters is offered to officials and
appears especially strong for the judiciary. The Justice ministry has an EU unit which provides legal
guidance and it has produced a legal drafter’s guide to the EU. Training and guidance in some other EU
countries is broad and significant (for example, a full policy as well as legal guidance document in the UK,
and training in negotiating techniques in Ireland). The Justice ministry’s initiative to integrate all the
guidance for domestic impact assessments has been a hit. Could this approach be extended to the EU
dimension?

149. The Finnish parliament plays a substantial role in the establishment of the Finnish position on
EU matters. This is one of the strengths of the Finnish system. The considerable efforts that are put into the
process by the government as well as the parliament to establish a shared position for negotiation needs to
be carried through as negotiations unfold, taking account of the parliament’s heavy legislative work load.

150. The transposition of EU directives needs attention. Transposition is left to ministries without any
central guidance. The default option for transposition appears to be to transplant an adopted directive word
for word into Finnish law, which complicates the latter. Improving Finland’s capacities to influence and
negotiate effectively for clearer and shorter texts would help to prevent at least some of the problems.
Negotiators need to focus on implementation from the outset. Finland might also review how other
countries with similar cultures and legal systems approach transposition as this could reveal flexibilities
that have not previously been exploited, and reduce the costs and burdens associated with transposition.
Impact assessment carried out at the transposition stage could also help to identify more effective
approaches.

The interface between subnational and national levels of government

151. There appears to be little evidence of the application of Better Regulation to this important part
of the institutional landscape. Sub national levels of government play a core role in planning, and in the
interface with business through other responsibilities such as building regulations, environmental
regulation and waste management. This is a key missing link in Finland’s Better Regulation strategy.

152. The reforms underway to strengthen and rationalise regional and local government management
and structures are probably a necessary pre-condition for addressing Better Regulation issues at this level.
Significant reforms, not yet completed, will change the Finnish local government landscape, enabling it to
function more effectively and efficiently. Regional state administration is to be strengthened and given a
more strategic focus, and municipalities are being encouraged to merge or join up for key services. These
developments, when complete, look like providing a much sounder basis for implanting Better Regulation,
as a second stage.

153. The reforms need to be complemented by addressing other important issues, such as the

fragmentation and autonomy of ministry responsibilities for local government. Municipal affairs are
overseen by a range of ministries: the Finance ministry (overall co-ordination); as well as the Environment;
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Transport and Communications and Employment and Economy ministries; the Education and Social
Affairs ministries; and even the Justice ministry for some matters. This is not an issue so long as there is
some co-ordination and exchange on the way in which each ministry goes about imposing requirements on
municipalities, so as to avoid unnecessary burdens on municipal administrations and to promote a coherent
approach. Two initiatives look promising in this regard and show that there is awareness of the issues. The
Basic Public Services Programme, set up in 2008, aims to improve the horizontal co-operation and co-
ordination between ministries, and between municipalities and ministries. It seeks to facilitate the
management of local government services and their financing. Another important initiative seeks to
address the issue of how central state legislation affects the municipal level. A joint task force for revising
legal norms hampering the efficiency of municipal services was established by the Government in June
2009.

154, The strong autonomy of municipalities and the decentralisation of responsibilities to this level
also raise issues of co-ordination across local government itself. The review could not go into this in any
depth, but this is likely to raise issues of variable treatment of the same issue across the country. In this
context, the work of the Association of Finnish Local and Regional Authorities (for example, drawing up
model ordinances) is important.

Key recommendations

Better Regulation strategy and policies

1.1. Ensure that the Justice ministry gets full support for its ongoing efforts to raise
awareness of impact assessment. Take steps to address weaknesses in the current
system.

1.2. Continue the efforts at a more pro-active EU stance and consider a review of the issues

related to transposition of EU legislation.

1.3. Initiatives to broaden the scope of public consultation need to be encouraged. There is a
need give real teeth to the code of consultation.

1.4. Ensure that the business burden reduction programme is effectively monitored and
evaluated.
1.5. Consider expanding the Better Regulation strategy to cover enforcement policy. Take

steps, in discussion with the sub national levels of government, to bring them into the
Better Regulation programme.

1.6. Consider the establishment of programmes for the reduction of administrative burdens
on citizens and public sector officials.

1.7. Take steps, systematically, to review the weaknesses of current processes and how they
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can be strengthened and enforced.

1.8.

Monitor the efforts to give Better Regulation a sharper profile in government policy
making.

1.9.

Consider how Better Regulation can be more effectively promoted, so that it does not
come across as a legalistic activity.

1.10.

Establish a clear communication strategy using different tools and aimed at both internal
and external stakeholders (newsletters, annual report, presentations etc) taking
inspiration from countries such as the Netherlands which have done this. Ensure that
communications on broader government strategy and related programmes such as the
productivity programme are used to convey the Better Regulation messages.

1.11.

Establish a clear policy to evaluate progress, strengths and weaknesses of key Better
Regulation policies as they unfold.

Institutional capacities for Better Regulation

2.1.

An early evaluation of the effectiveness of the current networked approach in
strengthening Better Regulation in key dimensions such as public consultation and ex
ante impact assessment is essential. Use the evaluation results to take the institutional
structure a step further forward.

2.2.

Consider whether the Prime Minister’s Office could play a stronger role by chairing the
Better Regulation ministerial committee. If this is difficult, a rotation of the
chairmanship over time across the core ministries could help to spread ownership and
exert greater leverage than is currently possible via the Justice ministry. A minister to
act as political champion is essential at this stage in Finland, and this task would
automatically devolve to the chair.

2.3.

Take action to develop a closer relationship between the Justice and MEE Better
Regulation units. If a merger is not appropriate, consider (as some other countries have
done) whether there could be shared staff or activities, collocated offices, a rotating
leadership, or a combination of these. In any event, take steps to connect individual
Better Regulation units and other relevant units such as those attached to Permanent
Secretaries, to the central structure.

2.4.

Consider establishing an advisory board independent of the government and of political
cycles, to monitor, advise and challenge on Better Regulation progress, with particular
reference to key issues such as ex ante impact assessment and the administrative burden
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reduction programme.

Transparency through public consultation and communication

3.1. Continue the efforts to encourage a wider range of stakeholders into the consultative
process, including pro-active (not just reactive) processes to engage citizens. Ensure that
the opportunities made available to do so are timely, so that comments can have a real
influence on outcomes.

3.2. Back up the code of consultation with a system that will put real pressure on ministries
to comply.
3.3. Identify and implement a process whereby best consultation practices among ministries

can be identified and publicised within the government.

Development of new regulations

4.1, Arrange an external evaluation of the network approach to ex ante impact assessment
within the coming year. If it fails, a more effective approach should be developed,
drawing inspiration from the institutional framework that supports the management of
EU affairs, or returning to the proposal of a central co-ordinating unit. A further idea
that has proved effective in some other European countries is to establish an external
watchdog, to add pressure for change (the UK provides a good example).

4.2. Review thoroughly the current support structure for officials carrying out impact
assessments, with a view to strengthening it through a range of actions aimed at
facilitating the task and raising standards. Consider whether economic research
institutes could be used to help fill the gap between the legally dominated civil service
culture and the need for a more economic approach.

4.3. Take steps to strengthen the requirement for early and timely public consultation as part
of the ex ante imp act assessment process, and ensure that effective guidance and best
practice examples are in place on how to do this.

4.4, Require an ex post evaluation of regulations after they have adopted, to check real
outcomes.
4.5. Introduce a threshold test aimed at capturing the more important policy and regulatory
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proposals for a full impact analysis.

4.6.

Establish and implement an action plan to promote the use of alternatives. Some of the
recommendations of the 2003 OECD report remain valid in this context, such as
documentation of examples, special training and progress reports. Reinforce the
requirement to consider alternatives (including no action) at an early stage in the impact
assessment process.

The management and rationalisation of existing regulations

5.1.

Arrange for an early evaluation of the administrative burden reduction programme to
ensure that it is on track and that supporting structures are functioning adequately to
secure success. Make sure that each participating ministry has a net target to meet as its
contribution to the overall target. Consider whether other carrots and sticks for good
performance should be put in place. Make sure that the business community has a full
opportunity to contribute, and consider the establishment of sector or ministry specific
structures for this. Develop and implement a reporting and communication strategy.
Finally, make plans for the programme to be extended to the local levels of government.

5.2.

Consider setting up a programme for the reduction of administrative burdens on
citizens, drawing on the experiences of other European countries. Link this to efforts
aimed at encouraging citizens into a stronger engagement with the government in policy
and regulatory development.

5.3.

Consider whether it would be useful to make focused efforts, as part of the public sector
productivity programme, at reducing administrative burdens on officials.

Compliance, enforcement, appeals

6.1.

Consider carrying out a review of the approach to inspections and enforcement, to
identify and share best practices across ministries and agencies, and to highlight the
scope for adopting the most efficient approaches.

The interface between member states and the European Union

7.1.

Consider whether it is possible to transplant the successful ingredients of EU
management in order to strengthen domestic Better Regulation management (for
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example, strong central co-ordination by the PMO).

7.2. Improve capacities to influence the development of EU legislation: with the European
Commission (at all levels) before proposals are published; and with like-minded
member states (at all levels) to build alliances on key issues. Take the initiative in
developing alliances. Ensure that back home the negotiating position is collectively
reviewed and refreshed regularly to take account of developments. Do not leave the lead
ministry alone in the process. Check that the officials carrying out key negotiations have
the capacities (and if necessary seniority) to negotiate effectively.

7.3. The Prime Minister’s Office should review the current process for carrying out impact
assessments on EU drafts with a view to strengthening it, particularly as regards the
early consultation of the widest range of stakeholders, strengthening the analysis of
potential impacts, and ensuring that updates are carried out when there are significant
changes in the development of the draft in Brussels. Target priority legislation, where
Finnish interests are most exposed, for full treatment of this kind. Ensure that the results
are used in the development and update of the briefs used by Finnish negotiators.

7.4 Review the current training and guidance offered to officials on EU matters with a view
to broadening and strengthening this. Ensure that policy issues and negotiating
techniques are covered as well as legal aspects.

75 Review the arrangements for ensuring that the parliament is kept in touch with
negotiating developments, based on priority dossiers, so as to avoid overload of the
system.

7.6 Ensure that negotiation briefs include issues that will be important for implementation

later on, and if possible that negotiators are in direct touch with colleagues who will be
involved in implementation. Review the approaches taken to transposition by like-
minded member states. Ensure that impact assessment and as part of this, consultation
of key stakeholders is carried out to inform transposition of significant directives.
Monitor progress.

The interface between subnational and national levels of government

8.1. Review the scope for developing a Better Regulation strategy for the sub national levels
of government. Review the co-ordination mechanisms to support dialogue between
responsible ministries, and between the latter and municipalities. Encourage the
municipalities to review what they can do to promote Better Regulation practices in
their own activities. Consider whether the initiatives of other countries facing similar
issues could be adapted to the Finnish context. For example, the UK’s Local Better
Regulation Office which provides a bridge between the central and local governments.

97



GOV/RPC(2010)13

BETTER REGULATION IN GERMANY

Economic context and drivers of Better Regulation

155. A commitment to streamline the regulatory state, reduce the bureaucratic machinery and simplify
the legislative environment has been a feature of German policy through successive governments over the
last couple of decades. As in many other OECD countries, regulatory reform has been seen as a necessary
adjunct to structural and other reforms aimed at modernising the German economy as well as the public
administration. Progress, however, has often been slow and tentative, with reform initiatives not always
yielding effective results.

156. There have been significant developments since the last review of regulatory reform by the
OECD in 2004, based on a renewed political commitment to Better Regulation. Better Regulation was
formally identified as a major support for economic goals in the Coalition Agreement between the CDU,
CSU and SPD of 11 November 2005 “Working together for Germany — with courage and compassion”,
which formed the basis of the then government’s programme. The long-term goal is “to bring Germany
back to the top” over the next ten years. Faced with significant complaints from business over red tape, the
federal government decided to launch a major new programme to reduce administrative burdens on
business and streamline administrative procedures in order to free companies up for new initiatives and
more productive activities. Intensified efforts have been made across several other fronts to accelerate
progress and to identify new ways of addressing issues such as the roll out of e-Government, as well as
new institutional support structures.

157. Better Regulation is also strongly framed by the EU Lisbon Strategy for Growth and Jobs.
Germany emphasises a strong link between its Better Regulation agenda and the Lisbon Strategy.
Initiatives at the EU level are positively channelled into action at the federal level. Germany has reacted
constructively to external stimuli. The need to set administrative burden reduction targets, and implement
the Services Directive, are clear examples. The continued modernisation of the state, bringing the
administration closer to citizens and making it more efficient through e-Government are further important
factors in the current commitment to Better Regulation.

158. Securing regulatory quality is not only a concern of the federal executive. The federal parliament
has also been active, notably as regards the establishment of the independent watchdog for burden
reduction, the National Regulatory Control Council.*? For their part, the Lander have, to varying degrees, a
longstanding tradition of developing relevant initiatives, many of these mirroring those at the federal level,
such as modernising their public administrations and addressing administrative burdens on business. As far
as the SCM is used for the latter, methodological comparability and co-ordination with the federal level is
ensured.The public governance context for Better Regulation.
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Public governance context for Better Regulation

159. As in other OECD countries, regulatory management is heavily influenced by constitutional and
public governance structures and traditions. In Germany’s case, these are important assets which have
successfully secured stability and a deeply rooted respect for the law. At the same time, the system poses
significant challenges for moving forward speedily, for the promotion of a strong collective view of reform
needs, and for the emergence of an approach that positions Better Regulation as something much more
than the assurance of legal quality. The legal state (Rechtstaat) tradition confers a very positive respect for
the law, but it also tends to hold back innovation and the development of a broader view of regulatory
quality. Ministerial autonomy within the federal executive poses challenges for the development of a
collective view. Not least, Germany’s federal system, which gives the Lander a crucial role not only in
respect of their own areas of competence as states in their own right, but also in the implementation of
federal legislation, makes for a complex environment in which to take decisions. Two important reforms of
the federal system of governance are underway, aimed at providing a more effective backdrop for reform
efforts and addressing aspects of the system which slow up change. Box 2 outlines the main features of the
German federal system.

160. It is considered that the first phase of the federalism reform is one of the most extensive changes
ever made to the Basic Law. The reform is primarily aimed at improving federal and Land authorities’
ability to act and make decisions, at assigning political responsibilities more clearly, and at speeding up
and simplifying decision-making processes within the legislative procedure.

Box 2. The federal structure and competences across the levels of government

The Federal Republic of Germany is a parliamentary federal democracy, established in 1949. Further to the
reunification of 1990, five states from the former Democratic Republic brought to sixteen the number of federal states
(Lander) composing the federation. Each state has its own constitution, parliament, government, administrative
structures and courts. Germany’s institutional and legal system rests on a longstanding and strong tradition of “legal
state” (Rechtsstaat) and co-operative federalism.

There are three levels of government (federal, Land and local). The sixteen Lander are states in their own right,
exercising state authority in the areas set out in the Basic Law (see below). The municipalities comprise 12 200 cities
and communities, and 301 rural districts. While they are an integral part of the Lander structure, municipalities have
some of their own residual responsibilities and a certain independence (see Chapter 8).

In 2006, an important constitutional reform, the Federalism Reform I, clarified the relationship and division of
competences between the Federation and the Lander. The reform (among other changes) strengthened the legislative
competences of the Federation in areas of supranational importance; abolished “framework” legislation; reallocated a
number of previously concurrent competences either to the federal or to the Lander level; and reduced the scope for
political blockages by reducing the number of laws requiring the consent of the Bundesrat. The new regime extended
the legislative competences of the Lander, as these are newly responsible for the penal system, association rights, as
well as store closing times. The Lander continue to execute federal law in their own right. However, if the Federation
provides for the administrative procedure and establishing agencies, the Lander may adopt deviating regulations. Such
deviation is possible only in very limited exceptional cases, which require the consent of the Bundesrat.

The reform has helped improve federal and Land authorities’ ability to act and make decisions, and assign political
responsibilities more clearly. It has helped expedite the legislative procedure and improve its transparency. It has
helped increase the expediency and efficiency of the legislative procedure. An important effect is that the number of
laws requiring the consent of the Bundesrat was reduced. Between September 2006 and February 2009, 39% of laws
required the consent of the Bundesrat, compared to 53% before the reform. The Lander have made use of their new
competences. They may enact laws at variance with federal legislation with respect to substantive matters, in
accordance with Art. 72 (3) of the Basic Law. In accordance with Art. 84 of the Basic Law, the Lander may enact
deviating regulations concerning the administrative procedure and the establishment of requisite authorities. As of July
2009: Art. 72 (3) of the Basic Law was used by two Lander on two occasions (for matters related to hunting);
Art. 84 (1) (2) was used on two occasions (social legislation).
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Legislative competences

The Basic Law (Grundgesetz) lays out in great detail the allocation of legislative competences. These can fall
within the remit of the states; be devolved to the Federation; or be “concurrent”.

e  Exclusive federal competences. The Federation is exclusively responsible in the areas of legislation and
implementation only if expressly mentioned or implied in the Basic Law, or where responsibility derives from
an unwritten competence. Such areas cover those typically falling within the competence of central states,
as well as those for which uniformity across the territory is needed. Among others, they include foreign
affairs, the army, defence, citizenship, currency, customs, trade with foreign countries, border protection,
railways, air transport, postal and telecommunication services, copyright, counter-terrorism and nuclear
energy.

e  Concurrent competences. Areas subject to concurrent competences (competences allocated to the Lander
until the Federation legislates) include civil and criminal law, public welfare, food and medicines law,
transport, protection of the environment, university admission and diplomas, and regional planning. The
power to legislate lies with the Lander if the Federation does not hand down any statutes of its own in those
fields. In some domains the Federation can wield its legislative right only if, and as long as it is necessary to
create equivalent living conditions on the federal territory or to maintain legal or economic unity in the overall
state interest.

e  Lander competences. Their exclusive competences are relatively few but important. They include their own
constitutions, internal security and policing, education, cultural affairs, and radio legislation. A key exclusive
competence is over local government. Only the Lander are entitled to delegate tasks to the local level, and
they have exclusive responsibility for the organisation of local government.

Administrative (implementation) competences

In practice, most legislation is adopted at the federal level, and implemented by the Lander, which have a relative
freedom as to how they apply federal laws as well as their own laws. For this reason, the German system is often
described as “executive federalism”. Three forms of implementation can be identified. The first approach is the general
rule:

e As arule, the Lander are fully responsible for the implementation of federal statutes, while the Federation
merely supervises the lawfulness of that administrative activity and may issue general administrative
provisions. The administrative costs are met by the Lander.

e  The Lander may implement federal statutes on behalf of the Federation. In this case, the Federation bears
the relevant costs.

e The Federation implements statutes directly itself. This is the case, for example, in foreign affairs, the
administration of the federal army and the management of the federal budgets. In such cases, many of the
ordinances adopted by the Federal Cabinet require the approval of the Bundesrat.

The 2006 federal reform has had an important effect on the capacity of the Lander to self-organise. The abolition
of framework legislation and the creation of the right to deviate from federal provisions3 have strengthened their
organisational sovereignty. Generally, the Lander are responsible for the establishment of authorities and the
regulation of administrative procedures. Even if a regulation is adopted at the federal level in this area, the Lander are
now entitled to adopt their own regulations, in derogation of federal law. Any statutory exclusion of this possibility of
deviation on the part of the Lander, which would require the consent of the Bundesrat, is now only permissible in
exceptional cases involving a special need for uniform nationwide regulation. Such a need exists, for example, in the
case of procedural environmental law.
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Developments in Better Regulation and main findings of this review
Strategy and policies for Better Regulation

161. There have been significant developments since the last OECD review in 2004. The main pillar of
current federal policy on Better Regulation is a carefully structured programme to reduce administrative
burdens on business (“Bureaucracy Reduction and Better Regulation”) adopted in 2006. There is also a
wide ranging programme to take forward e-Government in support of businesses and citizens (“Focused on
the Future: Innovations for Administration”, including the e-Government 2.0 programme) also adopted in
2006. There is a growing interest in developing a sustainability dimension to the agenda. Legal quality
continues to receive attention, supported by recent initiatives such as the deployment of the eNorm
software, and efforts to improve linguistic clarity. Measures to simplify the legislative stock have also been
vigorously promoted.

162. The federal government is now driving some important changes, together with a few L&nder.
Better Regulation has been brought closer to the centre of government with the establishment of the
Federal Chancellery Better Regulation unit, and the initiatives of key frontline ministries including the
ministries of Justice and Interior. The federal burden reduction programme, in particular, has raised
awareness of the costs of regulation and the impact on business (and citizens), sowing the seeds of further
developments. Most recently, the federal government and parliament have been developing plans for a
sustainability impact assessment.

163. Better Regulation processes remain tailored to German traditions. The link between the
longstanding and often highly sophisticated older structures and processes for law making (epitomised by
the Joint Rules of Procedure), and new processes such as impact assessment, the burden reduction
programme, and more open consultations remains fragile. The new tools tend to be adapted to fit the
existing framework, instead of being used as an opportunity to act as a lever of more fundamental change.
Impact assessment for example does not stand out with a clear identity from the broader framework of the
Joint Rules of Procedure for law making. This misses an opportunity to take a fresh look at how public
policies are launched and developed.

164. The strategic relationship with high level public policy goals, especially economic goals, is not
yet clearly evident. Although the link between burden reduction and business competitiveness is
underlined, the strategic value of Better Regulation is not prominent, and the programme is not clearly
linked to broader economic policies in support of competitiveness and post crisis recovery. Effective
regulatory management (going beyond burden reduction) has an important contribution to make in
sustaining economic performance and supporting further structural reforms. The sustainability dimension
is also not yet fully exploited.

165. There is no “joined up™ perspective on Better Regulation as yet. This fragmentation was already
noted in the 2004 OECD report. As well as overall coherence, the linkages between specific programmes
need attention. Better Regulation policy needs a stronger and clearer identity, for the benefit both of
internal and external stakeholders.

166. The scope of Better Regulation processes remains somewhat narrow, and the administrative
burden reduction programme appears to have absorbed a large part of the political impetus. The agenda
leans disproportionately towards the measurement (and reduction) of costs, leaving the analysis of benefits
in the background. At the same time, ex ante impact assessment needs to be strengthened. The
development of a sustainability dimension provides an opportunity to do this. Communication has so far
been largely limited to the administrative burden reduction programme. The government’s recent annual
report on the administrative burden reduction programme has been the main specific communication
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related to Better Regulation available to the general public. Communication on overall Better Regulation
strategy and policies is not evident, beyond the fact that is referenced in the Coalition Agreements. This
leaves stakeholders (inside and outside the administration) short of a clear picture of what is being
achieved, and how it helps broader policy objectives.

167. Ex post evaluation of the successes and failures of Better Regulation programmes tends to be ad
hoc. One notable exception is the e-Government programme which was reviewed prior to the launch of the
current programme. There has been no evaluation of the effectiveness of current ex ante impact assessment
processes. Regular programme evaluation will enhance the effectiveness of future reforms, and can also be
used to engage business and citizens in the results.

168. E-Government is a cornerstone of the federal government’s policy to modernise and streamline
public administration at the federal level, with significant effects for Better Regulation. E-Government
initiatives can also help to speed culture change within the administration, as the 1.T. society challenges the
assumption of independent and isolated federal Ministries. There is unexploited scope for e-Government to
address administrative burdens as well as to support greater transparency in public consultation and
communication. The “e-Government 2.0” programme is an integral part of the strategy, and includes
several useful initiatives including the single public administration telephone number, shared with the
Lander. The EU Services directive has been a major boost to the development of one-stop shops and the
electronic processing of services (as in other EU countries). Results are promising but Germany is
conscious that ICT potential has further to go. The development of e-Government initiatives in a federal
state is acknowledged to be a major challenge.

Institutional capacities for Better Regulation

169. There have been important institutional developments to support Better Regulation since the
2004 OECD review. The creation of a Better Regulation unit in the federal Chancellery, together with the
establishment of an independent advisory body, the National Regulatory Control Council
(Normenkontrollrat-NRCC) appear as the landmark developments. The Chancellery Planning unit
underlines efforts to improve co-ordination on proposed legislation. A growing interest in sustainable
development is reflected in the creation of another special unit within the Chancellery, as well as two
advisory bodies, the Parliamentary Advisory Council on Sustainable Development and the independent
German Council for Sustainable Development. Change is also underway in the line ministries, with the
identification of dedicated units or staff working on Better Regulation related issues, notably for the
business administrative burden reduction programme. The e-Government strategy is also supported by a
new institutional structure.

170. These developments are important in terms of counteracting the centrifugal forces at work in the
German context, set against the tradition of silo ministries, an inward looking administration, and a weak
centre. The new Chancellery units have active advocacy, management and evaluation responsibilities. The
establishment of the NRCC as an independent watchdog is equally striking in the context of German
institutional tradition. An important feature of the NRCC is that its mandate transcends the political cycle.
Institutional structures for supporting Better Regulation nevertheless remain disconnected. There is an
increasingly urgent need to consolidate the new approach, with further institutional development to
strengthen the coherence and clarity of Better Regulation management (not only for those inside the
administration but also for external stakeholders), and to fully secure its sustainability over political cycles.
A “networked” approach to institutional management of Better Regulation is being tested across several
EU countries with some success, and for the same reasons as in Germany (to fit with existing public
governance traditions). But such an approach is not a soft option, still relies on some form of visible
flagship unit, and needs careful development.
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171. As a first step, the future, location and mandate of the federal Chancellery Better Regulation unit
needs to be confirmed. It should be strengthened as a core player, anchor and orchestrator of Better
Regulation policies across the federal government. Its location is a key issue. The experience of other
European countries highlights two main options for such a unit, the first of which is to put it at the centre
of government, and the second of which is to embed it within a key central ministry with a policy interest
in Better Regulation. In order to act as a recognisable flagship for Better Regulation, the unit’s mandate
needs to be extended beyond the important but narrow issue of administrative burdens. Its sustainability
needs to be addressed, which means looking again at budget and staffing, as well as how to secure its
survival beyond the political cycle. As a linked second step, the scope of the NRCC’s mandate needs to be
extended. In the German context the NRCC is an institutional innovation which is an essential adjunct to
the structures internal to the federal administration.

172. A strong co-ordination network is needed to bind the work of different parts of the administration
on Better Regulation together. This issue was already raised in the 2004 OECD report.
Compartmentalisation of initiatives that should be related to each other needs to be vigorously tackled.
Beyond the federal Chancellery, four key ministries have important Better Regulation related
responsibilities (the Interior ministry which shares the task of checking constitutionality of draft
regulations with the Justice ministry, checks compliance with the Joint Rules of Procedure for the
preparation of draft legislation and is also responsible for e-Government roll out; the Justice ministry
which is responsible for legal quality and constitutionality; the Economics ministry which reviews costs to
companies and consumers of draft regulations and co-ordinates and represents German positions on EU
matters; and the Finance ministry which assesses budgetary effects of draft regulations). There is no need
to centralise these responsibilities if a strong enough framework exists to bring the ministries together
round the table. This implies the need to revisit current co-ordination arrangements and to strengthen and
expand their reach. The only current co-ordinating structure of this kind - the Committee of State
Secretaries on Bureaucracy Reduction - has a remit confined to administrative burdens.

173. There has been progress since the last OECD review on cultural change within the
administration. The need to assess business administrative burdens in draft legislation has focused
attention on costs and generated some awareness of the implications of government intervention, but this
interest has not yet spread to other impact assessments. The approach to further culture change needs to be
two pronged. First, it needs teeth. Quality control, incentive mechanisms and sanctions for non compliance
are needed to ensure that processes are respected and that poor drafts are turned down. Second, training for
Better Regulation needs to have a higher profile.

174, The federal parliament is an important player beyond the executive and has played a positive
role in the emergence of the administrative burden reduction programme. The parliament has also been an
active participant in legislative simplification. Finally, it has a fast growing interest in sustainability issues,
through the Parliamentary Advisory Council on Sustainable Development. As in some other European
countries this suggests that the parliament is taking a growing interest in Better Regulation.

175. The long run success of Better Regulation in Germany depends on enhanced co-operation
between the federal government and the Lander, including the development of shared goals. Reflecting the
federal nature of the German state, Germany’s regulatory production system is complex. Regulations are
produced at the federal level, covering areas of federal competence. These laws are usually fleshed out in
secondary regulations produced by the Lander, as part of their responsibilities for implementing federal
legislation (the L&nder may in turn delegate implementation responsibilities to the counties and
municipalities, which may give rise to further subsidiary regulations and instructions). The Lander also
issue laws and regulations in respect of their exclusive competences (with an equivalent delegation process
to counties and municipalities). The quality of regulations and the burdens contained in this regulatory
*“cascade” can only be addressed through a shared effort.
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176. As matters stand, nearly all of Germany’s Better Regulation initiatives are exclusive either to the
federal level or to the Lander. However, there is a growing awareness of the need to join up, notably as
regards the federal burden reduction programme, which now includes pilot projects to capture the
downstream effects of implementing federal legislation in the Lander. A greater presence of the Lander in
Better Regulation is evident. There is a willingness to experiment, involving like-minded L&nder. It
appears that a growing number of Lander are taking a dynamic approach both to co-operation with the
federal government and in terms of their own initiatives.

Transparency through consultation and communication

177. There have been few significant changes in public consultation on draft regulations since the
2004 OECD report. Public consultation by the federal government is formally regulated by the Joint Rules
of Procedure, which specifies that ministries must consult early and extensively with a range of
stakeholders. In practice, individual ministries have significant latitude on such issues as feedback, timing,
publication of comments, selection of consultation partners etc. Informal pre-consultation rounds (with the
Lander, municipalities and associations) are the norm, at an early stage in the process before a bill is
drafted. The results are fed into the drafting, and the same parties are consulted a second time. Consultation
thus takes the form of institutionalised negotiation and bargaining with key stakeholders and is driven by a
search for consensus.

178. E-consultation is an important and steadily emerging feature. For example, there was an e-
consultation on the Citizens Portal Act in 2008, the first time that citizens could make direct comments on
a draft federal bill. The roll out of the federal programme for reducing burdens on business has provided an
opportunity to test new and more open approaches to public consultation, through direct contact with
businesses.

179. Compared to many other countries, the consultation machinery is activated at an early stage. It
is felt that economic and societal interests are heard and taken into consideration. While the process is not
particularly transparent, it facilitates consensus building and is valued for this. Getting consultation “right”
is a particular challenge in a large country. Compared with some of its European neighbours, Germany
comes out relatively well.

180. The approach, however, falls short of a fully effective, modern and inclusive public consultation
system. The issues raised by the 2004 OECD report remain largely valid. The two most important issues
are the lack of transparency and the fact those outside the established system have little if any opportunity
for their voices to be heard. This increases the risk of bias and capture in interpreting the results. The
exclusion of stakeholders who are not part of the traditional system is likely to stifle innovative ideas and
miss useful inputs. It also puts citizens and individual businesses at arm’s length from the administration,
which is unhelpful to the task of building a constituency in support of Better Regulation.

181. The system is also weakened by the lack of clearly visible and enforceable rules to be applied by
all ministries. Each ministry interprets the Joint Rules of Procedure differently, which means that no
stakeholder (whether part of the system or outside the traditional network) can be sure of how consultation
will be organised. A particular concern of some “insider” stakeholders is that deadlines for consultation
rounds can be unpredictable and often very short. The lack of controls on what is done and of enforceable
sanctions is another weakness of the system. The Joint Rules of Procedure lack teeth.

182. The link between ex ante impact assessment and consultation needs attention. The Joint Rules of

Procedure require consultation of, and communication with, key stakeholders at the different stages of the
impact assessment process. But in practice, ministries go their own way.
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The development of new regulations

183. The trend in the number of federal regulations has been on a consistently downward path since
2005, partly because of a ““spring clean” of the regulatory stock, but also because of a significant
reduction in the number of new federal laws and subordinate regulations. The recent federal reform which
abolished framework legislation is intended to reduce the scope for unnecessary production at the Lander
level.

184. Administrative procedures, legal quality and forward planning are generally well covered at the
federal level, reflecting the importance that Germany traditionally attaches to a sound and formal
framework for law making and a concern to sustain legal quality. The Administrative Procedures Act sets
the framework and is backed up by the Joint Rules of Procedure. The latter includes requirements for the
Lander to be consulted at an early stage. Legal quality is an especially strong feature of the German
system, with important recent developments which include the “Electronic Guide to Law Drafting”, the
eNorm software tool, and a project recently launched to improve linguistic clarity. By the standards of
many other European countries the comprehensiveness of this overall framework is impressive. The
eNorm software tool for law making is especially interesting. In the context of autonomous ministries, it
sets an important central standard, aids co-ordination and enhances transparency.

185. Forward planning procedures have received an internal boost with the establishment of a
dedicated unit in the federal Chancellery, but there is more to be done. There is no annual work
programme to flesh out the Coalition Agreement, as exists in some other European countries. This has
repercussions on the timeliness and length of consultations with external stakeholders. The arrangements
are internal to the administration. The general public must fall back on the Coalition Agreement for
information on the government’s draft legal projects.

186. Strong traditions also act as a brake on the development of new approaches. An underlying
structural problem common to many European countries, including Germany, is that longstanding
administrative procedures and legal quality control mechanisms tend to be used, for example, as the basis
for the development of impact assessment processes, even if they are not very well suited to this role.
There is no fundamental re-engineering of underlying requirements to make room for a new approach.

187. Germany’s ex ante impact assessment policy dates back to the mid-1980s and is embedded in the
Joint Rules of Procedure. The current approach is based on changes introduced as part of the “Modern
State-Modern Administration” programme in the late 1990s. It consists of a preliminary assessment (is the
regulation necessary; alternatives), a concurrent assessment (carried out as the law is developed) and a
retrospective assessment or ex post evaluation (to check whether the adopted law has met the anticipated
objectives). Key impacts are covered including environmental, economic and social impacts. The process
is applied to primary legislation, and only covers secondary regulations partially. The most important
recent change has been the integration of requirements flowing from the federal government’s
administrative burden reduction programme for businesses (quantification of the information obligations
found in draft legislation), which has added a significant new dimension. The development of a
sustainability impact assessment is currently under discussion. The administrative burdens assessment has
started a change of culture, with a greater appreciation by ministries of the perspective of stakeholders
affected by a new law.

188. There is some way to go still for impact assessment to inform decision making as it should, not
least so that Germany can react appropriately to post crisis pressures for regulation. The approach is
comprehensive on paper, but practice appears to fall some way short of the conceptual objective, an issue
that had already been largely commented on in the 2004 OECD report. Assessments tend to come at a
relatively late stage of the law making process. Part of the problem may be a political and cultural
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reluctance to use it in a context where decision-making is very politicised from an early stage, ministries
are used to acting autonomously, and key stakeholders are used to the relatively closed process of building
up consensus on an issue. Yet impact assessment is to be seen as a tool for evidence based decision making
so that the inevitable trade-offs are soundly based, not a technocratic substitute for the decision itself.

189. If impact assessment is to have a stronger influence on decision-making and outcomes, four main
issues need to be tackled: the institutional framework, methodological support, transparency and scope.
The institutional framework for the management of impact assessments is fragmented. Each ministry in
practice goes its own way. Methodology is well covered by the Interior ministry guidelines but stops short
of guidance on quantification and is undermined by the proliferation of guides produced by individual
ministries. The process could be more transparent. This affects the internal stakeholders (other ministries)
but more particularly external stakeholders who are not part of the established inner circle of informal
consultations carried out by ministries. Last but not least, the current system only covers some secondary
regulations, may need to be extended to cover sustainability (which is under discussion) and has an
uncertain reach as regards the parliament and the Lander.

190. There do not appear to have been any significant developments as regards the use of alternatives
to regulation since the 2004 report. It was beyond the scope of this review to take a close look at this
important issue. However, the level of consideration, scrutiny and assessment of regulatory alternatives
does not seem to reflect the provisions set in the Joint Rules of Procedure.

The management and rationalisation of existing regulation

191. The federal government has engaged in a “spring clean™ of the existing regulatory stock, with
significant results since the 2004 OECD report. The report had already noted that Germany puts
substantial efforts on its reviews of existing legislation. The federal government has passed eleven laws to
repeal redundant regulations, and a Simplification Act to clean up the stock of environmental regulations.
The federal legislative stock was reduced from 2 039 laws and 3 175 ordinances to 1 728 laws and 2 659
ordinances, the greatest reduction since 1968. This is a major achievement relative to many other European
countries, where legislative simplification has tended to take a back seat to administrative burden reduction
programmes (which are not the same thing, although a side effect of the latter can be to remove
unnecessary regulations). However, the German system does not particularly encourage sunset clauses or
other devices that would trigger reviews of individual regulations.

192. A well developed federal programme (The Federal “Bureaucracy Reduction and Better
Regulation” programme) aimed at reducing administrative burdens for business has been established and
is already making a measurable difference. The 2004 OECD review had highlighted the absence of any
systematic approach, which has now been made good. The programme has a precise, carefully defined
objective. It seeks to capture the information obligations in all federal legislation using the SCM
methodology. The formal target is to reduce administrative costs calculated as at September 2006 by 25%
by the end of 2011 (a full baseline measurement was carried out), with half of the goal to be achieved by
the end of 2009. The business community is a strong supporter of the programme. By 2008, EUR 6.8
billion of reductions had already been confirmed or given effect.

193. The programme has triggered positive changes in a number of directions. The most important
effect of the programme has been to change attitudes. Germany’s approach to law making is traditionally
less concerned with the perspective of the enterprise (or citizens), seeking instead to ensure a high standard
of legal clarity, coherence and comprehensiveness of the law. In fact, both perspectives are important and
need to back each other up. Ministries have established a network of internal co-ordinators to liaise with
the federal Chancellery and the NRCC, and the programme has raised their consciousness of the costs of
regulation for external stakeholders, not least by putting a figure on those costs (which- as in most other
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countries- are significant). The programme has also entailed new and more transparent approaches to
public communication and consultation.

194. The establishment of the NRCC and the Better Regulation unit in the federal Chancellery to
oversee the programme’s implementation are important institutional innovations. The NRCC is now a well
established advisory and assessment body for quality control as well as methodological issues. Federal
ministries must submit their draft bills to the NRCC as a part of the inter-ministerial co-ordination and the
NRCC’s opinion is necessary for a draft bill to reach Cabinet. If the federal government does not follow
the NRCC opinion, it must address a written response to the parliament.

195. The programme nevertheless has important limitations and needs to be further developed, if it is
to reach its full potential. The scope of the programme is limited to information obligation burdens arising
exclusively from federal legislation. The target is not at this stage “allocated” between ministries, but is an
overall federal government goal, and this deprives the programme of a strong institutional incentive to
meet the target. Also, it is not explicitly a net target to ensure that overall burdens are kept under control.
An evaluation of the programme so far in order to set the scene for further development would be helpful.

196. The programme only covers the burdens in federal laws, and does not capture the burdens in
secondary implementing regulations, which thus excludes the Lander dimension. This issue was already
highlighted in the 2004 OECD report. While up to 95% of legislation affecting business is adopted at the
federal level, implementation mainly takes place at the Land or local level, which gives rise to further
substantive obligations (not necessarily the same in each Land) as well as “irritants”. This cascade of
regulatory obligations is likely to be affecting the competitiveness of the German internal market as well as
international competitiveness. There is a growing awareness of the need to look beyond federal legislation
if all the burdens affecting the business community are to be captured. So far, however, co-ordination
between the federal level and the Lénder has been confined to a few pilot projects.

197. The burden reduction programme was a major step forward in Germany, is now well established
and ready for further development, which will also help to sustain momentum. A broader programme will
require adequate institutional support and resources, if it is to extend its reach to cover broader compliance
costs, and enhanced co-operation with the Lander, as well as a tighter approach to targets.

198. The burden reduction programmes for citizens and for the public administration are not as well
developed as the one for business. There is a commitment to develop a programme for reducing burdens on
citizens, and this is work in progress, which includes the development by the federal Chancellery Better
Regulation unit and the NRCC of an adapted methodology.

Compliance, enforcement, appeals

199. Compliance rates are likely to be high but they are not monitored. Reasons for this may be that
the Lander are mainly in charge of implementation and enforcement, and that a strongly embedded respect
for the rule-of-law has been assumed to ensure high compliance rates. The ex post evaluation of regulations
which is provided for in the impact assessment process provides a framework in principle for checking
what really happens, and whether regulations have actually achieved the objectives originally set.

200. The German system of ““executive federalism™ requires attention to the way in which the Lander
implement federal laws. Most legislation adopted at the federal level is implemented and enforced by the
Lander. Another important feature of implementation and enforcement in the German context is that the
Lander rely extensively on the districts and counties, as well as the municipalities, to execute state and
even federal legislation. The system generates challenges for streamlining enforcement practices and for
adopting new approaches. It will be important to evaluate the impact of the recent federal reform in
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practice, as this may give rise to an increasing diversity of approaches by the Lander. Risk based
approaches to enforcement (taking a proportionate approach to inspections based on an assessment of the
risk that compliance will be poor) could be encouraged.

201. As might be expected in a system that is strongly framed by the rule of law, a range of appeal
processes are available. The constitution and the Administrative Procedures Act set out general
obligations for the authorities to consult with affected parties, and to inform affected parties or the general
public about administrative decisions. The main appeal options for citizens and businesses are internal
review, court action and (for citizens only) constitutional challenge. The principle of judicial review is a
major element of the German tradition. The judicial system is reported to work smoothly although there
can be some delays at tribunals due to budget or staff constraints. Initiatives such as the citizen phone
contact point support accessibility. The aim is to facilitate the delivery of administrative services, helping
citizens to understand the “who’s who” and “who does what” in the federal public administration.

The interface between member states and the European Union

202. The influence of EU origin regulations is significant, as in other EU countries. The German legal
system is strongly influenced by EU law. In some areas such as agriculture and the environment, this
affects up to 80% of regulations. The recent measurement of administrative burdens on business
established that EU or international origin regulations accounted for some EUR 25 million, roughly half of
the overall annual administrative burdens on enterprises.

203. The co-ordination of EU issues is shared by two ministries, with individual ministries taking the
policy lead. As in most other EU countries, the federal government does not have a single policy lead for
the management of EU affairs. Each federal ministry is responsible for its area of competence. Co-
ordination is mainly carried out through the Federal Foreign Office and the Federal Ministry of Economics.
The role of the federal parliament is also a defining feature of the German structure. It is significant and
can extend to replacing the federal government during the negotiations. The parliament is also the place
where EU issues that need to be shared between the federation and the Lander are agreed. Impact
assessment on EU origin regulations follows the same track as for national legislation. In principle impact
assessment is applied the same way as for national laws.

204, The German record on transposition is average and the system does not include any clear
sanctions to ensure timely implementation. In the latest EU Scoreboard, Germany’s implementation deficit
was 3% of European directives to be transposed, ranking about average among EU Member States,
although well above the target of 1.5% set by the European Councils. A database helps to track progress in
transposition against deadlines, and other monitoring tools are used. Transposition may be seen as a
challenge by the administration because directives lack precision, are too general, and do not correspond
with German legal terminology.

205. In recent years Germany has intensified its contribution to the European debate on Better
Regulation. In particular, it has been close to developments relating to administrative burden reduction
programmes, and was instrumental in the launch of the EU programme. The NRCC interacts closely with
the European High Level Group of Independent Stakeholders on Administrative Burdens (Stoiber Group).
There is considerable interest and concern about the need to better manage EU aspects of Better Regulation
(which was acknowledged to be as much the responsibility of member states as the EU institutions).
Germany is interested in the attribution of burdens as between the EU and national levels.
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The interface between subnational and national levels of government

206. Better Regulation initiatives by the Lander are largely separate from federal initiatives, in
keeping with their independent status. The Lander are not directly subject to the federal level Better
Regulation agenda. For example they are not formally part of the federal government’s administrative
burden reduction programme, although there has been some co-operation through pilot projects. Instead,
most of the Lander have developed aspects of Better Regulation on their own account and suited to their
own context. Some initiatives go back a long way, to the mid 1970s. The reduction of administrative
burdens and modernisation of the public administration appear to be the current focus of the Lander Better
Regulation agenda. Initiatives are not confined to the Lander level, with a number of cities taking
initiatives too.

207. A number of Lander are well advanced in Better Regulation policies, sometimes beyond the
federal initiatives. A number of Lander have established dedicated central units for Better Regulation or
some form of oversight. They commonly make use of the Internet to consult and communicate with
stakeholders. Administrative burden reduction is the most widely used process. There are marked
differences as regards the deployment of ex ante impact assessment procedures. It is acknowledged that
there is room for improvement. The implementation of the EU Services Directive is having a marked
impact on the organisation of services.

208. Federal-Lander co-operation starts at the top with the engagement of the Bundesrat, which
represents the sixteen Lander governments. The relevance of the Lander for the implementation of federal
legislation is given expression in their active role throughout the processes used to shape the latter, not
least via their consent in the Bundesrat. The Joint Rules of Procedure require ministries to involve
representatives from the Lander “as early as possible” in the regulatory process. Every bill passed by the
Bundestag must be submitted to the Bundesrat, either requiring its consent or allowing it to lodge an
objection. Beyond this strong formal engagement between the federal level and the Lander, regular
information exchanges take place via the federal Chancellery Better Regulation unit. There are also
specialised conferences and a network of working groups to pick up issues of shared interest.

209. There appear nonetheless to be some challenges with federal-Land co-operation mechanisms,
leading to a suboptimal handling of important issues. The fact that federal and Lander Better Regulation
initiatives are largely disconnected suggests that the mechanisms for co-operation are not fully effective in
promoting a shared agenda where this is appropriate, for example in the area of administrative burdens.
Both levels of government lose out on the added value of working together. The failure to co-ordinate
effectively may partly be explained by the fact that there are too many (not too few) working groups, and
focus is lost.

210. Competition is more evident than co-operation between the Lander. The scope for competition in
a federal system can have a positive impact on the introduction of Better Regulation tools and the
development of best practices. Germany considers that the complexity of a federal state is balanced by the
advantage of competition between the Lander. It positively encourages this approach, as evidenced by the
planned introduction of a benchmarking provision in the Basic Law (the first provision of its kind in
Europe). Each Land appears to concentrate on its own needs, though some are willing to co-operate with
others over best practice, and the co-operation network appears to be growing. Lénder vary a lot in size
(city size to country size) and economic strength. Variable geometry may allow more flexibility and
dynamism but there is also the risk of duplication of effort. The question which also needs to be asked is
how companies cope when they “migrate” across Lander boundaries with different regulations.
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Key recommendations

Better Regulation strategy and policies

1.1

Make sure that there is a balanced development of Better Regulation policies. Consider
how to strengthen ex ante impact assessment as well as the burden reduction
programme. Consider the issue of a name for the strategy which reflects its broad reach.
For example, Better Regulation (Bessere Rechtsetzung) should be preferred to
Birokratieabbau (Reducing Bureaucracy).

1.2.

Consider the development of a White Paper which proposes an ambitious and
interesting vision for future developments. The White Paper should identify key
programmes, their linkages, and targets to be achieved (qualitative or other), to be
shared across the federal ministries and with those Lander that wish to participate.
Consult widely and seek out partners to help flesh out the vision. Ensure that the
strategic link with economic and sustainability goals and performance is clearly spelt
out. Once the baseline paper has been agreed, back it up with an annual report on
developments, signed by all the relevant federal ministries and interested Lander.

1.3.

Continue efforts to identify areas where Better Regulation initiatives can be shared with
the Lander.

1.4.

Alongside the development of a more joined up policy for Better Regulation, develop a
communication strategy which sets out developments and explains the link between
Better Regulation and practical outcomes and advantages for businesses, citizens and
the economy. Encourage the German business community to raise their profile as
advocates for Better Regulation.

1.5.

Commission evaluation studies of key programmes from universities, think tanks or
private foundations on a regular basis. Consider whether the Court of Auditors might
play a role.

Institutional capacities for Better Regulation

2.1. Confirm, clarify and communicate, as soon as possible, the shape of a strengthened and
internally coherent Better Regulation institutional network to support key initiatives
such as the burden reduction programme and ex ante impact assessment, and to make
the necessary links between them.

2.2. Confirm the future of the Better Regulation unit and its role as the visible face of Better

Regulation in the federal structures. Ensure that its future is assured, as far as possible,
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through secure staffing and budget lines. The unit, for example, should have its own
staff as well as secondments from other ministries. Consider whether there is a way to
secure its position institutionally over the long term. In the absence of a strong policy
decision to orientate Better Regulation in support of a specific policy objective
(environmental sustainability, competitiveness/economic recovery), in which case the
unit might be attached to the relevant ministry, it should be confirmed as part of the
federal Chancellery, which covers all policy areas from a strategic perspective. Extend
the scope of its mission to cover all key Better Regulation issues (not necessarily as
leader of these issues) including ex ante impact assessment and the EU dimension.

2.3. Confirm a commitment to the NRCC as a valuable external adjunct to internal structures
in support of Better Regulation. Expand its mandate in line with the proposed
developments in Better Regulation tools and processes so that it plays a broader role in
the ex ante assessment of draft legislation. Confirm its role as a facilitator in the
dialogue with the Lander. Ensure that the resources available to it are adequate to these
tasks.

2.4, Consider how to strengthen co-operative mechanisms between core Better Regulation
ministries (Interior, Justice, Economics and Finance, as well as Environment for
sustainability) so that synergies between related initiatives are captured, and to enhance
the coherence of the federal government’s Better Regulation policy. Establish the Better
Regulation unit as the co-ordinator of this process, fronted by a senior Chancellery
minister. It is preferable not to duplicate arrangements. One structure should suffice
(political committee, supported by a shadow officials’ committee).

2.5. Consider how to strengthen capacities and interest in regulatory quality among officials,
including and not least for ex ante impact assessments. Strengthen the carrots and sticks
for good performers, drawing on ideas from other EU countries. Review training for
civil servants and ensure that training in Better Regulation techniques is an integral part
of this and is a requirement for all officials (including senior officials) who need to be
aware of regulatory quality issues.

2.6. Strengthen the dialogue with the Lander on Better Regulation, building on existing
initiatives. Consider mechanisms for raising awareness of shared issues and exchanging
ideas. For example, intensify a programme of secondments between the federal
government and the Lander for officials to experience issues at first hand.

Transparency through public consultation and communication

3.1 Carry out a comprehensive evaluation of consultation practices by federal ministries, as
a starting point for establishing a clear and enforceable set of common guidelines for
public consultation. Ensure that the guidelines emphasise transparency, with clear
provisions for consultations and their results, including feedback on the more important
comments received, to be posted on the internet. Cover both the established processes,
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and the use of more open “notice and comment” procedures, building on the recent
efforts to promote e-consultation. Consider whether to engage the help of the Court of
Auditors for the review and guidelines, and keep the federal parliament informed.

Development of new regulations

4.1.

Ensure that future data on regulatory production trends cover the picture at the Lander
as well as the federal level (in consultation with the L&nder over how to do this). Refine
the data and its interpretation to ensure that trends and their causes are clear, and help to
shed light on what Better Regulation processes need to tackle (for example, consider
whether the reduction in number of federal regulations could be due at least in part to
longer and more complex laws, and whether this raises any issues).

4.2.

Consider further steps to enhance the transparency of forward planning procedures,
including the establishment of an annual forward look, and the provision of more and
timelier information to external stakeholders.

4.3.

Consider whether the eNorm and electronic guide to law drafting initiatives could be
joined up, where this is relevant, and made binding on all federal ministries.

44.

Consider whether it is possible to adapt the process in place for overseeing
administrative burden impacts, and extend this to cover the other forms of impact. This
could be developed in stages. For example, the procedural check by the federal
Chancellery could be extended in a first stage to cover a more in depth review of
whether key aspects such as consultation, quality of assessments etc, have been
effectively covered. Consider whether there is a role for the NRCC, bearing in mind that
quantification of broader impact assessments can be a challenge, compared with the
established methodology for administrative burdens (and that in the absence of
objectively verifiable figures its involvement may be considered too political). Ensure
that central monitoring units are adequately resourced for the task.

4.5.

Check the main guide for weaknesses such as the time specified for completing an
impact assessment ahead of a proposal being tabled before the Cabinet. Review the
different guides available and streamline them to ensure that the strategic core
requirements are clearly contained in the main guide, with ministries’ own guides as a
technical supplement to core requirements. Commission a review of quantification
methodologies for different forms of impact assessment, drawing on the knowledge and
experiences of other countries, in order to move forward on quantification where
possible. Review training for impact assessment and make it a systematic requirement
for officials engaged in law drafting.

4.6.

An effective and simple way forward would be to post all impact assessments on line at
a single website, alongside the Interior ministry guidelines (and the guidelines of other
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ministries), which would allow stakeholders to make up their own minds about whether
the system is operating according to their satisfaction (boosting quality control).

4.7. Consider how to extend impact assessment so that it covers all important secondary
regulations, ensuring that efforts are targeted at the most significant regulations. Ensure
that the sustainability impact assessment framework does not develop separately from
the rest. Avoid fragmentation, and work towards an integrated system.

4.8. Consider whether there is scope to strengthen the dialogue between the federal
government and the parliament with respect to the efficient development of legislation,
and to sustaining regulatory quality through to the final stage of enactment. Consider,
with the federal parliament, whether there are ways in which impact assessment can be
deployed where this matters (significant amendments to government bills, the
parliament’s own draft legislation).

4.9. Review, with interested Lander, whether the current arrangements for their involvement
in the development of federal legislation is enough to secure a clear view of
implications for implementation downstream, and the scope for working together on
impact assessment in areas of shared interest.

4.10. Consider a review of the extent to which alternatives to regulation is picked up as an
option before the decision is made to proceed with a regulation, using the existing very
complete checklist for identifying opportunities for regulatory alternatives as a guide.
Associate this with a commitment to strengthen impact assessment processes more
generally.

The management and rationalisation of existing regulations

5.1. Keep up the “spring cleaning” of legislation at regular intervals. Strengthen the law
making procedures to encourage officials to consider the inclusion of a review
mechanism in individual draft regulations, or even a sunset clause (beyond which the
law automatically expires) where appropriate.

5.2. Consider how the new approaches used for engaging and informing enterprises and the
public on the burden reduction programme might be used for other issues or sectors
which carry an important weight of regulations.

5.3. Consider extending the organisational setting used for the burden reduction programme
(centralisation of political/administrative support, independent oversight, creation of a
network of contacts in the line ministries) to cover other aspects of Better Regulation
and notably ex ante impact assessment.
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5.4.

Commit to the continuation of the programme and to its development in terms of scope.
Arrange for a rapid but complete independent evaluation of the programme to pinpoint
how and to what extent it should be developed, with the participation of the federal
parliament and of interested Lander, and with input from external stakeholders (notably
business).

5.5.

Expand the methodological scope of the programme with a view to covering substantive
compliance costs as well as irritants. Review the approaches which are being developed
by other countries for this, as well as the proposals of independent institutions. Ensure
that there is adequate quantification of costs.

5.6.

Tighten up the current target. Divide it between ministries. Confirm it as a net target.

5.7.

Consider how to include relevant agencies and other bodies attached to federal
ministries, taking a proportionate approach (only those which may be generating
significant burdens). Engage a dialogue with the federal parliament over the best way to
capture burdens arising from their role in the law making process.

5.8.

Commission an independent survey of the “burden cascade”. Where do burdens (and
irritants) actually arise, and who is responsible for the relevant regulations that contain
them? Use the results to engage a dialogue with interested Lander over a shared
approach to future burden reduction that links the federal programme with Land
initiatives, and identifies specific issues for co-operation (for example, databases).

5.9.

Review the capacities and resources of the federal Chancellery Better Regulation unit
and of the NRCC for supporting an enhanced programme.

5.10.

Commit to the development of programmes to address burdens on citizens and within
the administration and make this known as part of the federal government’s Better
Regulation policy. Draw on the experiences of other countries that have already
travelled down this road. Ensure that these initiatives are appropriately connected with
e-Government initiatives.

Compliance, enforcement, appeals

6.1.

Ensure that the ex post evaluation of regulations is used effectively for assessing
compliance rates. Ensure that the ex ante impact assessment of draft regulations
examines enforcement issues downstream.

6.2.

Ensure that the impact of the 2006 federal reform is evaluated for its effect on Lander
implementation of federal legislation. Consider whether further dialogue with interested
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Lander would be helpful in order to stimulate new approaches to enforcement, such as
risk based inspections.

The interface between member states and the European Union

7.1. Review the extent to which impact assessment is applied for EU origin regulations, both
at the negotiation and the transposition stages, and the approach which is taken.
Consider how the process could be improved, taking account of the European
Commission’s own impact assessment processes. Consider in particular whether there is
a need to strengthen consultation with stakeholders.

7.2. Carry out a review of transposition processes, in co-ordination with the Lander.
Consider how the system could be improved with incentives (and sanctions) for late
transposition.

7.3. Use the EU dimension to frame German Better Regulation more clearly as a potentially
key contributor to growth, competitiveness and jobs.

The interface between subnational and national levels of government

8.1. Consider a review/evaluation of co-operation agreements and working groups, to
pinpoint what works and what works less well (and why). Seek to identify Better
Regulation processes (such as administrative burden reduction) or issues (such as
sustainability) where there is shared interest in enhanced co-operation, and focus efforts
on these issues.

8.2. Consider an evaluation of the extent to which competition between the L&nder really
does stimulate best practices, and the extent to which these are picked up across the
Lander. Consider a survey of business views to check attitudes to the German internal
market and its efficiency (in terms of harmonised regulatory approaches across the
Lander).

NOTE

Article 1.1 of the Act on the Establishment of a National Regulatory Control Council of 14
August 2006 states that the NRCC « is bound only by the mandate conferred by this Act and is
independent in its work ». Its work is financed by the Federal Chancellery. This includes the
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secretariat office of the NRCC which, nonetheless, is completely independent and subject only to
the instructions of the NRCC. Thus, the NRCC and its structures are part of the Federal
Chancellery but only insofar as its budget is concerned. Apart from that, the Government notes
that it is completely independent and external to the administration.
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BETTER REGULATION IN SWEDEN

Economic context and drivers of Better Regulation

211 Better Regulation policies in Sweden have traditionally been harnessed to the achievement of
important economic goals. The country’s economic recovery from the crisis of the early 1990s was partly
based on regulatory reforms which supported structural changes, opening up previously closed product
markets, reinforcing international market openness. Substantial efforts were made to minimise regulatory
burdens on companies engaged in international trade. Product market deregulation was tackled, and the
competition law was strengthened. As recorded in the 2007 OECD report on Swedish regulatory reform,*
this yielded a considerable “productivity dividend”.

212. Efforts have intensified since the 2006 general election (and partly in response to the OECD’s
2007 report) to address issues which undermine a positive development of the business environment and in
particular, the development of small firms. The 2007 OECD report noted that the Swedish economy
depends fairly heavily on large companies, with a relatively small service sector and muted entrepreneurial
activity, which could be limiting the potential number of new jobs.

213. The drivers of Better Regulation in Sweden are defined by the current government as a push for
stronger growth, the need to sustain international competitiveness, and the need to create jobs, which will
help to prevent social exclusion (utanférskap) in the population. The strategy for growth and renewal,
launched by the government when it came to office in September 2006, included support for
entrepreneurship, including easing regulatory burdens.

214, The Better Regulation agenda is structured around a simple but compelling formula. Simplifying
regulations will reduce burdens on business and release capacities to deal more with day-to-day business
operations, which in turn could create economic growth and generate more jobs. The full baseline
measurement of administrative costs carried out by the Swedish government estimates administrative costs
for businesses at approximately SEK 97 billion.

215, Sweden is currently facing a deeper contraction than the crisis of the early 1990s, although many
economic indicators remain favourable. Public finances are still in good shape, the national debt has been
pressed back to the same level as before the financial crisis, and so far the increase of the debt has been
moderate. Indeed the extensive regulatory reform of the 1990s and early 2000s, completed before the
crisis, suggest that Sweden may experience a good recovery of productivity growth and overall
employment. There remains scope to develop the potential for self employment and entrepreneurship, by
further reducing administrative and regulatory burdens on small firms.

216. The Better Regulation programme, and in particular the Action Plan for Better Regulation, which
was launched in late autumn 2006, after the general election in September 20086, is the centrepiece of the
government’s strategy. The target is to reduce the administrative costs for businesses by a net 25 % by
autumn 2010, and of creating a “noticeable, positive” change in day-to-day business operations. The
government’s 2009 Budget Bill restated the commitment to Better Regulation which had already been
made in autumn 2007 and 2008, underlining that a “simple and efficient regulatory framework is urgently
required”. It emphasised the identification of simplification proposals that “yield substantial effects for
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companies in the short term”. The strategy is widely supported within the central government and among
the business community, which has been constructively vocal and active.

The public governance framework for Better Regulation

217. Sweden has a strong and well established public governance framework. The Swedish model of
government is characterised by small policy-making ministries and a much larger network of government
agencies responsible for the implementation of government policy. Constitutional provisions with strong
historical roots impose constraints on any changes to the underlying structure of government. Local
governments are entrusted with a large number of complex tasks, reflecting an emphasis on local
democracy and the need to match the provision of services to local preferences.

218. The basic institutional structure is relatively stable. Some important constitutional changes in the
1970s altered the structure of the parliament and introduced proportional representation, further
underlining the importance of co-operative and consensus building processes for policy and rule making.
The election cycle was changed from 3 to 4 years in 1994,

Developments in Better Regulation and main findings of this review

219, Sweden has moved from an emphasis on deregulation associated with the market liberalisation of
the 1990s to the improvement and simplification of rules (Better Regulation), much on the same pattern as
other European countries. The policy has also broadened from simplification and cost reduction to a
renewed interest in making ex ante impact assessment work. A key focus throughout has been on the needs
of enterprises. Regulatory quality principles have also extended their reach across different institutions,
starting with the committees of inquiry which have always been subject to strong requirements (on
consultation for example), even if this remains a work in progress regarding the local levels of government.

220. After the 2006 election, the government announced its intention to intensify work on Better
Regulation, setting a target to reduce administrative costs for businesses by a net 25% by autumn 2010, and
putting in place a series of tools and measures to promote Better Regulation, including a renewal of the
impact assessment process.

Strategy and policies for Better Regulation

221. There is a strong commitment by the current government to move forward on Better Regulation.
This is extremely positive for Sweden and its international competitiveness prospects. The emphasis is on
creating a better regulatory environment for business, which is timely and helpful. The development of the
Better Regulation programme and in particular the Action Plan for Better Regulation has acted as a wake-
up call, in a context where Sweden was slipping behind in Better Regulation (and was aware of a growing
gap compared with some of its European neighbours), and has started to concentrate minds on the
importance of the regulatory framework as an essential “infrastructure” for business. The efforts to
strengthen and give new impetus to ex ante impact assessment also show that Sweden is conscious of the
need to manage burdens which may flow from new regulations. It is visible that important investments
have been made recently. For example, the establishment of the Better Regulation Council (an automonous
external oversight body) is an important signal of the government’s commitment to change. It can be
expected that these investments will pay off in the near future.

222. Important tools, processes and institutional structures for Better Regulation are now in place.
There have been significant improvements since the 2007 OECD report, which have laid some foundations
for further achievements.? The processes for ex ante impact assessment have been strengthened, clarified
and streamlined, and regulatory simplification is now well underway, supported by the completion of a full
baseline measurement of administrative costs for businesses, enhanced consultation processes with the
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business community and a reinvigorated institutional framework, which includes the establishment of the
Better Regulation Council and a more operational group of state secretaries responsible for promoting
better regulation policies within government. As the government itself recognises, the new processes now
need to be used, and where necessary, strengthened. It has taken time to agree the changes. It may take
some time for these processes to bear fruit. Sweden is how moving into a more demanding phase of its
Better Regulation programme, where efforts need to be sustained and results may not come overnight. As
one interviewee put it, “there are no quick fixes if the objective is to make deep changes and turn the
regulatory management framework around”. Better Regulation has to be seen as the sum of many efforts
over time.

223. The regulatory simplification measures are generally well structured and go beyond
administrative cost reduction. The recommendations of the 2007 OECD report have been largely
implemented and there is a clear framework to tackle burdens on business and to implement a range of
broader regulatory as well as other simplification processes (see chapter 5). The quantitative net target of a
25% reduction of administrative costs on businesses by 2010 is in line with good international practice. It
has also acted as an important driving-force in the Better Regulation strategy. The latest update
measurement (June 2009) shows an encouraging net decrease in regulatory burdens of 2% from the
original baseline. The policy goes beyond administrative costs, and aims to address the more effective
overall design of rules, processes and procedures so that they are better adapted to business needs.
Proposals and actions are well documented, and transparency is good.

224, However, some issues with regulatory simplification tools and processes need attention if the
target is to be met. The pressure on participating ministries and agencies to contribute to the 25% reduction
target is weak, partly because there are no differentiated or individual targets for each ministry. Use of the
Malin database, which brings together the results of the measurement, also needs to be encouraged, to
identify actions that will help to ensure the target is met. Malin can also help with the ex ante assessment of
whether identified actions will be sufficient to meet the target.

225. Sweden has also taken steps to strengthen its impact assessment processes since the 2007 report.
The new policy seeks to broaden the approach and the institutional framework has been strengthened (see
chapter 4). A common framework of instructions is in place, replacing the previous disjointed approach.
However, the policy remains highly business focused. Other impacts (social, environmental etc), although
they are not neglected, merit greater attention, through a more balanced approach. This will help to secure
the closer engagement not only of stakeholders inside government, but also outside. An early evaluation of
progress will be important.

226. Public consultation is a traditional Swedish strength, and dialogue with the business community
has been boosted. Sweden has a very positive underlying commitment to openness, which frames its
overall approach to consultation. Participating stakeholders are generally supportive of the system which
rests, notably, on the longstanding practice of establishing Committees of Inquiry for the development of
major policies and legislation. The processes established by the Government as part of the Action Plan for
Better Regulation include significant structures and efforts to engage in dialogue with the business
community over their concerns.

227. The government’s current policies need to be extended, if they are to address all the issues that
are relevant for a comprehensive Better Regulation strategy. It was right to start with an emphasis on
regulatory simplification for businesses, and to use this as a motor for pulling forward the agenda. Policies
aimed at other societal groups could now be envisaged, alongside what is already in place for the business
community. A broader policy on public consultation for the development of new regulations (not just with
the business community), enforcement policy, the need to engage the local levels of government in Better
Regulation, and the management of EU issues would now benefit from increased attention. A broader
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vision would help to pull these elements together, put Swedish Better Regulation policy on a more
sustainable basis, and ensure that Sweden is a front runner on Better Regulation within Europe. There has
been tangible progress beyond administrative burdens since the 2007 OECD report. However there is a
need to go further still.

228. Better Regulation in Sweden remains tilted towards business and neglects the engagement of
other societal groups. To a number of actors, Better Regulation is currently perceived as “deregulation”,
and a zero sum game, posing a threat to other societal goals. “Citizens are forgotten”, as one interviewee
put it. There is a palpable concern that “we would lose something in the process” of making things easier
for business and that standards could suffer. This negative perception is aggravated by the fact that civil
society does not consider itself as well represented or resourced as the business community for effective
participation in Better Regulation processes such as consultation or impact assessment. Addressing
perceptions of an imbalance — as well as working on the imbalances which do exist — will be important to
sustain support for Better Regulation over the longer term.

229. Public consultation continues to follow a well established track, with a major role played by
Committees of Inquiry. Public consultation with parties affected by a certain piece of legislation is a routine
part of developing draft laws and subordinate regulations. Consultation is, in principle, mandatory, based
on the 1974 Instrument of Government. The system — even if this is unintentional — may lack transparency
for outsiders, and it may be difficult for ordinary citizens to get into the loop. Whilst general guidelines
exist to frame regulatory management, including consultation, the establishment of detailed consultation
guidelines might be helpful at this stage to highlight good practice and to encourage the further use of new
approaches, such as the Internet. The consultations associated with the development of regulations by
government agencies may need attention.

230. The current approach to enforcement is complex and widely acknowledged to be in need of
reform, which the government has started. The government has started to take steps to rationalise and
clarify responsibilities, and the issue was also highlighted in the 2007 Parliamentary Committee on Public
Sector Responsibilities. Some organisations have been applying risk based approaches to enforcement
(such as the use of risk analysis to determine the optimum frequency of inspections). However, a stronger
and more coherent policy would encourage the more widespread uptake of new approaches. As one
interviewee put it, “the problem is not just the production of regulations, but the lack of a clear steer on
implementation”.

231. The engagement of subnational levels of government in Better Regulation needs to be strongly
encouraged. There is an increasing urgent need to bring local governments more fully into the
Government’s Better Regulation programme, as they are the primary interface with SMEs. The Action
Plan for Better Regulation currently covers central government (the ministries within the Government
Offices) and a number of government agencies, currently 39. The municipal level (the main level of local
government) is not yet integrated to the same extent. They are considered by many to be a key source of
burdens. Inadequate integration of this level of government weakens the proposition that the government is
doing all it can to reduce burdens on business. Although this is beginning to change, the process of
integrating this level of government into Better Regulation needs to be formalised and accelerated. It is
increasingly urgent for local government to be further engaged, as they are the primary interface with
SMEs. This would have the support of a wide range of stakeholders both within and outside government. A
particular institutional issue is that there does not appear to be any specific forum for discussion between
the national and sub-national levels.

232. The management of EU regulations would benefit from more attention. There are clear formal

processes for setting strategic decisions in the negotiation of EU directives, but capacities for effective
negotiation in practice may need reinforcement. The framework appears less strong once a specific
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negotiation has started, and external stakeholders raised a number of concerns. Public consultation by the
government is not systematic. The transposition of EU directives would benefit from particular attention. A
major issue raised by a number of stakeholders concerns gold plating (going further in transposition than is
strictly required by a directive). It would be beneficial to carry out a wide ranging evaluation and
consultation on EU aspects of Better Regulation.

233. The widest range of stakeholders need to buy into the government’s policy for its sustainability to
be assured over the longer term. This report suggests that the Better Regulation agenda should be
explicitly extended to cover societal groups beyond the business community. In any event, a more
inclusive approach to communication on the Government’s policy and regulatory plans is important. This
is complementary to the basics of everyday communication such as the right of access to official
documents. Sweden is strong in these basics, but a more strategic perspective is also needed. Because of
strongly rooted transparency and consensus making traditions, reforms that are tackled through public
debate in Sweden are more likely to gain support.

234. The management of expectations which have been encouraged by the Better Regulation
programme could be enhanced through more targeted communications. Securing the continued support of
key external stakeholders needs the anchor of an enhanced effort at communication (see chapter 5). The
experience of other European countries is that a critical (albeit not the only) success factor of a well run
regulatory simplification programme is effective government-stakeholder communication. The business
community and parliament are impatient to see results at this stage. Business said that it can and must act
rapidly on its own decisions, and finds it hard to understand why the Government takes longer. The
Government needs to persuade them more strongly (with supporting evidence) that results are coming, and
to manage expectations by a careful explanation of the processes and timescales needed, in order for a
government proposal to become a concrete reality.

235. As in many other OECD countries, ex post evaluation of Better Regulation policies or strategy
could be strengthened and become a systematic part of the agenda. This is especially important for
Sweden, which needs to ensure that the tools and processes now in place for Better Regulation are
functioning as they should. A strategically important missing link is an overall evaluation of the Better
Regulation agenda, which could be used both to pinpoint gaps, and to establish more clearly how the
agenda is contributing to the reinforcement of Sweden’s competitiveness as well as citizen and other
societal needs. Evaluation also supports greater transparency about progress, which encourages external
pressure and support to step up efforts.

236. The government’s Action Plan on e-Government is a clear signal of the commitment to regaining
lost ground on the development of e-Government. A carefully elaborated Action Plan has been put in place,
with a supporting high level group in the Government Offices, consisting of State Secretaries, and an e-
Government Delegation (“E- delegationen”)? consisting of heads of government agencies and a
representative of SALAR. This is very positive, not least for the signals that it gives of the government’s
commitment. The E-Government Delegation will need to track progress continuously on an aggregate level
to promote appropriate intervention from the government when necessary. It was beyond the scope of this
review to go into any depth, but it appears that some good progress has been made. Some issues such as
funding may need attention.

Institutional capacities for Better Regulation
237. Sweden has a strong and well established public governance framework characterised by a small
policy making centre and a very large network of implementing agencies. Sweden has a particularly

disaggregated structure of public governance, with a few small ministries at the apex, and several hundred
agencies (some with horizontal, most with sector specific responsibilities). There is also a highly
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autonomous municipal level of government. Policy and rule making are carefully framed and based on
clear principles which are embedded in the constitution. There is an important tradition of consensus
building to meet policy and regulatory objectives involving key actors both within and outside government,
including the social partners.

238. The breadth of the institutional structure raises challenges for rapid progress on Better
Regulation. In the absence of strong and determined management, this is a system with centrifugal
tendencies. There are many autonomous actors, with a constitutionally anchored independence of action
with regard to some aspects of their activities. Effective steering and firm encouragement from the centre
of government is therefore critical for the success of a Better Regulation strategy that needs to encompass
all the relevant institutions and different levels of government. The system may also encourage a sense that
issues are the responsibility of other actors, thus fragmenting collective effort and leading to uneven
performance. The growing importance of the EU adds another critical dimension to the need for a strong
central engine to promote regulatory quality. The issue is how to achieve change and promote a shared
vision whilst respecting the character of the Swedish traditions, which have a number of strengths. There is
awareness that fragmentation is an issue. An important distinction, however, needs to be made between
the government agencies, which are autonomous but ultimately under the control of central government,
and the municipalities, which have a constitutionally protected independence vis-a-vis central government.

239. Against this somewhat challenging background, significant progress has been made since the
2007 OECD report to set up a stronger central driver for Better Regulation, and a ““whole of government”
approach. The 2007 OECD report recommended that an additional process or structure may be needed to
boost reform, promoting a strategic reform vision and helping to establish consensus on important issues. It
recommended the establishment of an external advisory body. This has now been done, with the
establishment in 2008 of the Better Regulation Council. This is rightly seen as evidence that the
government is serious about Better Regulation. The Ministry of Enterprise responsibilities have also been
boosted. The ministry has a team of officials responsible for the coordination, support and follow up of
work on Better Regulation, and it chairs the cross government group of State Secretaries on Better
Regulation as well as the cross government working group on Better Regulation (with officials from
different ministries within the Government Offices).

240. The establishment of the Better Regulation Council has been greeted with enthusiasm by many
stakeholders. Considerable expectations are vested in this body. Sweden needs independent perspectives to
challenge the strength of government policies for regulatory reform and to ensure that all relevant actors
buy in to Better Regulation (not just the enthusiasts). This new watchdog is a major step forward for
Sweden. The Better Regulation Council is expected to play an important scrutiny role for impact
assessments. Although it is an advisory body, the Council’s opinions are made public through its website*
and it is expected to provide an incentive to prepare better quality impact assessments. It published a report
on its experiences in January 2010  and will publish another report at the end of its mandate in 2010. It
is too soon to comment on its success. It certainly has the potential to make a difference, but does need to
find its place, and assert itself as a new player with influence. There is a need to decrease dependency on
political cycles or personal commitments, which this type of institution can help to meet.

241. The National Audit Office (Riksrevisionen) is a potentially valuable external observer of the
regulatory process. Its 2004 report to the Riksdag was instrumental in encouraging the development of
today’s Better Regulation agenda. It carries out performance audits which, whilst they may not be directly
focused on Better Regulation processes, can nevertheless raise issues relating to the effectiveness of
regulatory management have a direct bearing on Better Regulation, including impact assessment. Some of
its recent work points, in particular, to the “cascade” effect of regulatory development and the need to be
clear not just what regulations raise issues, but who produces and implements them.
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242. The NNR (Board of Swedish Industry and Commerce for Better Regulation) and other business
organisations also provide valuable feedback on the progress of Better Regulation. The NNR represents
the views of a large part of Swedish business and is active and vocal in support of further progress. The
added value of these organisations is that they are able to identify the practical issues which need attention
to help the business community. Sweden is fortunate to have a business organisation of this kind, which
works solely on Better Regulation issues.

243. Within the government, the Ministry of Enterprise needs more resources and support. The
Ministry of Enterprise is the most appropriate focal point for Better Regulation at this stage, but it seems to
be treading a somewhat exposed path as the flag bearer for Better Regulation. Its Better Regulation team
(it is not even a unit, and staff have to combine their work with other Better Regulation tasks) is under
pressure, under resourced and needs to be strengthened if it is to be effective in its work with other
ministries for the development of the Action Plan and more broadly to support the further development of
Better Regulation. The ministry also needs the stronger support of other key central government actors —
the Ministry of Finance and the Prime Minister’s Office — if it is to have the desired political impact and
leverage on the range of autonomous actors that need to be part of regulatory reform. The leverage of the
Ministry of Finance is needed if there is to be concrete and more rapid progress in respect of the agencies,
local government as well as the use of e-Government in support of Better Regulation (all of which it co-
ordinates). The Prime Minister’s Office has a necessarily more complete view of the system, including the
EU aspects, and could bring its influence to bear on potential blockages and slow movers. Its visible policy
support is needed to secure the sustainability of Better Regulation.

244, The role of the Ministry of Justice for securing legal quality and promoting plain language
remains important and the Council on Legislation may have useful input. The Ministry of Justice plays a
fundamental role in support of legal quality. Care is needed to ensure that it is not sidelined in the
promotion of new Better Regulation processes. It currently appears to operate somewhat apart from the
other core ministries in this respect. The Council on Legislation, which vets draft legislation from a legal
perspective, should not be neglected as a potentially valuable ally and source of information on regulatory
quality. It may, for example, spot trends over time regarding such issues as quality of legal drafting, which
is part of Better Regulation.

245, The steps taken by ministries themselves in support of Better Regulation appear to be uneven.
Support structures of different kinds have been set up in a number of ministries, ranging from a single
central unit to a looser network approach. It is not clear how far this boost to internal systems has been
adopted across all relevant ministries. The OECD peer review team heard that some ministries (and
agencies) are less interested in Better Regulation than others.

246. The Swedish institutional context puts a premium on effective internal co-ordination and
communication across the different parts of government. The different parts of the institutional machinery,
which comprise a range of agents who are used to working autonomously, need to be encouraged to work
toward common Better Regulation goals. The State Secretaries’ Group chaired by a State Secretary at the
Ministry of Enterprise and the inter-ministerial working group on Better Regulation are excellent starting
points but may need a stronger mandate to address horizontal issues. One interviewee said that further
horizontal co-operation was not just desirable but essential. Better Regulation issues often cross the
boundaries of individual ministries (notably regulatory simplification initiatives).

247. The government agencies are key actors in the institutional structure as regards Better
Regulation, and need to play a stronger role overall. The powers delegated to the agencies to develop
secondary regulations (giving effect to primary laws, which also includes responsibility for the
transposition of most EU regulations) give them a powerful and central role in Better Regulation.
Government agency regulations form by far the largest part of the Swedish regulatory system. A lot of
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administrative burdens stem from these regulations. The underlying complexity and breadth of the agency
structure is a challenge (one which is in some ways specific to Sweden), as is the fact that there is fairly
continuous organisational change, even if some of these changes are intended to simplify the structure.
Effective steering by central government is thus essential to reap the full benefits of agency contributions
to Better regulation. Important tools are in place for this. Beyond the traditional tools of appropriation
directions etc, there are specific requirements (through decisions by the Government in November 2006,
May 2007, July 2008 and August 2009) on ministries and agencies participating in the Action Plan to
identify measures and report on actions in support of regulatory simplification, which are brought together
in a working plan by each ministry and submitted to the Ministry of Enterprise. Some of these tools may
need reinforcement and need to be used more effectively. Some government agencies are very active as
regards Better Regulation and cooperate closely with businesses. Government agencies also need to
cooperate with each other where their interests converge. There is, in the words of one interviewee a “need
to tackle a web of regulations which interact”. Some agencies are clearly out in front on co-operation, but
others may need to catch up.

248. Parliamentary views on the government’s Better Regulation strategy appear broadly positive but
its involvement is perhaps not sufficiently encouraged. The Riksdag appears broadly supportive of the
government’s Better Regulation efforts (more so than in some other European countries). The Trade and
Industry Committee suggests that there is scope to broaden the understanding of Better Regulation and its
importance to competitiveness. Much of this advocacy of course needs to be done within the parliament
itself. Strengthened reporting cycle on progress with the Action Plan could enhance support and
understanding.

249. Inadequate resources are an issue, and there is a need to accelerate training focused on Better
Regulation processes to support an enhanced performance by ministries and agencies. The number of
officials working directly on Better Regulation is quite small, relative to the ambition of the Better
Regulation programme and the large and fragmented institutional structure. Central government needs
appear to be the most pressing (with its current assignments, the Swedish Agency for Economic and
Regional Growth (Tillvaxtverket) appears to be managing well in respect of the agencies). As already
noted, the Ministry of Enterprise capacities need to be enhanced. The ministry’s plans to roll out further
training and support for impact assessment are important.

Transparency through public consultation and communication

250. Sweden’s underlying and long established commitment to openness frames the overall approach
to public consultation, which is based on a traditional, methodical approach. The establishment of
Committees of Inquiry remains a cornerstone of the Swedish policy and rule making process, especially for
significant issues. They must follow certain carefully established working methods, and considerable
information about their work is made public, including not least the report on their findings to the
government. They are required to consult widely. Sweden also has a longstanding tradition of consultation
with the social partners. Beyond this, there is a general requirement on ministries to consult, and the
Ministry of justice checks that this has been done. There seems to be a general level of satisfaction with the
system among stakeholders who engage with the system.

251. There have been some positive changes since the 2007 OECD report, concerning consultation
with the business community. The Government’s Better Regulation policy and Action Plan have given rise
to significant new developments since the 2007 OECD report, regarding consultation with the business
community. The Ministry of Enterprise has established a central working group with business
representatives to identify areas of particular concern to business. Several ministries and government
agencies have either established similar working groups or have held meetings with business organisations
and other stakeholders in their better regulation work.

124



GOV/RPC(2010)13

252. Whilst generally supporting Sweden’s approach, participating stakeholders do have some issues
with the system. With regard to major legislative changes, before the government takes a position on the
recommendations of a Committee of Inquiry, its report is referred for consideration to a wide range of
relevant “referral” bodies. This provides feedback and allows the government to judge the level of support
it is likely to receive. If there is a significant unfavourable response, the government may try to find an
alternative solution. Despite these provisions, some issues were raised with the OECD peer review team.
These included “one way” consultations (more information than consultation), unhelpfully short deadlines
for making comments and a tendency to accelerate the process, inadequate feedback, and the need to
incorporate views at an earlier stage in the process.

253. The system may lack transparency for outsiders, even if this is not the intention. Public
consultation is a routine part of developing draft laws and subordinate regulations and it is in principle
mandatory. Nonetheless, it was suggested that ordinary citizens can be left out of the loop, the first
practical opportunity for access to a draft law being when the text is submitted to the Council on
Legislation. The Committees of Inquiry system appears to work well for established stakeholders (and big
issues), but is less effective for the general public (where it is desirable to engage the latter), even though
there is a formal right to participate in the system. The number of Committees of Inquiry set up at any one
time may not help. The 2007 OECD report noted that consultation procedures seem to be effective in
communicating future legislation and consolidating the participation of invited stakeholders, but had some
misgivings about the extent of transparency, and heard that participation by some groups was difficult
because of the resources that needed to be committed.

254, The requirement on ministries to consult is not backed up by any further detailed guidance.
Public consultation with parties affected by a certain piece of legislation is a routine part of developing
draft laws and subordinate regulations. Consultation is, in principle, mandatory. In the 1974 Instrument of
Government sets out that “In preparing Government business the necessary information and opinions shall
be obtained from the public authorities concerned. Organisations and private persons shall be afforded an
opportunity to express an opinion as necessary.”Ministries may define their own approach. However there
are no specific detailed guidelines on consultation, to highlight and remind ministries of important practical
issues such as timing and coverage.

255. There appears to be a specific issue regarding the development of regulations by government
agencies. Regulations developed by agencies to give effect to primary laws are a key part of the Swedish
regulatory infrastructure. A handbook for agencies on how to draft regulations includes consultation, and
beyond this, the agencies may develop their own procedures. It is not, however, clear to what extent
agencies apply the principles of Better Regulation regarding consultation and transparency. Although
government agencies are not legally obliged to comply with advice provided by the handbook, this kind of
advice from the government is traditionally adhered to by the agencies. The 2007 OECD report noted that
the consultation procedures of government agencies could be strengthened, as they are the implementing
bodies of most of the regulations that affect stakeholders. There is no clear evidence of progress in this
field.

256. Public communication of regulations is handled robustly with a number of access points. This is
a strong feature of the Swedish system. It includes a number of well maintained websites where interested
parties may consult developments in a number of different ways. The NNR has, however, noted that
companies can find it hard to obtain information on which regulations apply, and how to comply in
practical terms. It also notes that more could be done to communicate on changes in regulations, as
companies may not otherwise notice that regulations have been simplified.
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The development of new regulations

257. There are several processes through which interested parties may find out about proposed new
legislation, but these are scattered. Different instruments ensure that those inside and outside government
can, if they wish, keep in touch with legislative plans (for example, the annual Budget bill, and information
on Committees of Inquiry work). The parliament drew attention to an unhelpful “bunching” of law making
activity. Forward planning could be made more transparent to those inside and outside government by
publishing, on a regular basis, the list of proposals for new bills. There does not appear to be any
systematic information dissemination process for the development of secondary regulations.

258. Processes to secure legal quality are a strong feature of the Swedish system. Law drafting
benefits from a strong framework of supporting institutions, guidance and training, which have their roots
in the constitution (Instrument of Government). The institutional support framework includes a Directorate
General for Legal Affairs in each ministry, which is responsible for ensuring that draft bills are well
prepared, legally correct and conform with requirements. The Prime Minister’s Office and the Ministry of
Justice provide further support. The Council on Legislation provides a further legal check at the end of the
process. Sweden also emphasises the importance of plain language, spearheaded by the Ministry of Justice.
This includes work on the promotion of plain language within the EU institutions. The parliament also
takes a keen interest in plain language, with the adoption of a law in 2005, where several national language
policy goals were adopted, among them on plain language. This was followed in 2008 with a Swedish
language law, which among other issues states that authorities should strive to use clear and
comprehensible language.

259, Sweden has taken steps to strengthen its impact assessment processes since the 2007 OECD
report. The 2007 OECD report drew attention to a number of serious shortcomings. The system was
fragmented (different arrangements for ministries, agencies and committees of inquiry), there was a heavy
focus on SME impacts (the only mandatory part of the system) to the detriment of a broader perspective,
and no integrated institutional framework to monitor compliance and challenge the quality of impact
assessments. The quantitative dimension was very weak. Sweden acknowledged that it had so far failed to
develop an effective system. There was considerable support for improvement to secure a stronger
evidence base for policy and rule making, not only inside the government but also with the parliament and
the business community. The new policy has sought to broaden the approach and strengthen the
institutional framework, not least through the establishment of the Better Regulation Council which will
scrutinise draft impact assessments.

260. Oversight for impact assessment has been strengthened, with the Better Regulation Council
providing some integrating glue. The institutional support framework has traditionally consisted of
different arrangements for ministries, government agencies and committees of inquiry. This division of
responsibilities has not changed since the OECD report of 2007 with the notable exception of the Better
Regulation Council. The Council will scrutinise proposals prepared by both ministries and agencies as well
regulatory proposals from Committees of Inquiry (the majority of its work has so far been on proposals of
government agencies and Committees of Inquiry). It criticises, in its opinions, drafts if they are not good
enough, but cannot send them back. The other improvement is an enhanced status and role for the Ministry
of Enterprise in respect of ministry impact assessments, as part of its broader co-ordinating responsibilities
for Better Regulation. The issue is whether these changes are going to be sufficient to secure effective and
coherent oversight. It is too early to tell. However it is clear that much depends on the Better Regulation
Council, the only actor with a complete view given the continued fragmentation of other actors and their
essentially advisory role. Capacities and resources is another weak spot. The Ministry of Enterprise is
already short on capacities to meet its responsibilities, and its resources may well need to be strengthened.
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261. For the government agencies, support continues to be provided by the Swedish Agency for
Economic and Regional Growth (Tillvaxtverket), with input from the Swedish National Financial
Management Authority (Ekonomistyrningsverket, ESV), with input from the Swedish National Financial
Management Authority. Streamlining this part of the institutional structure would likely benefit efficiency.
The 2007 OECD report had already drawn attention to the issue, and Tillvéxtverket continues to have some
reservations about the current process.

262. Although the new ordinances and guidelines appear to have clarified requirements, the handling
of some key issues remains weak. In some respects this seems to be a refreshment of existing policies rather
than a completely new departure. Some issues need further attention. Firstly, there is no formal
requirement on ministries and agencies for public consultation as part of the impact assessment process
(the requirements on Committees of Inquiry to consult have always been strong). Public consultation is an
important part of effective impact assessment as it helps to identify consequences which may otherwise go
unnoticed. A further issue is that quantification of costs and benefits is not sufficiently emphasised. The
support arrangements for ministries to carry out quantification may not be adequate, given that this is new
territory for many officials.

263. The policy remains highly business focused. The new ordinances and guidelines anticipate that
social and environmental impacts as well as economic and business impacts, should be addressed.
Although the new approach clearly signals the need to go beyond impacts on SMEs (the main focus of the
previous policy) the emphasis remains on business. The mandate for the Better Regulation Council’s work
requires it to focus on business, even if other aspects may be taken into account. Sweden also wants to
avoid the “Christmas tree” effect. A business focus is valuable and necessary, especially post crisis and
given the prominence of Sweden’s Better Regulation strategy as part of a drive to enhance
competitiveness. However work on other impacts may be crowded out and this risks alienating
stakeholders both inside and outside government.

264, Given the weaknesses that may still be in the revised ex ante impact assessment system, an early
and objective evaluation will be important. The new system, whilst an improvement on the old one in some
respects, retains some of the weaknesses of the previous policy. This means that evaluation will be
important, sooner rather than later, so that the necessary steps can be taken to remedy weaknesses as
quickly as possible. Two potential candidates for carrying out the evaluation are the Better Regulation
Council (with hands on experience of the new system) and the National Audit Office (Riksrevsionen),
traditionally interested in Better Regulation).

The management and rationalisation of existing regulations

265. Sweden has a good track record of deploying processes to clean up the regulatory stock. Over
time, Sweden has been active in the use of different processes aimed directly at ensuring that the regulatory
stock remains clean and clear, including codification, the enactment of a guillotine rule in the 1980s,
through the work of Committees of Inquiry, and most recently, via some of the work which is being taken
forward under the Action Plan for Better Regulation.

266. Recommendations of the OECD’s 2007 report have been largely implemented and there is clear
progress. The key recommendations of the last OECD report on administrative burden reduction for
business have been acted on. In particular, Sweden has set a quantitative net target for the reduction of
burdens on business (25% by end 2010), in line with good international practice, and has integrated ex ante
burden measurement into its recently updated policy on impact assessment. The latest update measurement
(June 2009) shows the good news of a net decrease of 2% in regulatory costs on business compared with
the original baseline.
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267. This part of the Swedish Better Regulation agenda is benefiting from the institutional framework
set up for the agenda as a whole. The establishment of an external body, the Better Regulation Council and
the stronger coordinating role of the Ministry of Enterprise are particularly important developments. The
Ministry of Enterprise now has a prominent co-ordinating role in encouraging efforts to meet the target. It
is backed up by a State Secretaries steering group (chaired by the ministry), and the interministerial
officials working group to spread best practice and prepare progress reports. The keynote in this context is
encouragement and sharing of best practice, rather than “name and shame”. The Better Regulation Council
strikes an altogether stronger note, at least potentially. This recently established external body scrutinises
all proposals for new or amended regulations that could affect business competitiveness and its views are
made public. Its role may well be crucial in assuring the overall success of burden reduction.

268. The institutional framework and resources to drive the programme need, however, to be further
strengthened. Sweden recognises that key challenges include consolidating official and political “buy in”
to the programme. This will not happen if steering and support capacities are inadequate. Currently, the co-
ordinating Ministry of Enterprise deploys a small team of fewer than ten officials (not full time). The
ministry is strongly committed to and enthusiastic about the programme but struggles because of capacity
constraints. Key implementing ministries may also need to upgrade their resources, especially where it is
proving difficult to take forward sufficient proposals to meet their “share” of the target, ensure that goals
are translated into concrete measures, and secure timely implementation of the measures. The OECD peer
review team were told that in general, there are difficulties of time and resources, and that “people do their
best”. That said, some ministries are doing better than others.

269. The decision to have a net target is critical to long term success. This is especially the case in a
context of likely pressures, post economic crisis, to step up regulation in some areas. It is also important in
the specific Swedish context of concern for sustaining high regulatory quality standards. The issue is not to
question that concern, but to ensure that regulations do not come with unnecessary burdens attached.

270. The pressure on participating ministries and agencies to contribute to the target is, however,
weak. There are few obvious incentives to encourage a consistently high performance across participating
ministries and agencies. The 25% target for 2010 is an overall target for the whole government and there
are no individualised targets, which would put greater pressure on individual ministries. This means that a
lesser commitment by some has to be compensated by an above average commitment by others. There is a
limit to this. Evidence of considerable variability in performance suggests that unless firm action is taken
soon, there is a real danger of failing to meet the overall target. Overall commitment and the chances of
success would gain a considerable boost from the establishment of individualised targets.

271. The reduction of administrative burdens is technically well supported by the establishment of a
zero base measurement and the Malin database. Sources and inspiration for the measures which are being
taken forward in the Action Plan are the baseline measurement carried out by Tillvéxtverket and stored in
the Malin database, and the simplification proposals made by the business community, which are also
loaded into the database. The zero base measurement, completed in February 2008 with a baseline year of
2006, is updated annually by Tillvaxtverket to take account of new burdens. Malin also includes a
simulation facility which can be used by government offices and agencies to calculate the potential
administrative costs of new regulations and changes to existing regulations. The success of Sweden’s
simplification policy rests on an effective use of these instruments. Zero base measurements provide in-
depth insight in the government wide composition of administrative burdens — insights which can be used
to identify concrete proposals for burden reduction. They are also an essential starting point for effective
monitoring of progress.

272. It seems, however that these instruments are under-used and that the Malin database is not user-
friendly. The OECD peer review team heard from a number of stakeholders that the Malin database tends
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to be under used for the purpose of identifying simplification actions. The result is that the measurement of
burdens on the one hand, and the reduction of burdens on the other hand, are two separate processes in
practice, instead of the first adding value to the second. It seems, in short, that the measurements are only
loosely linked with the policy. A more user-friendly database would also remove any excuses from
reluctant ministries that they are having difficulty identifying burdens. If Malin is under used, this also
implies that the simulation facility for forecasting burdens in new regulations is not exploited to its full
potential. If the facility is not used, then the extent of expected reductions from new regulations will not be
known. It will not therefore be possible to identify in a timely manner whether and to what extent the
measures are going to be sufficient to meet the target, or whether more will need to be done. A more
systematic use of Malin, which appears well constructed, would help to identify further possibilities for
reductions, as there is some concern at this stage that not enough actions have been identified to meet the
target. Malin is also especially relevant to the co-ordinating Ministry of Enterprise, which needs to have a
detailed understanding of burdens (what burdens, who is responsible etc), not least for monitoring
purposes, as well as to back up the efforts of individual ministries to make their contributions to the Action
Plan. Work is underway to make Malin more user-friendly — this is important. It should noted that an
updated version of Malin was launched in spring 2009, with some improvements as regards the user-
friendliness.

273. Agencies are critical to success, and despite excellent work by Tillvéxtverket, the framework for
securing this needs reinforcement. The serious involvement of government agencies is critical to the
success of the Action Plan as the secondary regulations which they produce contain many of the burdens
that the government needs to cut. Tillvaxtverket plays an important and effective central role as co-
ordinator and adviser. However, this needs to be systematically backed up by the parent ministries, as the
depth of agencies’ engagement depends in many cases on the interest of their parent ministry. The OECD
peer review team heard that some ministries did not take an especially close interest in the actions of their
agencies in this regard. It is important that agencies are given clear instructions on what is expected of
them as regards their contribution to the parent ministry’s Action Plan.

274. Horizontal co-operation between agencies and ministries is also important, for those issues
which require shared solutions. More shared working is needed across and between agencies and
ministries, in order to identify issues that individual ministries/agencies cannot address alone, to share best
practice, to eliminate overlap (for example, multiple requests for the same information), and not least, to
prevent the syndrome of expecting someone else to take responsibility for action. Co-operation is
happening where ministries and agencies are motivated to take, but the OECD peer review team heard that
it was, overall, a weakness.

275. Local governments need to be encouraged into making a contribution to the programme. A
successful Better Regulation policy requires the involvement of all relevant actors. The municipalities,
which are the primary interface for SMEs and responsible for licences and planning, are not sufficiently
integrated into the policy. This is a significant weakness. The process is, however, at an early stage, and in
the Swedish context of autonomous local government (a situation that is similar to that of several other
European countries), making progress is inevitably slow and complicated. An important institutional issue
slowing progress is the lack of resources within the Government Offices, and the fact that no government
agency has a clear mission to support the process.

276. The Riksdag is a key source of support as well as an increasingly necessary partner in securing
the changes that need to be made. As in other countries, once the low hanging fruit have been picked,
progress is likely to depend increasingly on legislative changes. The government already makes annual
reports available to the Riksdag, albeit with a certain time lag. The parliament seems well disposed to offer
support. It was instrumental in encouraging the government to step up work on regulatory simplification in
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the first place (with public requests in 1999 and 2002). It is aware of the fact that part of the programme
requires changes in legislation.

277. The government has encouraged regular communication with the business community, and a
number of ministries and agencies have established robust consultation arrangements. In setting up the
programme, the government has promoted the development of structures to gather the views of the
business community. So called reference groups were set up to help establish the baseline measurement.
The Ministry of Enterprise has established a central working group with business representatives and this is
flanked by the working groups of a number of ministries and agencies (who have to report on what they
have done). A majority of ministries now engage in a “continual dialogue” with the business sector,
although approaches differ, and the quality of the interaction appears to vary. Around half of the agencies
now arrange consultation devoted to Better Regulation. The experience of other European countries is that
a critical success factor of a well run regulatory simplification programme is effective government-
business communication, which instils mutual trust.

278. Securing the continued support of key external stakeholders needs the anchor of an enhanced
effort in communication. The timely presentation and communication of developments and results from the
Action Plan needs to be boosted. Although the roots of the current Action Plan go back a number of years,
it is only with the current government, from 2006, that the programme has taken serious shape and
obtained effective political support. As in other European countries, the results of this kind of programme
can be frustratingly slow to take effect. The business community has been quite patient so far. The main
current vehicle for communicating results seems to be the annual report to the Riksdag. This may not be
enough. Perceptions of progress matter. The Better Regulation Council could be helpful in this regard.

279. The current programme addresses a wide range of issues and is on the right track in its scope.
The Action Plan for Better Regulation extends a considerable beyond measures to reduce administrative
burdens, covering issues such as simpler regulations, improved service and accessibility, and shorter
processing times. Its scope reflects the feedback from the business community on what is important for
them. The next step might be to consider broadening the programme’s targets to cover areas other than
administrative burdens, against which progress could be more effectively measured and evaluated.

280. Evaluation of the Action Plan is important, to check that it is on course to deliver real benefits in
support of competitiveness. The NNR has drawn attention to the need for systematic evaluation of progress
and results, not least to check that the latter are of real use to business. It plans some evaluation work of its
own. The Swedish National Audit Office was pro-active at an early stage, presenting a report to the
government in 2004 (Regulatory Reform for Enterprises) in support of the Riksdag’s own pressures for
government action. Could it be persuaded to do more and to evaluate the programme on a regular basis?

281. The EU dimension is important. About 50% of the administrative burdens are of EU origin.
Swedish efforts (as in other EU countries) depend in large part on corresponding efforts at the EU level
and the EU’s own administrative burden reduction programme. Burdens stemming from EU origin
regulations may take longer to unwind than ones generated entirely within Sweden.

282. So far, the Swedish regulatory simplification programme only covers business needs. There was
no evidence picked up by the OECD peer review team that Swedes are demanding more. The effective
deployment of E-Government may be a reason for this. Area 4 of the E-Government project aims to
produce visible results for citizens as well as businesses in terms of simplified contact with the public
administration, and Sweden ranks well in international comparisons. Nevertheless, some other European
countries have set up specific programmes aimed at simplifying life for citizens. Should one be considered
for Sweden?
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283. There is no specific programme for the reduction of administrative burdens inside government,
although there are several initiatives. Sweden might usefully consider strengthening its work on
regulation inside government, given the public policy challenge of sustaining high levels of social welfare
against the background of an ageing population, and the significant role of the state in the economy.
Consideration might be given to developing a specific programme, as several other European countries
have done (such as the United Kingdom). A stronger policy in this area could release public sector
employees from unnecessary tasks so that they can focus on service delivery. This may be an issue of
interest at the local government level.

Compliance, enforcement, appeals

284. Data on compliance with regulations is not collected on an aggregate basis, however the
compliance record is assessed to be good. Sweden, like most other European countries, does not monitor
compliance rates, yet this could be important in order to evaluate the effectiveness of the current regulatory
system in this regard, and to guide next steps in enforcement policy. The issue could also be built into to
the impact assessment process, via a requirement to review ex post the actual effectiveness of adopted
regulations compared with expectations, as well as an emphasis in ex ante impact assessment to consider
likely compliance and enforcement issues downstream.

285. The current approach to enforcement is complex and widely acknowledged to be in need of
reform. Enforcement responsibilities are spread across a range of bodies, and regulated in different ways
through more than 230 laws. This makes it hard to identify the best from the “not so good” performers and
to promote new, more efficient and streamlined approaches to enforcement. The issue has also been
highlighted in the 2007 Parliamentary Committee on Public Sector Responsibilities. The government has
started to take steps to rationalise and clarify responsibilities, through organisational changes in some
specific sectors. The general direction of further reforms has been expressed in a report by the Government
to Parliament in December 2009. Reform would, in particular, lay the groundwork for encouraging the
further deployment of approaches such as the use of risk analysis to determine the optimum frequency of
inspections.

286. The Swedish appeal system is strongly rooted in a culture that protects citizens’ rights, and an
issue with appeal delays is being tackled with noticeable effects. Swedish appeal processes for contesting
administrative decisions are well established and well structured. The government is aware that there is an
issue of delays in reaching decisions on appeals, partly due to a rise in the number of cases, and it is taking
action.

The interface between member states and the European Union

287. The EU dimension is a prominent aspect of Swedish preoccupations over Better Regulation. The
EU was a prominent topic of discussion with the OECD peer review team at most of its meetings with
Swedish stakeholders. In Sweden, as in other EU countries, and a high and rising proportion of regulation
is of EU origin, and is estimated to account for at least half of administrative burdens. The EU dimension is
perceived to be growing in importance, with a corresponding need to manage issues more effectively at all
stages of the process.

288. There are clear formal processes for setting strategic decisions in the negotiation of EU
directives, but capacities for effective negotiation in practice may need reinforcement. There are clear
formal processes for allocating and managing responsibilities for negotiation, and for setting negotiating
positions (which also engage the parliament). But the framework appears less strong once a specific
negotiation has started, and external stakeholders raised a number of concerns. Public consultation by the
government is not systematic. Adopted directives may raise a range of problems. These include the level of
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detail and specificity of many directives, leaving little room for adaptation to the Swedish context, unclear
language, and the frequent requirements in directives for the provision of reports, which adds to
bureaucracy. Although these are issues which are beyond the capacity of one member state to resolve, they
do suggest that more could be done in negotiation to minimise the problems. A requirement for the ex ante
impact assessment of draft EU directives (at least the key ones) would also help to identify important
issues for the attention of negotiators.

289. The transposition of EU directives also raises some issues. Transposition deadlines are monitored
by the Prime Minister’s Office but there are no formal or systematic mechanisms for requiring timely and
effective transposition by responsible ministries. An issue raised by a number of stakeholders concerns
gold plating (going further in transposition than is strictly required by a directive). It seems difficult to
form a clear view of why, and the extent to which, goldplating occurs. Factors which obscure the picture
include the fact that transposition may be used as an opportunity to review a range of related national
regulations, efforts to maintain Swedish standards, and a clash between EU and Swedish legal frameworks.

290. Local governments, through their responsibilities for implementing EU origin regulations in a
range of important policy areas, are important actors. The EU regulatory influence on local governments
is significant due to their role in the enforcement and execution of regulations in key policy areas such as
the environment, food policy, public procurement and regional development. Although there are formal
processes for involving them in the development and transposition of EU regulations, there appears to be a
deficit of resources and capacities for effective participation by this level of government.

291. Sweden attaches importance to the interface with EU Better Regulation processes, and puts
significant effort into supporting the development of these processes. Some Swedish ministries and
agencies are very active in their own policy areas. Efforts have been made to support the EU administrative
burden reduction programme with Swedish measurement inputs, and significant progress on the EU’s
impact assessments is acknowledged. The NNR (Board of Swedish Industry and Commerce for Better
Regulation) which advocates for a large part of the business community, has been especially active in
developing and presenting proposals, both strategic and detailed, for improvement. The general consensus
is that there is important further work to be done at EU level, for example ensuring that all significant draft
directives are the subject of an impact assessment and that this is updated to capture the effects of major
amendments on the way to adoption.

The interface between the subnational and national levels of government

292. Strong traditions with deep historical, legal and cultural roots define the interface between
central and local government. There is a considerable degree of constitutionally protected decentralisation
and municipal autonomy to reflect local conditions, compared with many other European countries. This
sits alongside the principle of homogeneity in living conditions across the Swedish territory. The two
principles are a challenge to reconcile. In the same way, significant independent powers of taxation are
mitigated by a tax equalisation scheme to even out inequalities. Regulatory effects on local governments
can be contradictory as a result, as the result may be a mix of detailed regulation from the centre for some
areas, and no central direction in other areas. This is further reinforced by the traditional autonomy of
central government ministries and of their agencies, meaning that a very large number of players are taking
regulatory actions in relative isolation from each other. The 2007 Parliamentary Committee on Public
Sector Responsibilities report put it this way: “Little consideration is given to the aggregate effect of
individual measures on each other, and approaches can be contradictory.... central government should
develop a complete and coherent strategy for governance of the local government sector....there is a great
need to reunite the state”.
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293. This framework, together with other structural factors, presents challenges for the effective and
timely roll out of Better Regulation at the local level. There is also a complex sub-national geography,
highlighted by the 2007 Parliamentary Committee report. The structure of government and agency offices
in the regions is a complicating factor (each government agency, for example, is organised to fit the needs
of its own functionality). The inefficiency of the current geography is recognised by the government.
Another deep seated structural factor is the traditionally significant role of the state in the economy and
society, which is also reflected at the local level. Municipalities are major providers of public services, and
may compete with private entrepreneurs, undermining efforts to promote SMEs.

294. Yet municipalities play a critical role in the interface with citizens as well as businesses, which
necessitates the application of Better Regulation principles. Municipalities have a broad range of tasks,
mostly concerned with the execution and enforcement of national regulations, which includes the delivery
of public services, the management of planning, and the allocation of a range of permits and licences.
Fundamental decisions about how to use *“soil and water” are made by the municipalities. A number of
stakeholders, including the business community and Tillvaxtverket, underlined the growing need for this
level of government to engage in the Better Regulation agenda, despite the difficulties. Municipalities are
not yet firmly linked up with Better Regulation, compared with the situation in a number of other European
countries.

295. The central level of government needs to consider how to develop a stronger integrated
framework and vision for the management of policies and regulations affecting municipalities. The
conclusions of the Parliamentary Committee in this regard are highly relevant, and were already picked up
in the 2007 OECD report. The Ministry of Finance, as overall coordinator for local government issues, has
a potentially important role to play in this regard.

296. The autonomy of municipalities means that central Better Regulation policies do not
automatically apply directly at this level, yet some are highly relevant. For example, municipalities are not
directly involved in the central government’s Action Plan for regulatory simplification, despite being a
major source of burdens on business through their application of higher level rules, according to the
measurements carried out by Tillvaxtverket.

297. Locally generated Better Regulation is also important, and efforts are being made, but there is
some way to go. Efforts, mainly orchestrated by SALAR, are being made by the local level itself to adopt
Better Regulation best practices. SALAR is increasingly active, for example seeking to encourage its
members to standardise on approaches to the interpretation and enforcement of regulations. This review
was not able to go into detail about the actions of specific municipalities but the overall sense is of very
uneven progress, and some reluctance to adopt best practices. Yet sharing best practice is proving a
powerful lever in some other European countries such as the Netherlands, the United Kingdom and
Denmark. Benchmarking is used in some countries to encourage change, such as in Germany.

298. There is no specific framework or forum that would provide a mechanism for discussion between
the national and local levels on Better Regulation. There does not appear to be any change since the 2007
OECD report, which recorded the unusual absence of such a mechanism “to manage issues and build a
common purpose”. There is no forum, as exists in many other European countries, to bring together the
national and local levels of government for regular debate on issues of shared interest. This might aid
progress in a number of directions such as the integration of the local level into the Action Plan for
business burdens, and the best way to ensure that the local level is effectively consulted on draft
regulations of special importance to that level, given capacity constraints.
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Key recommendations

Strategy and policies for Better Regulation

1.1

Build on the effective foundations that are now in place. Keep a careful
watch on the speed and effectiveness with which the new framework is
delivering results so as to take rapid corrective or reinforcing action as
needed. Check, at regular intervals, whether there is a need for further
investments to strengthen major processes such as ex ante impact
assessment.

1.2.

Increase resources in support of regulatory simplification. Ensure that each
ministry has its own individual target to encourage buy in. Arrange for an
evaluation of the programme to make sure that it is on course to deliver real
benefits in support of competitiveness.

1.3.

Monitor the institutional framework for oversight of ex ante impact
assessment and be ready to strengthen it quickly if impact assessments fail
to improve. Address weaknesses such as the provisions for public
consultation and quantification of costs and benefits. Ensure that the full
range of impacts (not just impacts on business) is addressed in a balanced
way.

1.4.

Address the missing links in the current Better Regulation policy (see more
detailed recommendations below) and pull this together into a “whole of
government” strategy for Better Regulation. Consider whether the Better
Regulation Council should be formally asked to advise on further
development of the policy.

1.5.

Strengthen commitments to other societal groups and interests, beyond the
business community.

1.6.

Consider whether it would be helpful to establish detailed consultation
guidelines covering key aspects of good practice. Encourage the use of new
approaches, such as Internet consultations, when there is a real need to
reach out to a broader audience. Ensure that government agencies apply
best practice as well.

1.7.

Announce a clear formal commitment to broadening participation in Better
Regulation processes across all the levels of government. Strengthen
discussion with local government to establish a plan for including them in
the programme. Establish a forum for the regular exchange of views
between central government and the municipalities on Better Regulation.
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1.8. Consider a White Paper on management of the EU dimension of Better
Regulation, to capture both detailed and strategic issues that need attention
at this stage. Include a review of transposition, which appears to raise
issues.

1.9. A persuasive explanation of the reform agenda to the widest public needs to
be articulated by the Government, explaining that the objective is Better
Regulation in support of societal as well as economic objectives, going
beyond the creation of a better regulatory environment for business.

1.10. Ensure that all major regulatory policies and processes are evaluated.
Publicise the fact that this will happen, and the results when they emerge.
Consider whether to strengthen links with relevant research institutes for
specific evaluations. Consider a strategic evaluation of the whole Better
Regulation agenda.

Institutional capacities for Better Regulation

2.1. Consider whether any aspects of the Better Regulation Council’s mandate
need to be strengthened. Ensure that its existence and advice are well
publicised, for example by drawing attention wherever relevant to its
website.

2.2. Ensure that any observations which emerge from the work of the National
Audit Office (Riksrevisionen) that are relevant to Better Regulation are
incorporated into government strategic thinking on the further development
of Better Regulation.

2.3. Ensure that the surveys carried out by business organisations and feedback
on business views are used in shaping the next steps for Better Regulation
policies.

2.4. Boost the resources of the Ministry of Enterprise Better Regulation team

and form it into a proper unit, focused solely on Better Regulation.
Consider how the Ministry of Finance and the Prime Minister’s Office can
be more closely and visibly associated in support of its work.

2.5. Ensure that the work of the Ministry of Justice on legal quality and plain
language continues to be fully supported, and that its views on
developments are integrated into strategic thinking on Better Regulation.
Consider whether it would be appropriate to establish regular feedback
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from the Council on Legislation on its perceptions of developments.

2.6.

Encourage all ministries to further enhance their internal arrangements in
support of the Action Plan and the preparation of ex ante impact
assessments, and to boost these as necessary. Consider whether any
incentives and sanctions can be put in place to encourage a strong
performance across the board. An obvious one is to confirm individualised
targets for ministries in support of the Action Plan — see chapter 5 — but
there may be other useful mechanisms to promote consistently good
performance.

2.7.

Consider how horizontal co-operation across ministries can be further
boosted.

2.8.

Review the key levers available to parent ministries for setting agency
performance, including especially the annual appropriation directions and
annual reports, as well as funding. Consider, together with the Ministry of
Finance, whether these can be used more strongly, for example whether
there is scope through the annual budget round to apply pressure, or
whether Better Regulation can be embedded as part of the performance
evaluation of agency heads. Ensure that cross agency co-operation is part of
the requirements that will be followed up.

2.9.

Ensure that the reports to the Riksdag on progress with the Action Plan get
a wide circulation among the parliamentary committees. Consider whether
it would be appropriate to encourage the parliament to set up a Better
Regulation committee (as exists in some other countries such as the United
Kingdom).

2.10.

Evaluate the current resource situation, specifically with regard to the
Ministry of Enterprise (see above) and the resources of other ministries for
Better Regulation, and take steps to strengthen key actors where this is
needed. Prioritise the further development of training courses and
supporting guidance for Better Regulation and ensure that this is offered to,
and taken up by, ministries and agencies.

Transparency through public consultation and communication

3.1.

Review the Committee of Inquiry process to check for issues that make it
hard for stakeholders to participate effectively (deadlines for comments,
feedback processes, starting consultation at an earlier stage). Consider
whether there is a need to review the way in which the general public may
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access the Committee of Inquiry process in order to make its voice heard.
Encourage the use of new approaches, such as Internet consultations, where
there is a real need to reach out to a broad audience.

3.2. Consider whether it would be helpful to establish detailed consultation
guidelines covering key aspects of good practice such as timing, scope,
methods and feedback (the United Kingdom guidelines provide a good
example). Consider how to ensure that the guidelines are respected.

3.3. Consider how to ensure that government agencies systematically apply best
practice principles for public consultation, at least as regards their more
significant draft regulations.

The development of new regulations

4.1. Review the processes which are currently in place for forward planning of
new laws and secondary regulations, in consultation with interested parties
(such as the parliament and the business community) and take steps to

remedy weaknesses.

4.2. Monitor closely the institutional framework for overseeing ex ante impact
assessment and be ready to strengthen it quickly if impact assessments fail
to improve.

4.3. Review the arrangements under which both Tillvéxtverketand ESV have

responsibilities for advising on agency impact assessments, and address
any issues that are found.

4.4, Reassess the provisions as regards public consultation of impact
assessments, and quantification of costs and benefits.

4.5. Ensure that the full range of important impacts, costs and benefits is
addressed in ex ante impact assessments.

4.6. Plan for a full evaluation of the new policy in the near future.
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The management and rationalisation of existing regulations

5.1

Ensure that efforts at codification and spring cleaning of the regulatory
stock continue, in support of and alongside the strategy for regulatory
simplification.

5.2.

Increase the resources available to the Ministry of Enterprise for its co-
ordination and support role. Encourage key contributing ministries to
review whether they are adequately structured and resourced to make an
effective contribution to the Action Plan.

5.3.

Individual, or even differentiated targets should be defined for each
participating ministry. Alternatively, it should be stated explicitly that
every ministry will have to deliver 25% unless stated otherwise and
confirmed by the Cabinet. Consider also other measures to encourage buy
in, such as a link to the budget setting process for government offices, and
acknowledgment of individual contributions to the success of the Action
Plan through the performance appraisal system.

5.4.

Require the systematic use by ministries and government agencies of the
Malin database for identifying simplification actions, and for forecasting
burdens in new regulations. Ensure that Malin is exploited fully for
monitoring purposes.

5.5.

Ensure that parent ministries’ instruction ordinance and/or the annual
appropriation direction to agencies contains clear objectives for a
contribution to the Action Plan and what is expected of agencies in this
regard. Back this up with other actions such as regular update meetings
based on ongoing and transparent monitoring of activities, where these do
not already take place.

5.6.

Develop discussions with local government to establish a plan for
strengthening their involvement in the efforts at regulatory simplification.
Consider, as part of efforts to increase central resources for Better
Regulation, how resources could be made available for this work, and
whether a government agency could be given a mission to support it.
Encourage the involvement of the Ministry of Finance.

5.7.

If possible and subject to resources (see chapter 2 recommendations) move
from annual to bi-annual reports to the Riksdag. Ensure that the reports are
available quickly. Review the content and presentation of the reports, to
ensure that relevant information is presented that distinguishes plans from
achievements, and explains clearly what is required of different actors

138




GOV/RPC(2010)13

including agencies. Ensure that the information is clearly set in the broader
context of what the government is seeking to achieve for the economy and
society.

5.8. Ensure that all participating ministries and agencies have established robust
structures for communicating with the business community, and that the
latter is provided with regular feedback on developments.

5.9. Develop a communication strategy, in order to draw attention to the
progress and emerging results of the Action Plan.

5.10. Consider whether it would make sense to define specific targets for actions,
to add to the target already set for administrative burdens, drawing on the
experiences of other European countries such as the Netherlands.

5.11. Consider how the programme could be evaluated (objectively), and by
whom, on a regular basis. Use the results to guide adjustments to the
programme in order to maximise its impact.

Compliance, enforcement, appeals

6.1. Consider a review of compliance rates, based as far as possible on data that
is already available, in order to guide further steps for enforcement policy,
and to feed back into the framework for ex ante impact analysis (paying
more attention to issues of compliance and enforcement when a new
regulation is under development).

6.2. Continue the efforts at reform in order to streamline the system and
improve efficiency. As part of this, consider how to encourage the spread
of risk based approaches to inspection, as a means of minimising burdens
on companies and improving public sector efficiency, using the experience
of other European countries such as the Netherlands as a guide.

The interface between member states and the European Union

7.1. Consider a White Paper on management of the EU dimension in Better
Regulation, to capture both the detailed and strategic issues which need
attention at this stage.
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7.2.

Carry out a wide ranging consultation of both internal and external
stakeholders over the issues raised by draft EU directives, as part of the
White Paper proposed above. Consider how current mechanisms, such as
the role of the Prime Minister’s Office and its guidance on negotiations,
might be strengthened to provide more active support to negotiating
ministries and agencies. Consider whether key ministries and agencies
have adequate capacities for effective negotiation. Prioritise efforts on key
issues for Sweden, and make impact assessments a requirement for draft
directives that fall within these priority areas (the Better Regulation
Council could play a prominent role here). Develop contacts with like
minded member states to address issues such as potentially excessive
reporting requirements.

7.3.

Include, as part of the proposed White Paper, a review of transposition,
including oversight provisions to ensure that transposition is timely, and
potential issues arising in the transposition of directives, such as
goldplating.

7.4.

This too could be part of a White Paper. Establish whether there is an issue
of effective input by local governments to the negotiation and transposition
of EU directives, and if so, consider what action could be taken to facilitate
their input, perhaps by targeting the key areas for this level. Encourage
SALAR, the local government representative association, to include EU
issues in its annual list of priority areas.

7.5.

Continue the efforts to support and influence the development of EU level
Better Regulation processes.

The interface between subnational and national levels of government

8.1.

Consider, in discussion with the Swedish Association of Local Authorities
and Regions (SALAR) and interested individual municipalities, how to
bring the local level into the Action Plan for Better Regulation, and other
relevant initiatives by central government (such as impact assessment of
draft regulations that will have significant consequences for municipalities
in terms of enforcement). Consider how issues of capacity and resources
can be addressed.

8.2.

Encourage SALAR and interested municipalities to pursue their own
efforts at developing and sharing best practice, drawing on the experience
of other European countries.
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8.3. Establish a forum for the regular exchange of views between central
government (including key agencies) and the municipalities on Better
Regulation.

NOTES

Sweden-Achieving Results for Sustained Growth, OECD 2007.

The last OECD report, published in 2007, was based on missions to Sweden by an OECD team
and information collected in 2006, and thus reflects the situation in 2006, rather than 2007.

http://en.edelegationen.se.

http://www.regelradet.se/Bazment/Regelradet/sv/Yttranden.aspx.
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BETTER REGULATION IN FRANCE

Economic context and drivers of Better Regulation

299. France is a major player in the world economy. It faces substantial challenges, including loss of
business competitiveness on world markets. At the same time France can boast a range of advantages
which should help it to rise to these challenges. The implementation of certain necessary structural reforms
partly depends on a further strengthening of regulatory governance policy.

300. In recent years, French policies for Better Regulation have underlined a political will, which has
grown in strength since 2004, to undertake reforms in order to improve regulatory quality. A stronger and
deeper understanding of the importance of effective regulatory management within the administration has
helped to promote this trend. A number of public reports on the quality of the law have fuelled discussion,
and contributed to a promotion of the principles of regulatory quality. The perception of what some have
labelled the "French disease" (which is not in fact confined to France, but can also be found in some other
countries), meaning a proliferation of regulations which need to be controlled, has led to a reassessment of
the changes which are necessary to improve the rule-making process.

301. French policy on regulatory governance is also strongly linked to the reforms undertaken to
modernise the State, in the context of a deep seated use of legal instruments as the dominant instrument of
State intervention. The various current initiatives, for instance with regard to impact assessment or the
reduction of administrative burdens, also fall within the wider framework of the general review of public
policies (RGPP), launched in June 2007, immediately after the presidential elections. The RGPP aims at
achieving budgetary savings and improving the effectiveness of public policies, including improving the
quality of the services provided to citizens and businesses.

302. The relevance of effective regulatory governance for economic performance is not absent from
the debates, but is relatively muted and less visible compared with certain other European countries where
economic considerations have provided the main driving force of regulatory reforms. One of the
government's regulatory policies is the reduction in the administrative burden on businesses. Even if the
aim of this programme is to promote the competitiveness of French businesses, this consideration is not at
the "core™ of French regulatory governance policy. The fact that economic considerations play a relatively
minor role in regulatory policy is somewhat surprising in the context of post crisis recovery. The lack of a
clear link with economic policies means that regulatory governance policy is not particularly visible
beyond a restricted group of administrative and political institutions.

Public governance framework for Better Regulation

303. The organisation of public governance in France is structured around the following features:
shared executive authority between the President of the Republic and the Prime Minister; maintenance of
strong central government (even though France has embarked on a process of decentralisation over the last
three decades); a public administration characterised by recruitment based on competitive examinations
and key role played by distinctive formal groups of public servants (“grands corps de I’Etat”); and a
significant public sector.
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304. A range of extensive reforms undertaken since 2007 is leading — or will lead — to changes in this
institutional framework.

e  The constitutional law of 23 July 2008 provided parliament with new mechanisms. It should be
noted that the new provisions to strengthen parliament have limitations, not least the willingness
of members to make use of them. They are also conditioned by the reality of a parliamentary
majority.

e The territorial reform began following the debate prompted by the report of the “Attali”
Committee (2008) which, amongst other things, advocated the dismantling of one of the main
subnational levels of government (that of the department).

e The reform of the public service includes a reduction in the number of public servants and an
overhaul of the regulations governing the public service, so that there is a better match between
needs and jobs.

Developments in Better Regulation and main findings of this review
Strategy and policies for Better Regulation

305. Since the OECD Review of Regulatory Reform of France published in 2004, France has
undertaken a set of ambitious measures to improve regulatory quality; these measures constitute a major
quality change. Three substantial fields of action may be distinguished. Two are upstream: the first tackles
the process of drafting regulations by strengthening ex ante impact assessment; the second is the overhaul
of public consultation processes. The third field is downstream of regulatory production. The French
government has conducted a simplification policy which combines legal simplification and a reduction in
administrative burdens. Special efforts have also been developed to reduce the backlog of EU legislation to
be transposed into national law, and to speed up the production of secondary regulations necessary for the
implementation of primary laws, two weaknesses emphasised in the OECD 2004 report.

306. There is a tendency for the upstream and downstream policies to join up. A discussion has started
on how best to combine ex ante impact assessment and the ex post simplification policies. To date, there is
no integrated strategy in the field, but an evolutionary process is currently underway to provide a
framework for future developments. This trend is relevant to other countries as well as for France.

307. The definition and the scope of French regulatory governance policy do not always have the
broad meaning contained in the expression "Better Regulation”, which goes beyond simplification and
legal clarity. Strictly speaking, there is no regulatory governance strategy in France as such, but a set of
measures intended to improve regulatory quality, basically propelled by the perception of a "French
disease”, in other words, an overproduction of regulations that needs to be controlled. The economic
dimension and the economic cost of excessive regulation or of "poor" regulation have not yet been fully
taken into account.

308. Continued progress in regulatory governance depends on maintaining a strong political will. The
progress achieved since 2004, for instance, on impact assessment, administrative simplification and the
transposition of EU directives, has depended on a strong political will on the part both of the government
and Parliament. It should be emphasised that many of these policies are “work in progress”, and at a
midpoint of implementation. Processes and tools need to be set up and implemented, a lengthy and
exacting process. Regulatory governance is a long-term policy, with little immediate political gain, and
subject to short-term pressures.
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3009. There is no clear communication which brings together the different strands of regulatory
governance. This reflects the lack of any integrated policy and the dilution of certain initiatives in the
RGPP, which is above all presented as an initiative in favour of “users” (citizens and businesses) and
improved public services, rather than support for economic recovery. The various reforms are the subject
of separate internal communications within the administration, in an ad hoc fashion (such as, for instance
recently — February 2010 — on the progress with the simplification plan). This does not provide very clear
visibility for these reforms, either within the administration, or outside it (for stakeholders).

310. France stands out (positively) in terms of the large number of reports on regulatory quality. The
reports by the Council of State and other ad hoc committee reports which focus on specific aspects, such as
the Balladur report on local governments and the "Warsmann" report on regulatory quality, may be cited.
These assessments, although they are not regular events, have given rise to substantial changes, which
strongly suggests that it would be helpful to have such on a more systematic basis.

311. France has several players who may be able to provide regular evaluations of regulatory policy
over time. The Cour des comptes (Court of Audit), independent of the executive, has not yet undertaken
studies on regulatory governance, but could be very useful for general assessments. The programmes to
reduce administrative burdens and impact assessment processes could be candidates for this approach, as
can be seen in other countries. This approach could be envisaged as part of the development of public
policy assessments anticipated by the recent constitutional revision. The Council of State remains a major
player, especially since a new section (the administration section) was recently set up enabling it to take a
more in-depth cross-cutting view of State reform and its objectives.

Institutional capacities for Better Regulation

312. There has been real progress, based on structures firmly rooted in the French institutional
landscape. Regulatory governance in France depends on several key players, most importantly the Council
of State, the Prime Minister's services and the General Directorate for the Modernisation of the State
(DGME) in the Budget Ministry. It has been decided to develop the network around specialised units: the
legislation and quality of the law service in the General Government Secretariat (SGG) and the General
Secretariat for European Affairs (SGAE) within the Prime Minister's services, and the DGME within the
Budget Ministry. The SGG deals mainly with the flow (production of regulations), the SGAE covers the
transposition of community legislation, while the DGME looks after stock management (administrative
simplification). The Council of State remains a key element both upstream (through its consultative
function for the government and its control of * legal quality) and downstream (as the administrative judge
of last resort).

313. The question is — on which actor should France now depend within the government to secure the
long term future of these reforms? The SGG appears to be best placed to tackle cross-cutting issues. It is
emerging as a key partner to ministries in their law making processes. It does not have any direct
sanctioning powers, but its close relationship to the head of the government gives it a strong persuasive
platform from which to encourage progress. However, as is the case of many of its counterparts in other
countries, as a Prime Minister's service, it is more likely to play a co-ordination role than that of a powerful
driver of a regulatory governance network. Furthermore, it has few resources (compared to the ministries).
The French government decided to build regulatory quality policy on a network of correspondents
throughout the ministries rather than to establish a single regulatory management body, which is difficult
to fit in with the existing institutional structures and the administrative culture. Nevertheless, this network
must still be based on a strong and clear political intention, associated with a clearly recognised centre of
gravity, without which the network runs the risk of gradually disappearing.
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314, The progress in recent years is the result of monitoring and discipline (including penalties) as
well as d the development of methodologies and support tools. The administrative culture is gradually
changing with, for instance, the development of progress charts, impact assessment, the establishment of
networks of correspondents on administrative simplification and quality of the law, and the development of
new forms of consultation. The beginnings of a change in culture are evident. Two issues need attention.
First, the administrative culture remains marked by the dominant weight of legal training and, in
comparison to other countries, there is little sign of an economic culture. Second, the development of
regulatory quality requires particular attention to the training of civil servants, including in-house training.
Acculturation must continue so that the processes and tools which have been set up function effectively.

Transparency through public consultation and communication

315. Since the 2004 OECD review, the French approach to public consultation has experienced major
changes in which France has moved away from a model based largely on corporatism, though with plenty
of scope for traditional elements. The method chosen for reshaping the approach has not been to do away
completely with traditional institutionalised forms (advisory boards or committees) and pursue “all-out
use” of the Internet, but to supervise them more closely, diversify consultation procedures and involve
stakeholders more effectively beforehand in drawing up public policies. These lines of action reflect
recognition of the need to reform public consultation so that it is more effective, and to adapt consultation
methods to changes in society, while taking account of the institutional heritage and some degree of
wariness among many administrative authorities regarding the effectiveness of open consultation over the
Internet.

316. In recent years, significant breakthroughs have been achieved in revitalising public consultation.
First of all, rules governing the establishment and operation of all advisory boards have been devised, and
almost 40% of these boards were abolished in June 2009, following a process of review with “cut-off”
clauses. This rationalisation of the advisory boards will only have a long-term impact if it occurs in
conjunction with regular monitoring of the rules for the establishment and work of the boards. Secondly,
ministries have developed new consultation methods to involve stakeholders more effectively in drawing
up public policies prior to the process (the “Grenelle” forum, Internet forums on reforms or major schemes
under consideration, establishment of a “Business Council”). Thirdly, with the January 2007 law for
modernisation of the social dialogue, the reform of public consultation has also affected the processes of
consultation and negotiation involving the government and “social partners” (trade unions and business
representatives).

317. The work undertaken has to be part of a broader and more ambitious policy for reshaping public
consultation. This need is recognised by the administration, which is seeking to establish clearer
guidelines, but it has not (yet) resulted in comprehensive thought and discussion. While reform of the
advisory boards may make the system less cumbersome, it must be part of a strategic vision of what public
consultation is expected to achieve. There is a need to strengthen the openness and diversity of consultation
procedures, beyond experimentation with new methods. It is indeed increasingly hard to rely solely on
predetermined expert groups in more complex societies.

318. Consultation currently lacks a baseline methodology to support a clearer strategy and raise its
profile. During the OECD discussions, several interlocutors (from within and outside the public
administration) highlighted the need to establish more structured procedures and, more generally, to
develop guidance on consultation. Reference was made to how the views of stakeholders were often not
considered and to the lack of feedback on consultation (a frequently mentioned weak point, and not solely
in France), partly because of the pressure of time.
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3109. Much attention is focused on access to the law. Considerable effort has been invested and
maintained in developing mechanisms for accessing the law, and in particular the Légifrance and
monservicepublic.fr websites.

The development of new regulations

320. Since 2004, several advances have been made to strengthen rule making processes. The
government's Work Programme has been set up (and remains the government's internal working
document), which, every six months for the following six months, establishes the government's main
orientations and contains the list of bills, orders and decrees. The time limits for implementing the acts'
application decrees have been reduced. An application has been developed to dematerialise the regulatory
production chain. Finally, the assistance tools for drafting laws have been strengthened. The rules for
drafting legal texts have been grouped in the "legal drafting manual” (guide 1égistique). This voluminous
manual (500 pages) concentrates on legal drafting and does not adopt a comprehensive approach to the
production of regulations. It has still to be integrated into the on-line tools for the production of
regulations. The need to strengthen the legal drafting capacities in the various ministries was often
emphasised at OECD meetings, particularly to achieve texts that are clearer and easily accessible.

321. Bills introduced by the Parliament deserve attention. Since the constitutional revision of 2008
provides greater scope for parliamentary initiative, the issue arises of the need to reinforce the procedures
ensuring the quality of draft laws proposed by the members of Parliament, including impact assessment.
There is a particular risk of a “fast-track” procedure under which government initiatives are passed through
the intervention of one or more members of Parliament.

322. France has set up a new system for impact assessment which has placed it in a leading position
in Europe, at least in principle. Since 1% September 2009, impact assessment has been a constitutional
requirement. This anchoring constitutes a "first" in comparison with other countries. According to the new
provisions, an impact assessment must be attached to any bills the government sends to Parliament,
otherwise the conference of presidents of the parliamentary chamber to which they have been initially
referred may refuse to put the bill on the agenda, including if it considers that the impact assessment is
inadequate. In the event of a disagreement between the Parliament and the Prime Minister, the question is
referred to the Constitutional Council.

323. Recourse to a constitutional and organic text underscored the difficulty of making headway on
impact assessment in the rule-making process without imposing a substantial constraint. Earlier efforts
(based on Prime Ministerial circulars) did not succeed in making impact assessment a part of ministries'
practice and culture. They also failed because of a lack of rigour and penalties. In the current system, three
elements should be of help: the system results from a review process in which all the players (government,
Parliament, Council of State, administration) are engaged. The obligations and the practical details for
control are laid down very precisely by an organic law, and may not therefore be easily changed.
Substantial penalties may be incurred if an assessment turns out to be inadequate (Council of State
comments, refusal to put the draft regulation on the Parliament's agenda, which may be endorsed by the
Constitutional Council).

324, The first months of the new regime are encouraging. The government bills introduced to
Parliament now have an impact assessment with a significant scope and which is published on the
Légifrance site. The SGG has developed methodologies and reference materials, while leaving each
ministry room for manoeuvre to adapt the impact assessment’s structure and content to its field of activity.
The initial months show that impact assessment dossiers have started to be used as an argument during the
parliamentary debate, and are also taken into consideration in the broader public debate.
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325. The current interest in impact assessment must be maintained over time and resist various
pressures. The commitment — both political and administrative — made by the various stakeholders, in the
first place the Prime Minister, the Council of State and the National Assembly's Law Commission was a
key factor in setting up this system. It is essential that the government and the parliament maintain a strong
and sustainable political attention so that the threat of penalties remains credible.

326. The system does not clearly incorporate public consultation procedures and does not sufficiently
draw attention to the ’zero” (do nothing) option. So that impact assessment can be a genuine decision-
making tool, it is essential that it is accompanied by a public consultation tool to gather the elements
required for good decision-making. The studies' publication (and the important comments received) should
contribute to the tool's quality. Impact assessment must also reflect on the actual need for the law. The
analysis must therefore start far enough upstream of the reform project.

327. The methodological tools must be strengthened. Developing impact assessment requires the
methodology to be updated and developed in more detail, particularly for the economic analysis and the
cost calculations (so far as possible), a point raised by several interviewees. With regard to calculating the
cost of administrative information obligations, the "Oscar" tool must continue to be developed and updated
so that it remains relevant. The effort to determine what statistics need to be collected must also continue.
Particular attention should be given to the impacts on France's competitiveness internationally.

328. The right balance must be found when determining the system's field of application and the
proportionality of the effort devoted to impact assessment. The current system is mandatory for all
government bills, and does not apply to bills initiated by members of Parliament and to draft decrees.
There are no details with regard to updating the impact assessment to take amendments to a government
bill into consideration. It would also be useful to engage a reflection of the content and precision of the
assessment, relative to the importance of the draft text, so that the efforts are proportionate.

329. An ambitious reform has been initiated, and institutional capacities must match this ambition.
The SGG must ensure that the impact assessments are undertaken from the start of the drafting process,
that the methodology is developed, and that adequate support tools are put in place. The quality and the
reliability of the current impact assessments depend to a large degree on individual ministries. It is
important to improve economic skills so that the economic aspects both in the SGG and in the ministries
are better taken into account. It is also important to strengthen the Council of State's capacities to evaluate
the impact assessments.

The management and rationalisation of existing regulations

330. The French government has made substantial and sustained efforts over time to codify the law,
which distinguishes France from the majority of other European countries. Today, more than 40% of the
laws in force are grouped into almost 70 codes. However, all legislation cannot be codified and
maintaining existing codes requires considerable resources when faced with the flow of new regulations or
amended regulations. Codification must be not only an ex post remedy for the proliferation of regulations
but must go together with the efforts made to control the flow of regulations upstream, initially with impact
assessment.

331. Since 2003, annual simplification laws have enabled simplification to become part of the French
political landscape. These laws have helped to simplify the legal stock in a large number of domains and
also made it possible to reduce administrative burdens on businesses and citizens. The regular use of
simplification laws has raised the visibility of administrative simplification policy. The approach can
however lead to a proliferation of measures, undermining clarity.
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332. Since the OECD review of 2004, the French government has undertaken a distinctly more active
policy for the reduction of administrative burdens. A major element was the programme to "measure the
reduction of the administrative burden™ (MRCA), rooted in France's commitment to reduce administrative
burdens on businesses by 25%, made at the end of 2007. Substantial progress has been made, including a
mapping of the information obligations burdening businesses, the quantitative measurement of almost 800
of these obligations, the development of a methodology (based on the SCM), and a data base ("Oscar").

333. Since 2008, the government has given a new slant to its administrative simplification policy,
which has led to a plan to simplify 15 measures in the autumn of 2009. It was decided to re-focus efforts on
a small number of measures (irritating measures) and to base this selection on an analysis of life events.
The change in orientation expresses a willingness to respond better to priorities as expressed by users of
the administration, including businesses, and to communicate better in order to encourage and sustain
interest (political, in the administration, among users). However, this change in orientation occurred
without the measurement work carried out within the scope of the MRCA being the subject of an ex post
and detailed assessment of the whole. Furthermore, no plans were made to update Oscar which, in the long
run, runs the risk of devaluing the capital invested, just when this tool should be used to help strengthen
impact assessments.

334, More strategically, the policy to reduce administrative burdens is not clearly attached to
economic policy objectives. Above all, it is incorporated into the wider State modernisation programme
(RGPP), in which the main objective is to make the State more effective. In so doing, business
competitiveness, even if it is mentioned and is the subject of specific initiatives (such as the simplification
of business creation procedures), is not a prime objective. In the current context of the emergence of the
world economy (and that of France) from one of the more serious crises in its history, it would be timely to
create a more direct and closer link between the policy on reducing administrative burdens and boosting
the economy.

335. The objectives to be attained have not been clearly determined or assigned. The 25% reduction
announced was a step towards a more quantitative and specific approach, which can be found in the
MRCA programme. The objective was set globally, without taking into account the flow of new
regulations and without setting detailed objectives per ministry. With the slant towards life events, it is
even more important to keep on course with regard to clearly determined objectives. However, if the 25%
reduction objective is not to be officially abandoned, it is not clear, in the absence of a well-defined
guantitative monitoring, how progress made towards achieving this objective can be assessed.

336. An issue which needs attention is the co-ordination of administrative simplification actions
throughout the administration. Discussions held by OECD showed that the project to reduce administrative
burdens is somewhat out of touch with the ministries' various initiatives, which do not fall clearly within an
overall programme. The lack of precise objectives per ministry, for which they must be held accountable,
has made it difficult to promote a strong common mobilisation on the project, and, on a wider basis, for
administrative simplification.

337. There is a need for more information on the progress made. Until recently, no detailed and
regular information was provided on the progress of the administrative burden reduction programme, so
much so that this policy has remained relatively invisible both for the external stakeholders and for the rest
of the administration. The publication in February 2010 of a follow-up sheet on the 15 simplification
measures in this regard is a step in the right direction.
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Compliance, enforcement, appeals

338. Enforcement activities are (rightly) moving towards increased consideration of risk and better
coordination between inspection services. Obligations based on results have replaced obligations of means
while risk analysis is increasingly used to target controls. The policy on state modernisation and
application of Community regulations have also led to regroup some services (which in France are
primarily under the remit of central government) and to improve co-ordination of inspection bodies.
Simplification and co-ordination of inspection and control activities are the concerns raised by business
representatives in this context.

330. Alternative to judicial appeals have been developed, in particular, administrative appeals and the
Mediator. This meets the need to reduce the number of cases that come before administrative courts. The
Mediator fills in (or attempts to fill in) in the gaps in the formal system. A major room for improvement
relates to the need for greater transparency in relation to information about appeals procedures, in
particular time limits for referring a case which are often very short. Another difficulty lies in the delays
for taking cases forward, as the number of cases continues to rise.

The interface between member states and the European Union

340. Since the 2004 review, there has been a marked improvement in timely transposition. France used
to be a “poor performer” in the EU with regard to transposition. It has made up considerable ground in
transposing directives and achieved its policy goal of reducing its transposition deficit to below 1%. This
can be put down to the introduction of careful planning and monitoring arrangements. The government has
set up a system to monitor transposition very closely, with a strong “name and shame” factor. It is
important to maintain the frequency of high-level group meetings as well as the political pressure via the
European Interministerial Committee.

341. Quality control needs to be stepped up. The main weakness of the current system is its failure to
cover the quality of transposition (this is not unique to France). Quality control relies heavily on that of the
European Commission (done at the end of the process). Working on the quality of transposition requires
increased anticipation (upstream, as soon as the negotiation starts) and use of impact assessment by lead
line ministries.

342. France should be more active in developing Better Regulation issues at the EU level. There is a
need to take forward the major discussions it launched during its EU Presidency. This includes law
accessibility, including with respect to the interaction between community and national legislation, and use
of ICT for better access, interaction between impact assessment done at the EU and national level,
interaction between impact assessment and administrative simplification. Lack of resources seem to have
put a break on the capacity to follow up actively on these different topics at the EU level.

The interface between subnational and national levels of government

343. Complex structures at the subnational levels heighten the need for a coherent Better Regulation
policy. Over the past three decades, France has moved forward in a decentralisation process intended to
shift new powers and responsibilities to local officials and subnational levels of government. Better
Regulation is all the more necessary because the sub national structure rests on a large and diverse range of
municipalities, which are a fundamental point of contact for businesses and citizens.

344, Substantial progress has been made towards including subnational governments in the process of
making regulations. The Advisory Board for Regulatory Evaluation (Commission consultative sur
I’évaluation des normes — CCEN) has been recently established in order that proposed regulations from the
centre take account of the financial consequences downstream (thereby avoiding unfunded mandates).
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Strengthening consultation with local governments would help identify impacts of draft laws and decrees

at the local level, beyond financial impact.

345.

Progress could also be made to encourage understanding of Better Regulation principles and
good practices at the local level. Exchanges of good practices between local governments are currently
very limited compared to other countries. Such exchanges could be helpful to local governments, for
example in the development of model or standard administrative acts, or methods for public consultation.
Such exchanges could take place whilst respecting the fact that no local authority can have jurisdiction

over another local authority.

Key recommendations

Better Regulation strategy and policies

1.1

Regroup the different initiatives to create an overall strategy. Launch an integrated
communication over the different ongoing initiatives and the vision for future years,
highlighting the link to economic performance. Produce an annual progress report,
which could be sent to the Prime Minister and Parliament by a minister given
responsibility for coordination of the strategy implementation and its communication.
This report would be made public.

1.2.

Elaborate a communication strategy to regroup the different initiatives, showing the
interaction and leaving room for communication on individual reforms. Ensure that
communication is targeted to meet the needs of the administration as well as those of
the general public, outside the administration.

1.3.

Reinforce and make more systematic the evaluation of Better Regulation policies.
Anticipate the evaluation of key programmes, such as impact assessment. A global
evaluation could also be done to show the link between Better Regulation policies and
economic performance. Consider which body would be best placed to carry out such
evaluations.

Institutional capacities for Better Regulation

2.1. Evaluate capacities and mechanisms in place for ensuring that line ministries take full
and active responsibility for their part in simplification policies.

2.2. Consider what the adequate role and resources (including in terms of economic
capacities) of the SGG should be to ensure an efficient monitoring of Better Regulation
policies from the centre of government.

2.3. Consider setting up an inter-ministerial committee to provide political support to Better

Regulation policies as a whole. The CIE could be taken as a template. Nominate a
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minister in charge of following up and communicating on Better Regulation policies.

2.4, Strengthen administrative culture as necessary for implementation of Better Regulation
policies. Review training policy so that civil servants fully grasp Better Regulation
tools. Review economic skills.

Transparency through public consultation and communication

3.1. Engage a discussion on the ongoing overhaul of public consultation. This could be
partly based on targeted audits, for example on open consultation processes on the
Internet.

3.2. Establish consultation guidelines. Set up a consultation portal (in which the forum

website could be integrated). Encourage ministries to share their experiences to
highlight good practices and the most useful processes.

3.3. Consider how to improve Légifrance further.

Development of new regulations

4.1. Continue to reinforce basic processes for making new regulations. Further develop
online tools, in particular by integrating the légistique guide and developing training
programmes in parallel. Continue to focus on monitoring delays for issuing secondary
regulations necessary for implementation of laws and for transposing directives. Publish
the government programme to increase its visibility.

4.2. Encourage strengthening of procedures for making new regulations when they are
initiated by Parliament members.

4.3. Define a policy for consultation regarding impact assessment. Clearly integrate the
“zero option” at the very beginning of the impact assessment process.

4.4, Reinforce methodological tools, with quantification of costs as far as possible. Establish
an adequate framework and sufficient resources for the maintenance of Oscar database.

4.5. Consider extending impact assessment to draft decrees. Encourage a similar
development for draft laws initiated by members of Parliament as well as for parliament
amendments.
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4.6. Integrate economists in teams in charge of impact assessment. Set up a common training
programme across ministries to promote culture change.

4.7. Evaluate the implementation of impact assessment in a regular and detailed way.
Publish these evaluations. This could be integrated in the annual report suggested in the
first group of recommendations.

4.8. Highlight possible ways to integrate ex ante impact assessment and ex post

simplification.

The management and rationalisation of existing regulations

5.1.

Evaluate the contribution of codification to regulatory governance and more particularly
its capacity to control law production.

5.2.

Make a clear connection between administrative simplification policies and economic
challenges.

5.3.

Set up clear objectives on administrative simplification and processes for allocating
objectives to the different bodies in charge of conducting simplification. These bodies
should be made accountable for the implementation of policies in a detailed and public
way. Do not abandon quantification.

5.4.

Prepare and publish scoreboards on the effective implementation and specific results of
simplification initiatives, for both government and external stakeholders, in addition to
general communication on RGPP.

5.5.

Establish a schedule for regular evaluations. Identify the body which could be best
placed for carrying out these evaluations.

Compliance, enforcement, appeals

6.1. Encourage coordination between inspection bodies, including if necessary through
mergers.
6.2. Monitor the transparency of the different appeal processes for businesses and citizens,

and delays in processing appeals.
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The interface between member states and the European Union

7.1. Maintain pressure on monitoring of EU directive transposition by ministries.

7.2. Continue to reflect on the interaction between impact assessment undertaken at the
European Commission’s level and the national level, and on integration of impact
assessment in the transposition process.

7.3. Reinforce France’s role in discussions on Better Regulation at EU level. Consider how
to ensure adequate resources to support this objective.

The interface between subnational and national levels of government

8.1. Consider monitoring and extension of the scope of work of CCEN.

8.2. Encourage development of good practice exchanges between local governments.

8.3. Improve communication on local regulations by identifying possible measures (e.g.
legal portals? progressive codification of local regulations?)
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