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I.  PROCEEDINGS OF THE PARIS WORKSHOP 

(SECOND WORKSHOP OF THE SECOND PHASE OF THE APEC-OECD COOPERATIVE 
INITIATIVE ON REGULATORY REFORM) 

2–3 December 2003, Paris, France 

The APEC-OECD Co-operative Initiative on Regulatory Reform provides a forum for exchange of 
experiences on good regulatory concepts, policies and practices. The common agenda is driven by the 
APEC 1999 declaration of Principles to Enhance Competition and Regulatory Reform and the OECD 
Principles of the 1997 Report to Ministers on Regulatory Reform. It aims to facilitate the implementation 
of similar principles on regulatory reform in their respective member economies.  

At the launching conference, held in Singapore in February 2001, APEC and OECD representatives 
agreed upon a series of three workshops that were co-organised during the following 18 months together 
with the Governments of China, Mexico, and Korea1. At the last event of this cycle, both organisations 
decided to continue to deepen the dialogue by launching a second phase of the Co-operative Initiative. 

A central element of this new phase, which is also articulated into a series of four events, will be the 
elaboration of an APEC-OECD Integrated Checklist for self-assessment on regulatory, competition and 
market openness policies, aimed at implementing the OECD and APEC principles. The final conference in 
2004 will complete the discussions and seek an agreement on a common presentation and communication 
vehicle for the Integrated Checklist. The conference will also discuss the follow up and implementation 
mechanisms to be launched in the next phase of the Co-operative Initiative. The final Integrated Checklist 
will then be presented to the respective Executive Bodies of the APEC and the OECD in 2005. In parallel 
to these discussions, participants will continue exchanging information on good regulatory practices and 
concepts that can contribute to understanding the necessary and key elements for the Checklist at each 
workshop.  

The first workshop of the new phase was held in Vancouver, Canada in October 2003. This officially 
launched work on the Integrated Checklist and specifically on the checklist questions focusing on the 
regulatory policy component. In the Paris workshop, the second one of the new phase, participants 
discussed the competition component of the Checklist and shared competition policy experiences and 
practices of APEC and OECD member economies. 

The Paris workshop was opened by Mr. Richard Hecklinger, Deputy Secretary General of the OECD 
and Mr. Ernesto Estrada Gonzalez, General Director for International Affairs, Federal Competition 
Commission of Mexico and Convenor of the APEC Competition Policy and Deregulation Group. The first 
day of the workshop was chaired by professor Allan Fels, Dean of the Australia and New Zealand School 
of Government. Mr. Alberto Heimler, Director of the Research Department of the Competition Authority 
of Italy, and Mr. Frederic Jenny, Chair of the OECD Competition Committee and Vice President of the 
Competition Council of France, shared the morning and afternoon sessions, respectively of the second day. 

In total, the Workshop brought together more than 80 participants from 25 countries and the European 
Commission as well as representatives from business and labour organisations.  

                                                      
1. The proceedings for the Beijing Workshop were published in December 2001, for Mérida in September 

2002, for Jeju in December 2002, and for Vancouver in Dec 2003. The four reports can be accessed on the 
OECD Web site www.oecd.org/regreform. 
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Developing the Integrated Checklist 

In the discussions of this first topic of the workshop, the purpose and relevance of the Checklist were 
explained as well as its process of elaboration and steps ahead. It was noted that the Checklist could be an 
important tool in achieving economic growth, increased employment and greater economic development. 
The Checklist is intended to be a flexible, user-friendly and dynamic tool for ongoing assessment, as 
opposed to a static instrument containing items that can be checked off and then dismissed once a certain 
level of progress has been achieved. It is with this objective in mind that the style of the Checklist 
questions is performance-oriented and forward-looking. It was emphasised that the Checklist is intended to 
be a tool to assist in taking an integrated approach to the regulatory, competition and market openness 
policy areas; it is based on already existing APEC and OECD principles; and it should be used on a 
voluntary basis, as a guide to achieving “good”, as opposed to “best”, policy practices. In addition, the role 
of the Checklist in promoting the basic governance principles of increased transparency, accountability and 
performance, as well as in encouraging governments to adopt a more pro-competitive economic and 
regulatory policy, was underscored.  

To help guide the process of developing the Checklist, an informal Co-ordination Group consisting of 
representatives from seven countries was set up and had its first meeting after the reception on the first day 
of the workshop. The Co-ordination group discussed the comments on regulatory policy component of the 
Checklist and the group’s role ahead. The important points of discussion on this first topic can be 
summarised as follows. 

•  The Integrated Checklist is a voluntary instrument to self assess whether a government’s reform 
policy is heading in a good direction or not. The questions of the Checklist have been drawn from 
experiences of good practices that have been developed over time as well as from existing 
principles of APEC and OECD. 

•  The Co-ordination Group members agreed that a preamble of the Checklist should be prepared to 
describe the purpose of the Checklist explicitly so that its objective and use can be more clearly 
understood.  

•  To ensure that the Checklist is truly integrated across the three different policy areas (regulatory, 
competition, and market openness), it will be important for representatives of the three areas to 
co-operate. There also should be sufficient flow of information in both directions between APEC 
and OECD representatives. 

•  It was agreed that the Checklist should be linked with APEC and OECD meeting schedules in 
2004 and 2005, to facilitate the reporting and decision-making process and to reduce the travel 
burden on those members from the APEC and OECD Communities. Towards this end, the APEC 
and OECD Secretariats will make a co-ordinated timetable. 

•   The main roles of the Co-ordination Group are: (i) to prepare the preamble to the Checklist, (ii) to 
ensure that all relevant information and issues are brought to the Secretariat’s attention, and (iii) 
to ensure that the final content of the Checklist accurately reflects the balance of comments 
received.  

•  It was agreed that the comments on the Checklist (focusing on the competition component) should 
be sent to the OECD and APEC Secretariats by 23rd of January, 2004. 

•  The market openness policy aspects of the Checklist will be discussed in the next workshop to be 
held in Chile in May of 2004 and the concluding conference will be held in the last quarter of 
2004 in Thailand. 
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Advocacy for Competition 

This session began by addressing why competition is preferable to regulation in most circumstances. 
It was noted that competition generally leads to lower prices, better quality of goods and services, new 
products and a stimulus to the overall economy. It was then observed that competition usually is less costly 
than regulation to society as a whole, and that regulation often leads to capture of the regulator by those 
who are regulated. For these reasons, competition is generally considered to be superior to regulation in 
most circumstances. The widely accepted exceptions are where there is a market failure (e.g., natural 
monopoly, externalities, information asymmetries, minimum service standards and public goods) or where 
the government wants to promote the public interest in a particular way, for example, by ensuring 
minimum service, technical or other standards.  

When regulation is appropriate, the key is to ensure that (i) it does not distort competition more than is 
necessary to achieve the public interest objective(s) in question, and (ii) it is designed to facilitate 
competition where possible. It was emphasised that this should be the principal focus of competition 
advocacy activities. In this regard, it was mentioned that China has made a concerted effort to reform its 
legal system in order to stimulate market entry. To this end, nearly 4000 administrative approvals and 
licenses have been reviewed, with almost 1200 of them being completely abolished. In addition to the 
foregoing, an assessment should be made of the costs and benefits of the regulation, for example by 
comparing the welfare losses that would exist in the absence of regulation, with the costs that would be 
associated with establishing and maintaining the regulatory regime  

It was also noted that the authority responsible for enforcing the domestic competition law typically is 
the best placed to spearhead competition advocacy efforts within the jurisdiction, and therefore should be 
given a clear mandate to engage in this activity. It is particularly noteworthy that in Korea the Fair Trade 
Commission not only has such a mandate clearly expressed in the competition law, but also must be 
consulted in advance by the person ultimately responsible for any proposed legislation, amendments or 
regulatory approvals containing anti-competitive provisions. The knowledge that the KFTC can prevent the 
implementation of anti-competitive regulations ensures that the KFTC is consulted early and that it’s views 
are given serious consideration. This has proved to be a very effective tool in assisting Korea to pursue a 
strong competition policy. 

There was broad agreement that the competition authority should be intimately involved in the 
process of regulatory reform. Several interveners in the discussion highlighted the importance that the 
competition authority has an opportunity to provide input into the development of new regulations and 
amendments to existing regulations, at an early stage in the process. In discussing the experience in Japan, 
it was observed that the benefits of enforcement against private anti-competitive conduct can be 
significantly undermined by competition-distorting government regulations.  

At the same time, it was recognised that strong enforcement of the domestic competition law is 
perhaps the best way to enhance the credibility of the competition authority as an advocate for competition.  

Institutional Arrangements for the Competition Authority 

This session focused on items in the prototype Checklist dealing with (i) independence and 
accountability, (ii) the relationship between the competition authority and other regulators, and (iii) due 
process and appeals.  
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Regarding independence, participants from the U.S., the E.U. and other jurisdictions where the 
competition authority is not structurally independent from other branches of government suggested that 
“autonomy” is a better concept than “independence”. There was broad endorsement of this suggestion, and 
of the general proposition that competition authorities should have a high degree of autonomy to enforce 
the competition law without political or other interference. However, while maintaining autonomy in 
relation to enforcement matters is important, competition authorities need to ensure that they remain 
sufficiently plugged into the economic and regulatory policy-making process to have the appropriate 
opportunities to engage in effective competition advocacy in relation to the development of new 
regulations and amendments to existing measures.  

The discussion of this topic revealed that, in practice, the decision regarding where to draw the line 
between maintaining autonomy and maintaining an ability to be an effective advocate within government 
circles can be very difficult to make. It is noteworthy that in Hungary, government agencies must consult 
with the competition authority about proposals that may affect the conditions of competition, and the 
President of the authority can attend cabinet meetings if a topic on the agenda of the meeting would 
substantially involve competition. In addition, one of the Vice-Presidents of the competition authority has 
been a permanent invitee to the meetings of the administrative under-secretaries of state, which is a key 
opportunity to influence government policies. 

Regarding the relationship between competition authorities and other regulators, it was noted that it is 
important for there to be a clear demarcation of jurisdiction between competition authorities and their 
counterparts in regulated sectors. This is because in economies such as Thailand, where no clear allocation 
of responsibilities exists, both the competition authority and the sectoral regulator may choose to side step 
contentious issues, leaving the issue unresolved. Alternatively, the two authorities may compete for 
territory, spawning confusion among the general public. To reduce confusion and promote transparency 
where dual jurisdiction exists, a protocol or memorandum of understanding clearly defining the respective 
roles of the competition authority and the sectoral regulator can be very helpful. These tools can be 
reinforced by a commitment of these entities to engage in regular consultations and to consult each other 
on matters that may be of significant interest to each other. The experience in Korea and elsewhere 
suggests that it may be optimal to confine the jurisdiction of sectoral regulators to technical issues, and 
leave the competition authority with sole jurisdiction over competition issues. 

The principal matters discussed in connection with due process were the need to ensure an 
opportunity for persons who may be the subject of an agency decision: (i) to know the case against them 
and be provided with an opportunity to give explanations and present evidence; and (ii) to bring a timely 
and effective right of appeal of decisions by the competition authority. It was also suggested that making 
private enforcement available under the domestic competition law could provide an effective “check” on 
what might otherwise be a tendency by the competition authority to under-enforce the law. In addition, the 
need for competition authorities to safeguard and protect confidential business information was 
underscored.  

Competitive Neutrality 

The focus of the discussion of this topic was on how to neutralise the advantages that can accrue to 
government-owned business entities operating in markets that are, or have the potential to be, competitive. 
The principal competition problems that were identified as frequently arising in this context include the 
tilted playing field that can result from (i) preferential access to state assets, or failure to properly account 
for the cost of assets between private and state-owned business, (ii) use of information obtained through 
performing activities as a state-owned or regulated business that is not available to market competitors; and 
(iii) special privileges or exemptions to state-owned businesses with respect to taxes, customs 
requirements, licensing requirements, pensions, etc.  
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There was general agreement that there should be clear, and transparent rules to address these 
problems. Participants recognised that rules should ensure non-discriminatory treatment between 
government-owned entities and their private sector competitors in relation to matters such as those 
mentioned above. However, participants were divided on whether the rules should be designed to promote 
efficiency, competition or fairness. The different policy implications of these objectives were brought out 
by the example of a hospital laundry with spare capacity. Should it be able to charge only short-run 
incremental cost when it uses the spare capacity to launder for, say, an elderly care facility (the efficiency 
objective)? Or must it charge at least the stand-alone or long-run incremental cost, since that is the amount 
a private sector rival providing only one service would have to charge to remain solvent (the fairness 
objective)? If low prices to consumers are considered to be of paramount importance, and if it is believed 
that the hospital may have an ability and incentive to increase prices in the absence of actual competitors, 
what price should the hospital laundry charge to ensure that competition is not eliminated over the longer 
run and therefore can continue to exercise a disciplining influence on prices?  

One of the more comprehensive approaches to competitive neutrality can be found in Australia. 
There, the government has embraced the general principle that publicly owned businesses should not enjoy 
any net competitive advantages simply because of their government ownership. This approach to 
competitive neutrality has been incorporated into the 1995 Competition Principles Agreement signed by 
the national and state governments. In accordance with the general principle, government owned 
businesses that are active in competitive markets are required to, among other things: 

•  charge prices that fully reflect costs 

•  pay government tax and charges such as payroll tax and the goods and services tax  

•  pay commercial rates of interest on borrowings  

•  generate commercially acceptable profits 

•  comply with the same regulations that apply to private businesses 

It was observed that competitive neutrality rules should extend to privately owned organisations to 
which the government has granted special rights.  

The Characteristics of a Competition Law 

This session focused on the objectives, content and coverage of competition laws. Regarding the first 
of these topics, several commentators emphasised that competition laws should be confined to “core” 
competition objectives, which have been expressed in terms of promoting consumer welfare, innovation, 
the efficiency and adaptability of the economy, and international competitiveness. In contrast to other 
objectives such as promoting employment or national champions, or protecting small and medium sized 
businesses, “core” competition objectives focus on protecting the process of competition per se, and on 
attaining greater levels of economic efficiency. Nevertheless, there continues to be support in some 
countries to use competition laws to advance broader objectives. This raises the question of how best to 
balance multiple objectives when they are embraced in a competition law. This is a topic that could benefit 
from additional discussion. 

With respect to the content of competition laws, there did not appear to be much disagreement with 
the proposition that competition laws should prohibit hard-core cartels and abuses of dominant position or 
attempts to monopolise. However, a few participants from smaller economies took the view that 
competition laws need not necessarily contain specific provisions to address anti-competitive mergers. 
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Various issues related to the criminalisation of a competition law also were touched upon, such as the 
difficulties associated with meeting a higher burden of proof, and whether society is ready to incarcerate 
people for engaging in anti-competitive conduct. In addition, the merits of including consumer protection 
provisions in a competition law were discussed. For example, it was observed that consumer protection law 
complements competition law because the former is directed towards the infra-marginal consumer while 
the latter is directed towards the marginal consumer. Also, to the extent that deceptive marketing practices 
can alter consumer choices, they can affect the competitive balance in the market place. In any event, it 
was observed that consumer protection policies should be designed in a way that does not hinder 
competition. 

Finally, regarding coverage of competition laws, there was no disagreement with the general principle 
that competition laws should be generally applicable throughout the economy. However, some participants 
observed that “firms” in the informal sector can operate with a competitive advantage vis à vis those in the 
formal sector. This led to some discussion about whether informal sectors exist to escape oppressive 
regulation, and whether solving the underlying problem through regulatory reform would solve the 
competition problem. 

Looking Forward 

In the short concluding session, participants were informed that the next (sixth) workshop of the 
APEC-OECD Co-operative Initiative on Regulatory Reform will be held in Chile in May of 2004 and that 
the seventh workshop will be held in Thailand in the autumn of 2004. The sixth workshop will be 
organised back to back with the annual meeting of the APEC Competition Policy and Deregulation Group, 
to increase the synergies between the two meetings. 

In the meantime, the many written contributions to the Paris workshop that were received from 
representatives of many economies, including Australia, Chile, China, Chinese Taipei, Italy, Japan, 
Mexico, Papua New Guinea, Peru, Russia, Thailand, and Vietnam will be published in the proceedings of 
the Paris Workshop. 

 

 
Ernesto Estrada Gonzalez 

General Director for International Affairs 
Federal Competition Commission  

Convenor of the APEC Competition Policy 
and Deregulation Group (CPDG) 

 
 
 
 
 

Rolf Alter 
Deputy Director  

Public Governance and Territorial Development Directorate 
OECD 
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II. AGENDA OF THE PARIS WORKSHOP  

 
 
Chairpersons: 

Prof. Allan FELS, Dean, The Australia and New Zealand School of Government (2 December) 

Mr. Alberto HEIMLER, Director, Research Department, Competition Authority of Italy, (3 December, 
morning) 

Mr. Frédéric JENNY, Chair, OECD Competition Committee and Vice-President, Competition Council of 
France (3 December afternoon) 

Co-Chairpersons:  

Mr. Ernesto ESTRADA, Convenor of APEC Competition Policy and Deregulation Group (CPDG), 
Federal Competition Commission of Mexico 

Mr. Rolf ALTER, Deputy Director of Public Governance and Territorial Development, OECD Secretariat 

Tuesday 2 December 2003 

09:00 – 09:30 Registration 

09:30 – 10:00 

 

Welcome and Opening Remarks  

•  Mr. Richard HECKLINGER, Deputy Secretary General of the OECD 

•  Mr. Ernesto ESTRADA, Convenor of the APEC Competition Policy and 
Deregulation Group (CPDG)) and General Director for International Affairs, 
Federal Competition Commission, Mexico 

10:00 – 11:00 Session 1: Developing the OECD-APEC Integrated Checklist for Regulatory 
Reform 

Competition is the foundation of regulatory reform. Indeed, regulatory reform often 
involves replacement of regulation by competition. But for competition to deliver 
higher outputs, lower costs, wider variety, and greater dynamism, it must be subject to 
rules to guide market forces in directions that benefit consumers. The keynote speaker 
will address, “The role of competition policy in regulatory reform, particularly in 
APEC countries.”  

The creation of an Integrated Checklist on Regulatory Reform is a central element of 
the APEC and OECD joint programme in 2003-4. The Vancouver Workshop agreed to 
the basic architecture of the Checklist: three pillars focusing on regulatory, 
competition and market openness policies surmounted by a horizontal pediment 
applying to the three policy areas. Furthermore, it agreed the Checklist should be 
performance-oriented. It was also agreed to establish a steering group to help guide the 
APEC and OECD Secretariats in the management of the project. 
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This session will discuss and decide on the practical implementation of the agreement 
reached in Vancouver. It will discuss how to accommodate the competition aspects in 
such an architecture and the scope and type of competition policy questions to be 
developed. 

•  Mr. Rolf ALTER, Deputy Director of Public Governance and Territorial 
Development, OECD Secretariat 

•  Mr. Cesar CORDOVA NOVION, Deputy Head of Program on Regulatory 
Reform, OECD Secretariat 

•  Prof. Allan FELS, Dean, Australia and New Zealand School of Government 
(ANZSOG)  

•  Responses to the keynote speeches and general discussion 

11:00 – 11:15 Coffee Break 

 

11:15 – 13:00 Session 2: Advocacy for Competition 

This session will also focus on advocacy for reducing administrative barriers to entry 
into markets. 

Introducing or increasing competition usually benefits an economy as a whole and 
consumers in particular. Those who oppose competition are often few and forceful 
while beneficiaries of competition are dissipated and unaware of competition’s 
benefits. Competition authorities can advocate for competition to correct that 
imbalance.  

A common target for advocacy is removing constraints on market entry, such as 
licensing requirements that set excessive hurdles. Competition advocates must address 
the effects on resource allocation and consumer protection. 

•  What are effective arguments to make in advocating for competition? To 
whom? When? 

•  How can opposition to redistribution be effectively addressed? 

•  What challenges have been encountered in protecting consumers when 
markets have been liberalised? How were they addressed? 

The topic of this session, while general, relates indirectly to several items and directly 
to item B9 in the prototype Integrated Checklist. 

•  Mr. Adriaan TEN KATE, Chief economist of the Mexican Competition 
Commission, Mexico 

•  Mr. Rainer GEIGER, Deputy Director of Financial, Fiscal and Enterprise 
Affairs Directorate, OECD Secretariat 

•  Mr. Tetsuji YOKOTE, Deputy Director, International Affairs Division, Fair 
Trade Commission, Japan 
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•  Mr. Wenhong TANG, Division Director, Department of Treaty and Law, 
Ministry of Commerce, People’s Republic of China  

•  General discussion 
13:00 – 15:00  Lunch 

15:00 – 17:00 Session 3: Developing the Integrated Checklist: Institutional Arrangements for 
the Competition Authority 

•  Independence and accountability 

•  Relationship with other authorities 

•  Due process and appeals 

This session addresses how to make a competition authority effective, particularly in 
enforcing the law, as well as how the features of the legal environment should protect 
the due process rights of firms and individuals subject to the law. 

•   What aspects of independence make a competition authority effective in 
enforcement and in advocacy? 

•   How is accountability of the competition authority ensured? 

•   What institutional arrangements work best when both the competition 
authority and another authority have decision-making roles? 

•   What features of the relationship between the authorities for competition and 
for regulation of sectors best promote competition? What features of inter-
ministerial coordination best promote competition? 

•   How are fundamental due process rights of persons subject to the competition 
law protected? 

•   What access do firms and individuals harmed by violation of the competition 
law have to courts or tribunals? 

This session will discuss the concepts underlying several elements of the prototype 
Integrated Checklist, especially B1, B2, B7, B11, H3, H8 and H11. 

•  Mr. Byung Ju LEE, Director General, Competition Policy Bureau, Fair Trade 
Commission, Korea 

•  Mr. Csaba KOVACS, Head, Competition Policy Section, Competition 
Authority, Hungary 

•  Mr. Nipon POAPONGSAKORN, Senior Consultant, Thailand Development 
Research Institute, Thailand 

•  General discussion 

17.15 Cocktail: Salle George Marshall 
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Wednesday, 3 December 2003 

10:00 – 13:00 

 

Session 4: Competitive Neutrality 

Government business activities should not enjoy net competitive advantages simply by 
virtue of public sector ownership. Lack of competitive neutrality distorts competition, 
wasting resources, retarding innovation and delaying economic development. Typical 
advantages for state-owned enterprises include tax exemptions, lower costs of capital, 
exemptions from regulation, and other benefits associated with not having to achieve a 
commercial rate of return on assets. State aid issues may involve competitive 
neutrality. 

•  Do state-owned enterprises enjoy advantages over privately-owned 
enterprises? If so, what are they? How significant are they? 

•  How can these distortions be eliminated? 

•  Do other categories of enterprises, e.g., foreign or domestic, enjoy 
advantages? If so, what categories and what are the advantages? 

•  How can these distortions be eliminated? 

The topic of this session, while general, relates directly to items B10 and H4 in the 
prototype Integrated Checklist. 

•  Mr. Sander BALJÉ, Ministry of Economic Affairs, The Netherlands 

•  Mr. Ralph LATTIMORE, Assistant Commissioner, Productivity 
Commission, Australia 

•  Mr. Anton van der LANDE, Vice President of Public Affaires International, 
United Parcel Service (UPS) 

•  General discussion 

11:00 – 11:15 Coffee break 

13:00 – 15:00 Lunch 
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15:00 – 17:30 

 

Session 5: Developing the Integrated Checklist: Characteristics of a Competition 
Law 

•  Objectives 

•  Content 

•  Coverage 

This session addresses the major objectives of promoting competition in the context of 
regulation, as well as the key characteristics of a competition law.  

•  Should regulation be least distorting of competition and how should a “market 
failure” or a “legitimate public interest” be defined and identified? 

•  What conduct should a competition law prohibit? Is the list proposed in the 
prototype Integrated Checklist—hard-core cartels, abuses of dominant 
position, anticompetitive mergers—over- or under-inclusive?  

•  Can we better specify the scope of application of a competition law, now 
drafted as, “broadly to all activities in the economy… except those 
specifically excluded”? 

•  Finally can we better specify how to determine whether investigative powers 
and sanctions are effective? Is there a role for transition periods, especially for 
sanctions?  

The topics of this session relate directly to items B3, B4, B5, B6 and B8 in the 
prototype Integrated Checklist. 

•  Mr. Norman FAMILANT, Chief, Economic Litigation Section, Antitrust 
Division, Department of Justice, United States 

•  Mr. Freddy FREITAS, Technical Secretary of the Competition Tribunal of 
the National Institute of Defense of Competition and Protection of the 
Intellectual Property – INDECOPI, Peru 

•  Mr. Alberto HEIMLER, Director, Research Division, Competition Authority, 
Italy 

•  Mr. Enrique VERGARA, Deputy National Economic Prosecutor, Chile 

•  General discussion 

16.00 – 16.15 Coffee break 

17:30 – 18:00 Summary of the Sessions and Closing Remarks 

 
 
 



  

 16 



  

 17 

III. WELCOME AND OPENING SPEECH 

Mr. Ernesto ESTRADA, Convenor of the APEC Competition Policy and Deregulation Group (CPDG)) 
and General Director for International Affairs, Federal Competition Commission, Mexico 

Welcome 

Good morning ladies and gentlemen. On behalf of APEC and its Competition Policy and Deregulation 
Group, I welcome you to the second workshop of the second phase of the APEC-OECD Cooperative 
Initiative on Regulatory Reform. 

APEC member economies consider that Open and Competitive Markets are the Key Drivers of 
Economic Efficiency and Consumer Welfare. Consequently, in 1999 APEC Leaders endorsed the 
following Principles to Enhance Competition and Regulatory Reform: 

1. Non-discrimination: between or among economic entities whether they are foreign or domestic.  

2. Comprehensiveness: broad application of competition and regulatory principles to all economic 
activity. 

3. Transparency: in policies and rules, and their implementation. 

4. Accountability: clear responsibility within domestic administrations. 

5. Implementation: For its relevance to this workshop and its importance to move from concepts to 
practice, let me talk in more detail about this principle, which represents a wide array of activities 
that APEC Member Economies have to develop, such as: 

i. Review regulations that impede competition. 

ii. Achieve objectives with minimum distortions to competition. 

iii. Address anti-competitive behaviour. 

iv. Take into account the circumstances of individual economies 

v. Take practical steps to promote consistent and transparent application of policies and rules as 
well as steps to eliminate unnecessary rules and procedures. 

vi. Foster confidence and build capacity in the application of competition and regulatory policy. 

vii. Provide economic and technical co-operation and assistance and build capability in 
developing economies. 

viii.  Build on existing efforts. 
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ix. Develop programmes to support the voluntary implementation of regulatory reform. 

x. Develop effective co-operation between members. 

The APEC Competition Policy and Deregulation Group has been implementing several programs to 
underpin the inclusion of competition principles in the deregulating processes that APEC members are 
undertaking or would undertake.  

The Agreement between APEC-OECD to work jointly on regulatory reform was developed in the Fall 
of 2000 with the aim of supporting implementation of the principles on regulatory reform adopted by both 
organizations.  

The first phase of this initiative was launched in 2001, starting with an Opening Conference and 
followed by three workshops that focused on the central aspects of regulatory reform. This first phase was 
very successful in promoting a competition culture in regulatory reforms, and enhancing institutional 
capacity for high quality regulation.  

The second phase covers a two-year co-operative project consisting of four workshops, with the goal 
of promoting and supporting individual and collective voluntary implementation of the principles on 
regulatory reform adopted by the member economies of the two organisations. 

The objectives of these workshops are to discuss and exchange knowledge, experiences and practices 
of regulatory, competition and market openness policies of members, and to develop an APEC-OECD 
Integrated Checklist for self-assessment in the implementation process of APEC’s and OECD’s principles 
by each member. 

The Integrated Checklist is an ambitious project: to assure that it builds on existing knowledge, 
experience and technical capacity of members from both organisations, and considers diverse and specific 
circumstances as well as special objectives, this project requires the involvement and contribution of every 
member of APEC and the OECD.  

We are encouraged to continue with this effort not only because the development of the checklist by 
itself is already a unique opportunity to exchange ideas and experiences on a common ground, but also 
because the integrated checklist should become a powerful instrument to help our governments to self 
assess their progress in implementing the APEC and OECD principles under a voluntary basis. 

The second phase of this effort began with the workshop held in Vancouver, during October 8th and 
9th, 2003, where we agreed upon the basic architecture of the checklist and launched the discussion on its 
regulatory policy component. This discussion continued with very constructive written comments 
submitted by China, Indonesia, Japan, Mexico, New Zealand, Norway, Philippines and Thailand. As was 
also agreed in Vancouver, based on the discussions there and on the written comments, a Co-ordination 
Group will prepare a revised version of the regulatory policy component of the checklist and will distribute 
it for further comments early next year. I would like to take this opportunity to reiterate our invitation to all 
members to participate in this Group, which will have its first meeting today at 7:00 PM after the cocktail 
that the OECD Secretariat is hosting. So far, 7 members have volunteered to participate in this group: Italy, 
Japan, Korea, Mexico, New Zealand and the USA.  

The workshop we are inaugurating today will focus on competition policy. The presentations prepared 
by officials and experts from APEC and OECD members, are very promising and will facilitate a rich 
exchange of ideas, experiences and high quality practices in the central issues of competition policy: 
Competition Advocacy, Institutional Arrangements for the Competition Authority, Competition Neutrality 
and Characteristics of Competition Law. These are all included in the proposed checklist. 
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The third workshop will focus on market openness policy, and will probably be held back to back 
with the annual meeting of the APEC Competition Policy and Deregulation Group in May 2004, in Chile. 
The fourth workshop will complete the discussion and arrive at an agreement on common strategy to go 
forward with the Integrated Checklist. 

During this second workshop, I encourage all participants to actively participate during the sessions to 
better develop the competition policy component of the Integrated Checklist. Additionally, after the 
workshop, participants will have until January 23rd, 2004 to provide written comments, which together 
with the comments expressed during the workshop will constitute the basis for the Co-ordination Group to 
develop a revised version of the competition policy component of the Integrated Checklist.  

Before concluding my comments, I would like to acknowledge the OECD Secretariat for their 
continuous effort and hard work dedicated to developing and putting together a first class program and 
supporting documents and, most importantly, for identifying and assuring the participation of the most 
qualified experts worldwide in the topics to be addressed in today and tomorrow’s sessions. 

I also want to thank the APEC secretariat for their assistance in organising this event and providing 
the funds for travel expenses of several of the participants and invited experts. 

Finally, I very much appreciate the interest and dedication of all participants in this workshop. Your 
role is key in achieving the goals of the APEC-OECD Cooperative Initiative on Regulatory Reform. 

Thank you very much. Let’s start with what I anticipate will be a very successful and productive 
working sessions. 
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IV. SUMMARY OF THE PRESENTATIONS 

Session 1: Developing the OECD-APEC Integrated Checklist for Regulatory Reform 

     APEC-OECD Integrated Checklist – Issues and Process 

Mr. Rolf Alter, Deputy Director, Public Governance and Territorial Development Directorate, OECD 

The APEC/OECD process is familiar to many of you, and those who have been participating in the 
Vancouver workshop will know the project of the Integrated Checklist (IC) very well. For those, however, 
who are going to address the issues of the IC at this Paris meeting for the first time, it will be useful to have 
the same information, so that we can launch this discussion on equal footing.  

I have three comments to make which I hope will facilitate our discussion over the next two days. Let 
me also make you aware of the proceedings of the Vancouver workshop which just came out and which 
should contribute to the continuity of our discussion, at least in terms of the written material. The 
proceedings are in my view a good input for the entire project. 

(1) Purpose and relevance of the Integrated Checklist (IC) 

It will be useful to recall the purpose and relevance of the IC because we have seen quite a range of 
views on the written comments we received on the first draft and during the discussions in Vancouver. I 
think it is important that we understand the purpose clearly. As far as I see it, we are trying to integrate at 
three levels: 

•  The existing APEC and OECD principles 

•  The three key policy areas: Trade, Competition, Regulatory Quality 

•  The Governance perspective: Transparency, Accountability, Performance 

From the APEC and OECD principles on regulatory reform, the basis of the IC is already there. We 
do not have to re-create it. We are focusing on the three main areas of regulatory policies which imply 
work with three different policy communities. Achieving the integration of the three policy communities is 
not a given. It takes work in the capitals and in the Secretariat. It is a horizontal, multidisciplinary project. 
It means that we all have to work on it to bring it together, not only around the table here at the workshop, 
but in the capitals as well. 

The third level of integration is to make the IC an instrument that is compatible with the public 
governance agenda in many countries. Regulatory reform has moved from being a specialised area pursued 
by a few into mainstream policy making. This is an enormous opportunity for the IC. When we develop the 
IC we should have in mind the basic principles of governance, which are transparency, accountability, and 
performance. I think we are well advised to put our discussions at each workshop into this perspective. In 
the end, it is our governments that have to respect and apply those principles in the regulatory policy area.  
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We had a few discussions and comments saying “Is this IC useful for all the countries around the 
table?” We need to bring out this issue each time when we meet to reflect all views. It is a key issue for the 
progress of the IC project. Let me present my point of view. Regulatory policy is not static, it is a dynamic 
policy area. In our work on regulatory reform policies in the OECD, we all have learned a lot over the last 
6-8 years. Many new insights and a great variety of experiences have emerged. I am sure that the same is 
true in the APEC countries. So if we want to develop an IC, we should make it an instrument that is helpful 
to assess policies in and by the countries. By its very nature, this self assessment should also guide us on 
where to go and what are good practices elsewhere. Good practices and not best practices because I don’t 
think that the latter is a very sensible concept. Good practices that have been developed over time should 
be incorporated in the IC as options for policy makers to consider. And these should clearly be a voluntary 
instrument. There should be no formal obligation involved. As you know, in the OECD there are hardly 
recommendations or benchmarks of a binding nature. An agreement on reasonable and good practices in 
the core areas of regulatory policies – that is what we should be going to promote here. 

(2) Elaborating the IC: A two level process 

My second remark refers to the process as well. Let me say again, from the comments we have 
received, it is useful to remember that working on such an ambitious project is not something that can be 
done only in the form of technical discussion. It also should be advanced at the political level. We need to 
assure that the two areas get integrated in the process itself because in the end the IC should be approved 
by the Council in the OECD and the respective highest body in the APEC. If we want to arrive at that 
stage, throughout the two years we will be working on the project, there should be sufficient flows of 
information in both directions so that there is no surprise when the IC is presented to the political 
leadership. It is our responsibility, yours, and the Secretariats of the APEC and the OECD, to ensure this 
flow of information between the expert and political levels. 

(3) Steps ahead 

My last point is about what is ahead of us. We will look at the two pillars - regulatory quality 
discussed in Vancouver, and competition to be discussed today - in the light of very important and critical 
comments on the type of questions that the IC should raise. There seems to be a convergence of views that 
the questions should stimulate debate in the countries where the self-assessment is carried out. They should 
not be questions to which the answer is yes or no. The questions need to be formulated in a way that allows 
reflecting on what is actually happening in the individual countries that would like to use the instrument 
and what policy options exist.  

We looked in particular at one example and I would like to refer to it. We are talking about the need 
for and existence of a central unit to ensure quality of regulations. The original question that we had was: 
Is there a unit that exercises the quality control? I think there was a view around the table at the Vancouver 
meeting that it is not quite the question to ask. We should rather formulate along the lines “to what extent 
capacities are created that ensure consistent and coherent application of principles of good quality 
regulations”. If you think about the questions in this way, the instrument that will emerge will be much 
more relative. It is relative in relation to the country that wants to use it and the kind of certainty that 
characterises this design and implementation of regulatory instruments, institutions and procedures. It’s not 
to say there has to be a central unit. We do not feel comfortable even in the OECD area to recommend it as 
the best way to organise institutionally quality control, but we think there should be quality ensured at 
some place within the governance structure. This is the type of revision I would like to recommend to 
ensure that the IC becomes an instrument that can reflect the actual situation in countries of APEC and 
OECD. 
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The next items are very simple and straight forward. The co-ordination group will meet tonight for the 
first time. We know that we need a permanent dialogue among the countries for such a project. So far, we 
have a number of countries that have expressed their interest in participating, so we will certainly start 
working with the co-ordination group. We will go to Chile in the spring 2004 to discuss the trade 
dimension of the IC and we will come back to Thailand in the fall 2004 to wrap up the technical part of 
this work. We would like to aim in Thailand for some kind of recommendation of endorsement and 
approval by the governing bodies of both institutions.  

Thank you very much for your attention. 
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How does regulation relate to competition policy? Does it complement it or conflict with it? 

Prof. Allan FELS, Dean, Australia and New Zealand School of Government (ANZSOG) 

A major objective of economic policy is to create conditions which are likely to give rise to 
economically efficient outcomes – goods and services that consumers want are produced at least cost and 
in a way that matches their precise demand. In general, the best way of achieving this is through 
competitive markets. 

From this it follows that a large part of regulatory policy and reform involves: 

a) the removal of unwarranted restrictions that hinder the functioning of competition in markets 
e.g. legislation or regulation that are anticompetitive; 

b) the elimination of business actions that harm competition (e.g. cartels, anticompetitive 
mergers, abuse of market power) by the proper and vigorous application of competition law; 

c) where competition is not possible e.g. because of natural monopoly, regulation of such 
monopoly markets needs to occur where the benefits exceed the costs and if so it should 
proceed with minimal harm to competition and to efficiency. 

Regulation may exist to achieve social or environmental outcomes. If so, the general principle should 
be that the minimum necessary harm to competition and to efficiency should occur. 

This simple set of principles gives rise to a vast agenda especially when one takes account of the fact 
that the application of competition law and economic regulation of monopoly involves somewhat 
paradoxically very detailed public intervention to achieve market or market-like outcomes. In addition the 
size of the property rights issues involved attracts controversy and opposition.  

This agenda varies from one country to another and can be affected by that country’s stage of 
economic development.  

A checklist of best regulatory practices then needs to take account of such questions as: 

− what policy objectives, substantive content and sectoral coverage should competition policy 
aspire to; 

− how to devise the best possible institutional arrangements noting that these have to be 
substantial; 

− how the government or regulator should behave in advocating competition; 

− where government business fits in; 

− how policies in this area link with policies in other areas e.g. the intersection of competition 
policy and sectoral industry regulation; and 

− how the stage of development affects competition and regulation. 
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Session 2: Advocacy for Competition 

Competition Advocacy and Regulation 

Mr. Adriaan TEN KATE, Chief economist of the Mexican Competition Commission, Mexico 

After briefly mentioning the enormous advantages of competition and free access to markets over 
economic regulation as a guiding principle for modern market economies, the circumstances in which 
competition does not work properly and which make regulation necessary are revised. Four types of 
market imperfections are mentioned: externalities, information asymmetries, excessive industrial 
concentration and minimal service requirement. Examples are given of how regulation may remedy these 
market imperfections. 

The role of competition advocacy in addressing problems of regulation is twofold. First, advocacy 
may help to delineate the boundaries of regulation, particularly to avoid the regulation of activities where 
regulation is not, or no longer, necessary. Second, competition authorities and other competition advocates 
should ensure that the regulatory framework and its implementation be as competition friendly as possible, 
i.e. avoid that such measures overshoot their goal or result in undue protection of certain market players. 

Next, something is said about different mechanisms to advocate for competition. A distinction is 
made between participating in the design of the regulatory framework, on one hand, and in the 
implementation of regulatory measures, on the other. Different legal provisions empowering competition 
authorities to advocate and different advocacy models are reviewed. This is illustrated with the Mexican 
experience in the field. 

Finally a brief summary is given of the work undertaken by the ICN on competition advocacy. This 
work started with setting up a special working group on advocacy (AWG) which reported to the first 
annual conference of the ICN in Naples, September 2002. Subsequently, the AWG was split up in four 
subgroups which presented the results of their efforts at the second annual conference held in Merida last 
June. Presently the advocacy work continues under the umbrella of the Capacity Building and Competition 
Policy Implementation (CBCPI) Working Group which has adopted a checklist approach similar to that of 
the APEC-OECD Cooperative Initiative. 
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Advocacy for Competition: the Japanese Perspective 

Mr. Tetsuji YOKOTE, Deputy Director, International Affairs Division, Fair Trade Commission, Japan 

1. Opinion Survey on Awareness of Fair Competition in 2001 

1. 73.0% of respondents think of “competition” as positive, 15.0% as negative. 

2. 63.9% of respondents think that deregulation has made competition more active. 

3. More than half of respondents think of antitrust enforcement by the JFTC against cartels, bid 
riggings, etc. as insufficient. 

4. More than half of respondents expect the JFTC to enforce antitrust laws against cartels and bid 
riggings strictly and promptly. 

2. The Role of Competition Authorities 

The main task of competition authorities is the enforcement of antitrust laws. However, enforcement 
can be rendered meaningless if government regulations obstruct competition. Therefore, it is important for 
competition authorities to be involved in the process of regulatory reform through competition advocacy. 

3. The Process of Regulatory Reform in Japan 

When the Antimonopoly Act was enacted in 1947, our society believed in harmonious cooperation 
among businesses over competition and industry policy was given priority over competition policy. 

But the JFTC initiated its challenges as a pioneer of promoting deregulation, taking advantage of the 
issuance of “Recommendation of the Council on Competition Policy and Exempted or Regulated Sectors” 
in 1979. 

In 1995 the government adopted the first plan for deregulation as one of its main policies. 

4. Challenges by the JFTC 

1) Competition Advocacy 

Proposing recommendations for regulatory reform based on its findings, collaboration with regulatory 
authorities, publicity activities, etc. 

2) Strict Enforcement of Antitrust Laws 

Setting up a task-force to ensure prompt responses in public utilities sectors. 

5. Summing Up 

Strict enforcement and publicity activities enhance the credibility and convincing power of 
competition authorities, which will strongly support their advocacy. 
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New Changes on Reducing Administrative Barriers in China 

Mr. Wenhong TANG, Division Director, Department of Treaty and Law, Ministry of Commerce, 
People’s Republic of China 

In the period of transition from planned economy to market economy system, China has been 
reforming its legal system in order to stimulate more market participants and form a wholly nationwide 
market. However, how to reduce the administrative barriers to entry into market is still a problem in the 
country. Fortunately, more and more evidences show that the situation is becoming well. This presentation 
introduces some new changes on reducing administrative barriers to entry into market to entry into market 
in China. 

The first Part shows the efforts how reducing administrative barriers, especially removing 
departmental protectionism and regional protectionism, and promulgating, amending and abolishing laws, 
administrative and local regulations, and ministerial and local rules for China’s WTO accession, by 
Chinese Government. 

The second Part focuses on introducing the Law of the People’s Republic of China on Administrative 
License. In order to regulate the establishment and grant of administrative license, protect the legitimate 
rights and interests of citizens, corporations and other organizations, safeguard public interests and the 
public order, and ensure and supervise the effective exercise of administrative management by 
administrative authorities, the National People’s Congress of PRC adopted the Law on August 27, 2003, 
which is to come into force as of July 1, 2004. The presentation briefly introduces the basic principles, the 
scope, the power and procedures of establishing and granting administrative license provided in the Law. 

The conclusion gives the achievement of a campaign of administrative approval system reform from 
October 2001 to February 2003. Lastly, the presentation believes that, with further economic and legal 
reform in China, more and more participants actively entry into China’s market by fair competition manner 
in the future. 
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Session 3: Developing the Integrated Checklist: Institutional Arrangements for the Competition 
Authority 

Institutional Arrangements for the Korean Competition Authority 

Mr. Byung Ju LEE, Director General, Competition Policy Bureau, Fair Trade Commission, Korea 

1. Ensure the independence and accountability of competition authorities 

Korea Fair Trade Commission (KFTC) is granted full independence. The KFTC is a ministerial-level 
central government agency, independent from other authorities. The KFTC is granted autonomy in 
investigation and establishment and enforcement of competition policy. The full committee is the decision-
making body of the KFTC, where decisions are made based on the consensus of committee members. The 
decision-making process keeps the KFTC away from the influence of other ministries.  

The KFTC is the only governmental body given the mandate of competition law enforcement.  

2. Establish the relationship with other authorities 

On the relationship with other authorities 

The KFTC engages in active competition advocacy including the exercise of its prior-consultation 
rights. Under the prior-consultation, the KFTC is given the right to review and offer recommendations on 
the proposed bills and can prevent the implementation of anti-competitive regulations. 

On the relationship with sector-specific regulators 

The KFTC coordinates its work with sector-specific regulators in given sectors and is making efforts 
to establish and maintain sound relationship with the regulators such as Korea Communications 
Commission, Korea Electricity Commission, and Korea Broadcasting Commission. 

3. Ensure due process rights and appeals 

The KFTC recognizes an individual’s right to claim the compensation of damage in the violation case 
of competition law.  

Currently, the KFTC is seeking the amendment to further facilitate private lawsuit.  

On guaranteeing the right of plaintiff in due process 

Article 53 and 54 of the Monopoly Regulation and Fair Trade Act (MRFTA) recognizes the plaintiff’s 
right to appeal and object to the ruling.  
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Competition Policy Institutional Arrangements in Hungary 

Mr. Csaba KOVACS, Head of Competition Policy Section, Competition Authority, Hungary 

This presentation outlines the experiences of the Gazdasági Versenyhivatal (GVH – the Hungarian 
competition authority) that can be interesting or even relevant for some of the APEC countries since Hungary 
has just recently completed transition (if completed at all). Given the timeframe the presentation does not 
overview the whole picture in details, instead it concentrates on three issues: 

•  the independence of the GVH especially in the context of competition advocacy 

•  the combination of competition policy (antitrust) and some parts of consumer protection/policy 
(deceptive practices) within the portfolio of the GVH 

•  the autonomous decision making body, the Competition Council, within the GVH 

Independence from government bodies is often stated to be essential, but for competition advocacy 
(which is particularly important for transitional economies) the participation in government work is certainly 
crucial. How can these two be achieved at the same time? The GVH is an independent authority: it is an 
authority, a public body, but it is not subordinated by any ministry or by the cabinet. Nevertheless the GVH has 
always minded competition advocacy. Any government agencies must consult the GVH about legal proposals or 
proposed interventions, etc. if they affect the conditions of competition. The GVH may give a non-binding 
opinion on these proposals. Furthermore the President of the GVH can be invited to cabinet meetings if a topic 
on the agenda of the meeting would substantially involve competition. In recent years, one of the vice-
presidents has been a permanent invitee to the meetings of the administrative under-secretaries of state which is 
a key place, and practically the last opportunity to influence government policies. Sometimes the GVH 
participates in government formed councils and committees at expert level. For example one employee of the 
GVH is a member of the Hungarian Public Procurement Council. The role of the GVH in the privatisation 
process is also worthy of note. The GVH, partly due to legal constraints, has preferred to participate in the 
designing of privatisation policies concerning particular industries and in the preparation of the privatisation of 
particular companies ex ante rather than using the merger control toolkit ex post. As a part of this approach a 
GVH delegate was a permanent invitee of the privatisation agency. The institutional arrangements mentioned 
above made it possible to participate in certain government activities and to keep independence at the same 
time. The GVH basically gained information and was in the position to play an advisory role. We also 
recognised that it is much easier to convince other government bodies, especially the privatisation agency, in the 
preparation stage. 

The activity portfolio of the GVH covers not only traditional antitrust issues (namely merger control, abuse 
of dominance and restrictive agreements including cartels), but also one segment of consumer protection, 
namely misleading practices. This arrangement has positive effects on the GVH as an institution. Since the 
concept of consumer protection is less abstract and more popular than the concept of antitrust, the GVH did not 
seem to be a totally superfluous agency in the people’s perception at the very beginning. In theory the wider 
portfolio makes it also possible to deal with deception issues in a more market-oriented way. However there 
were some negative effects as well. The consumer policy issues occupied a high portion of the GVH’s 
resources, and it turned out that the synergies are limited, since the two kind of activities require basically 
different kind of skills, approach and attitude. 

There is a rather unique feature of the GVH’s institutional arrangements. The GVH is headed by the 
President, but the law enforcement decisions are made by the Competition Council. On the one hand the 
Competition Council is part of the authority; on the other hand, in the context of their decisions the members 
are independent even from the President. (The Competition Council also has a role as an appeal forum regarding 
minor procedural decisions of the case handler.) This provides a kind of double check, since the case handler’s 
report and proposal is reviewed in-house by the Council and consequently the decision might be reached more 
carefully. This is certainly useful for a newly established agency which was formed on the basis of the former 
Price Office. However, there is a kickback that the procedures may become more complicated and slow, and 
also can be more difficult to design priorities and policies in a “two headed” institution. 
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Institutional Arrangements for the Competition Authority in Thailand 

Mr. Nipon POAPONGSAKORN, Senior Consultant, Thailand Development Research Institute, 
Thailand 

The objectives of this paper are twofold. Firstly, it discusses the administration and enforcement of 
Thailand 1999 Trade Competition Act, with a focus on the weakness of the institutional arrangements. 
Secondly, it makes some suggestions on how to make the competition authority effective. The paper is 
based on previous academic work of Poapongsakorn (2002) and Nikomborirak (2003). 

Although Thailand has had a competition law since 1979, it was never enforced. To make the new law 
enforceable, the 1999 Trade Competition Act introduces a legal novelty by getting rid of the section 
requiring that an industry be declared by the cabinet as the regulated industry before any firm can be 
investigated. The law also establishes a trade competition commission as execution body with semi-
judicial power. 

However, the 3-year experience with the implementation of the law has been very disappointing. The 
TCC failed to prosecute any firms being accused of violation of the law. One important reason is that the 
government has not yet announced a ministerial notification on the definition of market dominance which 
is a necessary condition to enforce two of the most important sections on anti-competitive practices. 
However, the author argues that the main factor explaining the failure of the law is the institutional 
weakness. The TCC and its secretariat are neither independent nor accountable to the public. Rules and 
guidelines which will ensure due process rights for every concerned parties have not been established. 
Finally, there has been no overarching competition policy that lays down guidelines on the relationship 
between the authorities of competition and other regulated industries. 

To make the law effective, the composition and appointment of TCC must be overhauled. In the short 
run, clear rules, guidelines and procedures on complaint, investigation and dispute settlement have to be 
urgently created. The paper also argues that since there are no clear demarcation of responsibility between 
the authorities of competition and sectoral regulation, the most appropriate arrangement that will ensure the 
competition law is enforced is to introduce the competition field among the authorities of competition and 
other sectoral regulations. 

Without the government clear mandate on competition policy, the suggested institutional changes and 
necessary reform will not occur. Given the strong business lobby, one cannot expect any reform unless 
there are pressure from the forces outside the government, particularly the coalition of academicians and 
NGO’s. 
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Session 4: Competitive Neutrality 

“Market and Government” in the Netherlands 

Mr. Sander BALJÉ, Ministry of Economic Affairs, The Netherlands 

Government organisations often act as suppliers of goods and services in competition with private 
enterprises. In some cases the activities arise from a public responsibility based on law or decree. In other 
cases there is no such legal obligation. Two risks may be associated with market activities by government 
organizations. Firstly, a risk of economic inefficiency that results from unequal competition between 
government organizations and private undertakings. And secondly, a risk in terms of transparency and 
integrity of government organisations. Those two risks have in the Netherlands been referred to as the 
'Market and Government' problem. The ministry of Economic Affairs intends, together with the ministries 
of Justice and Internal Affairs, to implement new legislation that offers a solution to the problem of 
unequal competition between public agencies and private enterprises. The most important part of the 
solution is to enhance the Dutch Competition Act with rules of conduct for government organisations 
acting as enterprises. The rules would also aim at the conduct of private organisations to which the 
government has granted exclusive or special rights.  
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Competitive neutrality policy in Australia 

Mr. Ralph LATTIMORE, Assistant Commissioner, Productivity Commission, Australia 

 
Competitive neutrality (CN) is a policy which aims to promote efficient competition between public 

and private businesses. It seeks to ensure that significant government businesses do not have net 
competitive advantages over their competitors simply because they are government owned. Without CN, 
government agencies can retain resources even if their costs are higher than private sector counterparts. 

All Australian Governments — Federal, State and Territory — agreed in 1995 to implement this 
policy as part of their commitment to the National Competition Policy Reform Package. The Australian 
(Federal) Government’s approach is outlined in its 1996 Competitive Neutrality Policy Statement. CN 
requirements automatically apply to Commonwealth Government Business Enterprises (GBEs), designated 
business units of budget sector agencies and all in-house units that tender for competitive contracts. 

The Australian Government’s CN arrangements require that its designated government business 
activities: 

− Charge prices that fully reflect costs; 

− Pay, or include an allowance for, government taxes and charges such as payroll tax, the goods 
and services tax and local government rates; 

− Pay commercial rates of interest on borrowings;  

− Generate commercially acceptable profits; and 

− Comply with the same regulations that apply to private businesses (such as the Trade 
Practices Act and planning and environmental laws).  

CN is only applied up to the point where the benefits outweigh the costs – which avoids mechanistic 
application of the principle.  

The arrangements have limits – they do not require that government entities providing community 
facilities with social purposes (e.g. galleries) must be CN, even where a charge is imposed on the public. 
Nor do they require market testing for all activities for which there may be private suppliers.  

The Australian Government Competitive Neutrality Complaints Office is located within the 
Productivity Commission and is responsible for administering the Government’s CN complaint mechanism 
(www.pc.gov.au/ccnco/index.html). The Office can receive complaints from individuals, private businesses 
and other interested parties that a government business subject to CN is not applying it appropriately; that 
the arrangements are ineffective in removing competitive advantages arising from government ownership; 
or that a particular government activity which has not been subject to CN should be.  

Complaints have been directed against both stand–alone GBEs and business units within non–
commerical agencies. For GBEs, prices for individual services are less relevant for gauging compliance 
with the policy. Rather, the aggregate rate of return across all competitive services is the key test (once any 
adjustments have been made for tax or borrowing advantages) — see ‘Rate of Return Issues’ for more 
details (www.pc.gov.au/ccnco/publications/cnror/cnror.pdf). 
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For Business Units, a key issue is the attribution of shared costs and assets between the non-
commercial parent and the business unit. Different allocation methods can result in a significantly different 
cost base for the business unit, and hence a different revenue target. Allocating costs on a simple pro rata 
basis can artificially constrain the pricing options of a business unit. These issues are explored in the 
Office’s publication ‘Cost allocation and pricing’ (www.pc.gov.au/ccnco/publications/costallo/costallo.pdf). 
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Making Competitive Neutrality a Reality in Postal Markets 

Mr. Anton van der LANDE, Vice President of Public Affaires International, United Parcel Service 
(UPS) 

The two central themes of this session go to the core of crucial concerns for new entrants – to be able 
to compete on fair terms with existing players/incumbents in national markets which have been 
traditionally been the exclusive domain of state owned companies. 

Absent effective guarantees of competitive neutrality and confidence in effective, pro-active 
regulatory and competition policies – new entrants may be hesitant players but they also have to be 
determined players if the full advantages of open, competitive markets are to be realised for consumers. 

Indeed a private competitor may also have to function as a catalyst for pro-active regulatory and 
competition control. 

It is important to consider whether adequate regulatory measures exist and are implemented to ensure 
competitive neutrality between publicly owned incumbents – and new entrants 

It is equally important to assess whether regulation, competition and market openness policies avoid 
de facto discrimination between incumbents and new entrants. 

GENERAL THEMES 

•  Ensure competitive neutrality between publicly owned incumbents – and new entrants 

•  Is there de facto discrimination between incumbents and new entrants. 

TYPICAL ADVANTAGES FOR STATE-OWNED/SEMI-PRIVATISED FIRMS  

•  Favourable tax treatment – exemption from corporation taxes; exemption from vat; exemption 
from certain special taxes  

•  Preferential access to state assets – buildings, infrastructure, equipment, personnel on secondment 

•  Customs privileges: more data elements, Duty free threshold, clearance procedures, extra labour 
charges 

•  Parking, night flights, city-centre access 

•  Security provisions 

TYPICAL ADVANTAGES FOR STATE-OWNED/SEMI-PRIVATISED FIRMS 

•  Privileged access to low-cost debt financing 

•  Absorption Pension liabilities, Germany 

•  Cost allocation 

•  State guarantees 



  

 35 

•  State 'dowries' on corporatization, Germany, The Netherlands, France. 

EC POSTAL DIRECTIVES GIVES SPECIFIC ADVANTAGES DURING TRANSITION 

•  No liberalisation before 2009 

•  Rates should be affordable? No definition 

•  Geared to costs? Very vague concept 

•  Separation of accounts? Very important how costs are allocated to make separation  

•  Meaningful 

•  Independent regulator? Should be as independent as a judge 

Conclusion 

•  Rules should be clear 

•  Example: The new electricity and gas market directives?  

•  Apply “Alt Mark” criteria to postal sector 

•  Burden of proof with incumbent 

•  Incumbents are expanding 

•  Consolidation 

•  European Post Office’s acquired 180 companies during past 5 years 

PRIVATE SECTOR COMPETITOR OBSERVATIONS 

•  Competition controls must be fully implemented and applied 

•  Equally applied to public and private firms 

•  Need pro-active approach 

SHORTCOMINGS 

•  National regulatory supervision is often restricted to narrow, domestic issues  

•  Does not usually extend to monitoring overseas activities or non-regulated activities 

•  Limited resources available to regulator 

•  National regulatory instruments inadequate to the task 

•  National regulatory procedures are not fully open, transparent and accountable 
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•  Conflict of interest 

EXAMPLE 

1994 UPS complaint against Germany and DP 

•  2001: excessive pricing and predatory pricing decision, $ 24million fine 

•  2002: State Aid Decision, $ 1 billion repayment 

•  State Aid Decision being appealed by DP 

•  Length of time from initiation to conclusion is considerable – a decade! 

•  Result: to date: repayment of substantial state aid; heavy predatory pricing fines  

But: 

Postal prices on German market remain highest in Europe and Cross subsidisation continues 

CONCLUSION 

•  Competitive neutrality can only be assured if regulations reflects a fundamental principle of non- 
discrimination: 

•  Incumbents inside or just newly placed outside the public sector continue to enjoy a raft of 
privileges and advantages which are not available to new entrants 

•  Private competitors must be prepared to invest considerable time and resources in order to realise 
competitive neutrality 

•  The 'return ' on this investment will not always be immediate and perhaps not even apparent in 
the short-term 

•  Strong “independent” regulator is key 
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Session 5: Developing the Integrated Checklist: Characteristics of a Competition Law 

Predictability and Transparency in Merger and Conduct Enforcement 

[The views presented are not purported to reflect those of the United States Dept. of Justice] 

Mr. Norman FAMILANT, Chief, Economic Litigation Section, Antitrust Division, Department of 
Justice, United States 

I. The importance of both concepts are noted in the Prototype Integrated Checklist (e.g., H6) 

A. I will explore choices the competition authority must make. 

B. I will confine my comments to the areas of mergers and conduct/monopolization/ abuse of 
dominance investigations–not ordinary price fixing and bid rigging. 

II. Predictability 

A. No matter what format or specificity is followed in developing enforcement rules or guidelines, 
the competition authority will confront “difficult calls.” Writing “clear” rules will not likely 
lead to avoidance of close calls. 

1. The competition authority cannot articulate in advance a rule for every situation it 
could confront. 

2. We can expect firms to present mergers and conduct that test the enforcement frontier 
they perceive the agency has adopted.  

B. It is both impossible and undesirable to write rigid, binding rules identifying situations leading 
to enforcement actions. The process would generate too many false positives and false 
negatives. Enforcement must be case-specific. 

1. In mergers, among other reasons, many of the advances developed by economists and 
increasingly used by competition authorities clearly incorporate case-specific analysis–
e.g., Merger Simulation econometric techniques and Critical Loss Analysis used in 
market definition. 

2. In conduct enforcement, consider the difficulty of attempting to write a general rule on 
product bundling (within the category of foreclosure/exclusion). 

C. The competition authority should lay out in advance the general methodology it will apply in its 
assessments–the evaluation criteria it believes are important, etc. 

III. Transparency 

A. Transparency is obviously a way of furthering predictability. 

B. Key decisions the competition authority must make: 

1. What level of detail should be released in establishing the basis of a decision to 
challenge a particular merger or specific conduct? 

a. On challenges, the authority has to balance the gains and losses from making 
information available. It needs to attempt to release as much information as 
possible, given the costs of compiling those releases and the impact on 
securing confidential information from the targets, rivals, and buyers. 

b. Much of the payoff in increased predictability will come even from releasing 
aggregated data, or data disguising firm identities. Note U.S. DOJ/FTC 
announced forthcoming release of such information. 

2. On the level of detail provided by the authority when there is no challenge: 

a. Again, the same balancing of costs and benefits must be conducted. 

b. In the U.S., both DOJ and the FTC publicly report some aggregated, summary 
data on preliminary investigations opened, etc. 
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Characteristics of the Peruvian Competition Law 

Mr. Freddy FREITAS, Technical Secretary of the Competition Tribunal of the National Institute of 
Defense of Competition and Protection of the Intellectual Property – INDECOPI, Peru 

The Peruvian Competition Law was enacted in November 1991. It was the first law in Peru which 
was related to competition issues. 

Law Purpose: The law is intended to eliminate those conducts that monopolize or attempt to 
monopolize the market and control or restrict competition, by this means the law guarantees a workable 
competition in the whole chain of production and distribution of goods and services looking for the 
consumer surplus maximization.  

Competition Authority: INDECOPI is an administrative authority, subject to judicial control, that 
has two instances, the Free Competition Commission is the authority that enforces the competition law and 
the Competition Tribunal decides over the legality of Commission’s decisions when they were appealed. 

Law’s Scope: The Peruvian Competition Law has a broad scope, in this sense, all people, including 
all kind of businesses, incorporated and not incorporated companies, partnerships, joint ventures, public 
owned companies, which perform economic activities in all market sectors, with exception of 
telecommunications, are subject to its provisions.  

Sanctioned Conducts: The Peruvian Competition Law forbids collusory practices and the abuse of 
dominant position. However, merger’s control is only considered in electricity sector, when merger 
involves companies that own a market share equal or greater to 15% in the cases of horizontal 
concentration or 5% of any of the involved markets in the case of acts of vertical concentration.  

Procedure: Any party who files a lawsuit could initiate proceedings before the Free Competition 
Commission, it also could be initiated ex officio. The proceeding has two phases: preliminary investigation 
and second phase when charges are filed. The Tribunal doctrine has been trying to ensure that due process 
and the right of defense of all parties involved in proceedings under the law provisions are fully respected. 
The Competition Tribunal’s decisions are subject to judicial by the Supreme Court. 

Sanctions: The Competition Authority can sanction offenders with a fine of no more than 10% of 
their gross sales or income considering last fiscal year previous to the Commission’s decision. Likewise, 
Commission could file criminal action against offenders, Criminal Code considers imprisonment for no 
more than six years. Finally, any party adversely affected by the agreements, contracts or practices 
forbidden by Competition Law have the right to file a lawsuit looking for damages to be granted. Those 
who have been unfairly accused by any people also have the right to look for damages. 

Nowadays, INDECOPI is in a process of amendment of the competition law, evaluating the 
convenience of extending merger’s control to all economic sectors, imposing more effective sanctions, etc. 
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The political economy of competition policy with some reference to consumer policy and to 
regulation 

(Speaking notes) 

Mr. Alberto HEIMLER, Director, Research Division, Competition Authority, Italy 

Competition enhances the choice possibilities of the marginal consumer. Indeed in order for a 
competitive market to emerge, not all consumers in the market need to be willing to change supplier. If the 
amount of consumption that is diverted to other suppliers after a price increase (price is intended here as a 
proxy of any firm’s strategy in the market) is such as to make it unprofitable, then, assuming no price 
discrimination, competition is sufficient to discipline market behaviour. By addressing the natural 
inclination of marginal customers to switch supplier, competition protects all customers, including those 
unwilling to change. This is the main reason why competition policy (both antitrust enforcement and 
liberalization) is a general purpose policy. 

Consumer policy aims at protecting the infra-marginal consumer, the one less informed and, as a 
consequence, less willing to change. By making sure that producers maintain a given quality standard or by 
increasing the amount of correct information available to consumers, consumer policy aims at enhancing 
confidence in the market and at enlarging the number of consumers aware of the quality/price 
characteristics of alternative suppliers. Consumer policy regulates product characteristics (health and 
safety), suppliers (professional qualifications), marketing methods (requirements on advertising or on 
labels), contract terms (small prints), an industry or sector (codes of practice).  

Consumer and competition policies complement each other most of the times. Greater transparency 
and increased information benefit both the marginal and the infra-marginal consumer. Sometimes the two 
policies are (imperfect) substitutes. Any contrast originates from an excessive regulation.  

Complementarity. Consumer policy promotes transparency (i.e. mandatory labelling) and also makes 
sure that product quality is not below a pre-determined standard (i.e. only approved ingredients can be 
used). It is possible that transparency would emerge naturally as a profit maximizing strategy, especially in 
markets where firms’ reputation is the variable about which firms compete and consumers can easily detect 
ingredients (there is no asymmetry of information). In any case, even in those rare circumstances where 
firms rivalry is based on reputation and there is no asymmetry of information (no lemon market), 
mandating firms to put a label on the products they sell is in no way restrictive of competition. As for the 
reason of imposing that only tested ingredients be used, it is to protect all consumers because even the most 
informed among them might not be aware of all dangerous ingredients. Furthermore it cannot be 
mandatory to read the label. So also in this respect consumer protection is not in any way contrary to 
competition. Quite the contrary by making products safer, consumer protection enhances competition. The 
same is true for the provisions against misleading advertising. If consumers cannot trust the information 
they receive, it might well have disruptive effects, altogether eliminating good products from the market. 
Competition can flourish within the limits provided by consumer policy. There is no contradiction between 
the two policies when both are necessary. Very often competition policy alone is not sufficient. For 
example maximum price regulations can be beneficial for consumers (maximum price for tow away 
service on the highway). There might also be instances where it is necessary to establish a category of low 
price services to favour the unsophisticated consumer that otherwise might be exploited by a not 
transparent highly regulated market (filing the income tax returns for employee and retired people).  
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Substitutability. Many times competition policy can be a (superior) substitute to consumer policy. In 
the Italian antitrust case against a very detailed exchange of information program among all domestic car 
insurance companies, price transparency was guaranteed only among producers, while consumers were 
kept substantially uninformed. Transparency was mainly a facilitating practice for collusion and did not 
produce any beneficial effect on consumers that were kept uninformed. Should price information be 
thoroughly available to consumers, as suggested in the Authority’s decision, the exchange would not 
necessarily be considered restrictive, since greater information would have allowed consumers to choose 
among alternative car insurance policies. Competition would protect all consumers.  

Marginal complementarities. It is not always the case that greater information enhances the 
possibility of consumers to make coherent choices. Information can very often be too complex to analyse 
or simply be too large. In such cases consumer policy can be very helpful in obliging firms to present the 
information to consumers in a simple way. For example firms might all be obliged to present their prices in 
a way that favours the possibility of making comparisons. This implies, in the case of car insurance, to 
have all companies make price information available to consumers in a standardized way. Or, at least until 
a market is developed, make sure that companies that provide information on car insurance policies over 
the Internet declare their degree of independence from market players.  

Contrasts. Contrasts between consumer and competition policy can exist when regulation is 
unnecessary. For example in many countries a minimum tariff is imposed on professional services. 
Antitrust authorities tend to see such minimum tariffs as collusive devices aiming at exploiting consumers. 
Very often consumer associations argue that this is not the case and that these minimum tariffs are 
advantageous for the unsophisticated consumer, bringing transparency in a market where the quality of the 
service provided is very difficult to judge even after consumption (credence goods). However transparency 
should not impede professionals to provide discounts to such minimum tariffs. In most jurisdictions 
discounts are not allowed, strengthening the case of antitrust authorities. Of course, when abolishing 
minimum tariffs, the unsophisticated consumer might well be hurt, so that an analysis of the specific 
circumstances of the profession/country would be necessary to see whether there is the need for some 
additional regulation.  

The regulation and competition interface. Also regulatory interventions are necessary when the 
behavior of marginal consumers is not sufficient to discipline the company, either because there is only one 
supplier in the market (natural monopoly) or because there is a strong asymmetry of information between 
suppliers and users, so that the mechanism of (marginal) competition is not effective. Regulation, however, 
is a very imperfect substitute for a market mechanism not because of capture, but mainly because the 
regulator is not fully informed on the costs of the regulated firm and on the characteristic of demand it 
faces. The problem of information asymmetries cannot be resolved by resorting to coercion. Regulation 
can however set up adequate incentives to economic agents to provide as much information as possible. 
First of all, regulators may need to grant regulated entities at least a portion of the benefits they expect to 
reap from their information advantage, since efficient regulation can yield enough resources to outweigh 
paying off such benefits. Second, whenever significant externalities or information asymmetries exist, 
regulators should seek adequate public participation in policy formulation, consulting all those who can 
provide relevant information – particularly when their interests are adversarial to those held by the 
regulated undertakings. Third, whenever economies of scale reduce the number of firms operating in the 
market, thus conferring upon them market power, regulators should be capable to intervene upon the 
horizontal and vertical organization of the industry, separating products and activities where such 
economies actually occur. 
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Regulatory barriers to entry Competition is mainly created by new entrants that try to gain market 
shares at the expense of other market participants. As a consequence, the more efficient way to reduce 
competition is by making entry difficult. In this perspective the most effective way to block entry is doing 
it by law. In such a case the block is complete and firms can be fully protected without violating any law, 
including the antitrust law. This is the reason why lobbyists are investing huge resources for introducing 
protectionist measures or to maintain them. For example in many countries existing operators are very 
active participants of commissions in charge of authorizing entry in markets like retail trade, gasoline 
distribution or road transport, where new competitors can be very disruptive of existing equilibria. 
Especially in developing countries restrictions can even go as far as granting exclusive rights, for example 
for imports, that have a very questionable effect on prices (which is the main reason they are granted) but 
certainly have a negative affect on users of these imports. A preliminary distinction can be made between 
quantitative restrictions, consisting in the pre-determination, direct or indirect, of a maximum number of 
undertakings (for example, by allowing a fixed number of operators in the market or by fixing a minimum 
distance between points of sale, or a ceiling on the total number of competitors) and qualitative 
requirements, which may consist of limitations in terms of type of university diploma, professional 
experience, passing an examination, or achieving a certain level of turnover before being allowed to 
operate. In general quantitative restrictions, when they do not depend on physical scarcities are 
protectionist, while qualitative restrictions may be pro competitive and pro consumer.  

Regulating business activity. Aside from access barriers, a number of other regulatory restraints are 
imposed on undertakings, not always in a justifiable manner. These include the regulation of prices and 
tariffs, limitations on the range of products to be sold and on the geographic area of activity, imposition of 
a maximum number of hours of opening, standards on product quality etc.  

Setting a floor on pricing: always restrictive 

Setting a ceiling on prices: sometimes pro competitive 

Limiting the range of products to be carried: justified only when joint supply would lead to negative 
 social effects 

Establishing maximum hours of opening: sometimes anticompetitive 

Minimum standards on quality of services: appropriate with relevant information asymmetries 

How to enhance competition. Regulatory restrictions are very difficult to be eliminated. First of all 
there are quite a number of well organized interested parties to any restriction of competition, especially to 
those that impede or restrict entry. Second, special interests are concentrated and gain substantially from 
any restriction of competition. On the other hand, losers from such restrictions are scattered across society 
each losing a minimal amount. Third special interests always picture competition as disruptive, while 
justifying restrictive regulations in terms of what are widely perceived as general interest objectives: 
employment, social cohesion, quality, universal service, market stability etc. The difficulty for competition 
advocates is that they have to prove that there is no market failure warranting regulator intervention or that, 
if indeed there is one, it can be addressed with less intrusive solutions. Competition enhancing reforms 
have an effect on existing competitors, making it more difficult for the weakest to remain in the market or 
not to adjust, but they mainly create greater possibilities for new entrants. The net effect is strongly 
positive. However what people see most as the outcome of a competitive process is the challenges brought 
to the weakest competitors, more than the opportunities for outsiders. This why the case for competition is 
relatively easier when the objective is to block a new proposal, while it is much more difficult to eliminate 
existing protections. Since it is clear who loses from competition enhancing regulatory reform, while gains 
are much more uncertain, the best possibility for competition is to find an outside advocate, like the 
European Commission, the IMF, the WTO or some other international body. 
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Antitrust enforcement. Antitrust laws aim at impeding that market power is artificially enhanced 
(rules against restrictive agreements), that it is not used to impede entry into the market (provisions against 
abuse of dominance) and that it should be acquired by competing for new customers, not by merging with 
another firms (rules against mergers that would substantially lessen competition). In the debate on 
convergence/divergence in antitrust enforcement in different jurisdictions economic analysis is the key 
element to consider. For example, irrespective of the envisaged change in the legal test in the EU, US and 
EU practices in merger control are largely convergent. In both jurisdictions the definition of the relevant 
market is strongly based on economic analysis and so is the evaluation of the substantive restrictions of 
competition originating from the merger. In practice, instances of genuine disagreement are quite rare and 
in general the analysis follows very similar steps, so there is a high degree of probability that the results of 
a merger investigation on both sides of the Atlantic will lead to a common conclusion. The same is true for 
the identification of hard-core cartels where economic analysis is relevant for excluding efficiency 
justifications. In both jurisdictions hard-core cartels are prohibited, even though with some differences with 
respect to the nature of sanctions, e.g. only administrative in the EC, but mainly criminal in the US. In the 
past, the EC was strongly criticized for the lack of economic reasoning in the evaluation of the 
restrictiveness of non hard-core agreements, especially vertical ones. With the adoption of the block 
exemption regulation on vertical agreements in 1999 and of the relative guidelines in 2000, that gap has 
been filled. In this area, as in mergers, European and US practices are now largely convergent. The 
situation is very different in abuse of dominance/monopolization cases, where economic analysis in 
Europe, but in many cases also in the US, is still not very well developed.  
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Characteristics of the Chilean Competition Law 

Mr. Enrique VERGARA, Deputy National Economic Prosecutor, Chile 

After a year and a half of negotiations in Congress, on November 14th, 2003, the new Chilean 
Competition Law was officially published and it will have full effect on February 12th, 2004. While the 
focus of the new law was the creation of an Antitrust Tribunal, during the discussion of the bill we had to 
deal with many of the topics that we are going to discuss in the Session 5 of the Workshop. In fact, the 
issues of the objectives of the competition law, the conducts prohibited by law, the scope of the law, the 
investigative powers of the Competition Agency and the effective sanctions, were also objects of 
discussion 

As a result, the law provides for an Antitrust Tribunal composed of three lawyers and two economists, 
all of them experts on competition issues and paid accordingly. The law establishes professional support, 
including lawyers, economists and administrators. The members of the new Tribunal must be appointed by 
the President of the Republic of Chile and the Central Bank of Chile, after an objective public process. 

As mentioned above, the objectives of competition were also discussed. In fact, in the original 
proposal, it was provided that the main objective of competition was to promote economic efficiency and 
consumer welfare. Unfortunately, this original text ultimately was not approved. 

The law also made an improvement when it clarifies the examples of anticompetitive conducts. 
Following most competition systems, the law prohibits cartels and abuses of dominant position. The unfair 
competition discussion was resolved also. 

In relation with the scope of the law, the text doesn’t innovate. That means that the law applies to all 
activities in the economy, including goods and services, as well as the conducts of both public and private 
firms.  

Even though the National Economic Prosecutor Office was not the object of the reform, we took 
advantage of the discussion in Congress and clarified a few new investigative powers, and strengthen the 
area of cooperation agreements with other agencies.  

Finally, regarding the topic of the effective sanctions, the new law eliminated prison punishment, but, 
at the same time, increased considerably the fines from US$ 460 000 to US $ 11 000 000. This fine may be 
applied to a company or its directors, managers, or whoever might have participated in an anticompetitive 
agreement. The reason for this change was to addressed the legal problem of maintaining criminal 
consequences vis a vis the principles of Criminal Law. 
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APPENDIX 1: ELEMENTS OF THE PROTOTYPE INTEGRATED CHECKLIST 
PARTICULARLY RELEVANT TO THIS WORKSHOP 

Session 2 Topics: Competition Advocacy  

•  B9.  Does the Competition Authority have a clear mandate in the competition law to advocate 
actively in order to promote competition and efficiency throughout the economy? 

Session 3 Topics: Institutional Arrangements 

•  B1.  Is there an independent agency responsible for the administration and enforcement of the 
competition law (the “Competition Authority”) and does it have sufficient resources and capacity 
to do its job?  

•  B2.  If there is any role reserved for governmental bodies other than the Competition Authority 
under the competition law, are the factors taken into account by such a decision-maker, and their 
relative weighting, transparent? 

•  B7.  Is there a transparent policy and practice that addresses the relationship between the 
Competition Authority and sectoral regulatory authorities? 

•  B11. Do firms and individuals have access to the relevant court(s) or tribunal(s) to seek 
compensation for damages suffered as a result of conduct contrary to the domestic competition 
law? 

•  H3.  Have clear accountability mechanisms been established to ensure the effective 
implementation of regulatory, competition and market openness policies? 

•  H8.  Has the government established effective inter-ministerial mechanisms for managing and 
co-ordinating regulatory reform and integrating competition and market openness considerations 
into regulatory management systems? 

•  H11.  Does the legal framework ensure the fundamental due process rights of persons subject to 
the law, in particular concerning the appeal system? 

 

Session 4 Topics: Competitive Neutrality  

•  B10.  Are measures taken to neutralise the advantages accruing to government business activities 
as a consequence of their public ownership? 

•  H4.  Do regulation and competition principles avoid discrimination between or among entities in 
like circumstances, whether these entities are foreign or domestic? 
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Session 5 Topics: Objectives, Content and Exemptions/Exceptions/Exclusions of a Competition Law 

•  B3. Is the competition policy directed towards promoting efficiency and eliminating or 
minimising the material competition distorting aspects of all existing and future laws, regulations, 
administrative practices and other institutional measures (collectively “regulations”) that have an 
impact upon markets? 

•  B4.  Do the objectives of the competition law and policy include, and only include, promoting 
and protecting the competitive process and enhancing economic efficiency including consumer 
surplus?  

•  B5.  Does the competition law prohibit hard-core cartel conduct, abuses of dominant position or 
attempts to monopolise, and contain provisions to address effectively anti-competitive mergers?  

•  B6.  Does the competition law apply broadly to all activities in the economy, including both 
goods and services, as well as to both public and private activities, except for those specifically 
excluded?  

•  B8.  Does the Competition Authority have effective investigative powers and does the law 
contain effective sanctions to punish and deter anti-competitive behaviour? 



  

 47 

APPENDIX 2: PROTOTYPE APEC-OECD INTEGRATED CHECKLIST ON REGULATORY 
REFORM 

ADDRESSING REGULATORY, COMPETITION POLICY,  
AND MARKET OPENNESS POLICY ISSUES 

HORIZONTAL CRITERIA CONCERNING REGULATORY REFORM 

Regulatory reform refers to changes that improve regulatory quality to enhance the economic performance, cost-effectiveness, or 
legal quality of regulations and related government formalities. Reform can mean revision of a single regulation, the scrapping and 
rebuilding of an entire regulatory regime and its institutions, or improvement of processes for making regulations and managing 
reform. Deregulation is a subset of regulatory reform and refers to complete or partial elimination of regulation in a sector to 
improve economic performance.  

Regulatory, competition and market openness policies are key drivers for a successful and coherent regulatory reform. 

H1. Is there an integrated policy for regulatory reform that sets out principles dealing with 
regulatory, competition and market openness policies? 

Comments: 

 A statement setting out principles to govern regulatory reform provides strong guidance and 
benchmarks for action by officials. It also sets out what the public can expect from government 
regarding regulation. Both domestic and foreign stakeholders would have, in addition to other 
obligations that may govern regulatory action, a statement of government policy for reference. The 
integrated policy can become a touchstone for government action. 

 An integrated policy is essential in ensuring that policies in all concerned areas are mutually 
supportive. It would be expected to include key elements from each of the policy areas, such as 
transparency, non-discrimination, and minimal interference with competition and open markets, 
consistent with obtaining policy objectives. It may set out principles for communication and analysis, 
including substantive areas that may be considered in analysis. The integrated policy is closely tied to 
Question H2 since it provides an opportunity for political leaders and senior officials to express their 
message of support for regulatory reform. 

H2. Do political leaders and senior officials provide a strong and continuous message to both the 
public and officials to support regulatory reform, including the explicit fostering of competition and 
open markets? 

Comments: 

 Support and interest in reform activities are key elements for their success. Reforms often confront 
powerful interest groups outside or inside the government. Often the long-term benefits of reforms are 
masked by short-term transition costs. But failure to overcome these short-term costs allows 
complacency and maintains the status quo, which further increases the costs of reforms. Strong and 
clear messages and a showing of commitment are important drives for building a public constituency 
for reform. This is particularly true with respect to the enhancement of competition and open markets, 
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which, while benefiting the economy and consumers at large, may face opposition from particular 
interests. While a broad integrated policy as recommended in H1 is key, high-level commitment also 
needs to be sustained through time, as often the beneficial impacts of the reforms and enhanced 
competition and open markets will need months and years to improve the economic structures and 
processes. This is even more important as time and efforts will be required to change the culture of 
economic actors and regulators. 

H3.  Have clear accountability mechanisms been established to ensure the effective 
implementation of regulatory, competition and market openness policies? 

Comment: 

 The assignment of specific responsibilities for aspects of reform and the creation of a framework for 
accountability are essential for the success of the programme. To be effective, reform will have to be 
co-ordinated across a number of areas, with clear roles to be played by departmental/ministry 
officials, front-line regulators, senior officials, oversight bodies (if any), the courts, stakeholders, the 
public, and politicians. 

H4.  Do regulation, competition and market openness policies avoid discrimination between or 
among entities in like circumstances, whether these entities are foreign or domestic? 

Comments: 

 This basic principle contemplates that laws and policies should refrain from discriminating among 
firms or products. This includes discrimination either against or in favour of a particular firm or 
category of firms (i.e., foreign-owned firms in general, firms from a particular region of the world or 
country, or firms operating in a particular sector of economic activities(an example of “positive” 
discrimination could be with respect to domestic firms considered to be “national champions”).  

 Regulation can also discriminate “de facto” even where this is not explicitly stated in the text. Such 
discrimination can occur in various ways, e.g. the use of “grandfather” clauses that exempt 
incumbent firms from more onerous requirements that may apply to new market entrants; or imposing 
on foreign firms requirements that they have already satisfied in their home country under a different 
form (as when different regulatory approaches are applied for the same objective). New and proposed 
regulation should be examined to ensure that it does not have avoidable de facto discriminatory 
effects. Some de facto discrimination may be the result of inadequate vetting of regulatory proposals 
from the market openness perspective. Effective consultation and co-ordination among regulatory, 
competition and trade officials may help avoiding such unintended effects (See also Question H8 on 
the interministerial consultation). 

 This principle is also examined in Question C6. 

H5.  Has regulatory reform, including policies dealing with regulatory quality, competition and 
market openness, been encouraged and co-ordinated at all levels of government? 

Comment: 

 The regulatory environment where citizens and business operate is composed of complex layers of 
regulation stemming from subnational, national and international levels of government. Historic, 
political, cultural and administrative reasons account for the divergences. These variations can 
contribute to a lack of coherence and consistency between the central, regional and local regulations 
reducing the quality of the ‘nation’ regulatory environment in which citizens and businesses operate, 
and thus compromising competitiveness and market openness of the country. Where regulatory 
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powers are shared between levels of government, co-ordination may be an essential element of 
successful reform. Formal policies or mechanisms for co-ordination within and between governments 
on regulation and its reform can be set up to maximise the benefits of reforms and reduce internal 
regulatory barriers to trade and investment. 

H6.  Are the policies, laws, regulations, practices, procedures and decision making transparent, 
consistent, comprehensible and accessible to domestic as well as foreign parties? 

Comments: 

 To build public support for regulatory, competition and market openness policies, consumers, 
businesses, investors, lenders, and other stakeholders must be able to ascertain clearly the content of 
the policies, as well as that of related laws, regulations, guidelines, practices and procedures. 
Transparent, consistent, comprehensible, and accessible laws are necessary to ensure compliance 
and achieve public policy objectives (See also Question A5 and C4 on public consultation). Among 
other things, this promotes predictability, fairness and public confidence. Transparency also 
contributes positively to the attractiveness of the investment climate. Both domestic and foreign 
players require transparency, but it is particularly important to new market entrants.  

 Transparency also relates to the regulatory process and how decisions are made and how they are 
applied. A clear system for rule making that is known to stakeholders and policies governing the 
enforcement of laws can ensure that stakeholders understand how the law affects them and ensures 
consistent application of laws. (See also Question A4 on transparent rule-making processes). In 
addition, other types of rules, including “soft” regulation (or “grey” or “quasi”-regulation) should 
be transparent to those who are affected. Thus, administrative guidance, documents, directives, 
interpretation bulletins or other rules that do not have the force of law but will have a practical 
impact on stakeholders must also be clear and easily and comprehensively available for domestic and 
foreign businesses. Transparency must also extend to forthcoming regulatory actions, as this is 
necessary for stakeholder involvement in regulatory decision-making and for predictability, which is 
an important element in business planning.  

 Transparency means the timely publication, or at least the public availability of all relevant laws, 
regulations, and decisions. Channels for information dissemination should be widely accessible. The 
internet has proven to be an invaluable resource for access to laws, government services, electronic 
filings, and identification of single inquiry points. Other approaches such as public registries of all 
regulations and “one stop” access to regulatory permits and service centres can be particularly 
valuable in federal states where rules from multiple levels of government may apply to a new market 
entrant. In the international context, transparency includes notification to international bodies, as 
appropriate. 

 Because government is increasingly “partnering” with the private sector to achieve public policy 
objectives, transparency of at least some private sector rules may be an important element of good 
regulation. Self-regulatory schemes, whether or not backed by government, may needed enhanced 
clarity and transparency. Similarly, standards development regimes are often poorly understood by 
those who may be affected and a greater effort should be made to make the standards development 
process and the standards themselves more transparent.  
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H7.  Is the reform of regulation, the establishment of appropriate regulatory authorities, and the 
introduction of competition coherent in timing and sequencing? 

Comment: 

 Comprehensive reform works better than piecemeal reform. But comprehensiveness does not mean 
that all changes must occur at the same moment. Thus, it may not be appropriate to initiate major 
sectoral reform in all areas simultaneously. A successful reform policy will need a strategy 
establishing transitional steps. These transitional phases should only be temporary, as should 
regulatory strategies developed to deal with transitions to more competitive economies. In that 
respect, it may be necessary to develop mechanisms for monitoring implementation to evaluate 
progresses and identify obstacles to further reform. Furthermore, it is useful to establish the 
necessary regulatory authorities before structural changes and technical regulatory decisions have 
been made in order to make use of and hone the authorities’ expertise.  

H8.  Has the government established effective inter-ministerial mechanisms for managing and 
co-ordinating regulatory reform and integrating competition and market openness considerations 
into regulatory management systems? 

Comment: 

 To avoid unnecessary duplications and contradictions, all appropriate official bodies should be 
informed and consulted when preparing a new measure or planning a reform. It is particularly 
important to involve trade and competition officials, who can provide valuable advice and anticipate 
trade frictions or anticompetitive impacts that might inadvertently follow from proposed rules. They 
also can be invaluable allies in the reform process and can ensure that the benefits of reform continue 
and are not dissipated in a difficult sectoral transition to a more competitive environment. If 
competition and market openness considerations are to be more closely integrated into the regulatory 
management system, including both primary and secondary rule-making and reviews of the stock of 
existing regulatory legislation, then this needs to be reflected in institutional structures, policy 
development processes, administrative procedures, official responsibilities, and accountability 
arrangements.  

H9.  Do the authorities responsible for the quality of regulation and the openness of markets to 
foreign firms and the competition authorities have adequate resources, including expertise, to fulfil 
their responsibilities in a timely manner? 

Comment: 

 Strong and effective institutions require expert staff and resources to provide all core functions. For 
instance, in the case of the Competition Authority, a sufficient staff of professional experts, including 
economists and lawyers, is needed to carry out the enforcement and advocacy work. If the regulatory 
management system includes the involvement of the Competition Authority and trade and investment 
officials in key rule-making activities, then that needs to be reflected in the capacities and resources 
of these bodies. In addition, resources, including expertise, must be available for the development of 
regulatory processes according to the Principles of High Quality Regulation. (See for example, 
Questions A2 and A3 on the analysis of new and existing regulation). 
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H10.  Are there training and capacity building programmes for rule-makers and regulators to 
ensure that they are sensitive to high quality regulatory, competition and market openness 
considerations? 

Comments: 

 Building and maintaining capacity must be seen as a crucial element for a successful regulatory 
management system. Capacity building involves more than resources. Expertise and experience need 
to be developed and maintained through time. Creating greater knowledge and building capacity in 
officials responsible for policy development and institutional design to identify and be sensitive to 
what is necessary for high quality regulation, competition and market openness issues expands the 
influence of competition-oriented thinking throughout the bureaucracy.  

 Trade issues and obligations to maintain market openness, as well as complementary pro-competition 
approaches, may not be familiar to some regulatory policy makers, particularly in areas of social 
regulation. Officials may require training in the identification of issues, and even more importantly, 
on the approaches (including instrument choice) that might allow them to regulate effectively while 
restricting the openness of markets no more than necessary. Specifically, officials may require 
training on the use of alternative forms of regulation (See Question A7 on regulatory alternatives). 

 At the same time, education and co-operation among competition, trade and regulatory officials may 
be required to promote greater coherence in the attainment of legitimate policy objectives in such 
areas as health, safety and the environment. It is also important to find mechanisms to maintain the 
institutional memories of bodies in charge of regulatory, competition and market openness policies, 
although turnover of officials can allow for a broader dissemination of the regulatory, competition 
and market openness policies. 

H11.  Does the legal framework ensure the fundamental due process rights of persons subject to 
the law, in particular concerning the appeal system? 

Comments: 

 The fundamental due process rights of persons subject to the law ought to be safeguarded not only by 
provisions that articulate those rights, but also by clear mechanisms designed to ensure the 
enforceability of those rights. These steps are necessary to ensure procedural fairness. These due 
process rights include the right to appeal final decisions in a timely manner before an independent 
third party arbiter; the right to be informed, prior to and immediately following any such adverse 
decision, of the concerns that form the basis of the decision; and the right to make representations 
after being informed of such concerns and prior to the point in time at which a final decision is 
reached. Providing a fair system that respects the due process rights of individuals and firms is key to 
credible and respected regulatory actions. 

 A well-functioning regulatory system thus needs to provide for appeals or reviews at certain points, 
such as enforcement orders. It is also important that foreign stakeholders and participants should not 
be disadvantaged in their access to the appeal systems. The appeal process should be accessible, 
transparent and accountable. This can be enhanced by clear rule of procedure and practice 
directions, the use of the internet to provide guidance for those wishing to appeal, and processes that 
improve accessibility (e.g., use of electronic filings). All appeals should be handled on a timely basis 
for, as has been said, “justice delayed is justice denied.” 



  

 52 

 In addition, the judicial system or another independent adjudicator should be available for appeals of 
findings and decisions by Competition Authorities. The judicial system should also permit persons to 
seek and get compensation for damages suffered as a result of a violation to their rights. A case in 
point concerns competition law.  

A. REGULATORY POLICY 

Regulatory policies are designed to maximise the efficiency, transparency, and accountability of regulations based on an integrated 
rule-making approach and the application of regulatory tools and institutions. 

A1.  Is there a central body in charge of assuring the quality of the existing and new regulation?  

Comments: 

 Quality regulation needs a strong involvement and a sense of ‘ownership’ by regulators in charge of 
their design and implementation. They are committed to the regulation’s objectives and have first row 
information on the sector history and situation. However, it is often difficult for regulators to reform 
themselves. Special interests, close identification with the objectives of outdated regulation, and 
countervailing pressures from different parts of society make such self-reform even more complex. In 
addition, modern regulations and regimes apply across multiple areas. Regulatory quality control 
and consistency should then be a responsibility shared between regulators and a central quality 
control entity. It is thus good practice to assign specific responsibilities for aspects of a regulatory 
management system to a body that can help balance the pressures and at the same time ensure 
accountability for the success of the reform. To be effective, reform will have to be co-ordinated 
across a number of areas, with roles to be played by departmental/ministry officials, front-line 
regulators, senior officials, oversight bodies (if any), stakeholders, the public, and the political level. 

 To help ensure quality, the central body can smooth the functioning of the rule-making process, allow 
for, and even require, certain types of analysis at the various stages of the policy development to yield 
information for decision makers and stakeholders (see Question A2). Similarly, the rule-making 
process must provide for priority setting, co-ordination of regulatory activities, and the involvement 
of competition and trade officials in policy development or review where appropriate.  

•  A2.  Are the legal basis and the economic impacts of drafts of new regulations systematically 
reviewed?* 

Comment: 

 The Rule of Law underlies that all properly functioning regulatory systems and every regulatory 
action (which by definition intrudes on the activities of the others) must be based in law. Every well 
functioning rule-making process will have a procedure for examining the proposed regulatory action 
for legality and compliance with other requirements, such as adherence to WTO obligations. These 
procedures may be the responsibility of the central body referred to above (See Question A1) or may 
be assigned elsewhere, but decision-makers must be assured that these requirements have been met. 

 In addition, decision-makers and stakeholders should be provided with information about the effects 
of new regulation. These analytical requirements are as important for shaping the analytical process 
of developing new regulation as they are for informing decision-makers and stakeholders. 
Consideration of impacts should include close analysis of the problem to be solved and alternative 
solutions, as well as the impacts of the proposed regulatory solution. This analytical process ties in 
closely with transparency and consultation considerations (See Questions H6, A5 and C4). It also ties 
in with the need to avoid discrimination between domestic and foreign stakeholders in regulation (See 
Questions H4 and C6 on non-discrimination). 

                                                      
* This Question could be further integrated with C1. 
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 The requirement for analysis should apply broadly to both primary and secondary regulation. Similar 
considerations should be taken into account by independent or quasi-independent regulators.  

 Reviews of regulatory measures (primary laws or secondary regulations) should be conducted in a 
fashion that does not discriminate between domestic and foreign stakeholder by, for example, limiting 
opportunity for comment or participation. 

•  A3.  Are the legal basis and the economic impacts of existing regulations systematically 
reviewed? 

Comments: 

 Most governments have large stocks of regulations and administrative formalities that have 
accumulated over years or decades without adequate review and revision. Regulations that are 
efficient today may become inefficient tomorrow due to social, economic, or technological change. 
Overall, the constant accumulation of measures often creates duplication and contradiction in the 
legal framework, creating unnecessary costs for business and citizens. This de facto lack of 
transparency is particularly burdensome for ‘outsiders’ (See Question C1 on trade and investment 
possible implications of regulation) Furthermore, this incessant stratification of regulations 
diminishes the de facto transparency, thus facilitating non-compliance, loss of credibility, and even 
corruption.  

 Various tools, initiative and triggers can maintain the stock in optimal shape. They include periodic 
reviews and deregulation programmes, “sunsetting” or legislative periodic reviews, as well as 
codification and the use of plain language reforms. Such reviews, as in most regulatory policies, need 
to incorporate a mechanism for input by affected stakeholders, to build public support and to confront 
interest groups. These appraisals also need clear focus to avoid creating unnecessary instability in 
the regulatory environment. 

 The credibility of these reviews can be further enhanced if they are undertaken by bodies other than 
the regulator responsible for the regulation. This may be the central regulatory oversight body (See 
Question A1), the Competition Authority (See Question B1) or another body with the expertise to 
examine regulatory legislation and programs. In some jurisdictions, the legislature plays a role in 
reviewing major regulatory legislation. 

 In addition to reviewing the economic impacts of regulation, other matters should be considered. 
These include the continuing need to assess alternative policy instruments or alternative types of 
regulation in a more maturing regulatory climate; to develop additional provisions including new 
enforcement tools, different and imaginative sanctions, and to identify unexpected impacts other than 
economic. 

•  A4.  Are rules, regulatory institutions, and the regulatory management process transparent, clear 
and predictable to users both inside and outside the government? 

Comment: 

 Transparency of the regulatory system is essential to establishing a stable and accessible regulatory 
environment that promotes competition, trade, and investment, and helps ensure against undue 
influence by special interests. Transparency in rule-making also reinforces legitimacy and fairness of 
regulatory processes. Regulatory transparency also involves a wide range of practices, including 
standardised processes for making and changing regulations; consultation with interested parties; 
plain language in drafting; publication, codification, and other ways of making rules easy to find and 
understand; controls on administrative discretion; and implementation and appeals processes that 
are predictable and consistent. (See also, Question H6 on transparency). 
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•  A5.  Has the government established effective public consultation mechanisms and procedures 
open to regulated parties and other stakeholders, including non-governmental organisations, the 
private sector, advisory bodies, standards-development organisations and other governments? * 

Comments: 

 Regulations should be developed in an open and transparent fashion, with appropriate procedures for 
effective and timely inputs from interested national and foreign parties, such as affected business, 
trade unions, wider interest groups such as consumer or environmental organisations, or other levels 
of government. Consultation works in both directions and educates both stakeholders and officials. It 
improves the quality of rules and programmes and also improves compliance and reduces 
enforcement costs for both governments and citizens subject to rules. 

 Public notices at various stages of rule-making and consultation with stakeholders have been 
considered to be fundamentally important for a well-managed regulatory system. A well-developed set 
of procedures for notice and comment, which may even be codified, is an important element. In any 
event, regulators should be provided with written guidance on consultation requirements and an 
exchange of “best practices” on consultation techniques may also be helpful. The opportunities for 
comment by stakeholders should be timed so that there is genuine dialogue and potential to affect 
policy development. Regulators should be held accountable for the consultation and how comments 
are handled so that the credibility of the consultation process is maintained.  

•  A6.  Has a system of regulatory impact analysis been established and required in the 
development of new regulation and the review of existing regulation according to agreed-upon 
methodologies and criteria?  

Comments: 

 High quality regulation is increasingly seen as a prerequisite for governments to produce the desired 
results of a public policy as cost effectively as possible. There is a developing understanding that all 
government policy action involves trade-offs between different uses of resources, while the underlying 
goal of policy action – including regulation – of maximising social welfare is increasingly being 
explicitly stated and accepted. In a rule-based society, these trade-offs need to be assessed and 
discussed in a transparent and accountable manner. That is, a policy is needed to justify when a 
governmental regulator establishes a regulation. The development of a Regulatory Impact Analysis 
(RIA) helps to organise and consolidate all the possible impacts and elements for the decision at 
various stages of policy development. In particular, RIA can become the main vehicle to 
systematically review the legal basis and economic impacts of existing or new regulations and to 
structure the adjoining decision-making process (See Questions A2 and A3). 

 Indeed, a RIA should not be thought of as an after-the-fact exercise when the regulatory decision has 
been made. Rather, a RIA should help form the policy investigation and analysis carried out through 
the development of the rules. The analytical approach underlying the rules should always be 
considered to be proportional to the situation, but consistent guidance should be developed to deal 
with the appropriate complexity and level of analysis. 

                                                      
*. This Question could be further integrated for instance moving it to the Horizontal section and merging it 

with Question C4. 
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•  A7. Have alternatives to ‘control and command’ regulation been assessed?* 

Comments: 

 A core element of a good regulatory policy is to help the policy maker to choose the most efficient and 
effective policy tool, whether regulatory or non-regulatory. The range of policy tools and their uses is 
expanding as experimentation occurs, learning is shared and understanding of the potential role of 
markets increases. At the same time, regulators often face risks in using relatively untried tools, as 
bureaucracies are highly conservative, and there are typically strong disincentives for public servants 
to be innovative. A clear leading role – supportive of innovation and policy learning – must be taken 
by reform authorities if alternatives to traditional regulation are to make serious headway into the 
policy system. In particular, awareness of competition and market openness implications of 
regulation should lead regulators and policy makers to consider alternative forms of regulation, such 
as use of performance rather than design criteria. 

 It is important in particular to ensure that competition, efficiency and market openness dimensions 
are brought to the assessment of all regulations and their alternatives that may have an impact upon 
markets. This assessment of instrument choice ought to be guided by the general principle that 
competition should be stimulated and maximised except in cases of market failure or where other 
legitimate public interest objectives give rise to a need for continued or even new regulation. In such 
case, the competition distorting impact of the regulation ought to be minimised and the regulatory 
regime as a whole ought to be oriented towards promoting efficiency. 

•  A8.  Has compliance with and enforcement of regulations been assured? 

Comments: 

 Adoption and communication of a regulation is only part of the regulatory policy. To achieve policy 
objectives through regulations, citizens and business must comply with them and the government must 
enforce them. A compliance friendly regulation requires governments to pay attention to compliance 
considerations at all elements of in the decision-making process. Regulations should be designed, 
implemented and enforced in a way to ensure that the highest appropriate level of compliance is 
achieved. Commonly used tools to increase the level of compliance are ex ante evaluation of 
compliance factors, development of alternative ways for compliance, compliance assistance, 
compliance incentives, or providing for a range of enforcement responses.  

 Regulators should have sufficient capacity to enforce regulations: “empty” regulation undermines the 
entire system’s credibility and leaves governments open to criticism and other negative consequences. 
An appeal mechanism against regulatory abuse must also be in place.  

                                                      
* This Question could be further integrated with Question C2. 
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B. COMPETITION POLICY 

Competition policy promotes economic growth and efficiency by eliminating or minimising the distorting impact on competition 
of laws, regulations and administrative policies, practices and procedures; and by preventing and deterring private anti-competitive 
practices through vigorous enforcement of competition laws. 

B1.  Is there an independent agency responsible for the administration and enforcement of the 
competition law (the “Competition Authority”) and does it have sufficient resources to do its job?  

Comment: 

 The Authority charged with enforcing the competition law should be independent from other branches 
of government and political influence. Actual and perceived independence are necessary to cultivate 
public confidence that objective legal standards are being applied without governmental interference. 
Where the law provides for governmental input in certain circumstances, potentially adverse 
implications for certainty and predictability can be minimised by establishing transparent 
mechanisms for the transmission of such input. Government or ministerial budgetary decisions that 
impact upon the Competition Authority also ought to be transparent. 

B2.  If there is any role reserved for governmental bodies other than the Competition Authority 
under the competition law, are the factors taken into account by such a decision-maker, and their 
relative weighting, transparent? 

Comment: 

 Competition law cannot reach its full potential in terms of promoting pro-competitive conduct and 
investment in new products, technology or entry if it does not offer a minimum degree of certainty and 
predictability to persons whose interests may be affected by governmental involvement in the 
enforcement process.  

B3. Is the competition policy directed towards promoting efficiency and eliminating or 
minimising the material competition distorting aspects of all existing and future laws, regulations, 
administrative practices and other institutional measures (collectively “regulations”) that have an 
impact upon markets? 

Comment: 

 Economies are invited to ensure that competition and efficiency dimensions are brought to the 
assessment of all regulations that may have an impact upon markets. This exercise ought to be guided 
by the general principle that competition should be stimulated and maximised except in cases of 
market failure or where other legitimate public interest objectives give rise to a need for continued or 
even new regulation. In such case, the competition distorting impact of the regulation ought to be 
minimised and the regulatory regime as a whole ought to be oriented towards promoting efficiency. 
These elements should be part of a general policy on regulatory reform (see Question H1), as well as 
in the formation of new regulation and the evaluation of the stock of existing regulation. 
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B4.  Do the objectives of the competition law and policy include, and only include, promoting 
and protecting the competitive process and enhancing economic efficiency including consumer 
surplus?  

Comments: 

 An effective competition law and policy requires clear objectives. This helps to guide decision-
makers, avoid potentially inconsistent treatment of issues, and resolve ambiguities in the text of the 
law. “Core” competition objectives sometimes are expressed in terms of promoting consumer 
welfare, innovation, the efficiency and adaptability of the economy, and international competitiveness. 
These are all aspects of protecting the competitive process, and are not aimed at protecting individual 
competitors such as national champions. 

 If the objectives of competition law or policy include other, non-“core” goals, economies are invited 
to reassess whether the competition law or policy is the optimal instrument for pursuing such goals, 
given the availability of other industrial policy tools that may facilitate the attainment of such 
objectives in a more efficient manner. This reassessment should include provisions in competition 
laws that explicitly refer to non-“core” competition objectives, as well as “political override” clauses 
and undefined “public interest” tests. In addition, economies are invited to reassess the manner in 
which trade-offs are made between the “core” competition objectives and such other goals to 
increase transparency and predictability. 

B5.  Does the competition law prohibit hard-core cartel conduct, abuses of dominant position or 
attempts to monopolise, and contain provisions to address effectively anti-competitive mergers?  

Comments: 

 These provisions arguably constitute the essential components of an effective competition law. A 
“hard core cartel” is an anti-competitive agreement, anti-competitive concerted practice, or anti-
competitive arrangement by competitors to fix prices, make rigged bids (collusive tenders), establish 
output restrictions or quotas, or share or divide markets by allocating customers, suppliers, 
territories, or lines of commerce. The category of “hard core cartel” does not include agreements, 
concerted practices, or” arrangements that i) are reasonably related to the lawful realisation of cost-
reducing or output-enhancing efficiencies, ii) are excluded directly or indirectly from the coverage of 
a Member country’s own laws, or iii) are authorised in accordance with those laws. Hard core cartels 
are the most egregious violations of competition law and they injure consumers in many countries by 
raising prices and restricting supply, thus making goods and services completely unavailable to some 
purchasers and unnecessarily expensive for others. 

 Abuse of dominant position or attempt to monopolise also negatively affects consumers and 
businesses who buy goods and services. In some circumstances the competition law is the most 
appropriate instrument to control such conduct, e.g., though guaranteeing access to essential network 
facilities to all market participants on a transparent and non-discriminatory basis, in other 
circumstances a better response may be to vertically separate potentially competitive activities from 
regulated utility networks and otherwise restructure as needed to reduce the market power of 
incumbents. In yet other circumstances, i.e. where the dominant firm does not face effective actual or 
potential competition, the better response may be to use price caps and other mechanisms to 
encourage efficiency gains when price controls are needed.  
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 Anti-competitive mergers result in increased prices, lower availability, slower innovation or lower 
quality of products. It is normally easier to prevent these negative effects by preventing such mergers 
than to try to address them later, after the mergers, with other provisions of the competition law or 
with regulatory instruments.  

B6.  Does the competition law apply broadly to all activities in the economy, including both 
goods and services, as well as to both public and private activities, except for those specifically 
excluded?  

Comments: 

 Generally speaking, and subject to specifically articulated exclusions (including exemptions and 
defences), an effective competition law should have general application throughout the economy, and 
should apply to the activities of individuals, companies, joint ventures, state enterprises and other 
economic undertakings. This item encourages a reassessment of exclusions with a view to ensuring 
that they are no broader than necessary to achieve their underlying public policy objective. For 
example, as competition has been introduced to segments of a particular industry such as 
telecommunications or electricity, the rationale for the industry to be excluded from the competition 
law has been eroded. In such cases, the law ought to apply to all activities except those that are 
specifically required or authorised by regulation.  

 When exclusions from competition law exist, they need to be narrowly targeted and no broader than 
necessary to achieve other legitimate public policy objectives that cannot be better served in other 
ways. 

B7.  Is there a transparent policy and practice that addresses the relationship between the 
Competition Authority and sectoral regulatory authorities? 

Comments: 

 Overlapping jurisdiction between a competition authority and a sectoral or multi-sectoral regulator 
creates potential uncertainty for businesses that must organise their affairs in compliance with the 
law. Statutory provisions that eliminate this uncertainty by clearly articulating the respective 
jurisdictions of these authorities are a best practice. Protocols and Memoranda of Understanding 
have proven to be an effective vehicle for implementation, e.g., by clarifying who will do what and 
how the process will work in areas of joint jurisdiction. To ensure that the Competition Authority has 
an ability to advocate for pro-competitive or efficiency enhancing policies, explicit statutory 
provisions that create a mechanism for such views to be conveyed to other regulators can be 
particularly helpful. Informal contacts between agency staff members and between decision-makers in 
the agencies can help to minimise the risk of inconsistent approaches being taken by agencies with 
overlapping authority.  

B8.  Does the Competition Authority have effective investigative powers and does the law 
contain effective sanctions to punish and deter anti-competitive behaviour? 

Comment: 

 Experience in several jurisdictions around the world has demonstrated that it is difficult to enforce 
credibly a competition law without effective investigatory powers. These powers are necessary to 
provide competition authorities with the means to obtain the information they require to do their jobs. 
The authority needs to be able to obtain documents, oral testimony, written responses to questions, 
computer records and other evidence as may be reasonably required to enforce the law. 
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 In addition, it is difficult to induce compliance with the competition law without substantial sanctions 
for violation of the law. If the sanctions are too low, or the probability of their being applied is too 
low, then subjects to the law may find it preferable to violate the law and face the possible 
consequences.  

B9.  Does the Competition Authority have a clear mandate in the competition law to advocate 
actively in order to promote competition and efficiency throughout the economy? 

Comment: 

 Statutory provisions that explicitly provide the Competition Authority with a clear mandate to engage 
in such advocacy activities can be very helpful in opening doors and ensuring that any positions it 
promotes (e.g., within government circles, to regulators, to business organisations and other 
constituencies) are carefully considered. In some economies competition advocacy has been a 
primary engine in the revision of existing regulations and regulatory regimes (See also Question A3 
on reviewing existing regulations). 

B10.  Are measures taken to neutralise the advantages accruing to government business activities 
as a consequence of their public ownership? 

Comments: 

 Under the principle of competitive neutrality, government businesses should not have competitive 
advantages or disadvantages relative to their private sector competitors simply by virtue of their 
government ownership. Competitive neutrality reduces resource allocation distortions and improves 
competitive processes. Both effects promote economic efficiency. A competitive neutrality policy 
prescribes a range of measures, including neutralising advantages that may accrue to public business 
in the areas of debt financing, preventing anti-competitive cross-subsidisation between regulated and 
competitive activities, regulation and taxation and requiring these businesses to earn a commercial 
rate of return. Competitive neutrality does not imply that government businesses cannot be successful 
in competition with private businesses. Government businesses may achieve success as a result of 
their own merits and intrinsic strengths, but not as a consequence of unfair advantages flowing from 
government ownership. 

B11. Do firms and individuals have access to the relevant court(s) or tribunal(s) to seek 
compensation for damages suffered as a result of conduct contrary to the domestic competition law? 

Comment: 

 Direct access to the judicial system can provide an important safeguard by exercising a disciplining 
influence on competition authorities who will be aware that their decisions may be scrutinised in a 
public forum. Rights of private access also can provide parties to a dispute that is largely private in 
nature with an opportunity to settle their dispute where the competition authority cannot justify 
allocating scarce enforcement resources to the matter. (See also Question H11 on the implementation 
of regulatory reform policies). 
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C. MARKET OPENNESS POLICIES 

Market openness policies aim to ensure that a country can reap the benefits of globalisation and international competition by 
eliminating or minimising the distorting impact of border, as well as behind-the-border measures. These policies influence the 
range of opportunities open to suppliers of goods and services to compete in a particular national market (e.g. through trade and 
investment), irrespective of whether these suppliers are domestic or foreign.  

C1. Are there mechanisms to foster awareness of the trade and investment implications of 
regulations?  

Comments: 

 Rigid and discriminatory regulation can, explicitly or indirectly, impede the flow of trade and 
investment and block access of efficient foreign firms to the detriment of domestic consumers. Early 
consideration of trade issues, particularly in the examination of alternative policy instruments and the 
development of options for closer analysis, can prevent unnecessary restrictions of market openness. 

 While it is important to seek approaches to reduce market openness restrictions in new legislation, it 
is equally important to periodically review the existing stock of legislation in order to address 
problems generated by unnecessary restrictions, cumbersome procedures, and time-consuming 
processes. Placing market access clearly in the terms of reference for reviews of both primary and 
secondary legislation would provide a focus for trade officials’ participation during the design and 
implementation of the reformed regulation. Systems of regulatory impact analysis should take 
sufficient account of market openness considerations.  

 A key element to ensure such awareness is to make sure that regulatory, competition and trade 
authorities do work closely together on a regular basis (See also Question H8 on interministerial 
consultations). Improved co-ordination should also include subcentral regulatory authorities were 
appropriate. Implementation of the integration of market openness issues into regulatory decision-
making may require the creation of appropriate intra-governmental consultation mechanisms (see 
also question H8), more focussed training efforts and enhancing the assessment and understanding of 
regulatory alternatives. Implementation reviews, in addition to ensuring policies are still relevant and 
efficient, could provide an opportunity for identifying and sharing best practices from the market 
openness perspective and contribute to regulators’ skill in recognising and handling trade-related 
regulatory issues. Trade authorities should be extensively consulted in the context of these reviews. 

C2. Does the government promote approaches to regulation and its implementation that are 
trade-friendly and avoid unnecessary burdens on economic actors? * 

Comment: 

 The actual capacity to ensure trade-friendly approaches to regulation and its implementation is 
closely related to the capacity for elaborating and implementing regulation so as to avoid 
unnecessary burdens on economic actors. This can be achieved in various ways, for instance by 
basing regulation on performance rather than design criteria and by embracing regulatory 
alternatives were appropriate. The flexibility to meet a regulatory objective in any way that achieves 
the result without being told exactly how to go about it leaves room for devising new, innovative and 
cost-efficient solutions for addressing regulatory issues. Reliance on alternatives to regulation may be 
appropriate in some cases but regulators must have the scope, the authority and the incentive to do 
so, as well as being able, through improved communication with trade officials, to identify the most 
trade-friendly among various, equally effective, alternatives.  

                                                      
*. This Question could be further integrated, in particular with Question A7. 
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C3. Are customs and border procedures designed and implemented so as to avoid unnecessary 
burdens on the flow of goods? 

Comment:  

 Measures to simplify border procedures and to avoid unnecessary burdens on the flow of goods 
include doing away with unnecessary or outdated requirements, such as requesting information that 
is already available to the authorities, or requesting information more than once for different 
departments. It also involves updating regulations to take account of changed contexts, technologies 
and markets and ensuring that the implementation process is in proportion to the desired result, for 
instance does not cost more to implement than is actually gained in Customs revenue. The 
simplification of border procedures further implies that applicable controls will take place in a way 
that does not add unnecessary costs to traders or generate undue delays at the border, for instance 
through the implementation of risk-based and targeted operations and the replacement of some 
border controls by post-clearance audits.  

C4. Has the government established effective public consultation mechanisms and procedures 
(including prior notification, as appropriate) and do such mechanisms allow sufficient access for all 
interested parties, including foreign stakeholders?* 

Comments: 

 Well publicised, well-organised, highly accessible and well-timed opportunities for public comment, 
as well as clear lines of accountability for explaining how public comments have been handled are 
important features of a high-level commitment to public consultation (see also question A5). Best 
practice in this area may be encouraged by clear guidance to regulators on how consultations are to 
be conducted.  

 Wide discretion on who is to be consulted and how on given regulatory proposals may dilute the 
intended benefits of broad based consultation. In particular, foreign stakeholders may be at a 
disadvantage in informal consultations. Maintaining balance between open consultation procedures 
and the flexibility of informal procedures is important, but specific consideration of access of 
potential foreign stakeholders may be required in certain circumstances.  

C5.  Are government procurement processes open and transparent to potential suppliers, both 
domestic and foreign? 

Comment: 

 Transparency of practices relating to government procurement is another critical determinant of 
market openness. In many jurisdictions, government procurement is a significant portion of the 
economy and open access to procurement can introduce innovative, efficient players to the market. 
(See Question H6 on transparency). Transparency for government procurement can mean easily 
available and centralised information regarding procurement opportunities; this may be done 
through use of the internet by the use of e-gateways, for example. Fair and transparent processes for 
procurement decisions means that those seeking contracts know what are the requirements and the 
criteria for awarding contacts. In a fair process, the criteria and requirements are the same for all. A 
fully developed procurement process would include opportunities to appeal decisions to an 
independent body where it was alleged that the process was flawed or unfair.  

                                                      
*. This Question could be further integrated, in particular with elements of Question H6 and Question A5. 
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C6.  Do regulatory requirements discriminate against or otherwise impede foreign investment 
and foreign ownership?* 

Comment: 

 Limits to foreign investment or ownership in key sectors or for other essential reasons (e.g., cultural 
sovereignty) have significant impacts on the effective functioning of markets and the attractiveness of 
an economy to investment. As countries compete for new investments, a good quality regulatory 
environment that is transparent, non-discriminatory, efficient, timely, based and embedded in law 
becomes a powerful tool for countries to attract and maintain investors. (See also Question H4 on 
non-discrimination of regulatory policies and reforms).  

 Creating a regulatory culture in which officials are sensitive to and consider the effects of regulatory 
actions on foreign investment should be one of the goals of a programme of regulatory reform. This 
can be done through, among other means, requiring that the impact analyses for new regulation and 
the terms of reference for reviews of existing regulation pay due attention to anticipated effects on 
trade and investment (See Question A6 on RIA). Similarly, independent regulators, such as sectoral 
regulators, should be required to make comparable assessments. 

C7. Are harmonised international standards being used as the basis for primary and secondary 
domestic legislation? 

Comments: 

 The international standards system plays a vital role in improving market openness. Compliance with 
differing national regulations and standards significantly increases the cost of operating in different 
markets. Internationally harmonised standards (developed by such bodies as ISO or Codex 
Alimentarius) offer a solution to fragmented regulatory systems. Reliance on international standards, 
where they exist, as the basis of domestic regulation has gained significance through its reference in 
the WTO TBT Agreement and should be prominent in policies for regulatory reform. 

 Commitments to the use of international standards can be considerably strengthened through the 
systematic monitoring of related regulatory initiatives. Provisions that depart from existing 
international standards should be based on genuine differences in terms of the regulatory objectives 
such provisions seek to meet. Regulatory policy may require that full explanations are provided when 
national standards-setting groups bypass existing international standards. 

                                                      
*. This Question could be further integrated, in particular with elements of Question H4. 
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C8.  Are measures implemented in other countries accepted as being equivalent to domestic 
measures? 

Comment: 

 In some cases, no international standard has been developed in a particular area and domestic 
regulatory measures may differ from those developed in other counties. Where such foreign measures 
adequately fulfil the objectives of domestic public policy objectives, accepting them as functionally 
equivalent to the domestic measures encourages market openness and stimulates competition. On the 
contrary, regulations that effectively duplicate similar regulations in a firm's home country (as when 
different regulatory approaches are applied for the same objective) will not only increase the costs of 
production or doing business but may also introduce "de facto" discrimination against such firm. 
Clearly defined criteria for the acceptance of foreign standards and measures and clear avenues for 
demonstrating equivalence should be available. Foreign producers should have an open, transparent 
and accessible process available to them if they want to make a case for equivalence. It may be noted 
that clear and thorough regulatory impact statements for new regulation can be invaluable in 
determining the objectives and effects of regulation in order to demonstrate equivalence.  

C9.  Has mutual recognition of other countries’ conformity assessment been encouraged? 

Comments: 

 The hurdles of complying with differing national regulatory requirements can also be minimised 
through the mutual recognition of conformity assessment processes applied in the concerned 
countries, such as through the adoption of mutual recognition agreements. These Mutual Recognition 
Agreements (MRAs) avoid costs to exporting producers by allowing them to attest to their conformity 
with applicable requirements through certification by their own country’s conformity assessment 
procedures. They would then be deemed to be in compliance with the procedures of the importing 
country. In addition to developing MRAs, governments can foster the development of private sector 
agreements that meet the need of evolving markets.  

 At the same time, governments should encourage the development of domestic capacity for 
accreditation and ensure ease of access to the accreditation process for both foreign and domestic 
producers. 
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APPENDIX 3: APEC PRINCIPLES TO ENHANCE COMPETITION AND REGULATORY 
REFORM 

•  Open and Competitive Markets are the Key Drivers of Economic Efficiency and Consumer Welfare; 

•  Recognising the strategic importance of developing competition principles to support the strengthening 
of markets to ensure and sustain growth in the region and that these principles provide a framework 
that links all aspects of economic policy that affect the functioning of markets;  

•  Recognising that these principles are non-binding and will be implemented by each member economy 
voluntarily, consistent with the way APEC operates;  

•  Recognising that the adoption of these principles for policy development needs to take account of, and 
encompass the diverse circumstances of economies in the region and the different priorities that arise 
from these circumstances;  

•  Recognising that member economies will have flexibility to take into account their diverse 
circumstances in implementing this framework; 

•  Recognising that policy and regulation in APEC economies may properly have objectives other than 
promoting competition;  

•  Recognising that exemptions and exceptions from a competition driven regulatory framework may be 
necessary and that these will be implemented in a way that minimises economic distortions, giving 
consideration to this framework;  

•  Recognising that an improved competitive environment is beneficial to small and medium sized 
enterprises, and that extensive consultation has occurred with the business community in developing 
these principles; and  

•  Drawing upon relevant inputs from various APEC fora and the Pacific Economic Cooperation 
Council’s “Principles for Guiding the Development of a Competition-Driven Policy Framework for 
APEC Economies”;  

 APEC endorses the following principles: 
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1. Non Discrimination  

(i) Application of competition and regulatory principles in a manner that does not discriminate between or 
among economic entities in like circumstances, whether these entities are foreign or domestic.  

2. Comprehensiveness  

(ii) Broad application of competition and regulatory principles to economic activity including goods and 
services, and private and public business activities.  

(iii) The recognition of the competition dimension of policy development and reform which affects the 
efficient functioning of markets.  

(iv) The protection of the competitive process and the creation and maintenance of an environment for free 
and fair competition.  

(v) The recognition that competitive markets require a good overall legal framework, clear property rights, 
and non discriminatory, efficient and effective enforcement. 

3. Transparency  

(vi) Transparency in policies and rules, and their implementation.  

4. Accountability  

(vii) Clear responsibility within domestic administrations for the implementation of the competition and 
efficiency dimension in the development of policies and rules, and their administration. 

5. Implementation 

 To achieve this,* APEC Member Economies will make efforts to: 

1) Identify and/or review regulations and measures that impede the ability and opportunity of businesses 
(including SMEs) to compete on the basis of efficiency and innovation.  

2) Ensure that measures to achieve desired objectives are adopted and/or maintained with the minimum 
distortion to competition.  

3) Address anti-competitive behaviour by implementing competition policy to protect the competitive 
process.  

4) Consider issues of timing and sequencing involved in introducing competition mechanisms and reform 
measures, taking into account the circumstances of individual economies.  

                                                      
*  Recognising that efforts will seek to avoid the duplication of work of other fora, as appropriate. 
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5) Take practical steps to:  

•  Promote consistent application of policies and rules;  

•  Eliminate unnecessary rules and regulatory procedures; and  

•  Improve the transparency of policy objectives and the way rules are administered.  

6) Foster confidence and build capability in the application of competition and regulatory policy. This 
will be achieved, inter alia, by:  

•  Promoting advocacy of competition policy and regulatory reform;  

•  Building expertise in competition and regulatory authorities, the courts and the private sector; and  

•  Adequately resourcing regulatory institutions, including competition institutions.  

7) Provide economic and technical co-operation and assistance and build capability in developing 
economies by better utilising the accumulated APEC knowledge and expertise on competition policy 
and regulatory reform, including by developing closer links with non APEC sources of technical 
expertise.  

8) Build on existing efforts in APEC to help specify approaches to regulatory reform and ensure that such 
approaches are consistent with these principles.  

9) Develop programmes, including capacity building and technical assistance, to support the voluntary 
implementation of the approaches to regulatory reform developed by relevant APEC fora. 

10) Develop effective means of co-operation between APEC economy regulatory agencies, including 
competition authorities, and ensure that these are adequately resourced. 
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APPENDIX 4: THE 1997 OECD POLICY RECOMMENDATIONS ON REGULATORY REFORM 

1. Adopt at the political level broad programmes of regulatory reform that establish clear objectives 
and frameworks for implementation. 

•  Establish principles of “good regulation” to guide reform, drawing on the 1995 OECD 
Recommendation on Improving the Quality of Government Regulation. Good regulation should: 
(i) be needed to serve clearly identified policy goals, and effective in achieving those goals; (ii) 
have a sound legal basis; (iii) produce benefits that justify costs, considering the distribution of 
effects across society; (iv) minimise costs and market distortions; (v) promote innovation through 
market incentives and goal-based approaches; (vi) be clear, simple, and practical for users; (vii) be 
consistent with other regulations and policies; and (viii) be compatible as far as possible with 
competition, trade and investment – facilitating principles at domestic and international levels. 

•  Create effective and credible mechanisms inside the government for managing and co-ordinating 
regulation and its reform; avoid overlapping or duplicative responsibilities among regulatory 
authorities and levels of government. 

•  Encourage reform at all levels of government and in private bodies such as standards setting 
organisations. 

2. Review regulations systematically to ensure that they continue to meet their intended objectives 
efficiently and effectively. 

•  Review regulations (economic, social, and administrative) against the principles of good regulation 
and from the point of view of the user rather than of the regulator. 

•  Target reviews at regulations where change will yield the highest and most visible benefits, 
particularly regulations restricting competition and trade, and affecting enterprises, including 
SMEs. 

•  Review proposals for new regulations, as well as existing regulations.  

•  Integrate regulatory impact analysis into the development, review, and reform of regulations. 

•  Update regulations through automatic review methods, such as sunsetting. 

3. Ensure that regulations and regulatory processes are transparent, non-discriminatory and 
efficiently applied. 

•  Ensure that reform goals and strategies are articulated clearly to the public. 

•  Consult with affected parties, whether domestic or foreign, while developing or reviewing 
regulations, ensuring that the consultation itself is transparent. 

•  Create and update on a continuing basis public registries of regulations and business formalities, or 
use other means of ensuring that domestic and foreign businesses can easily identify all 
requirements applicable to them.  

•  Ensure that procedures for applying regulations are transparent, non-discriminatory, contain an 
appeals process, and do not unduly delay business decisions. 
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4. Review and strengthen where necessary the scope, effectiveness and enforcement of competition 
policy.  

•  Eliminate sectoral gaps in coverage of competition law, unless evidence suggests that compelling 
public interests cannot be served in better ways.  

•  Enforce competition law vigorously where collusive behaviour, abuse of dominant position, or 
anticompetitive mergers risk frustrating reform.  

•  Provide competition authorities with the authority and capacity to advocate reform. 

5. Reform economic regulations in all sectors to stimulate competition, and eliminate them except 
where clear evidence demonstrates that they are the best way to serve broad public interests.  

•  Review as a high priority those aspects of economic regulations that restrict entry, exit, pricing, 
output, normal commercial practices, and forms of business organisation. 

•  Promote efficiency and the transition to effective competition where economic regulations 
continue to be needed because of potential for abuse of market power. In particular: (i) separate 
potentially competitive activities from regulated utility networks, and otherwise restructure as 
needed to reduce the market power of incumbents; (ii) guarantee access to essential network 
facilities to all market entrants on a transparent and non-discriminatory basis; (iii) use price caps 
and other mechanisms to encourage efficiency gains when price controls are needed during the 
transition to competition. 

6. Eliminate unnecessary regulatory barriers to trade and investment by enhancing implementation 
of international agreements and strengthening international principles. 

•  Implement, and work with other countries to strengthen, international rules and principles to 
liberalise trade and investment (such as transparency, non-discrimination, avoidance of 
unnecessary trade restrictiveness, and attention to competition principles), as contained in WTO 
agreements, OECD recommendations and policy guidelines, and other agreements. 

•  Reduce as a priority matter those regulatory barriers to trade and investment arising from divergent 
and duplicative requirements by countries. 

•  Develop and use whenever possible internationally harmonised standards as a basis for domestic 
regulations, while collaborating with other countries to review and improve international standards 
to assure they continue to achieve the intended policy goals efficiently and effectively. 

•  Expand recognition of other countries' conformity assessment procedures and results through, for 
example, mutual recognition agreements (MRAs) or other means. 

7. Identify important linkages with other policy objectives and develop policies to achieve those 
objectives in ways that support reform.  

•  Adapt as necessary prudential and other public policies in areas such as safety, health, consumer 
protection, and energy security so that they remain effective, and as efficient as possible within 
competitive market environments.  

•  Review non-regulatory policies, including subsidies, taxes, procurement policies, trade instruments 
such as tariffs, and other support policies, and reform them where they unnecessarily distort 
competition.  

•  Ensure that programmes designed to ease the potential costs of regulatory reform are focused, 
transitional, and facilitate, rather than delay, reform. 

•  Implement the full range of recommendations of the OECD Jobs Study to improve the capacity of 
workers and enterprises to adjust and take advantage of new job and business opportunities. 
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APPENDIX 5: SUBMITTED PAPERS 

Competition, Trade and Regulation – Towards a Competition Checklist 

Professor Allan Fels, AO, Dean, Australia and New Zealand School of Government 

A STRATEGY FRAMEWORK 

One framework has been developed by Professor Mark Moore2 of Harvard’s Kennedy School of 
Government, a teacher at the Australian and New Zealand School of Government (ANZSOG). It is an 
adaptation of a private sector business strategy model. 

A Private Sector Model 

One class of private sector model focuses on three key variables and their relationships. Essentially a 
business’s strategy can be analysed by reference to: 

•  its output, or value added  

•  market demand 

•  its operating capability 

and by reference to their relationships to one another. 

 

                                                      
2. See Moore, M. 1995, Creating Public Value: Strategic Management in Government, Harvard University 

Press, Cambridge, Massachusetts. 

BUSINESS STRATEGY MODEL 

 
MARKET  
DEMAND 

OPERATING  
CAPABILITY 

VALUE  
ADDED 

(PRIVATE) 



  

 74 

The only variable that requires elucidation is “value added”, the difference between the cost of the 
inputs purchased by the business and the market value of its output.  

Value added can be increased either by reducing the amount of input used to produce a given output 
or by increasing the quantity or quality of output with a given input (or by some mixture of these two). 

“Value added” is either the actual or desired output of the business, depending on whether the purpose 
of the analysis is positive or normative.  

Each variable can be fruitfully analysed in depth.  

Then the interrelationships of the three variables can be studied to throw light on the effectiveness of 
the firm’s strategy e.g. value added may not match demand; or operating capability may not be sufficient to 
support the value added dictated by demand. 

The model is useful in focusing on three key variables in a business strategy, in studying each in 
depth, in considering their interrelationships, and in reminding one that no one variable can be considered 
in isolation from the other variables. 

A Competition Policy Strategy Model 

Adapting this for a competition policy strategy, the key variables are: 

•  the value added to the public (public value); 

•  the operating capability. This includes the resources and strengths and weaknesses of the policy. 
(The model can also be extended to include “co-producers”); 

•  the “authorising environment” i.e. the political environment which gives rise to legislation, 
regulation, and other political requirements and values which govern the work of the competition 
policy strategy. 

This model is shown below: 

 

COMPETITION POLICY STRATEGY MODEL 

AUTHORISING 
ENVIRONMENT 

OPERATING  
CAPABILITY 

PUBLIC  
VALUE 
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A few brief comments on two of these variables are: 

•  the nature of “public value added” is more difficult to determine and measure than in the private 
sector. In the private sector output is measured by price times quantity (and is evaluated or 
determined by market demand) and input is also measured by input price times quantity. 

One feature of this concept is that it highlights the fact that value added can be increased by 
increasing the quantity or quality of output, or by decreasing the input quantity or price. 

In the public sector it is often difficult to determine what and exactly how much output is of public 
value, and how output relates to desirable outcomes. Moreover, even where there is a measurable output 
(say reduced number of breaches of laws), questions of proper process arise as part of public value (e.g. 
reducing number of breaches by unlawful or undesirable methods would reduce public value) in a way that 
does not occur very much in the private sector. Questions of fairness also arise. Sometimes “output” is 
sacrificed in the pursuit of fairness. 

•  the “authorising environment” refers to the laws and regulations (and other explicit or implicit 
values) which authorise the nature and scope of the public value which a competition policy 
strategy seeks to achieve. However, even though those implementing the policy are bound to 
comply with its instructions, nevertheless it is impossible in any strategy analysis to ignore the 
factors which drive that environment and which cause it to be unstable or changing, or to be the 
source of ambiguity, conflicting directives and so on. An analysis of the authorising environment 
requires some analysis of interest group pressures, the media, social attitudes, political parties, 
the courts and so on. 

 

COMPETITION POLICY STRATEGY 
MODEL 

 

AUTHORISING 
ENVIRONMENT 

OPERATING  
CAPABILIT

Y 
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Once again in order to analyse competition policy strategy fruitfully it is useful to probe deeply each 
of the three circles. 

It is also useful to relate the three circles to one another to determine if they are in alignment. If they 
are this is not necessarily cause for complacency e.g. the authorising environment may set a low public 
value on an important activity. However, even more interesting is a misalignment e.g. the public value is 
less than or greater than that desired by the authorising environment. Such misalignments tend to be 
unstable.  

The value of the model is that it enables the analyst to look at the key variables but also to consider 
constantly their interrelationship. Often the manager focuses exclusively on one variable e.g. the need to 
minimise costs without looking at the bigger picture which includes the quantity and quality of output, 
whether the output is of public value, and whether it is in line with the wishes of the authorising 
environment. 

This model is a useful way of organising discussion about a competition policy strategy, or part of it. 

It is sometimes useful to extend the model to cover instances where those implementing the strategy 
receive help (or hindrance sometimes) from others e.g. trade reform helps competition policy. 

 

COMPETITION, REGULATION AND TRADE 

How do competition regulatory and trade policies relate to one another? Are they complementary or 
conflicting? Are they mutually reinforcing or pulling in opposite directions? 

There is little doubt that for the most part they should be fully complementary, reinforcing and 
consistent and that there are relatively few occasions on which there needs to be conflict between the 
pursuit of competition, trade and regulatory goals. However, in the real world this is not the actual state of 
affairs. In the last forty years there has been a growing perception of the fact that much trade policy 

COMPETITION POLICY STRATEGY MODEL 
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inhibits international trade and international competition; that regulation is very often anticompetitive, 
quite often by deliberate design and at other times as a by-product of the single-minded pursuit of values 
other than those of economic efficiency and competition.  

A very important challenge for policy then is to devise appropriate policies that harmonise 
competition, regulation and trade policies and minimise the conflict between them. Where there must be 
conflict this should be very transparent and the harm done to competition and efficiency should be 
minimised.  

In this situation it is highly appropriate to try devise policy checklists. These are flexible tools that can 
used for a variety of purposes within governments. They are management instruments intended to draw 
attention to priority areas and to facilitate action by officials responsible for regulation. They can be helpful 
to create a framework in which such priorities are targeted. Checklists can also raise awareness and 
benchmark capacities. They can identify options, provide information to decision makers, and help design 
legal instruments to be drafted. They also provide reference points against which the decisions themselves 
will be made, and quality standards to assess how well regulators are doing.  

This particular workshop is concerned with competition policy checklists and is intended to be 
relevant both to APEC and OECD nations. 

COMPETITION AND TRADE 

Our main focus today is on the relationship of competition and regulation but we need to note the 
relationship between competition and trade as part of the background story. 

Much trade policy is anticompetitive, for example import restrictions. The harm caused by 
anticompetitive trade policy is not central to our agenda today. We should note that most of what is called 
“trade reform” is procompetitive (usually). Trade reform may not work well unless accompanied by an 
effective competition law within the trade liberalising country. For example, suppose that import barriers 
are removed with the intention of making foreign goods available to consumers. Suppose, however, that 
domestic manufacturers facing this competition enter in to restrictive agreements with local retailers under 
which those retailers agree not to purchase any imports for their customers, no doubt in return for 
favourable incentives. Such an agreement may be anticompetitive (depending upon the circumstances) and 
will frustrate the workings of trade reform unless competition law exists and is seriously enforced in the 
liberalising country to prevent this kind of behaviour. 

It is also worth noting that sometimes regulation harms both trade and competition. For example, in 
the cases we have given above, the real problem may be regulation. For example, in a competitive 
economy the importers in some sectors maybe able readily to bypass established distribution and retail 
outlets and set up their own distribution and retail arrangements e.g. by establishing shops of their own. 
However, if there are shopping restrictions (for example on the number of shops, their size, their hours of 
opening, their location etc) then the real reason trade liberalisation would not work would be the existence 
of anticompetitive regulation. 

COMPETITION AND REGULATION 

A starting point in the analysis of the relationship between competition and regulation is that as a 
general rule economic efficiency stems from competitive markets. Economic efficiency broadly means that 
consumer demands are met at least cost and goods and services match precisely the demands of consumers 
in terms of quality, service, a variety of choice etc.  
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Efficient outcomes are likely to be impeded by the existence of laws which restrict competition; in 
some cases the existence of monopolies especially those brought about by legislation; private sector 
anticompetitive business actions such as cartels, anticompetitive mergers, abuse of market power; 
anticompetitive distortions and behaviour when governments engage in business and take advantage of 
their position to gain a special advantage (e.g. no tax payments); and inappropriate regulation of 
monopolies or social or environmental regulation. 

Regulatory reform therefore involves: 

•  the removal of unwarranted anticompetitive laws and regulations; 

•  the elimination of anticompetitive business actions through the vigorous and application of 
competition law; 

•  appropriate policies to ensure that government businesses do not enjoy special advantages over 
private sector competition; 

•  the appropriate economic regulation of monopolies so that the harm they would otherwise cause 
is minimised; 

•  appropriate social and environmental regulation that achieves objectives that go beyond those of 
economic efficiency but in a way that does minimum harm to competition and efficiency. 

As a general proposition then any necessary regulation in economy should harm competition and 
efficiency minimally, should remove public or private barriers to competition and meet high quality 
standards in terms of proper public decision making criteria. 

COMPETITION POLICY – GENERAL CONSIDERATIONS 

Before discussing competition policy in detail, some general features should be noted. They are: 

•  Competition law normally involves substantial government intervention to achieve competitive 
market, so-called “free competitive markets”. This is in some respects a paradox and it can create 
unusual constituencies which either favour or oppose competition law. Some promarket minded 
persons oppose competition law because too much intervention is needed to achieve good market 
outcomes. Other persons who temperamentally do not enthuse about the working of markets or 
who have some kind of antimarket attitude are often supportive that competition policy is applied 
because it is seen as striking at big business, a worthy target at all times.  

•  A further important related feature of competition policy is that it requires very detailed 
enforcement and administration. It differs from some other policies where, once the law has been 
enacted, there is relatively little for the government to do. A tax rate change or an import tariff 
rate change, once enacted, requires relatively little implementation by the government. The law is 
changed at the stroke of a pen and nothing remains but for the market to get to work to reallocate 
resources. Competition law is quite different. Once the law has been enacted a plethora of 
activities must occur; the establishment of institutions such as regulatory institutions and courts; 
the undertaking of investigations; decision making in the light of investigations; judicial 
processes including appeals; educational activities and so on.  
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Another important characteristic of competition law is that it encounters somewhat contradictory 
seeming attitudes by those affected by it. Most people and most businesses want their suppliers and their 
customers and sometimes their competitors to be subject to the stringent application of competition law. 
This is for their own benefit. However, when the law is applied to themselves they do not welcome it. It is 
usually harmful to their interests, and they put these ahead of any acceptance that their may be public 
interest considerations. And in any case they often fail to see the public interest considerations that may be 
involved in cases affecting their own immediate interests.  

This inevitably leads to strong pressures against competition law. The losers from competition are 
most often a powerful lobby while the winners are a weak one. Moreover, the size of the property rights 
involved in competition law is very large and this exacerbates the tensions. In just about every country 
there is quite strong opposition by business lobbies to the vigorous application of competition law. They 
seek its watering down, they may support its general application but seek special exemptions and special 
deals, and since the amounts of money involved can be very large they press vigorously to weaken 
competition law. This is one of the reasons why the question of competition advocacy must be addressed in 
discussions about competition law. 

•  Another general issue concerns the notions of broad and narrow competition policy. 
Traditionally, especially in North America, the home of antitrust, the major element in 
competition policy has been the application of antitrust law. However, in many countries the 
most serious impediment to competition arises from government actions – government laws and 
regulations that restrict competition; that establish protected monopolies; or that involve 
governments themselves conducting businesses in anticompetitive manner or sometimes 
subsidising particular businesses in ways that are harmful to competition. It is generally 
important that both aspects of competition policy be part of the policy agenda.  

COMPETITION POLICY AGENDA 

It follows from the preceding that we can identify some broad elements of a competition policy 
agenda that would be relevant to any checklist. The most obvious elements are: 

•  removing laws that are unnecessarily anticompetitive 

•  the removal of barriers to international and intranational trade  

•  where governments have established protected monopolies, the minimisation of such 
anticompetitive structures by horizontal and vertical break-up (as has happened in many parts of 
the energy sector around the world) 

•  applying competition law vigorously and properly to cartels, anticompetitive mergers, misuse of 
market power and so on 

•  the regulation of monopoly including, in appropriate cases, access to “essential facilities” 

•  the achievement of competitive neutrality. This means that where governments conduct business 
activities of their own that they should have no artificial advantage over private sector 
competitors, for example because of softer tax treatment. We should also note that in some parts 
of the world the question of state aids is very important. This refers to the fact that sometimes 
governments subsidise particular businesses in particular parts of a country (perhaps for 
employment or social or regional reasons) and thereby confer on them a major competitive 
advantage over non-subsidised businesses. 
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ANTICOMPETITIVE REGULATION 

Often the biggest but most administratively tractable issue in developing countries is anticompetitive 
legislation and regulations.  

It is desirable to review all anticompetitive laws in all sectors of the economy to ascertain if they are 
in the public interest; and if public interest objectives could be achieved less anticompetitively. A similar 
approach should be adopted to review monopoly structures established by governments e.g. monopoly 
public utilities in energy, telecommunications, transport and agriculture. It is important that such reviews 
be done very transparently and by persons who are independent of the political process. 

COMPETITION LAW ELEMENTS 

We now turn to traditional competition law (or antitrust law or trade practices law or commerce law). 
It has various appellations.  

First there are some questions about policy objectives. Are the policy objectives concerned with the 
promotion of competition solely or economic efficiency, or is there are wider public interest objective, and 
if so how important is efficiency as an element in the public interest? There are also some debates about 
the extent to which producer economic benefits should be regarded as an element of public economic 
benefits and not likely to be passed onto consumers.  

In developing countries there is an important debate about the linkage of competition law and the 
need for industry development. Are these objectives in harmony? Or do they conflict? 

Another important element in competition law concerns its substantive content. The substantive 
content of competition law is that it generally prohibits anticompetitive agreements of various kinds, for 
example regarding prices, market sharing, collective boycotts and a range of other forms of agreements 
that lessen competition. This is the cartel dimension. Competition law also prohibits anticompetitive 
mergers although sometimes this is subject to some kind of efficiency or public interest exemption. 
Competition law also prohibits the misuse of market power for anticompetitive purposes e.g. by predatory 
pricing, anticompetitive refusal to supply, anticompetitive vertical trade restraints e.g. exclusive dealing, 
and the use of market power in one market to harm competition in another market.  

There is a debate about the sequencing of these elements of competition law when they are first 
introduced in developing countries. Most would favour an initial emphasis on cartels but some countries 
such as South Africa have found it is very useful to focus on mergers.  

Subject to this sequencing point, there is a surprisingly high degree of consensus on what the 
substantive elements of competition law should be. The only further area of debate is whether or not one 
would include consumer protection law within the ambit. In some countries competition law and consumer 
protection law are closely linked while in others they are kept separate. The argument for their linkage is 
that consumer protection law especially focuses on any false advertising or misleading or deceptive 
conduct. The provision of incorrect information to markets hinders the working of competition therefore 
the policies should be linked.  

Another important question is the sectoral coverage. Nearly every individual, firm, industry or sector 
wants an exemption from competition law, usually with little justification. Moreover, they want politicians 
to dispense this exemption rather than independent regulators who weigh up cases on their merits. One of 
the difficulties in not having full sectoral coverage is that it creates further pressure once a particular sector 
is exempted for other sectors to be so exempted.  
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Generally, however, competition laws are limited to product markets, to markets for goods and 
services. They do not apply to labour markets. This is a value judgement that most countries make. 
Another very interesting exemption is that of export cartels in most countries. 

LINKS WITH OTHER POLICIES 

The issue of the relationship of competition, regulation and sectoral regulation frequently arises. 
There is a multitude of sectoral regulators. To take telecommunications as one example, most countries 
have a competition regulator and a separate telecommunications regulator both addressing competition 
issues, often in different ways. An important element for any checklist of policies is to ascertain the 
amount of overlap, cooperation, and conflict between such regulators and to determine whether steps can 
be taken to improve the situation. There are similar issues about the relationship of competition and social 
and environmental regulation and, as we have earlier mentioned, between competition policy and trade. 
With developing countries there is a special opportunity to consider at an early stage the optimal links 
between policies. 

INSTITUTIONAL ARRANGEMENTS 

So far we have dwelt on some of the economic prescriptions for competition law. However, as noted 
earlier, there is a vast administrative and enforcement challenge involved in competition law. It is of great 
importance to devise appropriate administrative and institutional arrangements. This is a great challenge 
especially in developing countries.  

There is a very long list of desirable institutional arrangements. Here are some: 

•  because of the serious property rights conflicts it is important to separate competition law 
decision making from immediate political influences by establishing independent regulators and 
independent courts. 

•  it is also vital that there be due process. This is important in any area of public policy in any 
country. Justice must be done and be seen to be done. It is especially important in competition 
law because it adds greatly to its legitimacy. The absence of due process enables critics of 
competition law to take steps to have the whole of competition law weakened, damaged or even 
overthrown. By focusing on bad process opponents can distract attention from the need for 
policies to bring about important economic results. 

•  An especially important process requirement of competition law is that it should be as transparent 
and public as possible. This builds public support and trust. It also means that difficult policy 
questions can be debated by the experts and by the community. Competition law cannot be 
managed by behind closed doors arrangements: accountability requires that it be as transparent as 
possible, though there are some constraints owing to the need for confidential business 
information to be protected. 

•  In most countries the courts have a key role. They have in general good processes. They 
sometimes have difficulty with economics. They are in many countries accepted as legitimate 
forums for the resolution of important disputes over property rights. In all countries, but perhaps 
especially in developing countries, they need education in this area of the law.  
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•  Substantial regulatory institutions need to be set up. They need to develop appropriate, economic 
and legal skills. In developing countries they can benefit from technical assistance and other help 
with capacity building. Sometimes regulatory institutions are in a weak position at the outset of 
the policy process and this means in turn that the law must be limited in its ambitions. 

GOVERNMENT-OWNED BUSINESS ACTIVITIES 

An area of some importance is that where governments themselves conduct business activities. They 
are often considered to have unfair advantages over private sector competitors. They may not pay tax, they 
may have an ability to borrow at low rates of interest and have other advantages. 

In order to avoid harm to competition, policies of competitive neutrality should apply under which the 
net advantages that government bodies have over the private sector should be removed. 

As we have already noted, another related issue concerns the use of state aid to limit competition. 

ADVOCACY 

There is in most countries a substantial political challenge to the implementation of competition law. 
This gives rise to important questions about advocacy for competition law and policy. One important 
question concerns institutional arrangements. It is arguable that competition regulators should be closely 
involved and consulted in relation to any government laws that restrict competition. In some countries the 
chairpersons of regulatory bodies are actually members of the cabinet. In the European Union the 
Competition Commissioner is present at the table when all decisions about European Commission policy 
on all subjects are made and the Commissioner has an opportunity to intervene in all such matters. In other 
instances regulators are kept at arm’s length from government. Their role then is often limited to making 
public statements about the impact of competition law. The importance of publicity in these matters cannot 
be overstated. Competition policy generally works in the public interest. The more public support and 
understanding that can be harnessed, the more likely competition policy is to work well. 

THE STAGE OF DEVELOPMENT OF COMPETITION 

Competition laws and policies are at different stages of development in different OECD and APEC 
countries. This can mean differences in objectives, substantive content, coverage, institutional 
arrangements and the like. 

Much capacity building and technical assistance is needed.  

The checklist is relevant to all of these questions. 
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Competition Advocacy and Regulation 

Mr. Adriaan TEN KATE, Chief economist of the Mexican Competition Commission, Mexico 

First of all, I would like to thank the organizers of this APEC/OECD workshop on regulation for 
having me invited to be a keynote speaker on this second session dealing with competition advocacy. 

I will divide my presentation in five parts. In the first I will make a comparison between competition, 
on one hand, and economic regulation, on the other, as a guiding principle for market players to make their 
decisions and I will argue that competition is far superior to regulation as a decision making device. In the 
second part, I address the question: why then regulate? I will give a brief overview of the four basic types 
of market imperfections which may cause free competition not to lead to optimal social outcomes and 
which may make regulation necessary in certain circumstances. Next, I will indicate the role competition 
authorities can play advocating for competition in the design and implementation of the regulatory 
framework and I describe some of the mechanisms by which competition advocacy can be conducted. In 
the one but last part I give some examples of competition advocacy in Mexico by the Federal Competition 
Commission and I conclude my presentation with a brief review of the work done by the International 
Competition Network (ICN) in the field of competition advocacy. 

Competition versus Regulation 

Comparing competition with regulation as a decision making devise one should first realize that under 
competition decision making is decentralized i.e. every economic agent decides on his own what to 
produce, how to produce it and in what quantities, the prices at which he offers his products or services for 
sale, and many other variables. Moreover, he does so with the information he has available for himself. 

In contrast under regulation much of the decision making is centralized. It is the regulator who makes 
the decisions and it is the regulated entity who has to carry them out. To make the proper decisions i.e. 
decisions to the benefit of society as a whole, the regulator must obtain information from the regulated 
entity and the latter may have incentives to distort the information he delivers so as to influence the 
decisions to his own benefit. 

Under competition State and government intervention is of a horizontal nature. It does not interfere 
directly with specific sectors but builds and strengthens the institutions necessary for markets to function 
efficiently. Among such institutions one may mention: (i) money, (ii) property rights, (iii) contract law and 
also (iv) the protection of intellectual property and (v) competition law enforcement, among many others. 
Under regulation, on the other hand, government intervention is vertical; it interferes with specific sectors 
of the economy and it has often to make choices favoring certain companies to others; i.e. picking the 
winners. 

As a consequence economic regulation faces a number of problems which are not there when the 
market is left free. The first is that regulatory measures must be enforced. As the decision maker is a 
different person from the one who has to carry them out, the regulator must make sure that the regulated 
entity does what it is told to do and because compliance is not always fully observable this may not be an 
easy task. In the second place, there is the information asymmetry between the regulator and the regulated 
entity which may diminish the effectiveness of the regulator and may cause regulation not to achieve its 
goals. Third, there is the phenomenon of regulatory capture. That is, even when there is complete 
information the regulator may not act in the interest of society when it is captured by specific interest 
groups lobbying with the regulator for the adoption of measures to their own benefit. 
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Altogether, there are great advantages of competition over regulation as a guiding principle to 
economic decision making. It is definitely less costly; it is also more precise; there is no danger of 
regulatory capture; and last but not least, the consequences of making mistakes are mainly felt by the one 
who makes them. If a regulator, and more generally a public authority, makes a mistake, he is usually not 
punished himself but the negative consequences are largely felt by the regulated entity, the consumers or 
others. This makes him less cautious about his decisions than if he would suffer the negative consequences 
himself. This disciplinary force is much stronger under competition than it is under regulation. 

Why regulate? 

If competition is so superior to regulation, why then regulate? The reason is that competition does not 
always work or does not always lead to an optimal allocation of resources in society. This may happen in 
markets featuring different types of market imperfections and there are four such types, each of which may 
give rise to significant welfare losses in markets when left unregulated. 

The first imperfection is that of externalities. The classical example is that of a polluting industry 
which without regulation causes important negative effects to the population and other economic agents, 
when left alone. In that case regulation may impose command and control measures limiting the emission 
of pollutive materials or charge the polluting industries according to the pollution they generate, so 
bending their incentives away from polluting activities. 

The second imperfection is constituted by information asymmetries. Not the type of asymmetries I 
mentioned earlier between the regulator and the regulated entity but asymmetries between producers and 
consumers, the former knowing much more about the characteristics of their products, and about the 
eventual dangers of consuming them, than the latter. In such cases compulsory standards may be imposed 
upon producers of goods and services in order to protect consumers from their lack of information. 

Excessive concentration of market power is another source of market imperfection which may give 
rise to significant welfare losses. Economies of scale at the supply side or network economies at the 
demand side may render certain markets natural monopolies which implies that the optimal number of 
firms to serve the market is just one. In such cases price and quality regulation may be warranted to avoid 
that monopolists or dominant market players abuse their market power to the detriment of the consumers. 

Finally, certain markets when left unregulated may fail to provide a minimum level of service 
provision considered of public interest. This may particularly be the case in the public utilities such as 
drinking water, electricity, telephony, etc. Particularly the penetration of such utilities in rural areas or to 
broad classes of the population may be problematic and some regulatory intervention may be desirable to 
enhance such penetration. Regulation of such universal service obligations may take many forms, from 
entrance regulation, through allowing cross-subsidization to outright subsidies. 

In order to determine whether such imperfections warrant regulation it is not sufficient to find that the 
imperfections exist. Almost any market features one or a combination of the imperfections to a certain 
degree. What is ultimately decisive is whether the welfare losses derived from the imperfections outweigh 
the costs of the regulation necessary to remedy then. When imperfections are there but their consequences 
are not all too severe it may be preferable to live with them and not embark upon costly and imperfect 
regulation. After all, regulation is a sometimes necessary evil. 
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Competition Advocacy 

Competition advocacy has a long history, definitely longer than that of antitrust policies. Perhaps the 
greatest advocate of competition was Adam Smith himself who suggested already at the end of the 18th 
century that the forces of competition driven by self-interested individuals, acting on their own, generally 
leads to socially desirable results, as if those individuals were driven by an “invisible hand”. This makes 
clear that competition advocacy is not a prerogative of competition authorities and indeed it must be 
admitted that, today, in most countries there are various institutions in society which advocate for 
competition to a certain extent. 

Still, in this presentation I will confine myself to competition advocacy carried out by the competition 
agencies themselves and for that purpose I stick to the definition of advocacy provided by the ICN steering 
group when it gave its mandate to the Advocacy Working Group to study this issue in further detail. 
According to the ICN: 

Competition advocacy refers to those activities conducted by the competition authority related to the 
promotion of a competitive environment for economic activities by means of non-enforcement 
mechanisms, mainly through its relationships with other governmental entities and by increasing 
public awareness of the benefits of competition. 

The first part of this definition defines competition advocacy in terms of what it is not. Advocacy is 
almost everything except enforcement. However, it is not always clear what exactly enforcement is and 
this may be different from one jurisdiction to another. In most of the older jurisdictions competition law 
applies exclusively to private agents but in several recent jurisdictions in developing and transition 
economies competition agencies claim that their law also applies to public authorities, among them 
regulators. If so at least part of what we have considered advocacy becomes enforcement. 

The second part of the definition identifies the two main branches of competition advocacy. The first 
comprises initiatives undertaken by the competition authority towards other public entities in order to 
influence the regulatory framework and its implementation in a competition-friendly way. The second 
covers all activities by competition authorities aimed at raising the awareness of economic agents, public 
authorities, the judiciary and the public at large about the benefits competition can bring to the society as a 
whole and about the role competition policy can play to promote and protect competition. 

The role competition authorities can play in structuring the regulatory framework is twofold. First, it 
is to delineate the boundaries of regulatory intervention. It is not always clear where precisely regulation is 
warranted and regulation may easily overshoot its goal by regulating what in principle could be left to free 
market forces. To what extent is it necessary to control the entry to taxi services with special pemits? Is it 
not sufficient to procure that taxi drivers have a driving license, have a decent vehicle easily recognizable 
as such and have no criminal record? Why make the granting of permits subject to the presumed 
sufficiency of service provision in an area? Why not just leave it to market forces? Likewise, the 
boundaries of regulation may also move along with technological change. Electricity generation used to be 
a natural monopoly but with the introduction of combined cycle turbines the minimum efficient scale has 
become much smaller which may allow for competition in power generation. In such cases, deregulation 
may be warranted but as regulation, once put into place, may be extremely persistent, not in the least when 
it protects certain established interests, advocating for competition in such areas may be desirable and the 
competition authority seems to be a candidate “par excellence” to advocate for the necessary changes. 
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In the second place, competition authorities may advocate with legislators, rule makers and public 
authorities in charge of implementing the regulatory measures to make the regulatory framework as 
competition-friendly as possible and not unnecessarily anticompetitive. As a general rule price measures 
are more competition friendly than quantity measures and occasionally the simple registration of tariffs 
may be sufficient to guarantee procompetitive outcomes. Similarly, one may have to weigh the static 
advantages of compulsory access to infrastructure against its dynamic disadvantages, and competition 
authorities may have a say in that. 

The instruments at the disposal of competition authorities to influence the regulatory framework are 
manifold. They may participate in the design of legislation, regulation, privatization schemes, etc. through 
ad hoc established parliamentary commissions, interministerial commissions or just by issuing opinions, 
either upon request or on their own initiative. In such interactions public access to the opinions is a 
strategic variable that should be carefully monitored. Competition agencies may also participate in the 
implementation of regulatory measures, such as the determination of interconnection fees in network 
industries, the installment of trade restrictive measures or mandatory quality standards. There is a wide 
variety of mechanisms through which the advocacy can be conducted, which varies from one jurisdiction 
to another. 

Competition Advocacy in Mexico 

In Mexico competition advocacy is mostly carried and by two institutions. Apart from the 
Competition Commission itself there is the Commission for Regulatory Improvement (previously the 
Deregulation Unit) which was already advocating for competition long before the Federal Law on 
Economic Competition (FLEC) entered into force and the Competition Commission was created, and has 
always struggled for a procompetitive environment. 

The objective of the FLEC is to protect and promote the process of competition and encourage the 
efficient functioning of markets. Efficiency has been interpreted to mean maximizing social welfare 
according to a total surplus standard. Apart from establishing a general faculty to issue opinions about 
existing legislation and regulation, about proposed changes in laws and rules and about administrative acts 
affecting competition, the FLEC empowers the Competition Commission to emit declarations of market 
power or of a lack of effective competition which enable regulators to impose various regulatory measures. 
The Competition Commission can also express that such market conditions no longer persist which 
obligates regulators to withdraw the regulation to which the original declaration gave rise. 

Moreover, the Mexican Competition Commission must also authorize the participation of prospective 
bidders in tenders for the privatization of State assets or for the granting of concessions. This gives it a 
strong influence over the design of privatization schemes and concession granting processes. On one 
occasion, by not authorizing a single prospective bidder in a tender the Commission forced the authority in 
charge of the privatization of an insurance company (Aseguradora Hidalgo) to redesign the terms of the 
privatization scheme. 

Likewise, the Competition Commission is represented in the Foreign Trade Commission, a body of 
compulsory consultation before trade restrictive measures such as tariffs, quantitative restrictions, 
antidumping quota, safeguards, etc. are implemented. Although the Competition Commission has only one 
out of eight votes and although the Foreign Trade Commission is not the ultimate decision maker in those 
matters, the representative of the Commission has played an active role as an advocate for competition in 
this field. 
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Another important competition advocacy initiative has been the declaration by the Commission of the 
existence of substantial market power for the incumbent telephone operator Telmex in five relevant 
markets: the local loop, national long-distance services, international long-distance services, interurban 
transportation of calls and local access services. This declaration enabled the telecom regulator to impose 
regulatory measures additional to the ones contained in the already existing regulatory framework and in 
the concession title. It is still under litigation however. 

These are just a few examples of the many instances in which the Mexican Competition Commission 
has acted as an advocate for competition before various regulatory institutions during the last five years. 
Many more examples might be given. 

ICN Work on Advocacy 

Until recently little systematic work had been undertaken about competition advocacy. In the second 
half of the 1990’s the OECD surveyed its members on its advocacy activities but the results received 
relatively little attention. Only until 2001, with the creation of the International Competition Network, it 
was decided to set up a special working group to study the phenomenon of competition advocacy in its 
member countries in a more detailed way. It should be noticed that at that time the ICN had somewhat over 
sixty members as compared to some thirty members of the OECD. Moreover, the ICN has a strong 
representation of developing and transition economies which are almost absent in the OECD and where 
competition advocacy may be even more important than in the developed countries. 

In 2002 the Advocacy Working Group launched a questionnaire among its members, asking 
information about their competition regime and the advocacy activities they carried on. 53 members from 
all over the world answered the questionnaire and the results were presented in the report “Advocacy and 
Competition Policy” at the first annual conference of the ICN, held September 2002 in Naples, Italy. The 
report consists of four sections: an introduction; a conceptual chapter along the same lines as this 
presentation; the main section summarizing and analyzing the results of the questionnaire and a final 
section with some conclusions. Until now the report is the most comprehensive study on competition 
advocacy so far. It is available on the general website of the ICN: 
www.internationalcompetitionnetwork.org. 

After Naples the Advocacy Working Group was split up into four subgroups each with its own 
mandate. The first subgroup was in charge of building an advocacy information center; the second 
subgroup of studying and analysing different models of advocacy employed in different jurisdictions as 
well as the legal and other provisions facilitating the advocacy task of competition authorities; the purpose 
of the third subgroup was to investigate advocacy in regulated sectors (telecom, energy, airlines and 
professions) and that of the fourth subgroup to propose practical techniques for competition advocacy. The 
Working Group was chaired by Fernando Sánchez Ugarte, now Chairman of the ICN, and the subgroups 
were coordinated by myself. 

Each of the subgroups has presented the results of its efforts on the second annual conference of the 
ICN, held last June in Merida, Mexico.Two of them in the form of Websites (the Information Center and 
the Practical Techniques subgroup); the other two in the form of reports. All the material is available at the 
aforementioned general Website of the ICN. 

At the Merida conference it was decided to discontinue the Advocacy Working Group and to 
incorporate further advocacy work as a subgroup in the Capacity Building and Competition Policy 
Implementation (CBCPI) Working Group. The subgroup is now starting up its work with a special focus 
on advocacy towards regulated sectors in developing and transition economies and on practical advocacy 
techniques. Finally I would like to mention that the CBCPI Working Group has adopted a checklist 
approach similar to the one envisaged by the APEC/OECD Co-operative Initiative which will receive 
further attention in the following sessions of this Workshop. 
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Advocacy for competition: the Japanese Perspective 

Mr. Tetsuji YOKOTE, Deputy Director, International Affairs Division, Fair Trade Commission, Japan 

Ladies and gentlemen, 

It is my great pleasure as well as honor to have a chance to deliver a speech at this Workshop today. 
This is the first time I have given a speech in English, and I would like to take this opportunity to introduce 
the challenges facing Japan’s competition authority, the Fair Trade Commission. In my presentation today, 
I would like to focus on competition advocacy by the Japan Fair Trade Commission, in connection with its 
role as a competition authority in general. 

Competition authority staff members of different countries share the meaning of the word 
“competition.” The general public, however, does not necessarily have identical views on this word. 

1. Opinion Survey on Awareness of Fair Competition in Spring 2001 

In spring 2001, we conducted a public opinion survey on awareness of fair competition. As we have 
little chance to statistically learn public opinion regarding competition, I would like to take this opportunity 
to introduce the main results of this survey. 

First, to the question of what image people have of businesses competing in price and quality of goods 
and services, in other words, competition in economic activities, 73% said a positive image and 15% said a 
negative image.  

With regard to the main reasons why they had a positive image, the most popular answer was that 
competition causes lower prices or higher quality of goods or services, followed by the answer that it 
creates new goods and services, and that it activates the whole economy. 

Well, what was the reason for a negative image? I guess this is a matter of interest. The most popular 
answer was that competition leads to a rise in the number of bankruptcies and unemployment, followed by 
the answer that competition favors major enterprises, that it makes corporations withdraw from 
unprofitable regions and businesses, and that it causes some inconvenience by forcing nearby stores out of 
business. 

Second, to the question of whether deregulation is successful in promoting competition between 
businesses, 64% said yes.  

Third, more than half of respondents considered the enforcement of competition authorities against 
cartels and bid riggings as insufficient. 

Finally, more than half mentioned cracking down on cartels and bid riggings as what they expected of 
competition authorities. 

Should we take a favorable view of these results, or should we think the public does not have a 
sufficient understanding of competition? 

As you may know, Japanese society used to believe in harmonious cooperation among businesses 
over competition. 
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Now let me quote an anecdote here. More than 100 years ago, a famous scholar showed the 
translation of an English book on economics to a certain senior official. The scholar began translating it, 
and when he came upon the word “competition” for which there was no equivalent in Japanese, he used an 
invention of his own, kyoso, literally, “race-fight.” 

When the official saw his translation, he suddenly said, “Here is the word ‘fight.’ What does it mean? 
It is such an unpeaceful word.” 

The scholar replied, “This is nothing new. This is exactly what all Japanese merchants are doing. If 
one merchant begins to sell things cheaply, another will try to sell them cheaper. Or if one improves his 
merchandise to attract more buyers, another will try to take the trade from him by offering goods of still 
better quality. This process is termed kyoso in the science of economics.” 

The official understood the idea, but he said, “The word ‘fight’ is not conducive to peace.” 

Taking this anecdote into consideration, I think the results of the opinion survey show that the general 
public currently supports the promotion of competition. On the other hand, more than half of respondents 
answered that enforcement by the JFTC is insufficient. This is a result we have to take seriously. 

2. The Role of Competition Authorities 

Now let me address the role of competition authorities. I believe that the main task of competition 
authorities is the enforcement of antitrust laws. Promotion of fair and free competition stimulates the 
creative initiative of enterprises, encourages business activities, and ultimately assures the interests of 
consumers in general. Enforcement of antitrust laws means eliminating conduct that impedes fair and free 
competition. However, enforcement can be rendered meaningless if government regulations obstruct 
competition. That is why competition authorities should also promote regulatory reform, including an 
elimination of regulations or systems which impede fair and free competition. It is quite important for 
competition authorities to be involved in the process of regulatory reform. Such involvement is one of the 
main measures of competition advocacy undertaken by competition authorities. 

3. The Process of Regulatory Reform in Japan 

I would like to go on to the next topic: the process of regulatory reform in Japan. 

In Japan, the Antimonopoly Act was enacted in 1947, right after World War II. The JFTC was 
established in the same year. The Antimonopoly Act was introduced in Japan as part of the 
democratization process of occupation forces, although it was not what we wanted in Japan, because as I 
mentioned earlier, Japan believed in harmonious cooperation over competition. We can say that there was 
no sufficient basis to accept such a concept. 

In the 1940s and 1950s, the government placed a high priority on industrial policy to develop our 
industries and to improve our international competitive position. As a result, competition policy was 
weakened and a lot of exemptions from the Antimonopoly Act were created. There were more than 80 
exemptions at the peak. This period is popularly referred to as the “Dark Ages of the Antimonopoly Act.” 

However, in 1979 came a turning point with the issuance of “Recommendation of the Council on 
Competition Policy and Exempted or Regulated Sectors,” by the OECD. In this recommendation, the 
Council expressed the need to place greater reliance on competition and recommended to member 
countries to undertake, with the participation of competition authorities, reviews of regulatory regimes and 
to consider whether the initial reasons or circumstances which gave rise to regulations remain valid under 
contemporary conditions, and whether the same objectives could be achieved under contemporary 
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conditions through the operation of competition. As you know, many member countries reviewed their 
own regulations from this point of view, and of course in Japan, the JFTC initiated its challenges as a 
pioneer of promoting deregulations. In 1982, the JFTC proposed the need for reviews of regulations 
especially in 16 selected sectors. As of today, most of the proposals made by the JFTC have been realized, 
but at the time, regulatory authorities were reluctant to respond to them. 

In 1988, the JFTC set up the Study Group on Government Regulations and Competition Policy. Since 
then the JFTC has been making approaches to regulatory authorities based on the proposals made by the 
study group. This study group is still active and dealing with contemporary problems concerning 
regulations. 

In 1995, the government adopted the first plan for promoting regulatory reform as one of its main 
policies. Currently, Prime Minister Koizumi, who aggressively promotes structural reform, considers 
competition policy as one of the principal policies in the government. 

The JFTC has not only tackled promoting regulatory reform, but also reducing exemptions from the 
Antimonopoly Act. Such exemptions have a nature of protecting incumbents and hurt consumer interests. 
The whole government, led by the JFTC, undertook a review of exemptions from the Antimonopoly Act 
and now only 21 exemptions remain. 

4. Challenges by the JFTC 

In this way the JFTC has actively tackled the promotion of regulatory reform, but regulatory 
authorities have been reluctant to respond. I would say this is because they didn’t understand the need for 
regulatory reform. And the JFTC doesn’t have a clear mandate in the Antimonopoly Act to advocate, 
which I think is another one of the reasons. 

But now, such situations have been changing. The role of the JFTC and the importance of competition 
policy have been recognized and there are some instances in which the JFTC and regulatory authorities 
collaborate with each other in promoting regulatory reform. 

One example is that the JFTC is involved in the process of designing future regulations by regulatory 
authorities. The JFTC participated in a study group organized by regulatory authorities and, from the 
viewpoint of competition policy, expressed its opinion on what the regulations should be in the electricity 
sector and the gas sector. Such involvement in the process of regulatory reform is quite an effective way 
for making regulatory reform successful in favor of competition policy. Earlier involvement makes it 
possible to create a more competition-friendly system. 

Another example is the issuance of guidelines jointly with regulatory authorities. In newly 
deregulated sectors such as telecommunications, electricity and gas, the JFTC has issued guidelines which 
clearly define conduct that violates the Antimonopoly Act, in order to encourage new entry and to 
effectively establish the competitive environment. In addition, let me refer to the setup of a task-force to 
ensure prompt responses to violations in public utilities sectors, which is not part of competition advocacy, 
though. 

As I noted, the role of the JFTC and the importance of competition policy has been recognized and 
such recognition has supported the promotion of regulatory reform. With regard to this, I would like to 
point out the importance of publicity activities. 
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Both the importance of competition policy and the activities of competition authorities, including law 
enforcement, are recognized by publishing them broadly. In other words, it has to be understood that 
promotion of competition policy ultimately accomplishes the assurance of the interests of general 
consumers. In the beginning of my speech I referred to the results of the opinion survey and I believe that 
enrichment of publicity activities will lead to the fair evaluation of activities by competition authorities. 
Moreover, fair evaluation will enhance the credibility of competition authorities and will contribute to the 
general support of activities by competition authorities, including competition advocacy. 

5. Summing Up 

Finally, I would like to sum up my presentation. 

Competition advocacy, especially the promotion of regulatory reform, is one of the main tasks of 
competition authorities in that it reduces or eliminates regulations which impede market functions. 
However, the principal task of competition authorities is enforcement of antitrust laws. I emphasize this 
because strict enforcement will enhance the credibility of competition authorities as an advocate. 

In the integrated checklist under discussion here, B9 refers to the clear mandate of competition 
authorities in competition laws to advocate actively in order to promote competition and efficiency 
throughout the economy. I think most countries agree with the need for this and I will support it. But I am 
afraid many jurisdictions, including Japan, don’t have such a clear mandate in competition laws. Under 
such circumstances, in particular, enrichment of publicity activities will lead to strong support for 
competition advocacy by competition authorities. 

My conclusion is that strict enforcement and publicity activities enhance the credibility and 
convincing power of competition authorities, which will strongly support their competition advocacy. 

Thank you very much. 
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Institutional Arrangements for the Competition Authority in Thailand3 

Nipon Poapongsakorn,4 Thailand Development Research Institute 

1. Introduction 

Thailand has had a competition law since 1979 but it was never enforced (Poapongsakorn 2002). In 
1999, the old price control and anti-monopoly law was replaced by two laws, namely, the Trade 
Competition Act B.E. 2542 (A.D. 1999) and the Goods and Services Price Control Act B.E. 2542 (A.D. 
1999). However, its implementation experience demonstrates that having a competition law is indeed no 
panacea. The causes of failure have been analysed in the literature (e.g., Poapongsakorn 2002; 
Nikomborirak 2003). This paper will focus on the weakness of the institutional arrangements for the 
competition authority which is believed to be one of the most critical factor behind the poor performance 
of the Thai competition authority. 

The paper is organized in 4 parts. Part 2 addresses the aspects of independence and account ability of 
the competition authority. The institutional arrangements and relationship between the authorities for 
competition and sectoral regulations are discussed in part 3. The due process rights of persons and firms 
either subject to the law or harmed by violation of the law is described in part 4. The final part is a 
conclusion. 

2. Independency and Accountability of the Thai Trade Competition Authority 

Before discussing the issues of independency and accountability, this section will briefly describe the 
trade competition law. 

The 1999 Trade Competition Act aims to protect competition and the competitive process. Its, 
therefore, only deals with “anti-competitive practices” i.e., abuse of dominance, collusive practices, 
mergers and “unfair trade practices” that concerns business partners. Types of abuse of dominance and 
collusive practices that may constitute a violation of the law were also specified. Certain practices, such as 
price-fixing and bid-rigging are governed by a per se rule, while other types of collusive practices and 
mergers are governed by a rule of reason. Deceptive marketing tactics that directly concerns consumers 
such as false or deception advertisement or unfair contract terms come under the purview of the Office of 
Consumer Protection under the Office (CPO) of the Prime Minister. The CPO is responsible for most 
consumer protection laws including the Consumers Act 1979 and the Unfair Contract Act 1997. 

In addition, the law also prohibits any act contrary to free and fair competition, which results in the 
obstruction, damage, restriction of other business operations. The scope of the application of this particular 
provision remains unclear, as the letter of the law is rather broad and vague. This leaves much discretion to 
the administrator of the law. 

The new competition law is, therefore, comprehensive in terms of its substantive provisions compared 
with its predecessor. The Act automatically applies to all enterprises and business activities with the 
exception of state enterprises, co-operatives and agricultural and co-operative groups and government 
agencies. 

                                                      
3. This paper is drawn heavily from two papers, i.e., Poapongsakorn (2002) and Nikomborirak (2003). 

4.  Faculty of Economics, Thammasat University. Also former commissioner in Thailand’s first Trade 
Competition Commission (1999-2001). 
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It should also be noted that any violation of the Trade Competition Act, unlike most competition laws, 
is subject to criminal rather than civil penalties. Sanctions range from one to three years jail terms and fines 
ranging from two to six million baht (approximately US$ 150 000 at 40 baht per dollar). Repeated offences 
can be subject to double penalties. 

By design Trade Competition Commission is an executive body with judicial power. It has broad 
power to establish implementing rules and regulations, investigate competition cases and prosecute 
violators. When a firm violates the Trade Competition Act, the commission may issue a written order for 
the firm to suspend or correct its actions. It may also choose to prosecute the firm by filing charges against 
the particular firm in the Court of Justice. Although the prosecution of violators of the Trade Competition 
Act has to follow the Criminal Procedure Code, the law sets up a specific rule which allows the TCC 
Chairman to file its own charge against violators should the District Attoney refuse to file charges. 

Given such broad power, the TCC must not only be experts in competition law and business, but also 
independent. As will be argued below, the drafters of the law put more emphasis on the first aspect. 

a) Independence 

The trouble with the 1979 anti-monopoly law was that no company was ever prosecuted. To 
investigate and prosecute a company, the government had to declare an industry to which the company 
belonged as the regulated industry. Such decision is obviously politically determined. To ensure that the 
new law would be enforceable, the draft committee introduced a legal novelty. It divided the 1979 law into 
two acts: the Price Determination Act 1999 and the Trade Competition Act 1999. The rationale was that 
price regulation is politically determined, while the enforcement of competition law should be based on 
rigorous economic and legal analysis rather than political factors. The Trade Competition Commission 
(TCC) was therefore established as “an expert” body with the responsibility of enforcing the new 
competition law. Except for the Minister of Commerce, the Commissioners must be neither politicians nor 
holders of a position with responsibilities in the administration of the political parties. The TCC consists of 
the Minister of Commerce as Chairman, the Permanent Secretary for Commerce as Vice Chairman, the 
Permanent Secretary for Finance, the Secretary General of the TCC and eight to twelve qualified persons. 
While almost half of the experts are economists, lawyers or professional senior bureaucrats with extensive 
legal and administrative experiences, the law oddly stipulated that at least half of the expert members must 
be from the private sector. Such a composition obviously affects its degree of independence, and leads to 
the likelihood of a conflict of interests. 

Thus, in practice, the Federation of Thai Industry (FTI) and the Thai Chamber of Commerce each has 
3 representatives in the Commission. No consumer representative has ever been present. Among the 
commissioners appointed in the year 2000, there was only one economist who specialized in the field of 
industrial organization and one lawyer who helped draft the competition law. The rest is made up of 
businessmen and bureaucrats. Similarly, the new commission appointed in the year 2002 by the new 
government, consists almost entirely of businessmen. But this time, no legal or economic experts in 
competition law and policy was present. With such a composition of commissioners, the Trade 
Competition Commission is not only vulnerable to political interventions, but is also at great risks of being 
captured by private interests. In fact, a study by the Campaign of Popular Democracy Committee, an NGO, 
revealed that several commissioners had financial interests in large businesses or businesses owned by 
politicians. 
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Upon request, the decision of the Commission can be reviewed by the appellate committee. The 
appellate body, however, is not independent of the commission since members of the appellate body are 
appointed by the commissioners themselves. Moreover, existing members of the body include 
representatives from large businesses, undermining the credibility and the impartiality of the appeals 
process. 

b) Transparency and Accountability 

Thailand has relatively advanced Administrative Law jAD 1996 and Public Information Act AD 1997 
that help promote transparency and accountability in the application of administrative power. For example, 
the Administrative Law: 

•  Bars officials with financial and non-financial (i.e., family and other relatives conflict-of-interest 
from being involved in administrative procedures 

•  Requires that all government committees’ decisions that have a bearing on the private sector be 
recorded with details describing the minority views and opinions as well as the signatures of 
every commissioner. The decisions must also be made publicly available according to the Public 
Information Act 1997. 

•  Requires that all government agencies set a specific time frame for responding to inquiries or 
complaints. 

Most of these provisions were imported into the Trade Competition Act. Those that have been left out 
should apply nevertheless since the Administrative Law stipulates clearly that the standard of 
administrative procedures specified in other sui generis laws must, at the minimum, contain all the 
provisions specified in the Administrative Law. Unfortunately, however, the Office of Trade Competition 
(OTC) fails to comply to the provisions stated above. Since the legislation of the law in 1999, the authority 
has failed to establish clear rules and guidelines concerning the implementation of the law. In the four 
competition cases deliberated so far, neither finding-of-fact reports nor written decisions of the TCC were 
made available to the public. A complainant in the tied-sale case of whisky and beer who wanted to see the 
TCC’s decision had to ask the Tribunal of Public Information on the Economy and Public Finance to order 
the OTC to release the report. It was not clear on what grounds the TCC derived its decisions and whether 
there were different views among commissioners. 

Despite the existence of the advanced administrative law, the OTC officials are accountable to the 
Minister of Commerce because the OTC is just a division in one of the MOC’s departments. Since the 
OTC’s chief (who is the TCC’s secretariat) has to report to the Minister, he and his office cannot act 
independently from the government. 

3. Administration and Enforcement of the Law: Due Process, Complaint and Dispute 
Settlement 

As described above, the TCC is an executive body with broad semi-judicial power. To prevent the 
TCC from abusing its power, the law imposes a framework and procedures governing its power. For 
example, in the consideration of the anti-competition cases, it must afford the accused business operator, 
members of a specialized subcommittee, members of an inquiry sub-committee or competent officials 
concerned, a reasonable opportunity to give explanations and present supporting evidence. In issuing an 
order against the violators, the TCC must specify reasons for such an order both in respect of questions of 
fact and questions of law. However, in the cable television case in which the subcommittee found that the 
cable operator abuse its monopoly power by denying consumers the choice of less expensive package, the 
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cable company complained that the sub-committee did not provide an opportunity to defend its case5 
(Nikomborirak 2003: 29). Finally, a business operator that receives an order from the TCC and disagrees 
therewith has the right to appeal to the Appellate Committee. 

The enforcement of competition law is complaint driven. The law allows private persons6 to become 
actively involved in two ways. They can file complaints about alleged unlawful conduct with the OTC, or 
those suffering injury as a consequence of unlawful conduct can initiate an action claiming compensation 
from the violator. The law also allows the Consumer Protection Commission or consumer associations to 
initiate actions for compensation on behalf of consumers. 

One serious problem with the enforcement of competition law is the lack of protection of confidential 
information and complainant. The investigation is launched mainly when the competition authority 
receives a complaint from affected parties, be they competing businesses or consumers. But those who 
complain are mainly small businesses or consumers against large businesses that are in the position to 
affect their well being. For example, small suppliers that file a complaint against the large retailer may 
have their contracts terminated. Similarly, dealers that complain about manufacturers may have their 
supplies cut off. In the investigation of a complaint against a motorcycle producer, the complainant’s 
identity was disclosed. 

Effective enforcement also requires strict protection of confidential information provided by all 
parties involved. If confidential information is leaked, then the private sector will lose its trust in the 
competition authority. If that is the case, then the authority will face serious obstacles in gathering crucial 
information in the process of investigation. During the investigation of two first cases, some confidential 
information were frequently reported in the newspapers. The subcommittee on cable television case also 
found that some of its information was leaked. 

4. The Relationship between the Competition Authority and Sectoral Regulators 

The Trade Competition Act stipulates that all business enterprises – bar state enterprises and 
cooperatives – are subject to the law. In reality, however, the legal power of the TCC may be much more 
limited for two reasons. First, although the OTC is assigned by the competition law to coordinate with 
other government agencies concerned with the law, it is not given any mandate. So far, the government 
does not have any over-arching competition policy framework for this issue. Secondly, the regulated 
industries – i.e., transport, telecommunications, water and electricity – are contingent on sector specific 
policies and rules that may run in contradiction with the substantive provisions of the competition law. In 
the absence of a clear demarcation of the legal jurisdiction and an establishment of a formal protocol 
between the two authorities, confusion is likely to arise. On the one hand, the two authorities may compete 
for territory. On the other hand, both may choose to side step the issues leaving regulated industries in a 
regulatory vacuum. 

                                                      
5. However, the TCC failed to address any of the subcommittee’s findings, except the fact that the cable 

operator is found to be monopoly. But it was not found guilty of charging excessive price. 

6. Private persons are defined either as the business operators or consumers harmed by violation of the 
competition law. 
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For example, in the case where the cable monopoly was alleged of setting excessive prices, the 
defense was that prices could not have been excessive since they were “regulated” by a state enterprise, the 
MCOT. The state enterprise, which operates a television channel of its own and, at the same time, issues 
cable license to private operators, was responsible for approving the price of cable services and monitoring 
compliance to the conditions spelled out in the concession. However, the MCOT hardly qualifies as a 
regulator. According to the term of the concession, in additional to its small equity stake in the private 
cable monopoly, the MCOT demands a 6% share of the private operators’ revenue. Regardless of the 
obvious conflict of interest, the state enterprise was undeniably acting as a regulator. Thus, the TCC 
refused to handle the case and instead referred it to the MCOT. 

While the legal boundary of TCC’s authority remains unclear, there may be more instances in which 
the TCC will choose to avoid issues confronting it instead of try to enforce the law. Moreover, sector-
specific policy and regulation are currently fragmented as the laws are being drawn up by different groups 
of people. There seems to be no clear policy whether regulated industries should be subject to the Trade 
Competition Act. The Telecom Act 2001 states explicitly that the industry is subject to the law. This has 
set precedence such that the draft Broadcasting Act that is still in the legislative pipeline also incorporates 
the same provision. However, there are no clear procedural rules how two authorities would co-operate and 
co-ordinate on competition issues that may arise in the future. 

5. Final Notes: How to Make a Competition Authority Effective 

Thailand’s experience with competition law shows that having such a law is certainly no panacea. 
Political interventions, big business’ opposition and institutional limitations proved to be major hurdles in 
law enforcement. In such an environment, a competition agency can be absolutely paralyzed. An 
institutional reform is a necessary condition for the competition law to be effectively enforced. But without 
strong public pressure, it is almost impossible for the government to launch the reform. Here are some 
suggestions on the development of such institutions and the building of public awareness. 

a) Institutional Independence 

There is no doubt that the TCC needs to be an independent body – i.e., a non-ministerial body, much 
like the sector regulators in telecommunications and broadcasting that are in the process of being. 
However, should the TCC becomes an independent agency, the scope of its statutory power and its 
accountability would need to be carefully crafted to ensure that the agency does not abuse its 
independence. The domestic experience with two independent regulatory agencies in telecommunications 
and broadcasting so far shows that the selection of commissioners is likely to be most controversial and 
will be the subject of intensive public scrutiny. Therefore, to avoid such a problem, an independent TCC 
needs to ensure that its commissioners are selected in a transparent and objective manner. 

b) Administration and Enforcement of the Law  

As mentioned earlier, the provisions of the Administrative Law and the Public Information Act are 
designed to ensure “due process” in the administration and enforcement of laws in order to protect the 
rights of citizens to fair treatment. All state agencies, the OTC and the TCC included, must comply with 
every provision spelled out in these two laws. Thus, the public should demand that the OTC and the TCC, 
in compliance with these two laws, develop clear and transparent procedures regarding the following 
issues: 

•  Conflict of interest: Every commissioner should declare all financial interests before 
appointment. Should conflict-of-interest situations arise in the course of duty, the particular 
commissioner should recuse himself from the entire procedure. 
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•  Complaint Procedure: All complaints need to be filed and documented and “formally” responded 
to in writing within a reasonable period of time as required by the Administrative Law. The 
Commission should give this issue a high priority by approving the draft complaint procedural 
rules as soon as possible. 

•  Dispute resolution: The OTC should establish own rules concerning formal and informal (if 
legally feasible) dispute settlement procedures in order to ensure fair treatment for parties 
involved. To promote transparency, clear rules regarding notification, hearings, responding, etc. 
need to be laid down. Rules governing communication between officials and the private sector 
also need to be established. That is, any communication between an officer and those involved in 
the on-going dispute cases should be made officially recorded. Such a rule is known as the ex 
parte rule in the United States. This can help avoid discriminatory or preferential treatment in 
competition cases. Having such rules will not only promote a better image for the competition 
authority, but would also help officers in determining what type of behaviour is deemed 
appropriate and what is not. 

•  Rule-making: When it comes to rule-making, the Administrative Law is rather silent. Who 
should have a say in determining the threshold market share used to define market dominance? It 
is certainly not the 16 commissioners alone. Since there are no clear procedural rules, the process 
has been opaque and thus vulnerable to political and private businesses’ influences. Therefore, it 
is urgent that the TCC establishes an internal procedural rule governing rule-making that is 
transparent and fair to all interested parties involved. 

•  Classification of documents and strict rules regarding the handing of confidential documents and 
information: The TCC and the OTC require information from both the complainant and the 
defendant. If the anonymity of the identity and the information provided by the complainant and 
the secrecy of confidential information submitted by the defendant cannot be protected, then 
investigation will prove to be very little in the absence of co-operation of concerned parties. 

c) Relationship with Other Regulatory Authorities 

Except a few countries, most developed economies tend to assign the decision role to the sector-
specific authorities with a clear mandate that their decisions have to take into account the competition 
policy. The competition authority has no decision role in the regulation of those specific sectors. But it has 
full authority to enforce the law against firms in those sectors that violate the competition law. 

In Thailand, such institutional arrangements will not work well. As argued above, neither the 
competition authority nor the regulatory authorities would like to intervene in each other affairs. Since the 
law does not give the competition authority to intervene in the sectoral regulations, it is in its best interest 
to be silent. So do the sectoral authorities. More over, most regulatory bodies are subject to regulatory 
capture. To minimize such social cost, it may be more effective if more than one authorities are granted 
legal power to regulate the same industry. In other words, our proposal is to create competition in 
regulations among the authorities of competition and sectoral regulation.  

d) Building Public Awareness and a Wider Constituency for Competition Law 

 In light of the various failings of the TCC as discussed above, pressures for changes must come from 
outside the government – i.e., from the civil society, the academic community, or even business 
organizations such as business associations that have been adversely affected by unfair trade practices of 
larger competitors. That is, building “public awareness” on this relatively complex subject is most urgent 
and essential. But, who should take the lead? 
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The government has rarely established a good relationship with civil organizations. This is because 
they are often proponents of large-scale government projects on environmental issues. Thus, the possibility 
of having the OTC working with NGOs is quite bleak. As for business associations, few have taken 
genuine interest in advocating competition law and policy. This is because most business associations are 
dominated by large enterprises. 

Academics seem to be the only alternative, as they tend to work with the state and the private sector 
as well as the media and the civil society on a wide variety of public issues. It is therefore most important 
that the academic circle becomes more involved in the process of disseminating information and 
knowledge concerning competition law and policy in order to help build a competition culture in Thailand. 
It will also need to work closely with civil organizations to monitor and scrutinizes the administration of 
the law. There is a strong synergy between academics and NGOs. The former can provide solid conceptual 
framework and research findings in order to back up NGOs advocacy-oriented activities. 

But where would funding for building the much needed public awareness in competition law and 
policy come from? If the government opposes the law, why should it finance activities that would help to 
promote its enforcement? International assistance programs obviously can play a very important role. 

Passing a competition law and implementing it and establishing the appropriate institutions are always 
an uphill battle. This is because the law not only runs against the interests of large and powerful 
businesses, it is also often associated with western capitalism or free-market propaganda. Thus, it can 
easily fall prey to nationalistic fervor that, in some cases, drummed up by local monopolists themselves. 
One must realize that while a competition law can be passed overnight, a competition policy will take 
much longer to realize in an economy and culture where the interests of big business and politicians are too 
closely aligned. This paper has argued that passing the western competition law will certainly not bring 
about competitive market environment unless the competition institutions exist. However, establishing the 
effective institutions do not come out of the air. Thus, competition policy advocacy will be as important, if 
not more important, than competition adjudication. A country needs to build a wide competition 
constituency among the academics, civil society as well as the media. It is indeed a Herculean task that is 
worth undertaking.  
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Characteristics of the Peruvian Competition Law 

Mr. Freddy FREITAS, Technical Secretary of the Competition Tribunal of the National Institute of 
Defense of Competition and Protection of the Intellectual Property – INDECOPI, Peru 

In 1990, Peru began a transition towards a free market economy. A year later, the Competition Law is 
put into force in order to promote adequate competition policies in our country. The National Institute of 
Defense of Competition and Protection of the Intellectual Property – INDECOPI is also created and among 
its multiple areas, the Free Competition Commission is created. 

In 1993, a new Political Constitution is approved, which has one of its articles dedicated to the 
promotion of free competition in the country: 

Article 61o.- The State promotes and oversees free competition. It is against all practice that limits 
it and against the abuse of dominant or monopoly positions. No law or arrangement can authorize 
or establish monopolies. (…) 

The Constitution of a country establishes the course of the country; it sets the bases for its political, 
economic and social development, and a global framework for the activities of individuals, companies and 
the State itself. In that sense, the mere existence of an article in the constitution that promotes competition 
guarantees that all market agents consider those principles and facilitate the work of the competition 
authority.  

If the Constitution says YES to competition, the country also says YES to competition. The 
Constitution allows controlling actual or future regulations that can violate competition principles. For 
example, last month the Peruvian Constitutional Court declared a decree of the Secretary of Transportation 
as unconstitutional because it set minimum fees for cargo and passenger transportation all over the country, 
a clear violation of the free competition article in the constitution. This procedure is being conducted in 
INDECOPI in order to establish infractions to the competition law.  

In this context, the purpose of the Peruvian Competition Law is to prohibit, sanction and eliminate 
conducts that limit, restrict or distort free competition in the production, distribution or commercialization 
of goods and services, in order to promote a better assignation of resources, efficient markets and an 
overall welfare of consumers. 

How can we accomplish these objectives? 

The competition authority in Peru, INDECOPI, through its Free Competition Commission and 
Competition Tribunal, enforces competition law and promote its diffusion. 

The Peruvian Competition Law is applied to all economic sectors except telecommunications. In 
1996, the Peruvian Telecommunications Regulator was appointed to fulfill this task. In this sense, the law 
can be applied even to the banking, energy, transportation and sanitation sectors, even when those sectors 
have a regulator of its own. It is also applied to individuals or companies, private or state owned. 

This wide field of action allows INDECOPI to act on all economic sectors and oversee the respect of 
competition principles in the market. 

In order to oversee the market, the Peruvian Competition Law has established some conducts as 
anticompetitive, mainly those that involve a position of abuse of dominant position or collusive practices. 
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Specifically on collusive practices, the Peruvian Competition Law prohibits the following actions:  

a) Price-fixing;  

b) Horizontal territorial or customer division;  

c) Market share agreements;  

d) Competitors colluding on quality of products, when it doesn’t correspond to national or 
international technical regulations and can affect the consumer;  

e) Price discrimination. Discounts and bonuses don’t constitute a restriction of free competition as 
they correspond to generally accepted commercial practices and they are granted for different 
compensatory circumstances such as advanced payment, quantity, volume or other applied in all 
cases;  

f) Tying arrangements;  

g) Concerted refusals to deal;  

h) Output reduction agreements.  

As for the abuse of dominant positions, some activities specifically forbidden are: 

a) Unjustified refusal to deal;  

b) Price discrimination;  

c) Tying agreements. 

Nevertheless, these are not the only activities that are prohibited. The law allows sanctioning 
equivalent practices. 

As for the control of mergers, Peru only regulates the electric sector, requiring companies in this 
sector to previously notify INDECOPI in order obtain authorization when a merger involves companies 
that own a market share equal or greater to 15% of any of the involved markets in the cases of horizontal 
concentration or 5% in the case of vertical concentration. All other market sectors have absolute freedom 
to merge. 

However, as a result of the law reform process the possibility of including the control of mergers in all 
sectors is being seriously evaluated, but with the usual budget problems and the usual fear to neglect the 
control of activities, as we can observe in some other countries. 

As for the procedure itself, in Peru it can be initiated by individuals or companies or “ex oficio” by the 
Free Competition Commission. A first investigation stage and a hearings stage exist. 

The competition authority has different faculties in order to fulfill its objectives in both stages. These 
faculties respect the constitutional rights of the parties, specially the right to adequate procedure and 
defense, and provide INDECOPI legitimacy and transparency, important elements for the defense of our 
decisions before the judiciary power.  
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INDECOPI can: 

a) Demand individuals or companies to show all kind of documents, including accounting and 
society books, payment checks, commercial letters and magnetic registers, including, in this case, 
the required software; and can demand information about the organization, businesses, 
shareholders and the property structure of the companies. 

b) Immobilize for no more than 2 days but extendable to 4 days, books, archives, documents, letters 
and registers of the individual or company under investigation, and have a copy of the mentioned 
documents. On some circumstances, said documents could be withdrawn from the facility for up 
to six business days, with a judiciary order to proceed. The withdrawal request has to be 
motivated and resolved in twenty-four (24) hours by a judge, without a notification to the other 
part. 

c) Summon and interrogate the individuals under investigation or their representatives, employees, 
officers, consultants and third parties. 

d) Inspect, with or without notification, the books, registers, documentation and goods in the 
individuals’ or companies’ facilities, in order to verify the development of productive processes 
and interrogate the people they find there. Copies of physical and magnetic files could be 
retrieved, and also some other pertinent documentation, even photographs and film recordings, if 
necessary. The use of public force could be used if required. If unlocking is necessary, in case of 
closed facilities, a judiciary authorization would be necessary, which has to be obtained in no 
more than 24 hours. 

e) In case individuals or companies deliver false information to INDECOPI, destroy, hide or alter 
any book, register or document required by INDECOPI or refuse without justification to those 
information requirements, or refuse to appear in court or, by means of violence or threats, obstruct 
the functions of INDECOPI, they will be sanctioned with a fine not lower than a thousand dollars 
or higher than fifty thousand dollars, which does not consider any corresponding penal 
responsibility. This fine would be doubled in case of relapse. 

These faculties allow the competition authority to operates both efficient and effectively.  

However, besides these faculties, once an accused party is declared guilty, INDECOPI can assign 
fines for up to 10% of their sales or revenues corresponding to the previous tax year.  

Besides the sanction imposed to the offender by INDECOPI, if it is the case of a company or 
organization, a fine of up to 100,000 dollars can be imposed on all its legal representatives or the 
individuals managing the company, according to their level of responsibility in the determined violation. 

The criteria INDECOPI considers to determine the severity of the infraction and the application of the 
corresponding fines are the following: 

The kind and scope of the restriction 

a) The dimension of the affected market.  

b) The market share of the company. 

c) The restrictive effect on the effective and potential competitors, on other parts of the economic 
process and on the consumers and users. 
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d) The duration of the restriction.  

e) The relapse of forbidden activities.  

In case of relapse, INDECOPI can double the fines, and keep doubling them successively and without 
limitation. 

If INDECOPI considers it necessary, it can accuse the people responsible before the district attorney. 
The Peruvian Penal Code considers up to six years imprisonment for breaking the competition law. 

Finally, any individual claiming damages because of the agreements, contracts or practices prohibited 
by the competition law can sue for damages.  

This is an overall background of Peruvian policies and competition law that I hope can help us to 
promote competition between our economies. 

Thank you very much. 
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The Improvement of the Competition Status in China 

WANG Yang, Department of Treaty and Law, Ministry of Commerce, People’s Republic of China 

China is currently experiencing a transitional period and stepping out of the old planned economy 
mechanism, where market competition had almost been suffocated. With the establishment of socialist 
market economic system in China, market is taking a more and more significant part in China’s economy. 
Accordingly, the consciousness of competition and risk taking has been instilled into many Chinese 
companies and enterprises. Chinese government has as well attached great importance to appropriate 
competition in the development of a healthy economy. Decisions on Several Issues on the Perfection of 
Socialist Market Economic System, adopted by the 3rd session of the 16th Conference of the Communist 
Party of China in October 2003, advocates the role of market in resource allocation to accelerate reforms in 
monopolized sectors and in the establishment of a unified, open and competitive modern market economy. 

In order to improve its competition status, China has taken positive stance in the legislation, the law 
enforcement as well as the international cooperation in the competition field. 

I. Proper Legislation to Create a Favorable Competition Environment 

Proper legislation is the prerequisite of a favorable competition environment. China has enacted a 
series of laws, regulations and rules to safeguard market competition and protect market order. Some of 
them are of most importance and provide guidance to our work, such as the Law of People’s Republic of 
China against Unfair Competition (1993), the Law of People’s Republic of China on Protection of 
Consumers’ Rights (1994), the Price Law of People’s Republic of China (1998) and the Bid and Tender 
Law of People’s Republic of China (2000); also the Regulations of the State Council on Prohibition of 
Regional Blockage in Market Activities (2001), the Temporary Rules on the Acquisition of and Merger 
with Domestic Enterprises by Foreign Investors (2003) and the Provisional Rules on Prohibition of Price 
Monopoly (2003). The promulgation and enforcement of these rules have greatly improved the 
competition order in the market. The Ministry of Commerce (MOFCOM) is accelerating its speed to draft 
the Anti-Monopoly Law of the People’s Republic of China. 

II. Strict Enforcement to Guarantee Good Competition Order 

1. Measures against Industrial Monopoly 

To handle the issue of industrial monopolization, China has carried out reforms in the public 
enterprises dealing with electricity, railway, civil aviation, telecommunication, gas /natural gas, water 
supply, heat supply and so on, and has made positive progress. The electricity industry has formed a legal 
system on electricity based on the Law on Electric Power and supplemented by relevant administrative and 
local regulations. Also the Law on Railway, Law on Aviation, the Regulations on Telecommunication and 
the Rules on Foreign Investment in Telecommunication Enterprises have strongly advanced the reform and 
the development of the above sectors.  

Take China’s telecommunication industry for an instance. During the period of planned economy, 
telecommunication had long been monopolized by government. Since the start of telecommunication 
reform in 1994, by setting up China Unicom, China Netcom, China Railcom and Jitong, the former Posts 
and Telecommunications Ministry, which assumed the functions of the government authority as well as an 
enterprise, has been split step by step: first, to separate the functions between the government and the 
enterprise; next, to separate the function of the post from the telecommunication business; then, the paging 
service was transferred to China Unicom; henceforth, the mobile service was taken away from China 
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Telecom. So far, a competitive market has been formed in the telecommunication field, and fierce 
competitions occur among the six basic telecommunication service enterprises, which are China Telecom, 
China Netcom, China Mobile, China Unicom, China Satellite and China Railcom, as well as the over 4000 
enterprises engaging in value-added services and wireless paging services. 

Since 1999, China has launched a widespread combat against public utility enterprises and other 
operators with monopolistic status who abuse their monopolistic status to restrict users and consumers only 
to buying and using goods or services produced or marketed by the designated operators. According to our 
statistics, only from 1999 to 2001, Chinese government at different levels had handled, throughout the 
country, 2815 law-breaking restrictive competition cases of monopoly industries. 

2. Measures against Regional Blockage 

In response to the regional blockage phenomena, Chinese government has taken many measures. The 
State Council has, since 1980, promulgated a dozen of administrative regulations, among which the most 
important ones are Regulations on Prohibition of Regional Blockage in Market Activities (2001) and 
Decisions on Improving and Regulating Market Order (2001). 

Aiming to effectively implement the Law against Unfair Competition and other provisions concerning 
anti-monopoly and to solve the problems emerging in anti-monopoly administrative enforcement, Chinese 
central government, in light of the provisions against administrative monopoly in the Law, has 
promulgated 34 administrative interpretations. 25 provinces, municipalities and autonomous regions have 
enacted local anti-unfair competition regulations. All these measures have greatly facilitated anti-
monopoly enforcement.  

3. Legislative and Enforcement Institution of Competition Policy in China 

In accordance with the stipulations of the State Council of PRC, the Ministry of Commerce takes 
charge of the policies regulating market order and breaking down market monopoly and regional blockage, 
so that a unified, open, competitive and orderly modern market system is aimed to be established. The 
State Development and Reform Committee is responsible for the making, enforcement and supervision of 
price policies. The State Administration of Industrial and Commerce is in charge of countering unfair 
competition and consumer protection. 

III. International Cooperation to Foster Competition Culture 

China is now seeking for more international cooperation to improve its competition status, and has 
participated actively in both bilateral and multilateral cooperation in the competition policy field. China 
has played an active role in the WTO working group on trade and competition, and has started bilateral 
cooperation with other economies. For example, a dialogue between EU and China has been initiated 
recently and we would appreciate if could be offered the opportunities to learn the precious experiences 
from our EU colleagues. And capacity building and information exchange will be the basis of our 
cooperation in this field. 

Great achievements as China has made in the competition field, we can see there is still a long way to 
go. And we believe, by self-improving and learning from other economies, China will have a brighter 
future with a fully competitive market and a healthily developed economy. 
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Annual Report on Competition Policy Developments in Chinese Taipei, 2002 

Mr. Martin Tzung-Yu HSU, Inspector, International Affaires of Fair Trade Commission, 
Chinese Taipei 

Introduction 

Chinese Taipei promulgated the Fair Trade Act on 4 February 1991 and implemented it a year later. 
The Act covers antitrust matters as well as unfair competition. The antitrust part of the Act regulates 
monopolies, mergers, concerted actions, and vertical restraints. 

The Fair Trade Commission (the FTC) was set up under the Fair Trade Act as a ministerial level 
government agency. The Commissioners’ Meeting of the FTC consists of nine full-time commissioners 
and issues its decision independently by majority vote. The Chairperson of the Commission is a Cabinet 
minister who presents the FTC’s views regarding competition policy issues and regulatory reform matters 
in Cabinet meetings. 

According to the Fair Trade Act, the FTC shall be in charge of the following matters: 

•  preparation and formulation of fair trade policy, laws and regulations;  

•  review of any fair trade matters related to the Fair Trade Act;  

•  investigation of activities of enterprises and economic conditions;  

•  investigation and disposition of any case violating the Fair Trade Act; and 

•  any other matters related to fair trade. 

To ensure compliance, the Fair Trade Act equips the FTC with the investigatory power to discover 
illegal practices and empowers the Commission to issue cease and desist orders, to require the correction of 
illegal practices, and to impose administrative fines. 

This report summarizes the developments in Chinese Taipei’s competition law and policy, and the 
enforcement of the Fair Trade Act in the year 2002. 

I.  Changes to competition laws and policies, proposed or adopted 

The Fair Trade Act has been amended three times since its promulgation. The salient points of the 
first amendment in February 1999 include the adoption of the “administrative action prior to judicial 
adjudication” principle to avoid conflicts from arising between the two enforcement systems, as well as 
vesting the FTC with the power to impose higher administrative fines upon violators in order to strengthen 
compliance. The second amendment in April 2000 abolished the provincial government’s authority in 
enforcing the Act, due to the adjustment of the provincial government’s function entering into effect in 
1999. 

The third amendment to the Fair Trade Act came into effect on 6 February 2002, its main theme being 
the reform of the merger control regime. Other parts of the amendment included fine-tuning the definition 
of monopoly, concerted actions, and multi-level sales schemes, etc.  
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Reform of Merger Control Regime 

The FTC has implemented the merger control regime ever since the Fair Trade Act came into force in 
February 1992. Before the amendment, application needed to be made to the FTC for prior written 
approval in relation to mergers involving parties that reached a certain sales volume or market share. The 
FTC had to make a decision within two months once it received all of the materials requested from the 
merging parties. 

By the end of 2001, the FTC had received a total of 5,811 applications for merger approval. There 
were, however, fewer than 5 applications that were turned down by the FTC. Thus the merger regulation 
was often criticized for heavily wasting administrative resources and increasing business costs. For a long 
time, it was expected by both the FTC and the business community that this burdensome regulation could 
be adjusted. 

Waiting Period 

The new system has adopted a pre-merger notification system to replace the old pre-merger 
application system. The merging parties no longer need to wait for written approval from the FTC under 
the new regime. Provided that they do not receive the FTC’s notice to extend the review period within the 
30-day waiting period, they are free to finalize the notified transactions.  

According to the FTC’s experiences of enforcing the merger regulation, the two-month review period 
appeared to be unnecessarily long and could hardly meet the parties’ needs. The review period was thus 
shortened to 30 days by the amendment. Such a period may be further shortened or else extended by 
another 30 days at the discretion of the FTC on a case-by-case basis.  

For mergers that are unlikely to restrict competition, the FTC may, after processing the application by 
means of a streamlined procedure and within a shorter time period, notify the parties to consummate the 
transaction earlier. For any merger likely to result in competition concerns, the FTC may notify the parties 
of an extension beginning within the original 30-day period in order to obtain at most an additional 30 days 
for further review, unless the parties consent to a further extension of the period. 

The FTC is required to issue a formal decision to the merger parties in case the review period is to be 
extended. Once the FTC fails to notify the parties of the extension or makes any formal decision when the 
waiting period is about to expire, the parties may proceed with the merger. 

Exemption for Mergers within Affiliated Enterprises 

Adjustments in shareholdings, assets, or operations among affiliated enterprises fall within the types 
of mergers defined in the Fair Trade Act. According to past enforcement experience, most of these 
adjustments involving the existing internal economic structures of enterprises do not increase the 
enterprises’ economic scales or reduce market efficiency. Considering that there is little to be gained from 
subjecting the aforementioned types of transactions to the regulatory purview, the amendment exempts 
them from the merger notification requirements. 

Notification Thresholds 

It has been long disputed how sales volume/turnover could best be used as a merger notification 
threshold. One argument is that the scales of sectors vary significantly. It is quite impossible to find one 
single sales volume/turnover standard suitable for every sector. 
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The previous sales volume threshold set up by the FTC (NT$5 billion) made every merger involving 
financial institutions fall into this category, which gave rise to the contention that financial institutions 
were being over-regulated since their sales volumes were normally much higher than NT$5 billion while 
the concentration ratio in this sector was quite low.  

The amendment authorizes the FTC to distinguish financial institutions from non-financial enterprises 
in determining thresholds for merger notification so that the regulatory burden for financial institutions can 
be more reasonable.  

The FTC later declared that, for financial enterprises involved in a merger, the notification thresholds 
for financial enterprises were sales in the preceding fiscal year of NT$20 billion, with the other party to the 
merger having a turnover exceeding NT$1 billion during the same period; for non-financial enterprises, the 
sales volume notification thresholds were NT$10 billion, with the other party to the merger also having a 
turnover exceeding NT$1 billion in the preceding fiscal year. 

Remedies 

Before the amendment, the Fair Trade Act provided prohibition as the only tool with which the FTC 
could deal with merger proposals that were a serious cause for competition concern. In order to ensure that 
the benefits to the overall economy outweighs the disadvantages from the resulting restraints on 
competition, it was necessary to equip the FTC with more feasible and flexible tools to handle merger 
cases.  

The amendment therefore empowers the FTC to impose conditions, for example, divestiture for the 
business in question, or burdens of a reasonable duration, as provisos to its decision on merger notification. 
Failure to comply with the provisos could lead to actions by the FTC to prohibit such a merger, set up a 
time period for the merged entity to split, dispose of all or a part of the shares, transfer a part of the 
operations, remove certain persons from positions, or make any other necessary dispositions, as well as to 
impose an administrative fine of between NT$100,000 and NT$50 million. 

Other Amendments 

Along with the drafting of the Administrative Procedure Act, all government agencies were required 
to determine whether there were administrative regulations issued by them affecting people’s rights or 
interests without authorization based on relevant laws. Those regulations would become ineffective after 
the Administrative Procedure Act came into force on 1 January 2001. 

The Administrative Procedure Act stipulates, among other things, that administrative agencies could 
set provisos to decisions under their discretion or as authorized by laws, as well as set out the types of 
information that the government should disclose, and the rights of interested parties and the limits imposed 
upon them to access materials and files held by the government. 

Following the above-mentioned principles, the FTC carefully reviewed all of its regulations and then 
drafted the amendment of the Act to include necessary provisions of relevant regulations as well as the 
principle of information disclosure into the Fair Trade Act. 

Monopolies 

The amendment defines that the following shall not be deemed to be a monopoly: 
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•  where the market share of the enterprise in a relevant market does not reach one-half of the 
market;  

•  where the combined market share of two enterprises in a relevant market does not reach two-
thirds of the market;  

•  where the combined market share of three enterprises in a relevant market does not reach three-
fourths of the market; and 

•  where, under any of the above-mentioned circumstances, the market share of any individual 
enterprise does not reach one-tenth of the relevant market or where its total sales in the preceding 
fiscal year are less than NT$1 billion. 

However, even if an enterprise falls into any of the above-mentioned categories, the FTC could still 
identify it as monopoly if the establishment of such an enterprise or any of the goods or services supplied 
by such an enterprise to a relevant market are subject to legal or technological restraints, or there exist any 
other circumstances under which trade within the market is affected and the ability of others to compete is 
impeded. 

Concerted Actions 

To define concerted actions more clearly, there are new provisions added in the amendment: 

1. A “concerted action” shall be limited to a horizontal concerted action at the same production 
and/or marketing level that affects the market function of production, trade in goods, or the 
supply and demand for services; 

2. The term “any other form of mutual understanding” used in defining a concerted action refers 
to a meeting of minds, whether legally binding or not, that would in effect lead to joint 
actions, as opposed to a contract or agreement; and 

3. The charter, a resolution of a general meeting of members or a board meeting of directors or 
supervisors of a trade association, or any other means used to restrict the activities of 
members of a trade association is deemed to be a concerted action.  

The amendment also places a time limit with regard to a review of the merger exemption application. 
Once the FTC receives the application, it has to make a decision within three months, a period that may be 
extended once if necessary. 

Transparency 

To enhance the transparency of the enforcement work and to balance the defendant’s ability to access 
the investigative file and the evidence against it in the FTC’s possession, the amendment entitles the party 
or interested person to apply during the process of the investigatory procedure for the right to read, copy, 
photocopy or photograph relevant data or records, under the condition that such requests are limited to 
those necessary to assert or maintain their legal interests. 

However, the party or interested person will not be granted access to any of the following 
information: 



  

 109 

•  If it has to do with proposals for administrative decisions or other preparatory documents; 

•  If it involves secrets related to national defense, the military, foreign affairs, or general public 
affairs that are required by laws and regulations to be kept confidential; 

•  If it involves personal privacy, professional secrets, or business secrets, that are required by laws 
and regulations to be kept confidential; 

•  If there is a likelihood of infringing upon a third party’s rights; and 

•  If there is a likelihood of seriously impeding the normal functioning of duties related to social 
order, public safety, or other public interests. 

Third parties providing information to the FTC may require that their information be kept confidential 
and not be read, copied, photocopied, or photographed by a party or interested person. The FTC has to 
consider whether there is a valid reason for doing so. As only partial data or records are kept confidential, 
the FTC shall remove that part or cover it appropriately and make the rest accessible. 

II. Enforcement of competition laws and policies 

1. Action against anticompetitive practices, including agreements and abuses of dominant 
positions 

a) Summary of activities 

The Fair Trade Act permits the existence of monopolies, as long as they do not abuse their market 
power. While concerted actions are strictly forbidden by the FTC, they are allowed in exceptional 
circumstances that require the FTC’s prior approval based on the public interest. The Act also bans resale 
price maintenance but requires the FTC to apply a rule of reason principle to other vertical restraints. 

In 2002, the FTC processed 1,836 cases, including 1,386 cases received in 2002 and 450 cases carried 
over from the preceding year. By the end of 2002, 1,504 cases had been closed and 332 cases were 
pending. There were 450 cases involving complaints concluded in 2002 that were applicable to the Fair 
Trade Act, 54 of which were concerned with anti-competitive practices. The FTC also initiated an 
investigation on its own into two anti-competitive cases. 

Decision rulings regarding complaints and the FTC’s self-initiated investigations were set for 218 
cases in 2002, with only 17 cases falling into the anticompetitive practice category. 

Decision Rulings by the FTC in 2002 

 Unit: Cases 

 
Anti-

competitive 
Practices 

Monopolies 
 

Mergers 
 

Concerted 
Actions 

 

Resale Price 
Maintenance 

 

Vertical 
Restraints 

 

2001 18 1 1 14 - 3 

2002 17 4 1 9 1 3 
Note: The number of illegal actions may exceed the number of cases involving decision rulings because a case may involve more 
than one illegal action. 



  

 110 

b) Description of significant cases, including those with international implications 

Abuse of Dominant Position 

Chinese Petroleum Co. 

The FTC found that the state-owned Chinese Petroleum Corporation (the CPC), the incumbent firm in 
the petroleum and liquefied petroleum gas markets, tried to frustrate the liberalization of the LPG market 
by engaging in discriminatory pricing against downstream LPG dealers that traded with other LPG 
importers. 

Until the end of 1998, the CPC was the sole authorized producer and provider of LPG in Chinese 
Taipei. There were a total of nine dealers around the island that entered dealership agreements with the 
CPC to sell the LPG for home-use. The CPC previously used to sell the product at the officially posted 
price to all dealers. 

In early 1999, the LPG market was liberalized by the government to allow for competition from 
imports. Four companies, including the CPC, Formosa Petrochemical Corp. (the CPC’s only competitor in 
the petroleum market at that time), and two other LPG dealers were given permission by the Ministry of 
Economic Affairs to import the LPG. However, due to the costs of the imports being higher than the 
production costs, around mid-1999, the CPC still owned an 89.15% share of the LPG market. Most LPG 
dealers still had to rely on the CPC. 

To frustrate the competition in the LPG market, the CPC decided to exercise discriminatory treatment 
towards dealers who imported the LPG themselves and/or traded with Formosa Corp. The CPC proceeded 
to do this by taking advantage of its superior position to access to LPG price information as well as the 
dealers’ lack of information so that the CPC no longer provided the LPG to dealers at a uniform price. The 
affected dealers soon lost their competitiveness in the market. In addition, in September 1999 the CPC 
further refused to renew its dealership agreement with a dealer who traded with the Formosa group. 

The FTC believed that the introduction of competition into the previously monopolized LPG market 
should have increased the choice of products available to consumers and reduced prices, and thus should 
have enhanced consumer welfare. The incumbent CPC took advantage of its dominant position in the LPG 
market to engage in price discrimination against dealers who still had to rely on supplies from the CPC and 
further tried to exclude competitors from the market. It thus seriously violated the Fair Trade Act.  

The FTC decided, in the interests of promoting competition, to order the CPC to cease the 
discriminatory practices and pay an administrative fine of NT$8 million. 

Pacific Sogo Department Store 

A complaint was filed alleging that the Pacific Sogo Department Store was exercising its market 
power to exclude new department stores from entering the relevant geographical market. It was alleged to 
have restricted vendors of goods or services from selling the same or similar goods or services within a 
radius of two kilometers of Pacific Sogo’s business location, as a result of which Pacific Sogo could have 
terminated the agreement and claimed compensation for any damage incurred. 

According to the FTC’s investigation, Pacific Sogo’s sales volume in 2001 was more than NT$19 
billion, and it enjoyed a market share of 29.54% in the department store market in the greater Taipei area. 
As many as 96.48% of the vendors associated with Pacific Sogo signed the controversial restrictive 
agreements that demonstrated the market power that Pacific Sogo wielded. The agreements effectively 
hindered new department stores in the vicinity from recruiting vendors to set up outlets during 2000-2001, 
and decreased or diminished the possible benefits brought about by intra-brand competition. 
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The FTC ordered Pacific Sogo to terminate the practice and imposed an administrative fine of NT$2.5 
million.  

Cartels 

Hualian County Gravel Trade Association 

Members of the Hualian County Gravel Trade Association (the Association) formed a cartel to 
collusively bid for the Water Resources Agency’s Fungshou River Fungping Bridge first-stage gravel 
dredging project and allocate the gravel volume in 2001. For the second-stage of the above-mentioned 
gravel dredging project in 2002, the Tian Yu Construction Co., a non-member of the said Association, won 
the bid so as to break up the Association’s intent to continually monopolize gravel resources of the Hualian 
area. 

The Association responded by prohibiting its members to purchase gravel from Tian Yu. To ensure 
the effectiveness of such a practice, the Association used the authority vested in it by the Ministry of 
Economic Affairs to approve northward shipments of gravel products sourced in eastern Taiwan to 
threaten its members that such purchases would mean denial of the preferential rates that it could grant for 
such shipments. Two gravel industry operators were thus punished by the Association.  

After taking into consideration the Association’s undue profits from monopolization during the first-
stage of the project and the relevant companies’ losses that resulted therefrom, a cease-and-desist order and 
an administrative fine of NT$2 million were issued against the Association by the FTC. 

Excavation Services in the Kaohsiung-Pingtung Area 

The FTC was informed in 2001 that the only four companies providing asphalt excavation services for 
road construction projects in the Kaohsiung-Pingtung area reached agreements to raise prices for 
undertaking asphalt pavement excavation projects. The cartel was formed twice, lasting for periods from 
August 1996 to early 1998 and from October 1999 to September 2000, respectively. 

All four companies pleaded guilty to their participation in the cartels except for one that argued that it 
was unwilling to participate in the cartel until its responsible persons were violently assaulted by a group of 
thugs hired by the leading company of the cartel. The FTC therefore decided to issue cease-and-desist 
orders to all four companies and imposed a total of NT$6 million in fines on the three that actively formed 
the cartel. The Prosecutor’s Office of the Kaohsiung District Court also brought a case against the thugs 
suspected of committing the criminal offense. 

2.  Mergers and acquisitions 

a) Statistics on the number, size and type of mergers notified and/or controlled under competition 
laws 

Mergers involving parties reaching a certain sales volume or market share must notify and obtain no 
objection from the FTC. The FTC needs to consider whether the benefit to the economy as a whole will 
exceed the anti-competitive effect of the proposal. In February 2002, the amendment of the Fair Trade Act 
significantly changed the merger control rules and thus the enforcement work of the FTC. In 2002, only 
132 merger applications and notifications were submitted to the FTC. The dramatic decline in the 
number of cases mainly resulted from the change in the notification thresholds. 
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Applications and Notifications regarding Mergers 

 Unit: Cases 
 Cases under Processing Results of  Processing 

 Carried Over 
from 2001 

Received in 
2002 

Total Approved Merger not 
Prohibited 

2001 39 1,089 1,118 1,087 - 

2002 10 132 141 93 24 

 Results of  Case Processing Cases Pending 

 Rejected Merger Prohibited Termination of 
Review 

Cases 
Consolidated at Year-end 

2001 - - 29 2 10 

2002 - 1 21 2 1 

Note: Merger cases notified after 6 February 2002 were subject to new merger control regulations. 

b) Summary of significant cases 

Hsin Taipei Cable TV Co. and Li Kwan Cable TV Co. 

In June 2002, Hsin Taipei Cable TV Co. and Li Kwan Cable TV Co., the only two system operators 
serving the Neihu area (comprising two administrative areas within Taipei city), notified the FTC of their 
merger proposal. The two system operators respectively belong to the two largest MSOs in Chinese Taipei, 
the Eastern Group and the Giga Group, with each controlling the provision of more than ten channel 
programs.  

The FTC was concerned that this merger would not only give rise to a monopoly in the Neihu service 
area so as to be able to abuse the operators’ dominant position over the upstream program providers and 
downstream subscribers, but would also create a setting for possible collusion between the two largest 
MSOs to lessen their competition in the neighboring service areas and divide their business operation areas 
by exchanging their subscribers. 

The FTC was seriously concerned that the disadvantages resulting from competition restraints could 
not be outweighed by the possible overall economic benefits produced by this merger and, consequently, 
rejected the proposal. 

III. The role of competition authorities in the formulation and implementation of other policies, 
e.g., regulatory reform, trade and industrial policies 

The first version of the Fair Trade Act stipulated that its provisions would not apply to any act 
performed in accordance with any other law, which severely restrained the FTC’s ability to involve itself 
with competition advocacy matters, even though the Chairperson was able to express the FTC’s positions 
in Cabinet meetings.  

However, the Act also stipulated that, for any matter provided for in it that concerned the authority of 
any other ministries, the FTC could consult with such other ministries to deal with that matter. This 
provision leaves ample space for the FTC to promote competition by constantly advising other government 
agencies during the formulation and development of laws, or consulting with them to revise or repeal 
existing laws that have been deemed to be incompatible with the spirit of the market economy during the 
past ten years. 
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In past years, the FTC established a task force in 1994 to examine all of the other existing laws that 
provided a legal basis for exemption under the Fair Trade Act. Furthermore, in 1996 the FTC set up a 
deregulation task force to review and to assess competition in highly-concentrated markets so as to identify 
and remove unnecessary or undue regulatory controls if there were any. 

In its first amendment in 1999, the new provision of the Fair Trade Act has required that the Act 
should not be applied to acts performed in accordance with other laws only if such other laws do not 
conflict with the legislative purpose of the Fair Trade Act. This amendment thereby further affirmed the 
spirit and content of the Act as the core of economic policy. 

Ad Hoc Committee to Review Laws and Regulations 

In early 2001, the government decided to comprehensively review all laws and regulations, whether 
existing or in the process of being drafted, to ensure an operating environment in which businesses could 
compete fairly. The FTC then organized an ad hoc committee to liaise with other ministries and reached 
the following conclusion in relation to the initial plan: 1) ministries should conduct a self-review program 
themselves, and 2) the FTC should compile cases related to anti-competitive legislation in the last ten years 
and discuss them with relevant ministries at a later stage. 

After nearly a year of preparatory work, the FTC during mid-2002 held ten consultation meetings 
with relevant ministries, including the Ministry of the Interior, the Ministry of Education, the Ministry of 
Finance, the Ministry of Justice, the Ministry of Economic Affairs, the Ministry of Transportation and 
Communications, the Government Information Office, the Department of Health, the Council of 
Agriculture, and the Public Construction Commission, regarding relevant laws and regulations that impede 
fair competition.  

The outcomes of those reviews and consultation meetings were very fruitful, and some of them are 
described in what follows. Still, the FTC regards the reviews and consultations as an on-going effort. 

The Professions 

The FTC had been aware that many Acts regulating professions have requested that the charters of the 
relevant trade associations shall identify fee standards for practicing, especially by limiting the fees which 
professionals may charge or by requiring that fee scales be applied for services, or that the trade 
associations shall submit an application to the competent authorities to obtain such standards.  

Since the laws regulating trade associations make it clear that a professional cannot practice without 
membership in a relevant trade association, the fee standards stipulated in trade associations’ charters in 
fact heavily decrease or even eliminate the possibility of price competition in their respective markets. 

In 1999, the FTC consulted with the Ministry of the Interior, the Ministry of Finance, the Ministry of 
Justice, and the Public Construction Commission to discuss whether the pricing behavior stipulated in the 
trade association charters for architects, accountants, lawyers, and technicians violated the provisions of 
the Fair Trade Act. The FTC finally reached the conclusion that such trade associations had clearly 
engaged in concerted actions. 

Considering that these charters were authorized by relevant laws and had existed for quite a long time, 
the FTC then forwarded its formal opinion to relevant government agencies as well as trade associations to 
interpret its position in applying the Fair Trade Act. The FTC advised those government agencies to amend 
relevant laws and required relevant trade associations to delete the provisions for setting fee standards 
within a year. 
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In 2001, the FTC found that none of the responsible government agencies had proposed a draft to 
revise relevant laws. Of the trade associations for whom the agencies were responsible, some had informed 
their members not to follow the fee regulations in their charters again, but most architects’ trade 
associations strongly reacted to the FTC’s requirement and failed to comply. Further communications with 
architects’ trade associations took place but had little effect. The FTC then decided to issue an order to the 
three largest architects’ trade associations to make them stop using the fee standards and required them to 
repeal the relevant provisions in their charters at their next general meeting. 

During the review period in 2002, the FTC held various meetings with relevant regulatory authorities 
to again discuss with them the fee standard requirements set in the Architects Act, the Accountants Act, the 
Lawyers Act, the Nutritionists Act, the Veterinarians Act, and the Technicians Act. Most of the authorities 
agreed that there was a need to review the need to set fee standards, and some even promised to draft a bill 
to repeal the relevant provision, including the authorities responsible for the Accountants Act and the 
Nutritionists Act. The authority responsible for the Architects Act decided to hold more negotiations and 
public hearings on this matter. The relevant authorities also forwarded the FTC’s opinions to the lawyers, 
veterinarians, and technicians associations for their consideration to determine whether their behavior 
risked violating the Fair Trade Act. 

Civil Aviation 

The civil aviation business environment has been greatly impacted in recent years. Considering that 
there was a need to make its regulation more reasonable for the relevant enterprises concerned, the 
Ministry of Transportation and Communications (the MOTC) held a series of meetings to review the Civil 
Aviation Act in 2002. 

In recognizing that joint operations would be a way of lowering the airline enterprises’ business costs 
as well as protecting consumer interests under certain circumstances, the MOTC made plans to amend the 
Civil Aviation Act to require the parties to the joint operation to file an application to the MOTC through 
the Civil Aeronautics Administration, and to authorize the MOTC to set conditions or a period, and require 
undertakings in regard to its approval decision.  

In view of the fact that joint operations between airline enterprises could give rise to concerted actions 
applicable to the Fair Trade Act, the FTC advised the MOTC that such a joint operation proposal should 
also be reviewed by the FTC to avoid competition concerns and possible jurisdictional conflict. The advice 
was taken by the MOTC as well as by the legislators and was embodied in the amended Civil Aviation 
Act.  

Shipping 

The Shipping Businesses Act requires that the shipping enterprises file an application with the MOTC 
before they engage in joint operations, and the MOTC may set conditions or a period, or require 
undertakings in its decision to grant approval. 

In view of the fact that the joint operations among the shipping enterprises could give rise to 
concerted actions applicable to the Fair Trade Act, the FTC advised the MOTC that such joint operations 
proposals should also be reviewed by the FTC to avoid competition concerns and possible jurisdictional 
conflict. The MOTC decided to invite the FTC to negotiate and jointly set the Supervisory Regulation on 
Joint Operations among Shipping Enterprises. 
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Natural Gas 

Currently, natural gas may only be produced or imported by the state-owned CPC. The government, 
as part of an effort to encourage the establishment of natural gas enterprises, intended to liberalize the 
importation of natural gas and regulate new enterprises’ pricing behavior, in 2002 required relevant 
government agencies to provide input into the drafting process of the Natural Gas Industry Act. 

In the draft legislation, a natural gas enterprise is entitled to request that other natural gas enterprises 
store and/or transmit gas on its behalf, with the quantity and price being decided on the basis of bilateral 
negotiation. If an agreement cannot be reached, the competent authority, the Ministry of Economic Affairs, 
may participate in the negotiation.  

The FTC, however, based on the view that natural gas enterprises with storage and transmission 
facilities should be regarded as bottleneck facilities that are able to misuse their market position to engage 
in unfair competition within the industry, advised the government that the competent authority should set 
the terms and conditions for access to storage and transmission facilities. The government then decided to 
authorize the competent authority to decide upon the terms and conditions for access to such facilities in 
the event that an agreement could not be reached. 

IV. Resources of competition authorities 

1. Resources overall  

a) Annual budget: NT$360.97 million (equivalent to USD 10.5 million in July 2003) 

b) Number of employees (person-years): 

 Economists           35 
 
 Lawyers            56 
 
 Other professionals & support staff    130 
 
 All staff combined        221 

2.  Human resources (person-years) applied to: 

a) Enforcement against anticompetitive practices and merger reviews 

All kinds of anti-competitive cases, including misuse of dominant position, merger reviews, hard core 
cartels and various vertical restraints, are handled by the FTC’s First and Second Departments which take 
care of cases related to the Services and Agricultural Sectors, and the Manufacturing Sector, respectively. 
There are 28 staff in the First Department and 29 in the Second Department. 

b) Advocacy efforts 

A section of 5 staff in the Planning Department of the FTC is responsible for designating public 
outreach/communications programs. Nevertheless, almost every department and staff member actively 
plays an individual role in outreach/communications. 
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3.  Period covered by the above information: January through December 2002 

V.  Summaries of or references to new reports and studies on competition policy issues 

The following are the tentative translations of the titles of the studies carried out in 2002. All of them 
are in Chinese only. 

Commissioned studies: 

1. Competition Rules on Essential Facilities under a Knowledge-based Economy System 

2. Fair Competition Rules in New Knowledge-oriented Industries 

3. Concerted Actions among Credit Card Payment Systems 

4. On the Relations between the Copyright Act and the Fair Trade Act 

5. On the Application of the Fair Trade Act to the Artificial Fiber Manufacturing Industry 

6. A Study of the Competitive Behavior in relation to the Imports, Refineries and Common 
Resources Utilization of the Petroleum Companies – From the Fair Trade Act’s Perspective 

7. Relations between the Automobile Industry and the Fair Trade Act after Chinese Taipei’s 
Accession to the WTO 

8. Feasibility of the De-regulation of the Water Industry in Chinese Taipei 

9. On the Degree of Information Disclosure and Unfair Competition in Comparative Advertisements 

10. Questions Regarding the Definition of Multi-level Sales in the Provisions of the Fair Trade Act 

11. A Study on the Determination of Cartels and their Exemptions 

12. Controversies over Economic Concepts in the Anti-trust Law 

Staff reports 

1. Regulation and Competition in the Civil Air Transport Industry 

2. Competitive Behavior in the Pharmaceuticals Industry under the National Health Insurance 
System 

3. Developments in Fair Trade Act Enforcement – in the Light of the Administrative Courts’ 
Judgments 

4. The Role the Competition Authority Should Play in Regulatory Reform 
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Remarks on the Note and Final Agenda of the Paris Workshop 

Maddalena Filippi, Advisor of Secretariat Presidency of the Council of Ministers, Italy 

On behalf of the Italian delegation, we would like to express, first of all, our appreciation of the 
method adopted in formulating the project of the Integrated Checklist on Regulatory Reform: it seems to us 
that equal attention to the three policies (regulatory, competition and market openness) not only enables 
each country to perform the desired action of self-assessing country implementation of regulatory reform 
in a comprehensive manner, but also assures the possibility of measuring and evaluating the experience 
and capacity of the OECD members of making progress with the development of good regulatory 
practices. 

SESSION 2  

As far as Session 2 is concerned, we undoubtedly share the view that consumers are rarely aware of 
the advantages that derive for them from the introduction of a truly competitive system: in this connection 
it might perhaps be desirable to include in the Integrated Checklist a question designed to verify whether 
and what instruments are being used in the individual countries to promote awareness among the public of 
the benefits – in terms of prices and rates and improvement of the quality of products and services – that 
derive from an unaltered interplay of competition. It should also be borne in mind that the consumers, once 
they are aware of the advantages that derive from effective competition, would be able to make an effective 
contribution to checking the functioning of the system. 

SESSION 3  

3.a- As regards Session 3, and recalling what we have already said about the need for constant action 
intended to inform consumers about the advantages they derive from an effectively competitive system, we 
deem it important to guarantee access to the acts and documents of the Competition Authority: and this not 
only to respect the general principle of transparency of administrative action, but also because it represents 
a precondition for the best exercise of the due process rights. 

In Italy – following a first period of uncertainty due to doubts as to whether the Competition 
Authority could or should be assimilated to a Public Administration – Parliament amended the law about 
the general principles of administrative procedure by making express provision for the possibility of 
exercising the right of access vis-à-vis all the Independent Authorities and therefore also vis-à-vis the 
Competition Authority. 

In this connection, too, we would suggest that a specific question be included in the Integrated 
Checklist. 

3.b – Concerning another matter within the ambit of Session 3 and, more particularly, in connection 
with the theme of independence, we think it might be desirable to make explicit mention of the elements 
that are “symptomatic” – from the structural point of view – of the independence of the Competition 
Authorities. According to our approach, these elements are composed of: 

•  a juridical personality; 

•  the procedure and the fulfillment of the prescribed criteria for appointing the top officials of the 
Authority; 

•  financial autonomy; 



  

 118 

•  accountancy autonomy and management or organizational autonomy. 

As regards the nature and the characteristics of the appointment, in particular, it seems to us that if the 
independence of the Competition Authority is to be really assured and its members are to be put beyond the 
reach of influences that could in some way affect them in the impartial exercise of their mandate, we shall 
have to think of a status that: 

•  envisages a medium-to-long term appointment (but without possibility of re-appointment); 

•  excludes all possibility of revocation for reasons due to political interference; 

•  regulates potential situations of conflict of interest. 

3.c – Once more in connection with Session 3, but with reference to the theme of accountability, we 
want to underscore that the fact that the Competition Authority in Italy, just like the other Independent 
Authorities, is detached from the traditional administrative organization (it is not accountable to any 
Ministry, so that there is no Minister who has to respond to Parliament for what the Authority is or is not 
doing) does not by any means imply a lack of accountability and controls. 

Indeed, our system contains a series of institutional checks and balances that can be described as 
follows: 

a) as I have mentioned, there exists an (ex ante) control by the interested parties (enterprises and 
consumers) who can intervene in the decision-making process by submitting comments, reporting 
violations, making proposals and, in any case, making a contribution of their own within the ambit 
of the procedure. From this point of view, we deem it to be important that the Competition 
Authority should prove capable not only of rendering known any decisions about to be adopted in a 
complete and transparent manner, but also of listening to the interested parties by arranging for 
appropriate hearings at both the private and the general level; 

b) there exists an (ex post) control of a jurisdictional character that is subdivided into two judgment 
levels before the administrative courts, i.e. the Regional Administrative Court (Tribunale 
Amministrativo Regionale) and the State Council (Consiglio di Stato). It should be noted that the 
efficacy of the control exercised by the administrative judge increases in direct proportion to the 
participation of the interested parties in the administrative procedure: in that case, indeed, the judge 
will be able to assess the logic and the appropriateness of the decision reached by the Competition 
Authority also in the light of the contributions (in terms of proposals, observations, opinions) made 
by enterprises and consumers in the course of the procedure and during the hearings. Judiciary 
control undoubtedly represents the principal safeguard against the independence and autonomy of 
the Competition Authorities becoming an arbitrary exercise of power; 

c) there exists an accountancy control, inasmuch as the law instituting out Competition Authority that 
both the annual budget and the final management accounts have to be submitted to the Court of 
Audit (Corte dei Conti); 

d) lastly, there exists control by Parliament; indeed, the law requires the Competition Authority to 
submit to Parliament an annual report about its activities. The existence of this requirement makes 
it possible to verify whether the objectives of the Authority are being attained and enables 
Parliament – which in the absence of a responsible Minister disposes of no specific powers of 
orientation or sanction – to arrange fact-finding inquiries and hearings, not least with a view to 
possible modifications of the legislative framework.  
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SESSION 4 

As regards competitive neutrality, we think that the questions very rightly highlight and stress that the lack 
of competitive mechanisms can affect both state-owned enterprises and other enterprises. 

As far as state-owned enterprises are concerned, there can be no doubt that the non-competitive 
situation is aggravated by the fact that the public manager – and I fear that this is a very common 
experience – inevitably ends up by superposing and confusing his functions as a political subject on those 
of an entrepreneur when he allows his entrepreneurial choices to be driven by political criteria rather than 
by rigorous economic ones: we need only think of the sector of public utilities, where management 
entrusted to public enterprises often leads to results that are incoherent from the point of view of rate 
policy (independent of costs and subsides from the State), and monopoly returns that inevitably exert a 
negative effect on the level of efficiency and service quality and undoubtedly discourage investments and 
innovation.  

It may therefore be useful to supplement the questions regarding this particular theme with others 
intended to verify: 

1.  whether there exist (or it is proposed to introduce) mechanisms that, taking due account of 
technological evolution, will make it possible to maintain the areas of legal monopoly within the field 
of natural monopoly by means of the continuous updating and redefinition of the areas that can be 
technically defined as natural monopolies and the consequent opening to the market of all the areas that 
cannot be so defined (both upstream and downstream of the natural monopoly); 

2. as regards the areas not included among those of natural monopoly, whether there exist (or it is 
proposed to introduce) competitive mechanisms for access purposes that will assure selection criteria 
capable of rewarding entrepreneurial initiative and innovation.  

4.a – As regards the question “Do state-owned enterprises enjoy advantages over privately-owned 
enterprises? If so, what are they? How significant are they?”, we would suggest that this question could be 
split up, asking respondents to check a series of indicators.  

In particular – quite apart from whether the juridical form of the enterprise is public or private 
(inasmuch as from a substantial point of view one cannot hold an enterprise in the form of a public 
corporation to differ from an enterprise set up as a joint-stock company with either the whole or a majority 
of the shares in public hands) – the following further questions could be asked: 

•  Was the initial capital of the enterprises conferred by the State? Do the enterprises enjoy special 
funding for their investments?  

•  Do the enterprises – by virtue of a law or some administrative act – enjoy a monopoly position? 

•  Are the debts of the enterprises made good by the State? Are the debts or the obligations 
guaranteed by the State? 

•  Can the entity become bankrupt? 

•  Are the enterprises subject to the same fiscal/taxation regime as (private) enterprises? 

•  (in case enterprises that are public corporations) Are the directors (executive officers) appointed 
and revoked solely and exclusives on the basis of criteria of transparency and entrepreneurship or 
does the logic of political expediency also come into play?  
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•  (in the case of companies whose equity is wholly held by the public, on the other hand) Does the 
governance discipline (appointment of the Board of Management and the Supervisory Board and 
the relations between them) differ with respect to the situation in the generalità of other 
enterprises.  

4.b – As regards the question “Do other categories of enterprises, e.g. foreign or domestic enjoy 
advantages? If so, what are the advantages?”, recalling the comments we have already made in this 
connection, it might be useful to introduce a distinction between situations in which a complete opening is 
made possible by the market (“competition in the market”) and situations that – concerning areas that can 
be technically defined as natural monopolies – make competitive mechanism possible only as regards the 
phase of selecting the enterprise or the enterprises to whom that market will be adjudicated (“competition 
for the market”). With this end in view, it becomes important to verify whether the system employed for 
granting access to this closed market is of a competitive nature (and therefore implies a procedure that 
requires enterprises to compete with each other) or is not so (as happens, for example, every time an 
enterprise is entrusted with the exclusive management of a public service on the basis of private 
negotiations, with and entrustment – often continued for several decades – that makes it possible for the 
beneficiaries to utilize public infrastructures at a limited cost without the provision of special powers that 
would make it possible to check and control the results achieved by the service providers). 

 It might therefore be useful to verify: 

•  whether there are other categories of enterprises, apart from the state-owned enterprises, that 
enjoy monopoly positions either de fact or by law; 

•  whether these enterprises were granted access to the closed market by means of competitive 
procedures or by means of direct grant (private negotiations or concessions); 

•  whether these enterprises avail themselves of publicly owned networks and infrastructures that 
were conferred upon them at non-remunerative rentals.  

SESSION 5 

As regards the question “Should regulation be least distorting of competition and how should a 
‘market failure’ or a ‘ legitimate public interest’ be defined?”, we note that mere presence of a general 
interest in relation to a particular activity cannot be deemed to be sufficient to justify the attribution of a 
right on an exclusive basis and therefore the consolidation of a monopoly situation: the existence of this 
interest –although it undoubtedly permits interventions of regulation and control – does not necessarily 
lead to non-competitive choices. The condition for the creation of an area not subject to the market cannot 
be anything other than an assessment of the capacity of the monopolist to satisfy the demand (for a public 
service, for example) that qualifies him as an effective alternative to the market. This is, in any case, a 
founding principle of the “European constitution”: in fact, the European Community Treaty establishes 
that, as regards economic activities of general interest, it is permissible to impose restrictions on 
competitive freedom only when these are necessary for the attainment of the entrusted “specific mission” 
(Article 86 of the Treaty). Such a choice is underscored by the consideration that competition must be 
considered an instrument not only of acceleration of economic development and innovative capacity, but 
also of optimal allocation of the productive reserves: the competitive mechanism has a multiplier effect on 
the efficiency and quality of the services offered to the collectivity and enhances the margin for adapting 
the services to the needs of the consumers. 
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Mexico’s Competition Policy7 

Paulina Martínez Youn, Director, Federal Competition Commission, Mexico 

Precedents 

Since the Political Constitution of 1857, monopolies were prohibited in Mexico. This prohibition 
continued in the Political Constitution of 1917, establishing in Article 28 that the law shall punish severely 
and the authorities shall effectively prosecute every concentration or cornering in one or a few hands of 
prime necessity articles for the purpose of obtaining a rise in prices; every act or proceeding which 
prevents or tends to prevent free competition in production, industry or commerce, or services to the 
public; every agreement or combination, in whatever manner it may be made, of producers, industrialists, 
merchants, and common carriers, or those engaged in any other service, to prevent competition among 
themselves and to compel consumers to pay exaggerated prices; and in general, whatever constitutes an 
exclusive and undue advantage in favor of one or more specified persons and to the harm of the public in 
general or of any social class. In 1983, a constitutional reform was made to Article 28 to include the 
prohibition of monopolistic practices. 

As it can be observed, conducts contained in Article 28 are listed in a non-limited way, being 
established as a general criterion, that the element that must be present in every prohibited situation is 
social harm. 

In relation to Article 28, two matters must be mentioned. First, Article 28 is included in the Chapter of 
Individual Rights (Garantías Individuales) which means that it’s an obligation for the State to guarantee the 
competition process and free market access to all individuals. Second, the economic planning and 
development, in which economic competition is immerse, is an exclusive federal matter and cannot be 
legislated by local governments. 

Federal Law of Economic Competition 

The Federal Law of Economic Competition regulates Article 28 of the Constitution regarding economic 
competition, monopolies and free market access, and was issued on December 24, 1992, becoming effective 
180 days later, on June 22, 1993. Its observance is binding in the entire Mexican Republic and applies to all 
sectors of economic activity. The Law does not have sector exceptions, so all sectors are simultaneously 
regulated by it and the law pertaining to each sector.8 

                                                      
7. Paper prepared for the Fourth Workshop of The APEC-OECD Co-Operative Initiative on Regulatory 

Reform in Paris, France, 2-3 December, 2003. 

8.  Yet, the Federal Law of Economic Competition establishes that powers exercised exclusively by the State in 
strategic sectors (postal service, telegraph and radiotelegraph; petroleum and other hydrocarbons; basic 
petrochemical; radioactive minerals and nuclear energy generation; and electricity) do not constitute 
monopolies. Neither do labor unions, privileges granted to authors and artists for the production of their 
work for a given period of time, and those granted to inventors and individuals perfecting an improvement 
for the exclusive use of their inventions, and associations or societies of producers that sell their products 
directly abroad which are the main source of wealth in the region in which they are produced, and which are 
articles of prime necessity. Nevertheless, in strategic sectors, agencies and entities responsible for the exercise 
of the powers in those activities are subject to the Law regarding acts that are not expressly considered as 
strategic sectors.  
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Federal Competition Commission 

This Law created the Federal Competition Commission, which is an administrative entity of the Ministry 
of Economy, technically and operationally autonomous, and also autonomous to issue its own decisions. The 
autonomy is one of the most important instruments that the Commission has to fulfill its purpose.  

The above mentioned is completed with the independent decisions made by the commissioners. The 
deciding authority in the Commission is the Plenum, integrated by five commissioners, including the 
President. It deliberates as a collegial body and decides maters by majority of votes, and the President is 
empowered with the deciding ballot in the event of tie. 

The commissioners are appointed by the President of Mexico and are appointed to serve in their positions 
for renewable periods of ten years, and may only be removed from office by serious reasons duly justified. 
This guarantees the independence and autonomy of the Commission, because if the commissioners could be 
removed by discretion of the President of Mexico, their decisions would be conditioned to exterior factors, 
such as political parties, other public politics, interest groups, etc.  

The purpose of the Commission is to protect the competition process and free market access, through 
the prevention of monopolies, monopolistic practices and any other restrictions in the efficient operation of 
goods and services markets. It is not concerned with protecting specific competitors nor with promoting 
fair competition. 

It is empowered to conduct investigations of competition violations initiated at the request of interested 
parties or by the Commission itself and sanction the existence of absolute monopolistic practices (hard-core 
cartel conducts), relative monopolistic practices, illegal mergers, and inter-state entry barriers, as well as to 
report to the Public Prosecutor criminal conducts regarding competition and free market access. In order to 
carry out investigations, the Commission may request relevant information or documents, as well as summon 
those involved in the cases, but lacks of inspection powers or leniency programs. In relation to sanctions, the 
maximum fine is 375 thousand times the minimum general wage prevailing in the Federal District9 for having 
engaged in an absolute monopolistic practice, and 225 thousand times the minimum wage for having engaged 
in a relative monopolistic practice or participating in an illegal merger. It is also empowered to investigate the 
existence of effective competition or of substantial market power in the relevant market in question and 
also the relevant information and documents may be required. 

The Federal Law of Economic Competition establishes clear procedures that are consistent with the 
“duly process” principle, providing legal security for all economic agents. The Commissions resolutions 
may be subject to a review process before the Commission. Afterwards, the amparo trial, a constitutional 
action before a Federal District Court in order to evaluate the constitutionality of the Commission’s 
decisions, can be initiated. On the other hand, fines or any economic sanctions imposed by the Commission 
may be reviewed by means of an administrative action before the Federal Court of Administrative and 
Fiscal Justice. 

To promote legal security and transparency, the Commission also publishes an annual report on 
competition policy that includes summaries of the most relevant cases reviewed under the Law, and a 
gazette of competition that includes its decisions and the criteria applied when enforcing the Law. 
Summaries of those decisions are also published in the Official Journal of the Federation, and the complete 
texts of the Law, the Regulations, annual reports, and gazettes are available at the Commissions Internet 
website. 

                                                      
9. $43.65 pesos (around US$ 4). 
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Further seeking transparency, recently the Federal Law on Transparency and Access to Public 
Governmental Information became effective and it binds the government, including the Commission, to 
allow individuals access to all public information. This Law focuses mainly in granting transparency in 
procedures and actions taken by the government.  

In competition policy matter, the Federal Competition Commission is empowered to issue opinions: i) 
concerning adjustments in programs and policies of the Federal Public Administration, whose effects may 
harm competition and free market access; ii) when requested by the Federal Executive, referring to 
modifications of law and regulation projects regarding competition and free market access; iii) when 
considered appropriate, concerning competition and free market access, regarding laws, regulations, 
agreements, orders and administrative acts, without such opinions having any legal effect, and without the 
Commission being compelled to issue an opinion; iv) regarding effective competition and substantial power; 
and, participate with the appropriate entities in the celebration of international treaties, agreements or pacts, in 
connection with regulations or policies involving competition and free market access, in which Mexico is or 
intends to be a party. 

Consumer Protection 

Consumer surplus or the maximization of consumer’s welfare is not expressly included as an 
objective of competition law, nevertheless, consumer surplus is a necessary result of the competitive 
process and enhancement of economic efficiency, because once monopoly power is reduced, competition 
process starts, which betters quality of goods and services and at the same time reduces prices.  

Specifically, protection of consumers attains to the Federal Prosecutor for Consumers (Procuraduría 
Federal del Consumidor), since its objective is to promote and protect consumer rights, and to procure 
equity and legal security in relationships between suppliers and consumers.  

Communication between the two agencies has increased in the past years, for example, the 
Commission published in its Annual Report 2001 the “Report of the Expert Meeting on Consumer 
Interests, Competitiveness, Competition and Development” held at the United Nations Conference on 
Trade and Development referent to the Federal Prosecutor of Consumers relationship with the 
Commission, highlighting that consumer protection and competition policies are mutually supportive, and 
therefore properly implemented competition and consumer policies can make a key contribution to 
competitiveness and sustained development. 

Relevant Cases and Challenges 

Ten years has passed since the Federal Law of Economic Competition became effective, and in these 
years, the Commission has investigated and sanctioned many economic agents with substantial power in the 
relevant market that have committed monopolistic practices, like the case against Warner Lambert for 
predatory pricing in the chewing gum market. In 1996, the Commission initiated an ex-officio 
investigation involving Group Warner Lambert México, S.A. de C.V. (now Cadbury Adams México, S. de 
R.L. de C.V.) for incurring in predatory pricing. Warner Lambert, improperly seeking Canel’s 
displacement of the chewing gum market, launched a new trade mark “Clark’s” and sold it below its total 
average cost. In 1998, the Commission found that Warner Lambert had substantial power in the chewing 
gum market with a share between 65% and 73% and power to control price, that its prices were persistently 
below average total cost, and that Canel’s, his principal competitor, had lost measurable market share as a 
result of Warner Lambert’s conduct. Consequently, the Commission imposed a fine and injunction, which 
were later overturned and remanded by a reviewing court. In 2002, the Commission issued and reaffirmed 
a new resolution, restating its original determinations, which is now under judicial review again and is 
likely to be solved soon.  
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In 1997, the Commission declared that Teléfonos de México, S.A. de C.V. (Telmex) had substantial 
power in five basic telecommunications markets: intercity transportation, access, national long distance, 
international long distance, and basic local telephone system. The declaration was issued in compliance 
with Article 63 of the Federal Law of Telecommunications, that establishes that telecommunications 
regulatory authorities may set up specific obligations for the public telecommunications net concessionaire 
that has substantial power in the relevant market in accordance to the Federal Law of Economic 
Competition. In September of 2000, the regulatory authority issued such obligations. This declaration was 
overturned and remanded by a reviewing court. In 2001, the Commission issued a new declaration, 
reaffirming its original determinations, which is also under judicial review. Nevertheless, new specific 
obligations have not been issued. 

In 2001, Pemex Refinación was involved in two procedures before the Commission regarding the 
distribution and commercialization of oils and lubricants for automobile use in gas stations and self service 
stations markets. Pemex Refinación is a subsidiary of state-owned petroleum company Pemex, and the 
latter has a constitutional monopoly over petroleum, but not oils and lubricants, since in 1990 they were 
taken out of the strategic area and therefore fell under the scope of the Federal Law of Economic 
Competition. However, Pemex Refinación imposed exclusive clauses in the supply and franchise contracts 
celebrated with gas and self service stations forbidding them to sell oils or lubricants different from those 
of Pemex’s brand, any other brand of its property, or from Pemex participating entities, like Mexicana de 
Lubricantes, S.A. de C.V. (Mexlub). During the procedure, it was proven that Pemex Refinación had 
committed relative monopolistic prices in contravention of the Law, and so far impaired free market access 
to other oil and lubricant companies, and was ordered to modify such contracts concerning exclusivity 
clauses. Actually, Pemex Refinación has accepted responsibility and negotiations are taking place with the 
Commission. 

There are many challenges in competition policy. The abuse of the amparo trial has delayed the 
issuance and compliance of the sentences of the Commission in benefit of the offenders, hindering its 
efforts to achieve its objectives. In addition, limited understandings of the Law and competition policy 
within the judicial system causes delays in the judicial process and consequently in the implementation of 
the Commission’s findings in a large number of cases. In this way, an efficient and prompt judicial system 
is fundamental in the protection of competition process and free market access. Without it, it’s impossible 
to punish severely and persecute with efficiency anti-competitive conducts, in observance of the 
Constitution.  

Competition policy must reach all three levels of the government: municipal, state, and federal. Many 
municipal and state authorities ignore the benefits of the competition process and free market access, and 
are habitually protective of their markets, losing sight of the public interest and protecting the privileges of 
established companies. It’s common to see entry barriers in milk, tomatoes, poultry, eggs and fresh meat 
markets, among others, or anticompetitive regulatory measures, like limitations on the number of taxi 
permissions, and limitations to hire recorded music in favor of live music.  

Some federal authorities are also reluctant to exercise their powers taking into consideration 
competition policy, like the concession granted on December 17, 2002, to Radiomóvil Dipsa, S.A. de C.V. 
(Telcel), to operate a public telecommunications net, nevertheless it’s the cellular telephone company 
belonging to the same economic group as Telmex, which, as been said, has substantial power in five basic 
telecommunications markets. 
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In these and other cases the Commission must advocate10 with authorities and legislative powers to 
persuade them about the benefits of competition process and free market access. For example, seeking an 
institutionalized co-ordination mechanism between the Commission and sector regulatory agencies. In 
legislative matters, previous binding consultation from the Commission in competition matters could be 
implemented.  

On the other hand, the competition policy’s scope must include authorities and governmental entities, 
legislative powers and the judicial system, economic agents, the education system, and the public in 
general, promoting the development of a culture for competition and increasing the awareness of the 
possibility of obtaining goods and services at a cheaper option with better quality, and at the end, 
enhancing the economy. 

                                                      
10. “Competition advocacy refers to those activities conducted by the competition authority related to the 

promotion of a competitive environment for economic activities by means of non-enforcement 
mechanisms, mainly through its relationships with other governmental entities and by increasing public 
awareness of the benefits of competition”, Advocacy and Competition Policy, Report prepared by the 
Advocacy Working Group, ICN’s Conference, Naples, Italy, 2002; p. 25. 
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Competition and Regulatory Policy Reforms in Papua New Guinea 

Mr. Igimu Momo, Acting Senior Economist of Department of Treasure, Economic Policy Division, 
Department of Treasury, Papua New Guinea 

1. Competition Policy and Principles of Competitive Neutrality 

The Government of Papua New Guinea recognizes the important role played by competition policy in 
improving economic development and strengthening market forces. In this regard, the Government is 
promoting competition in the hope of increasing economic efficiency as well as to reduce pressure on the 
Government’s limited capital funds. 

Reforms in the competition and regulatory policies for the financial sector and the State Owned 
Enterprises (SOEs) constitute a major part of the Government’s Structural Adjustment Program, which 
began in 1999. The reforms were based on three sets of principles, which are set out in the table below. 

Competition and Industry 
Structure Principles 

Regulatory Policy Principles Regulatory Institution Principles 

Viable Size Promote competitive market conduct Competence 
Maximize Competition  Prevent misuse of monopoly power Independence 
Separation of policy, regulatory and 
operational functions 

Facilitate entry into markets Transparency 

Separation of monopolistic activities 
from (potentially) competitive 
activities 

Promote efficiency Accountability 

 Ensure users benefit from 
competition 

Consistency 

 Opportunity to earn returns  
 

The reforms intend to strengthen market forces and encourage effective competition in the interest of 
efficient resource use and maximum community benefit. The Government, however, is also equally 
concerned about the relatively small size of each of the markets in PNG, which present a very real 
constraint on the ability to disaggregate existing monopolies and create competition to the extent that might 
occur in other larger economies.  

The Government has adopted 3-stage approach in transforming the SOEs from commercial 
enterprises to corporate entities and eventual privatisation (see diagram A). All of the SOEs are currently 
operating as corporate entities, and will eventually be privatized as part of the government’s privatisation 
exercise. One of the SOEs (Commercial Bank) was privatized in 2001. 

Diagram A: Process of Transforming SOEs 

 
Stage 1        Stage 2          Stage 3 

          
 
 

The Government has also developed a structural control to encourage the development of a market 
structure that mirrors competitive conditions in the case of the monopoly utility sectors such as electricity; 
telecommunications; ports services; postal services; water; aviation; and third party motor insurance.  

 

Commercialized Corporatized Privatized 
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In the financial sector, particularly in regard to superannuation industry, the monopoly rights of the 
two major funds (National Superannuation Fund of Papua New Guinea for the private sector and the Public 
Officers Superannuation Fund for the public sector) have been removed to create an environment for 
competition. 

Principles of Competitive Neutrality 

 
Papua New Guinea does not have a Competitive Neutrality Framework in place, but the principles are 

practiced by the SOEs. In particular, all SOEs:  

(i) have been corporatised with their own legal structures;  

(ii) required to make commercial returns to at least sustain retention of assets in the business and to 
pay dividends; 

(iii) pay same company tax as private entities and are not exempted from any form of tax, including 
fringe benefit taxes; and  

(iv) economic and market conduct is regulated by one independent regulator.  
 

2. REGULATORY POLICY REFORM 

Papua New Guinea has unique political, cultural, economic and geographic characteristics that may 
limit the application of some principles in developing efficient industry and regulatory structures for each 
sectors of the economy. 

The strategy adopted by the Government was to put in place a strong regulatory framework in 
situations where it is not possible or practical to introduce or strengthen competition, to ensure that the 
incentive for firms to abuse their market power are eliminated, and thereby encouraging the firms to act in 
a more competitive manner. 

As part of the regulatory reforms, the regulatory functions have been placed in the hands of 
independent regulators, which are governed by their own legislation, while the role of the Government is to 
develop policies that will promote competition.  

In the financial sector, the Central Bank of Papua New Guinea regulates the market behavior of 
financial institutions such as commercial banks and credit unions, superannuation funds and life insurance 
companies and also issue licenses for these entities to operate. 

There are no restrictions on entry (domestic or foreign) into the financial sector business activities 
(banking, credit unions, superannuation and life insurance) so long as the licensing requirements are fully 
met. 

The Central Bank Act 2000 makes the status of Central Bank independent from political influence 
while the relevant Acts for each financial sector industries give the regulatory powers to the Central Bank 
to regulate them. 
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The Independent Consumer and Competition Commission (ICCC) was formally established in 2002 
to replace the Consumers Affairs Council and the Price Control Unit of the Department of Treasury. The 
ICCC controls price quality and reliability of basic and essential goods and services. It also administers 
regulatory contracts with the SOEs to determine how prices are set and specify minimum service 
standards. 

In addition to its role as the regulator of monopoly industries, the ICCC Act (which came into force in 
March 2003) enables the ICCC to control and monitor anti-competitive behavior such as price-fixing and 
ensures competitive industries by preventing any industry structure that would substantially lessen 
competition.  

Corporate Governance Issues 

Much of the reform in the regulatory framework also intends to incorporate the principles of corporate 
governance arrangement as a key element of the regulatory policy. 

In the case of financial sector, particular in regard to superannuation and life insurance industries, the 
regulatory framework provides for corporate governance arrangement, where the duties and 
responsibilities of the trustees/directors are clearly articulated in the Superannuation (General Provisions) 
Act 2000 and the Life Insurance Act 2000, which requires them to be transparent and accountable in 
performing their duties. 

Future work plan (starting in 2004) of the Central Bank will include extending the corporate 
governance arrangement to all the other financial institutions under its regulatory control. 

For the SOEs, the Companies Act does have some provisions concerning directors’ duties and 
responsibilities but there is need for legislative refinement to incorporate corporate governance issues. 

Future work plan of the reform process would include refining the Companies Act to incorporate the 
corporate governance arrangement. 
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Competition Policy 

Mr. Anatoly N. Golomolzin, Deputy Minister, Ministry of the Russian Federation for Antimonopoly 
Policy and Support to Entrepreneurship 

 
The MAP Russia conducts the state policy and control with respect to: 

•  prevention, restriction and suppression of monopolistic activities, unfair competition on 
commodity and financial markets;  

•  support to entrepreneurship;  

•  ensuring control of compliance with the legislation of the Russian Federation on: 

− consumers’ protection rights,  

− on advertisement; 

− on natural monopolies on respect of communication and commodity exchanges.  

These tasks implementation is to provide effective operation of the Russian commodity and financial 
markets, balance of producers’ and consumers’ interest protection, promote for the solid economy 
development in general. Currently MAP Russia is in charge of 75 Regional Offices acting in 88 subjects of 
the Russian Federation. Regional Offices are governed only by MAP Russia providing for the unity of the 
legal regulation of the issues related to competition within the territory of the Russian Federation. 

The traditional functions immanent for practically all antimonopoly authorities of the world are among 
the most essential in the policy of MAP of Russia. These functions include: suppression of abuses by the 
companies dominating on market, prohibition of anticompetitive agreements (conceited practice) of 
economic entities and economic concentration control on a market. Besides, the primary tasks of 
antimonopoly control are to reveal and to suppress in an expeditious manner the acts adopted and actions 
undertaken by the authorities: the federal bodies of executive power, bodies of executive power of the 
subjects of the Russian Federation and local self governments restricting competition as well as legal 
mechanisms improvement for elimination of administrative barriers, increase the liability for the said 
violations. 

At present time the main difficulties that MAP Russia faced, while executing competition policy, are 
the insufficient investigative powers. 

Legislation Development. A substantial volume of work was done in respect of improvement of 
antimonopoly legislation, systematic ensuring antimonopoly bodies activity. Major trends of this work 
included the following elaboration of draft legislation within the scope of competition law, improvement of 
applicable legislation, aimed, among other purposes, at bringing this law in line with economic realties, as 
well as liquidating the gaps and contradictions.  

The important result of the Ministry’s work in respect of improvement of legal frameworks in 2002 
was the adoption of the Federal Law of 09.10.2002 № 122-FZ «On Introduction of Amendments to the 
RSFRR Law “On Competition and Restriction of Monopolistic Activity on Commodity Markets” 
(hereinafter – the “Competition Law”), providing for: 
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•  enforcing the control over the acts and actions restricting competition adopted by the Federal 
Executive Bodies, State Executive Bodies of the Subjects of the Russian Federation, local 
authorities, other bodies or organizations entrusted with functions of the authority of the above 
mentioned bodies, providing for the extending the scope of application of antimonopoly 
legislation;  

•  introduction of principally new definition for monopolistically high price, facilitating proof 
possibility for such kind of violation;  

•  creating of a new effective notification and suppression system of creating discriminative 
conditions of business: specified a conceptual apparatus, antimonopoly bodies authorized to issue 
mandatory for implementation orders to comply with the economic, technical, informational and 
other requirements ensuring discrimination liquidation of economic entities;  

•  introducing controlling functions for the public procurement tenders; 

•  introduction of prior public contril over conclusion of anticompetitive agreements of economic 
entities;  

•  increase of thresholds of an aggregate value of assets belonging to economic entities in cases of 
mandatory approval of transactions and other actions of economic entities by antimonopoly 
bodies in compliance with the articles 17, 18 of Competition Law; 

•  optimization of the antimonopoly control system over economic concentration, which is directed, 
on the one hand, at taking measures for non-admission of unfounded origin or strengthening of 
the dominant position of the economic entities on the commodity and financial services’ markets, 
and, on the other hand supports valid concentration, that provides steadiness of the Russian 
enterprises and the competitiveness of their products on the world market. 

A new Administrative Code of the Russian Federation entered into force since July 1, 2002, extending 
and providing for more severe liability measures, for antimonopoly legislation violation inclusive. 

In 2002-2003 the new tasks have being promoted for natural monopoly sector operation of the 
national economy, that poses additional tasks for the public competition policy. A package of draft 
legislation on railway transportation reform was adopted, legally defined trends for competition 
development in electro energetic sector, and elaborated draft development Concept of gas market. 
Reconstruction of natural monopoly sectors is designed for the transition from ineffective and barely 
transparent system of the state regulation of price formation and financial policy in this sector to market 
mechanisms of ensuring competition of designated enterprises and balance of interest among the producers 
and consumers. 

The draft of the federal law “On the introduction of the amendments to the articles 12, 17 and 18 to 
the federal law “On competition and restriction of the monopolistic activities on the commodity markets” 
(the Draft and the Law “On competition” or the Law № 948-1) is aimed at liquidation of the excessive 
functions/powers of the federal agencies, at the increase in the efficiency of the state antimonopoly control, 
and also at the increase in the efficiency of the state antimonopoly regulation as a whole. 

This Draft contemplates the increase of the thresholds for the total balance value of assets of 
economic entities, whose bargains and other actions cannot be made without preliminary authorization of 
the antimonopoly agency, according to the articles 17 and 18 of the Law “On competition”, to the amount 
of 30 millions of the minimum salary rate (3 billions of roubles). 
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At present, according to Law № 948-1, the amount of the threshold comes to 300 minimum salary 
rate (30 millions of roubles).  

The adoption of the mentioned changes entails the decrease in quantity of the economic entities’ 
petitions. Also the Draft stipulates the exclusion of the point 10 of the article 12 of the Law “On 
competition”, which empowers antimonopoly agency to register the economic entities, whose market share 
exceeds 35%. 

Results of the MAP Russia activities for 2002 

In the year 2002 antimonopoly bodies received 3,459 applications connected with abuse by market 
participants of their dominant position on commodities market. More then two thirds of the applications 
were connected with abuse of dominant position on the markets of basic branches of economy, such as 
electric and heat energy market, gas, oil and oil products, communications services, railroad transport, 
maritime and river transport and activities of maritime and river port terminals, automobile and air 
transport and activities of airports. More then a half of them refers to abuse of dominant position from the 
part of natural monopolies in the sphere of electric and heat energy, 20% are in the sphere of 
communications. The number of applications on violations of the Article 5 (abuse by market participants 
of dominant position) grew also in the spheres of gas, maritime and river transport and activities of 
maritime and river port terminals, in the sphere of automobile transport, which indicates that level of 
monopolistic activities in these fields does not decrease.  

The most common violations of the Article 5 are, as in the last year, imposing of disadvantageous 
contractual terms and conditions and violation of the established pricing procedures. The number of 
applications connected with extraction of goods from the market in order to preserve deficit, establishment 
of encumbrances to access to the market, setting monopoly low prices, increased. The number of 
applications connected with setting monopoly high prices decreased. 

The state regulation of economic concentration is one of the main conditions for the functioning of 
market economy, assurance of its stableness and national security. The main goal of conducting control 
over economic concentration is to reveal, prevent and suppress the excess concentration of market strength 
of the separate market participants (group of persons) that are not justified and not supported by a positive 
economic effect, decreasing the level of competition on a certain market. Results of the economic 
concentration control show the necessity of continuation in the Russian economy of processes re-
distribution of markets between enterprises (groups) possessing a significant or dominant share of private 
property. In 2002 over 24,000 applications and notifications relating to creation, reorganization and 
liquidation of enterprises, unions and associations of manufacturers, acquisition of shares (shares of 
participation) in the charter capitals of enterprises, etc. (articles 17, 18 of the Law on Competition) were 
considered, which is 14% more then it was in 2001. At the same time, it is worth noting, that in 2002, the 
quantity of applications and notifications relating to creation, reorganization, liquidation of commercial 
and non-commercial organizations decreased. That might be a result of the increase twice of the limits of 
antimonopoly control estimated on the basis of balance value of assets. The increase of the limits of 
antimonopoly control did not yet make an influence on the quantity of applications and notifications 
relating to acquisition of shares (shares of participation) in the charter capital and in other cases. In 2002 
this process continued to expand, together with the noted growth of activity of foreign investors. 

Norms of antimonopoly control over acts and actions, agreements (coordinated actions) of bodies of 
executive power and bodies of local self-government are provided by the Articles 7 and 8 of the Law “On 
Competition”. Results of work of antimonopoly bodies for 2002 show that as opposed to market 
participants, bodies of executive power and bodies of local self-government extended their anti-
competition activities which remains to be a sufficient brake for development of competitive relations. 
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Anticompetitive activities of bodies of executive power and bodies of local self-government are hinder to 
solve tasks of strengthening the state power, establishment of single economic and legal space, ensuring of 
the economic freedom of entrepreneurship. Irregularity of economic development of regions, different 
levels of investment attractiveness and a number of other circumstances should be brought to the reasons 
for existence of administrative barriers on regional level. This influences regional bodies of executive 
power and bodies of local self-government to solve economic tasks by illegal introduction of bans for 
goods circulation, restriction of freedom of entrepreneurship, creation of advantages for market 
participants of their region, which affects negatively on satisfaction of needs and preservation of single 
economic space. A number of violations of antimonopoly legislation by the federal bodies of executive 
power is caused by a lack of legal regulation of control (observation) functions imposed on them. Cases of 
excessive authorities as well as interruption of spheres in which the federal bodies of executive power 
carry out control (observation) are not rare, which leads to increase of administrative barriers, which 
become an unreasonably hard burden for market participants and frequently result in practical inability for 
them to carry out their economic activities. 

In 2002 the antimonopoly bodies considered more than 2 500 application on violations of 
antimonopoly legislation by Regional Offices by adopting acts, taking actions restricting competition. The 
number of applications regarding anticompetitive actions of bodies of executive power of the subjects of 
the Russian Federation and bodies of local self-government are decreased in 28% comparatively to the year 
2001. 
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Thailand Trade Competition Act 

Mr. Nipon Poapongsakorn, Senior Consultant, Thailand Development Research Institute, Thailand 

I. Competition Policy 

Competition Law is a tool to implement competition policy. The principle of the competition law in 
most countries is to improve economic efficiency and protect competition so consumer will be beneficial at 
the end. Furthermore, the competition law plays an important role in promoting free and fair competition in 
economic environment. The competition law should conform with the economic situation and social 
environment of individual economy. 

II. Background of the Trade Competition Act 

The Trade Competition Act of 1999 has been enacted in April 1999, along with the Price of Goods 
and Services Act of 1999. These two laws replaced the former Price Fixing and Anti-Monopoly of 1979. 
The 1979 Act consists of two parts, the pricing part and the anti-monopoly part. The anti-monopoly part of 
1979 Act is aimed at promoting fair competition. It empowers the Central Committee to look after business 
structures that may create monopoly and conduct restrictive business practices. But since it created 
problems for enforcement, the Department of Internal Trade, who is in charged of the said Act, made the 
adjustment of the Act by separating it into 2 Acts: The Price of Goods and Services Act and the 
Competition Act. 

III.  Objective of the Act 

The objective of the Act is to promote fair and free trade with competitive environment and control 
anti-competitive practices. This is based on the view that competitive markets are the best way to promote 
economic efficiency, and thus maximize total economic welfare. Finally, consumer will get benefit through 
more efficient pricing and increased choice in the products and services offered. 

IV.  The scope of the Act 

The scope of the Act applies to all types of business operations except those of:  

•  central, provincial, or local administration;  

•  state enterprises under the law on budgetary procedure;  

•  group of farmers, cooperative or cooperative societies; and  

•  business prescribed under the Ministerial Regulation. 

V.  Enforcement body 

Trade Competition Commission 

The Trade Competition law is enforced by the authorized government body called the “Trade 
Competition Commission” with the Minister of Commerce as a Chairman, Permanent-Secretary for 
Ministry of Commerce as a Vice-Chairman, Permanent-Secretary for the Ministry of Finance and not less 
than 8, but not more than 12 qualified persons in field of law, economics, commerce, business 
administration or public administration as members, and Director-General of the Department of Internal 
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Trade as a Secretariat. The commission shall have the powers and duties to consider complaints, to 
prescribe rules for dominant position, to consider an application for permission to merge business, or to 
initiate the joint reduction of competition to give orders for suspension, cessation, correction, or variation 
of activities by business operations. 

Sub-committees and investigative sub-committees 

The Commission may appoint one or more specialized sub-committees and investigative sub-
committees. Both of the sub-committees consist of the representative of the DIT as a member and 
secretary. The specialized sub-committee has duty to consider and give opinions or recommendations to 
the Commission. The investigative sub-committee has the power and duty to conduct an investigation and 
inquiry in connection with the Commission of offences under this Act and submit opinions to the 
Commission for further consideration. 

The Appeal Committee 

The Appeal Committee is another importance Committee. The Appeal Committee appointed by the 
Council of ministers. The Director-General of the DIT shall appoint Government Officials of the DIT to 
act as secretary and assistant secretaries. The Appeal Committee has powers and duties as following:  

•  to prescribe the rules and procedure for the appeal; 

•  to consider and decide on the appeal against an order of the Commission; 

•  to issue a written summons requiring the persons concerned to give statements or documents or 
evidence for the consideration of the appeal; 

•  to issue an order suspending the execution of the order of the Commission. 

VI.  Anti-Competition behaviors 

Under the Trade Competition Act of 1999, the following anti-competitive behaviors are prohibited: 

1. Section 25: The Abuse of Market Dominance 

Business operator who have market share and sales volume greater than prescribed level are 
prohibited from 

1.) unreasonably fixing or maintaining purchasing or selling prices of goods or fees for services; 

2.) unreasonably fixing compulsory conditions, directly or indirectly requiring other business operators 
who are his or her customers to restrict services, production, purchase or distribution of goods, or 
restrict opportunities in purchasing or selling goods, receiving or providing services or obtaining 
credits from other business operators; 

3.) suspending, reducing or restricting services, production, purchase, distribution, deliveries, or 
importation without justifiable reasons, or destroying or causing damage to goods in order to be 
lower than market demand; 

4.) intervening in operation of business of other persons without justifiable reasons. 
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2. Section 26: Mergers 

Business mergers which result in amount of market share, sales volume, capital stocks or assets over 
specified amount will need approval from the Trade Competition Commission as it may cause monopoly 
or unfair competition. 

3. Section 27: Collusion 

Business operators are prohibited from conspiring, colluding or collaborating with another business 
operator in order to create monopolistic power, or reduce competition. No business operators with another 
business operators conduct in any of the following manners:  

•  Fixing selling price of goods and services  

•  Fixing buying price of goods and services 

•  controlling the market by joint agreement 

•  bid rigging 

•  locality division / customer designation 

•  locality division / a source of merchandise or service designation 

•  quantity fixing 

•  Quality degradation 

•  sole seller / provider appointment or assignment 

•  buying / selling condition or procedure fixing 

•  In the case of necessity (5-10) can be done if permission is obtained. 

In case business operators have the reasonably necessary in the business and have no serious harm to 
the economy, they can submit an application for permission to the Commission. 

4. Section 28: Agreement between domestic and overseas business 

A business operator who has business relation with business operators outside the Kingdom, whether 
it is on a contractual basis or through policies, partnership, shareholding or any other similar form, shall 
not carry out any act in order that a person residing in the Kingdom and intending to purchase goods or 
services directly from business operators outside the Kingdom. 

5. Section 29: Unfair Trade Practices 

A business operator is prohibited from any unfair and restrictive act which destroy, impair, obstruct, 
impede, or restrict business operation of other business operators or prevent other persons from carrying 
out business or cause their cessation of business. 
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VII.  Penalties 

Any person who violates the law shall be imprisoned for up to 3 years or be fined for up to 6 million 
Baht or both. In case of the repeated commission of the offence, he or she will be liable to the double 
penalty.  

VIII. Summary of the work on Trade Competition Act (Since 1999 until now) 

1. The Trade Competition Commission established 7 Sub-Committees with concern with: 

1.1 The cable television monopoly case and the restriction in video movies production 
business 

1.2 The restriction of whisky and beer 

1.3 Criteria and guidelines for merger 

1.4 The unfair trade practices 

1.5 The wholesales – retail business 

1.6 The restriction in the motorcycle industry 

1.7 Criteria for dominant position 

2. Approved forms, rules and procedures to apply for permission of any concerted agreement 
amounting to monopoly, reduction of competition or restriction of competition according to Article 27 (5)-
(10). They were published in the Government Gazette on February 25, 2000. 

3. Approved criteria for dominant enterprise in 2 sectors. 

3.1 Wholesales and retail business 

− Single enterprise has market share 20% or more and last year sales volume above 
27,000 million Baht  

− Top 3 enterprises have the combined market share 33.33% or more and combined sales 
volume above 45,000 million Baht  

− The market share of any individual enterprise does not reach 10% of the relevant 
market, such enterprise shall not be deemed as a dominant enterprise. 

3.2 Motorcycle Industry 

− Single enterprise has market share 33.33% or more and last year sales volume above 
5 000 million Baht  

− Top 3 enterprises have the combined market share 66.66% or more and combined sales 
volume above 10 000 million Baht  

− The market share of any individual enterprise does not reach 10% of the relevant 
market, such enterprise shall not be deemed as a dominant enterprise 
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(It is now under the submit process to Cabinet to approve) 

4. Establish the Technical Working Group, which comprise of the senior officer, the academic and the 
expert from law firm to study and set the criteria for merger that need to apply for permission from the 
TCC (It is now under the submit process to TCC to approve) 

5. Cases received 

5.1 Decision Cases 13 cases 

5.2 Cases that are in the process 14 cases 

VIIII. The proceeding to develop the Trade Competition Act 

1. Cooperation and ask for technical assistance from international organization/Competition 
agencies such as UNCTAD, World Bank, OECD, JICA, Taiwan Fair Trade Commission and The 
Australian Competition and Consumer Commission.  

2. Adopted the projects to study matters to support the work of the Trade Competition Bureau. 

3. To promote the Trade Competition Policy by organized the seminar, educate business operators 
and student and establish the radio broadcast program. 
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The Role of Competition Policy and Approaching Method of Competition Bill of Vietnam 

Ms Vu Lien Huong, Ministry of Trade, APEC-ASEM Division, Viet Nam 

The guarantee of free economic activity and effective functioning of market mechanisms requires the 
establishment and effective enforcement of competition law and policy. In the context of global economy 
with growing international trade and investment, the importance of competition law and policy in each 
economy has increasing rapidly. Anti-competitive activities in a market of one economy may cause 
negative effects on a market of another economy through international trade and investment. In addition, a 
fair market system serves as an element for boosting economic activities both domestically and 
internationally. Recognizing the importance of competition policy and law in the economic development, 
Vietnam has been facilitating the establishment of legal systems on competition policy with a view to 
promoting the fair and competitive environment, thus enhancing the sustainable economic development. 

I. Scope and functions of competition policy 

1. Scope of competition policy 

According to the consolidated report of the United Nation Conference on Trade and Development 
(UNCTAD), competition policy mentioned in the Doha Declaration covers measures against restrictive 
business practices, including (i) the prohibition of cartels; (ii) the prohibition of abuses of dominant market 
power; (iii) the control and review of mergers and acquisitions (M&As). This is a traditional approach to 
competition policy. However, in some economies including Vietnam, competition policy is considered as 
all measures of the government to maintain competition as a market-economy regulating instrument. These 
measures are those against restrictive business practices and unfair competition. 

Each country has its own objectives of competition policy. Therefore, one country could not expect to 
get good results when applying the competition policy of another country. In addition, such application 
may result in adverse effects on the economy. However, a country can hardly develop its own competition 
policy is being under construction in an attempt to create and develop a level playing field; to protect 
legitimate rights and interests of producers and consumers; and to further boost socio-economic 
development. 

2. Functions of competition policy 

•  Providing basic foundation for a competitive environment, in which free and effective 
competition is strengthened and protected. In order to get this, competition policy should ensure 
free trade, free options and free market access for enterprises. 

•  Regulating a competitive environment towards serving determined objectives, such as high 
economic efficiency, producer and consumer protection, maintenance of self-control enterprises 
system, assurance of procedural fairness and honesty in business, etc. 

•  Stabilizing prices in the domestic market, which could hardly be achieved in case of the existence 
of monopoly practice. 

•  Restricting negative impacts resulted from the State’s extensive intervention in market activities 
such as longer time of decision making of enterprises and higher transaction costs. 
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II. The role of competition policy in the economic development of Vietnam 

As above-mentioned, the competition policy should not be considered in isolation with others such as 
trade policy, institutional restructuring policy, privatization policy, industrial policy and social policy. That 
is the reason why “competition policy” term is frequently construed in a broad meaning which covers 
many policy areas of the government with a view to reducing restrictive business practices and enhancing 
the economic development. 

The role of the competition policy in the economic development of Vietnam could be illustrated in the 
following points: 

Firstly, broader scope of regulatory monopoly than that of natural monopoly. 

In order to improve the competitiveness of domestic enterprises in the international integration 
process, in the mid 1990s, Vietnamese Government decided to establish a series of state-owned 
corporations, which play the roles of “national champions” in the international competition. This type of 
business is gathering of state-owned enterprises specializing in the same range of vital and strategic 
products in the economy, without taking account the economies of scale ordinarily regarded as a basis of 
natural monopoly. 

In fact, the widespread existence of these corporations has restricted competition between 
corporations and other non-member enterprises and even among member enterprises of a corporation. In 
addition, these corporations could not improve their competitiveness when being strongly protected from 
the competition of other domestic enterprises, especially foreign invested ones and of the imported goods 
and services. Without domestic competition experience, these corporations could hardly face fierce 
competition in the international market. 

That’s why the Government promulgated Decision No 58/2002/QD-TTg of the Prime Minister on re-
evaluating the effectiveness of corporations as a basis for corporation restructuring. 

Secondly, the enhancement of the equitisation policy for state-owned enterprises 

Before carrying out the “Doi moi” (renovation) policy in 1986, there mainly existed two components 
of the economy: state sector and collective sector. That’s why Vietnam economy entered into the last 
decade of 20th century with more than 12,000 state-owned enterprises. In the light of economic reform and 
the development of multi-sector economy, the Government has consecutively restructured the army of 
state-owned enterprises. 808 enterprises were equitised, the others were structured, merged or dissolved. 
State-owned enterprises of small scale, which could hardly be equitised and should not retain State-
ownership, were assigned, sold, contracted out and leased. Up to 31 August 2002, Vietnam has equitised 
and transformed ownership of 985 enterprises. At present, the Government “resolutely carries out the 
ownership transformation towards more reasonable restructuring state-owned enterprises, focusing on key 
sectors and industries, and important areas; transforms state-owned enterprises into joint-stock companies; 
enhances the equitization of enterprises which should not retain 100% State-ownership. These are 
important steps to create fundamental changes in improving the effectiveness of state-owned enterprises.” 

Thirdly, the implementation of trade liberalization policy in the process of globalization. 

In accordance with the renovation process and in response to the guidelines for integration of the 
Government, the first Law on Export-Import Tariff of Vietnam was promulgated in 1991. After resuming 
relations with international financial and monetary organizations such as IMF and WB in 1992, Vietnam 
officially became a member of the Association of Southeast Asia Nations (ASEAN) and signed the 
Protocol to participate in the CEPT/AFTA Agreement on 25 July 1995, began to fulfill the obligations of 
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AFTA member from 1 January 1996. Vietnam is also one of 25 original members of the Asia-Europe 
Meeting (ASEM) in March 1996, and participated Asia-Pacific Economic Forum (APEC) from November 
1998. On 13 July 2000, Vietnam – US Bilateral Trade Agreement was officially signed. It marked an 
important milestone in Vietnam’s international economic integration process. Vietnam has signed the 
Framework Agreement on Comprehensive Economic Cooperation between ASEAN and China in 
November 2002. Vietnam submitted its application for the accession to the World Trade Organization in 
the beginning of 1995 and hopes to be an official member of this organization in the near future. This 
above-mentioned integration process has made basic change in the role of competition towards improving 
the competitiveness of domestic goods and services. 

Fourthly, the improvement of regulations in the economic field. 

In the transition period, Vietnamese government has carried out a series of economic reforms. 
Following are the most prominent renovation areas: 

•  In terms of enterprises formation: the Government has wiped out market access barriers erected 
against domestic investors. 

•  In terms of investment: the Government abolished most regulations discriminating between 
domestic and foreign investment and there were generally no substantive differences between 
these 2 categories of investment, even concerning the establishment, maintenance, management 
and control of enterprises. 

•  In terms of price controls: the Government has been gradually eliminating a system of dual 
pricing. 

Though there is not any authority specializing in competition, the Government has gained some 
certain achievements in promulgating economic regulations based on the principle of competition. 
However, in the forth-coming time, it is necessary to have an authority supporting the Government in this 
field so that all economic regulations will be enforced based on the principle of competition. 

And finally, the activities of government agencies at all levels. 

At present, the State administrative agencies are divided into 3 levels: Central Government level, 
Ministerial level and Provincial level. However, more than 10 years of economic reform towards a market-
based economy is not long enough for the roles of these agencies at all levels to be fully aware of. There 
still exist domestic market separation and business partner designation by the state management agencies. 
This may be considered as a typical character of a transition economy. That is the reason why competition 
laws of all members of the Community of Independent States (CIS) cover state agencies at all levels in the 
lists of governed subjects. The Draft of Vietnam’s Law on Competition has been established in accordance 
with this direction. The Draft shall govern the abuse of power of the government agencies. However, this 
behavior shall only be governed by an administrative consultative mechanism against restrictive business 
practices. 

III. Main provisions of draft of Vietnam’s Competition Law 

As mentioned above, the major purpose of Vietnamese Competition Law is stipulated in the preamble 
of the Bill: “To create and promote equal and non-discriminatory opportunities in the process of 
competition for all business individuals and organizations; protect and encourage fair competition; prevent 
restrictive business practices and unfair competition practices in the market; to protect national interest, the 
legitimate rights and interests of enterprises and consumers with the aim of contributing to social-economic 
development.” 
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Based on mentioned above purposes, the scope of application of Vietnamese Competition Bill is 
broader than that of Competition Law or Anti-Trust Law in traditional sense. 

Vietnamese Competition Bill governs restrictive business practices (anti-competitive agreement, 
abuse of dominant position, economic concentration) and unfair trade practices in business and other 
practice which have the effect on competition in the territory of Vietnam. 

Regarding the object of application, Vietnamese Competition Bill is expected to apply a broad scope 
of objects: 

•  “Vietnamese enterprises and associations; 

•  Foreign enterprises and associations in case their business transactions with a Vietnamese 
contracting party have an effect on the competition in the territory of the Socialist Republic of 
Vietnam; 

•  Enterprises engaged in public utility or in the field of State monopoly provided that these 
enterprises have operation out of business scope assigned by the State or their practices go 
beyond the tasks and duties assigned by the State in the territory of the Socialist Republic of 
Vietnam.” 

1. Anti-competitive agreement 

According to Competition Bill of Vietnam, anti-competitive agreements such as price fixing, market 
allocation, volume restriction, bid rigging are prohibited only if these agreements lessen or restrict the 
competition in the relevant market substantially. 

2. Abuse of dominant position 

There are also provisions to examine the dominant and monopolistic position. The main criteria to 
examine the dominant position is the 30% market share in the relevant market. Besides, in certain cases, 
following criteria will be used: 

a. the financial power; 

b. the development of the distribution network and the access to sources of goods and services; 

c. the enterprises connection with other enterprises; 

d. the capacity of the enterprises of preventing competitors from effectively competing or 
removing efficient competitors from the relevant market 

However, a dominant position enterprise will be found guilty if that enterprise conducts abusive 
practices to maintain or strengthen the dominant position. 

3. Economic concentration 

All economic concentrations will be prohibited only if the economic concentration has or is likely to 
substantially restrict competition a relevant market. 

4. Unfair trade practices 

This chapter in the Vietnamese Competition Bill governs some behaviors such as misleading 
advertisement, improper multi-level sales, unduly assumption of trade instructions, etc. 

5. Competition Authority 
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At the moment, the Vietnamese Competition Bill offers two models of competition authority: 

(i) The first model: an independent ministry; 

(ii) The second model: a Department under the Ministry of Trade 

The final decision to approve which model is under the power of National Assembly. 

While many industrialized countries have the long-time history of market economy development, 
Vietnam – a developing and transition economy has been facing a lot of difficulties in establishing and 
enforcing its competition laws and policy. 

However, the importance of competition policy is undeniable. That is why ASEAN’s member 
countries agreed with Indonesian initiative to hold a Conference on Competition next March in order to 
gain a common understanding and to create a legal framework governing competition behaviors within and 
among ASEAN member countries. ASEAN countries will agree on the major principles to govern 
competition behaviors and take the responsibility to maintain or set up necessary institutions at national or 
international level to pave the way for economic integration between ASEAN countries. 
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APPENDIX 6 

LIST OF PARTICIPANTS  
FIFTH WORKSHOP OF THE APEC-OECD CO-OPERATIVE INITIATIVE ON REGULATORY 
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Canada 
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Mr. Patrick HUGHES 
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Economic Policy and Enforcement (EP&E) 
50 Victoria Street 
Gatineau, Quebec K1A 0C9 
Canada 
 
Tel: 1 819 997 1775 
Fax: 1 819 953-6400 
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Mr. George REDLING 
Assistant Secretary to the Cabinet 
Privy Council Office 
Regulatory Affairs and Orders in Council Secretariat 
Room 1100 – 155 Queen Street 
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Canada 
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Chile  Mr. Enrique VERGARA VIAL 
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Tel: 56-2-7535601 
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China  Mr. Wenhong TANG 
Division Director 
Ministry of Commerce, P. R. China 
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No. 2, Dong Chang An Avenue 
100731 Beijing 
China 
 
Tel: 86 10-65198705 
Fax: 86 10-65198905 
Email: tangwh@mofcom.gov.cn 
 
 
Ms. Yang WANG 
Section Chief 
Ministry of Commerce, P. R. China 
Department of Treaty of Law 
No. 2, Dong Chang An Avenue 
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China 
 
Tel: 86 10-65198742 
Fax: 86 10-65198905 
Email: wangyang@mofcom.gov.cn 
 
 
 

Chinese Taipei  Mr. Nailiang CHIANG 
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Délégation économique de Taiwan 
75 Bis avenue Marceau 
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France 
 
Tel: 331 56 89 81 02 
Fax: 331 56 89 81 09 
Email: capec@noos.fr 
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Mr. Martin Tzung-Yu HSU 
International Affairs Officer 
Fair Trade Commission 
14F, No. 2-2 
Chi-nan Road Sec. 1 
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Tel: +886 2 2351 7588 Ext 448 
Fax: +886 2 2397 5075 
Email: tyhsu@ftc.gov.tw 
 
 
Ms. Chian-Chen LIANG 
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Tel: 331 56 89 80 00 
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Mr. Chien-Jui WANG 
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Center for Economic Deregulation and Innovation (CEDI 
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France 
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Hungarian Competition Policy Authority 
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Email: kovacscs@gvh.hu 
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Tel: 00 36 1 269 39 25 
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M. Yoshinori KODAMA 
First Secretary 
Délégation Permanente 
11, avenue Hoche 
Paris 
France 
 
Tel: + 33 (0) 1 53 76 61 30 
Fax: + 33 (0) 1 45 63 05 44 
Email: kodama@deljp-ocde.fr 
 
Mr. Naohiko KOMURO 
Second Secretary 
Permanent Delegation 
11, avenue Hoche 
75008 PARIS 
France 
 
Tel: + 33 (0) 1 53 76 61 80 
Fax: + 33 (0) 1 45 63 05 44 
Email: komuro@deljp-ocde.fr 
 
 
Mr. Shigemi ANDO 
Second Secretary 
Permanent Delegation 
11, avenue Hoche 
75008 Paris 
France 
 
Tel: + 33 (0) 1 53 76 61 64 
Fax: + 33 (0) 1 45 63 05 44 
Email: sando@deljp-ocde.fr 



  

 149 

Korea  Mr. Min Seok BANG 
Senior Researcher 
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Fax: 4722249517 
Email: arne-petter.gahre@aad.dep.no 
 
 
 

Papua New Guinea  Mr. Igimu MOMO 
Acting Senior Economist 
Department of Treasure 
Economic Policy Division, Department of Treasury 
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INDECOPI 
Calle de la Prosa 138 
San Borja, 41 LIMA 
Peru 
 
Tel: (51-1) 224-7800 ext. 1220 
Fax: (51-1) 224-7800 ext. 1296 
Email: mtrillo@indecopi.gob.pe 
 
 

Poland  Mrs. Ewa FREYBERG 
Undersecretary of State 
Ministry of National Education and Sports 
Al. Szucha 25 
00918 Warsaw 
Poland 
 
Tel: +48 22 629-24-07 
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