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Regulatory Governance: Improving the Institutional Basis for Sectoral Regulators of
Infrastructure Public Services -- Ireland’s Experiences

By
Tom Ferris*

Introduction

I am very pleased to have been invited to address this Conference on Public Governance here in
Bratislava. I have prepared my paper against the backdrop of the overall Conference theme --
Governance of Public Agencies and Authorities. More particularly, the paper has had regard to the
specific theme of this morning’s proceedings – “Regulatory Governance: Improving the
Institutional Basis for Sectoral Regulators of Infrastructure Public Services”. I will address
Ireland’s experiences in relation to this theme. I hope to demonstrate in this paper that the regulatory
arrangements that are now emerging in Ireland provide ample evidence of good regulatory practice
being established for the governance of public utilities.

Scope of paper

In my paper I confine discussion to the market sectors that embrace the public enterprise area in
Ireland; the sectors involved are transport, energy and communications.1 The services provided by
these sectors are essential to everyday life. Citizens today expect an efficient supply of services from
these sectors, at reasonable prices.

In the time available, I am selective as to the dimensions of regulation discussed. I do not discuss
social regulation, administrative regulation, environmental regulation or safety regulation. Instead,
the emphasis is on economic regulation, which involves interventions in market decisions, such as
competition, pricing, market entry and market exit. It is the responsibility of governments to facilitate
continuing development of competitive economies, within which there can be efficient delivery of
quality goods and services.

                                                     
* . Tom Ferris is Senior Economist, Head of Planning Unit, Department of Public Enterprise, Ireland.

1. In this paper phrases such as “public enterprise sectors” and “utilities” relate to the economic sectors
that come within the remit of Ireland’s Minister for Public Enterprise, viz, energy, communications
and land and air transport. Accordingly, unless otherwise specified, references in the paper to
“regulators” relate only to regulatory authorities for those sectors that come within the minister’s
remit.
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The topics I will discuss in this paper are:

•  what is regulatory governance?

•  advent of sectoral regulators;

•  aspects of regulatory governance;

•  universal service and democratic deficits;

•  OECD Report on Regulatory Reform in Ireland;

•  some concluding remarks.

What is regulatory governance?

What does the term regulatory governance mean? A simple explanation is “regulatory governance is
governance in the area of regulation”. But then what do we mean by governance and what do we mean
by regulation?

Governance can be loosely described as the processes of decision-making and the structures and
consultation systems that accompany such decision-making. A more formal definition of governance
was presented in the recent European Commission White Paper on European Governance (European
Commission, 2001):

Governance means rules, processes and behaviour that affect the way in which powers
are exercised…particularly as regards openness, accountability, effectiveness and
coherence.

As regards regulation, the Organisation for Economic Co-Operation and Development (OECD) has
described it as the diverse set of instruments by which governments set requirements on enterprises
and citizens. Specifically, regulations include laws, formal and informal orders and sub-ordinate rules
issued by all levels of government, and rules issued by non-governmental or self-regulatory bodies to
whom governments have delegated regulatory powers (OECD, 1997). When governments intervene in
the economy they usually do so to influence supply and demand in order to achieve market operational
results that differ from those which can be achieved through the free-reign of market forces or to
provide goods and services where gaps exist in the market (Ferris, 2000a). This may involve a
combination of the introduction of better regulation, where action is needed to help markets work
better, or undertaking deregulation where regulations are outdated or have a negative impact on
markets.

As economies face increasing competition and where citizens demand higher levels of public service
and regulatory protection, the pressure on regulation is to get the best results at the lowest cost, in a
timely fashion and in an open and transparent manner. The generation of such results requires good
governance. In short, “regulatory governance” refers to the efficient and effective application of
governance in the area of regulation. Good regulatory governance is needed to promote effective
competition in the companies being regulated, as well as facilitating the on-going process of change
and providing the public with an efficient supply of services, at reasonable prices.
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Advent of sectoral regulators

Before moving on to discuss aspects of regulatory governance, it is useful to put the establishment of
sectoral regulators in Ireland in context. The advent of such regulators has been driven not only by
changes in national policy but also by the influence of the process of liberalisation of economic
services at EU level and by the impact of the evolving EU competition policy. State-controlled
companies traditionally dominated the transport, energy and communications sectors in Ireland. They
are now going through a process of transformation, re-organisation and change. Up until fairly
recently, the public utilities in these sectors fitted fairly easily under the classification of state-owned
monopolies. But in recent years, with market liberalisation, private companies have become much
more evident in the market place (Ferris, 2000b). The opening-up of markets has raised issues for
government in relation to its different responsibilities. As well as being shareholder, government had
been exercising two other main functions – policy developer and sectoral regulator. Having such a
three-fold mandate was tenable and consistent as long as the only market players were state-owned
operators. But this could no longer be the case, once private sector companies entered the market
place.

In the case of public enterprise utilities, the trend in recent times has been towards the statutory
transfer of responsibility for regulatory functions from Ireland’s Minister for Public Enterprise to
newly-established independent bodies, specifically charged with the regulation of utilities in respect of
the domestic market. In June 1997, regulatory functions for telecommunications were transferred to
the Director of Telecommunications Regulation. In July 1999, the Commission for Electricity
Regulation was formally established. In September 2000, regulatory functions in the postal area were
transferred to the Director of Telecommunications Regulation. The Oireachtas (Ireland’s Parliament)
passed legislation establishing an independent airports regulator in February 2001 and proposals are at
varying stages of consideration for independent regulatory arrangements for the gas and public
transport areas.

The advent of independent sectoral regulators has raised the issue of how to manage overlaps that
might arise between different regulators in Ireland and between regulators and Ireland’s Competition
Authority. There is no doubt that overlapping or “dual” jurisdiction has the potential to create
uncertainty for the stakeholders in regulated sectors. This can cause difficulties for businesses that are
making strategic decisions regarding their investments and involvement in the market place. Overlaps
need to be managed at two levels: at the policy level and at the operational level. At the policy level,
which is driven by government, there must be statutory provision of a clear and transparent framework
for the strategic allocation of regulatory responsibilities. At the operational level, there needs to be
administrative measures to ensure the smooth execution of functions by those organisations affected
by any overlap. In particular, it is imperative that there be clarity as to the respective roles of the
Competition Authority and the sectoral regulators and the relationship between them. With different
bodies having responsibility for different dimensions of regulation, matters of overlap and potential
conflict can arise as between different bodies. In particular it is most important that sector-specific
regulatory rules do not conflict with competition rules as they apply across the economy.

The matter of overlapping was addressed in a report last year by CMRG – the Competition and
Mergers Review Group (CMRG, 2000). The CMRG Report made a series of recommendations. In
particular, it emphasised the generality of competition policy, recommending that the competition acts
should apply to the regulated sectors, without any substantive exclusion or exemption. The CMRG
also recommended that the Competition Authority should retain exclusive jurisdiction, with the courts,
to administer these acts in all sectors of the economy; and that the risk of conflict and inconsistent
actions and decisions should be addressed by enacting legislation.
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The Department of Enterprise, Trade and Employment has recently published a draft of the General
Scheme of a Competition Bill to update and revise the existing competition legislation (Department of
Enterprise, Trade and Employment, 2001). In relation to the issue of potential overlaps, the published
draft proposes the introduction of operational agreements between the Competition Authority and the
sectoral regulators. In a number of sub-heads, the draft proposes that the Competition Authority and
other statutory bodies, including the sectoral regulators, enter into “co-operation arrangements” and
exchange information, that the Competition Authority and other bodies would be given express power
to enter into such agreements; that they would be authorised to exchange information and that a
safeguard would be provided whereby any information exchanged between the Competition Authority
and a body would be treated confidentially.

Aspects of regulatory governance

Good regulatory governance does not happen on its own. It requires careful planning, well-conceived
rules, structured implementation, sensitive management and a lot of consultation. This point was
addressed last year by Scott H. Jacobs in a paper for the OECD on improving the institutional basis for
sectoral regulation (Jacobs, 2000). He described the objective of work in the area of regulatory
governance as improving:

…the institutional basis for effective, market-oriented regulation in high priority
infrastructure sectors and highlighting the links between regulatory policy performance
and regulatory institutions, and by identifying critical issues in institutional design
relevant to sustained policy performance.

The advent of sectoral regulators in Ireland has generated debate about regulatory issues. It has also
embraced the issue of the balance to be struck between freedom for enterprises to operate with
minimum restriction, on the one hand, and fair and just regulations in the other. Ireland’s Minister for
Public Enterprise, Mrs Mary O’Rourke T.D., called for comments on the subject of governance and
accountability arrangements in the regulatory process, in September 1999. The minister published her
proposals in March 2000 entitled “ Governance and Accountability in the Regulatory Process: Policy
Proposals” (Department of Public Enterprise, 2000). The proposals were designed to clarify aspects of
the regulatory framework as it had been evolving. The proposals were informed, in turn, by the
experience gained in the independent regulation of the utilities in Ireland, by international experience
and by comments that had been received from the public.

The proposals presented in the paper are at the heart of regulatory governance. The proposals include
means for promoting accountability to the public (such as formal decisions procedures), consultation
requirements, comment opportunities, publication of comments and decisions, codes of conduct2 and
protection of confidentiality. Regulators would be accountable to the minister through regular strategy
statements and work programmes. As for the model for regulators, the minister’s paper opted for
“regulatory commissions”, organised at the sectoral level and comprising three persons (as in the case
of the Commission for Electricity Regulation). Other proposals include the introduction of legislation
to clarify the right to judicial review of the decisions of regulators and the updating of relevant

                                                     
2. The Department of Finance’s 1992 “Guidelines for State Bodies” had been drawn to the attention of

the regulators in the context of their drawing up of codes for financial management. In October 2001,
the Irish Government adopted a revised “Code of Practice for the Governance of State Bodies”. This
Code is now being drawn to the attention of the regulators in the areas for which the Minister for
Public Enterprise has responsibility. The new Code is accessible from the Department of Finance’s
Website http://www.irlgov.ie/finance/publications./otherpubs./code.htm.
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legislation in the areas of fines and penalties so that punitive measures reflect both the nature and the
consequences of a breach of regulatory rules. The matter of overlaps in jurisdictions was also treated
in the minister’s paper, a matter that is now being addressed in forthcoming legislation, as I have
already discussed in this paper.

The minister’s paper also recognised the importance of having methods for selecting regulators that
ensure that persons with the requisite expertise and experience are appointed to be regulators. In this
regard, the paper recognised the potential danger of “regulatory capture”, that is, where the regulator
comes to equate the interests of those being regulated with regulation in the public interest. And
pressures do not just come from those being regulated. As Philip Gray of the World Bank has pointed
out (Gray, 1998), “Utility regulation is not undertaken in an academy. Regulators must contend with
pressures from diverse stakeholders.”

The Minister for Public Enterprise’s paper acknowledges that regulators in Ireland should have the
necessary powers and resources to discharge their responsibilities. Specifically the paper concluded
that in the matter of staff, a critical consideration is that the regulators should have well resourced
Offices that enable them to fully discharge their regulatory functions and engage effectively with the
utilities.

Universal service and democratic deficits

There are two particular issues, that I believe are relevant to the Conference here in Bratislava today –
first, the matter of “universal service” and second, the matter of “democratic deficits”.

As regards “universal service”, the Minister’s Paper on Governance and Accountability gave
consideration to issues of concern to particular groups of customers, especially the disadvantaged, and
how they should be treated in the new regulatory environment. The application of the principle of
“universal service” to services of public interest is changing as we move to a much more open market
environment. In the past, universal access may have been easily accommodated as part of the mandate
of state-owned public utilities. Concerns have now been expressed, however, about the provision of
utilities services to certain groups in the new regulatory environment e.g. disadvantaged groups or
those in remote locations with low population density. These groups can have real concerns about the
potential diminution of public service as competition increases. To that extent it can be argued that
disadvantaged customers may benefit least from emerging competition. In this regard, it is interesting
to note that the minister’s paper stated that:

the setting of public service/social requirements will remain the function of the minister,
but regulators and other interested parties might be invited to make suggestions to the
minister in relation to such matters.

While the minister issues directions specifying public service requirements, it is the regulators who are
responsible for implementing mechanisms to ensure that the public service requirements are fulfilled
in an economically efficient manner.

The other issue that I would like to discuss is “democratic deficits”. At the heart of any debate on
“democratic deficit” is, on the one hand, the accountability of regulators and, on the other hand, their
independence. Obviously the specific separation of regulatory functions from the other duties of
government and their transfer to independent statutory bodies involves a delegation of powers from
the centre. Such delegation must not only be legitimate but also credible. As Brendan Tuohy,
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Secretary-General of Ireland’s Department of Public Enterprise pointed out in a conference paper last
year (Tuohy, 2000):

… the interests of democracy demand that delegation of responsibility to regulators much
be accompanied by clear and defined accountability mechanisms within the broad public
sector context”.

Accountability is a complement to responsibility and it raises issues regarding the manner in which
regulators operate and how they explain, answer for, and bear the consequences of the way in which
they discharge duties, fulfil functions and utilise resources. These are critical matters in establishing
public confidence in the independence, integrity and accountability of regulators. Debate on such
matters takes place not just at national level. For example, the European Union in its recent White
Paper on European Governance pointed to the need to have clear-cut and defined frameworks for
regulatory bodies (European Commission, 2001):

EU regulatory agencies…should operate with a degree of independence and within a
clear framework established by legislation. The regulation creating each agency should
set out the limits of their activities and powers, their responsibilities and requirements for
openness.

Discussion of “democratic deficits” in the minister’s paper led to proposals being presented for clear-
cut procedures in the interests of certainty, transparency and accountability. These proposals embrace
codes of decision procedures, Freedom of Information, financial reporting provisions, strategy
statements and annual work programmes. As regards reporting to the Oireachtas (the Irish
Parliament), the issue of “democratic deficit” is particularly apposite. In this regard, the present
Attorney General to the Irish Government, Michael McDowell has argued that (McDowell, 2000):

If the government of the day is accountable to Dáil Éireann, we cannot create a shadow
government of regulatory bodies which is not accountable to Dáil Éireann. For that
reason…new regulatory bodies must be accountable to Dáil Éireann in a real and
tangible way.

Some of the people who submitted views to the Minister for Public Enterprise raised this matter of the
perception of a “democratic deficit” in regulators’ accountability arrangements. In turn, this led some
to suggest that an Oireachtas Committee (a parliamentary committee) should be established with a
remit to monitor and debate regulatory developments. Obviously, the possibility is a matter for the
Oireachtas itself to decide. The real challenge is to find the most suitable and effective way to ensure
accountability, without compromising or damaging the necessary independence of regulators.

OECD Report on Regulatory Reform in Ireland

Sectoral regulation was one of the areas examined in the recent OECD Report on Regulatory Reform
in Ireland (OECD, 2001). The report was prepared as part of the OECD’s Horizontal Regulatory
Reform Programme. This involved a review and assessment of regulatory developments in Ireland
during 2000 and early 2001. The report published in April 2001 was the culmination of a thorough
process of assessment, involving wide consultation.

As regards sectoral regulation, the OECD report was quite positive about the evolving framework. It
noted that Ireland is building a series of market-based institutions to separate ownership, policy
development and day-to-day regulatory overview in key economic sectors. It also noted that good
design means that the functional independence of regulators is working properly. The regulatory
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framework is being modified to improve accountability and further discussion is underway about the
transparency, fairness, efficiency and effectiveness of decision-making by the regulators, their
relationship with stakeholders and their enforcement powers.

The OECD pointed out, however, that some issues still need to be settled. For example, it referred to
the need to set priorities or mechanisms to help regulators to resolve potential conflicts as between
economic, social and regional objectives. It referred to the less than optimal use of scarce human
resources in the current sectoral regulatory structure. In the case of the OECD recommendation
regarding clarification of the roles of the Competition Authority and the sectoral regulators, to ensure a
uniform approach to competition policy, it has already been noted that this is being dealt with on the
legislative front.

The OECD also referred to the need for Ireland to consider a strategy to improve accountability to
Parliament, including appropriate resources. And it also had a number of specific recommendations in
the case of sectoral regulation in electricity, gas and telecommunications, to ensure increased
competition in the market place.

At the launch of the OECD Report, the Taoiseach (Prime Minister), Mr. Bertie Ahern, T.D.,
announced the government’s initial response to the recommendations made by OECD. In particular,
he stated that, to ensure greater coherence in regulatory management, a new high-level group on
regulation would be established, under the aegis of the Department of the Taoiseach (Prime Minister’s
Department). This group, which has representatives from government departments and agencies,
including key regulatory authorities and the Competition Authority, has in recent months commenced
its work of overseeing the implementation of the responses to the OECD’s report. The Taoiseach also
pointed out that the Joint Oireachtas Committee on the Strategic Management Initiative (Parliamentary
Committee on SMI) was to be invited to consider the OECD report and to examine plans for its
implementation, not only from the important aspect of improving services to customers but also to
consider how Regulatory Impact Analysis and other measures being proposed could enhance the
effectiveness of Parliament.

Some concluding remarks

This paper has discussed a number of aspects of regulatory governance. Many of those aspects have
been embraced by the proposals published by the Minister for Public Enterprise’s March 2000 paper.
Such proposals are now being implemented through the various legislative measures that the
Department of Public Enterprise has been bringing forward for the regulation of individual sectors.
The OECD Report on Regulatory Reform in Ireland has endorsed the overall approach to regulation
that has been developed in Ireland in recent years. Moreover, it endorsed the minister’s proposal to
have a periodic formal review, including an assessment of the continued justification for intervention
in the context of the achievement of national economic, social and regional objectives. The
fundamental objective of such periodic evaluation is to help improve the efficiency of the economy
and its ability to change and to remain competitive.

Regulatory review may result as much in the fine-tuning and reduction of regulation as in the
introduction of new regulation. In terms of either fine-tuning existing, or designing new regulation,
there are certain essential principles of efficiency and effectiveness that need to be taken into account,
in particular the principles of openness, transparency, accountability and enforceable regulations. The
emphasis being placed on the different principles may change over time. But the underlying objective
remains the same and this is to have a regulatory framework that facilitates the continuing
development of a competitive economy, within which there can be efficient delivery of quality goods
and services, while protecting the interests of the citizen as customer.
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