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Dear Mr Owens 

Revised Draft Changes to the Commentary on Paragraph 2 of Article 15  
of the Model Tax Convention   
(issued on 12 March 2007) 
 
Over the last several years, various measures have been taken by governments around the world 
to promote free trade and free movement of capital.  An inevitable consequence is the greater 
international movement of labour at various levels of management.  Possibly, this is most 
pronounced within the EEA countries where the movement of labour is almost unrestricted.  
The expansion of free trade and free movement of capital can be stifled by undue bureaucracy, 
most notably in the area of taxation. 

With this increasing internationalisation of the workforce, our multinational clients are facing an 
increasing burden of tax issues, particularly with more and more tax authorities adopting an 
“economic employer” approach. 

We are aware that some disputes which occur between tax jurisdictions centre around the 
“economic employer” issue.  We therefore understand the need to issue an enhanced 
Commentary on Article 15 and welcome the OECD’s initiative to attempt to limit such disputes, 
and also to assist in setting a context within which disputes that do occur can be resolved. 

The issue is therefore to what extent does the proposed revised Commentary achieve its 
objective. 

The aim should be to make matters as clear and as simple as possible.  We therefore favour the 
OECD Commentary stating simply that (except in cases of abuse mentioned in the existing 
Commentary - the international hiring out of labour) the word “employer” should be interpreted 
to be the entity with which the employee has a formal contract of employment i.e. the entity 
which has the right to terminate the employment relationship, the entity which the employee 
would sue in the event of breach of employment conditions.   
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(We will refer to that entity as the “legal employer” throughout this paper, and the entity to 
which the employee provides his/her services as the potential “economic employer”). 

However, if there is no choice but to accept that the “economic employer” concept is to survive, 
then we feel that the proposed Commentary could be improved upon (please see below).  That 
said, we consider that, globally, business will be very disappointed by this result and we would 
urge further reflection in this regard. 

Dropping the “economic employer” concept 

It is our view that the rationale for the original article 15(2) was to enable an individual to work 
in a country other than the one in which he/she resides with the minimum of bureaucracy.  
Indeed, the existing Commentary on article 15 at para. 6.2 states: “imposing source deduction 
requirements with respect to short-term employments in a given State may be considered to 
constitute an excessive administrative burden where the employer neither resides nor has a 
permanent establishment in that State”i.  (In the context of how that comment came about, it is 
highly unlikely that the reference to “employer” embraced the wider meaning of “economic 
employer”). 

We recognise that all countries wish to protect their tax revenues, but we contend that this is 
best done by making the country business-friendly and not inhibiting enterprises operating 
there. 

Accordingly, we contend that it would be best if the revised Commentary simply stated that, in 
cases of dispute, the word “employer” should be interpreted as the legal employer. 

As one employer put it to us: 

“Where the contractual arrangements of the employment accurately reflect the business and 
commercial reality then they should be respected by the treaties.  Only where tax avoidance is 
intended should the relief in Article 15 not apply, and the current commentary already achieves 
this.” 

 Article 15 of the Model Treaty (and therefore future bilateral treaties) should be 
amended so as to incorporate an explanation that the word “employer” refers to the 
legal employer, except in cases of abuse, irrespective of the local laws of the 
jurisdictions concerned. 

That would require radical amendment of the proposed revised Commentary.  The comments 
which follow are relevant only if such amendment is not to happen. 
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Maintaining the “economic employer” concept 

1. Economic employer country / non economic employer country 

The proposed revised Commentary is based on the rationale that countries can be divided into 
three groupings: 

Group A    Those which do not utilise the “economic employer” concept, and only the 
legal employer is relevant. 

Group B    Those in which domestic legislation requires an examination of the 
relationship between the individual and the company benefiting from his or her services 
to see whether it is an employment relationship.  If it is, that company is regarded as the 
employer, even if there is no formal employment contract between the two. 

Group C    Those which seek to interpret the treaty by reference to its “object and 
purpose”, and believe that it does not provide exemption for what is, in substance, the 
ordinary workforce of an enterprise.  Accordingly, irrespective of the domestic law 
view of the relationship between the individual and the company benefiting from his or 
her work, they interpret the word “employer” in a way that would not give rise to tax 
exemption in unintended situations. 

There is no guidance in the proposed Commentary to deal with the situation where one tax 
authority falls into Group A (i.e. is concerned only with the legal employer) but the other 
relevant authority falls into Group B or C (adopts an economic employer approach).  The 
implication is that such an issue would need to be resolved by the two authorities under the 
“mutual agreement” procedures.  However, we are familiar with a case where this has proven 
very difficult as the two authorities took several years to reach agreement, and for a lengthy 
period there was the very real prospect of double taxation.  This constitutes a real burden on 
business and, in our view, is counter-productive to the expansion of trade and the free 
movement of labour between OECD member states. 

 Guidance should be incorporated on how a conflict of this nature should be 
resolved. 

2. Complexity 

The proposed Commentary could be viewed as taking inadequate account of what happens in 
the real world of multinational business.  Workforces are tending to be increasingly mobile and 
flexible, particularly within the European Economic Area where there are often very few 
restrictions on an employee’s travel or permission to work: an employee can often be sent at a 
moment’s notice to work in another country for a short period of time.  Here it is necessary to 
distinguish between a planned expatriate assignment (where an employee moves his or her base 
of operation for a period of time) when the movement of the employee is very likely to be 
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known centrally (and appropriate action taken in regard to tax) and many short term business 
visitors (STBVs) who travel between countries on business trips and brief assignments in a way 
which is little different from travelling within one country. 

It is often unrealistic to think that someone somewhere is going to consider the detailed criteria 
set out in the proposed Commentary to determine on each and every occasion whether an 
employee, when working overseas, is an economic employee or not.  The department within a 
multinational company responsible for the taxation of such employees is usually the HR 
department or the tax department.  They will often have totally inadequate information about a 
STBV (indeed, might not even know about there being a STBV!) to know whether or not that 
person is an economic employee.  And the people responsible for causing an employee to work 
in another country will often be oblivious to the tax situation.   

Although many of these employees are likely not to be regarded as economic employees on the 
basis that they are not sufficiently integrated into the businesses of the host countries, that could 
not be relied on; detailed examination of the facts and circumstances of each individual would 
be necessary to identify potential issues. 

In referring to the excessive administrative burden that would be involved one employer said to 
us:  

“If people are moving on short term assignments then in order to know whether host country 
taxes will apply there needs to be a judgement call as to whether they become integral to the 
host country business.  To do this sufficient knowledge will be required of the individual’s role 
together with technical knowledge of Article 15(2).  Where there is a requirement to deduct tax 
from the individual’s salary from day one then this decision needs to be made before he arrives 
on his short term assignment.  Once the decision is made then there will be an administrative 
burden re payroll etc, but I would see that first there needs to be a technical decision based on 
the tests in 8.14 and other factors.  This decision in itself will be hard to arrange for a global 
business and bound to cause conflict with employees (plus reduce international mobility). 

“If the commentary is also meant to apply to business visitors then the process would be almost 
unworkable in practice.  Should organisations track every business traveller and find out what 
they do?  Plus how can the organisation make a decision on day one (for locations which 
withhold tax) when they do not even know the number of days the individual will travel? If they 
get it wrong then it is hard to go back and deduct the tax at a later date.”  

 It would seem sensible to take the view that if the “economic employer” concept is 
going to be used, it has to be kept as simple as possible – possibly by restricting it 
to a consideration merely of whether the employment costs are directly borne by 
the host entity. 
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3. De minimis period 

 We feel that there should be a de minimis rule for relatively short stays in a host 
country – perhaps similar to that used in the UK (60 days in a tax year provided it 
is not part of a more substantial period). 

4. Example 6, para 8.26 

Example 6 makes it clear that recharging, even without a profit element, is not conclusive 
evidence of the existence of an economic employer.  Furthermore, the use by an employee of 
his/her own tools/materials is not conclusive either because X does not provide any.  Although 
making these points clear is welcome, it does give rise to various other considerations, for 
example: 

• Would it matter if the senior manager in Example 6 was actually a junior manager, a 
middle manager or a senior middle manager? 

• What would happen if the HR issues at Lco were actually at a senior level and X needed 
to work in confidence and directly to the CEO at Lco? 

• What is the position of Y (an employee of Mco, a company resident in M) who works in 
the team headed by X and spends time (with X) in State L? 

• What happens more generally where the host country business makes clear with the 
legal employer that responsibility for the work rests with the home country, e.g. by 
insisting that payment for the work may be withheld if it is sub-standard? 

• In the context of the UK, the outcome in relation to Example 6, viz. that treaty relief is 
available, would represent a change from the current position.  At the moment, the 
recharging of costs to an entity in the UK would mean that the UK tax authorities would 
most likely refuse relief.  Whilst this is a helpful result in this particular case, it 
demonstrates that the full circumstances of each and every case will need to be 
considered.  As noted above, a “legal employer” approach would avoid this. 

 A fuller response to example 6 (in para 8.27) would be useful. 

5. Weighting of the factors set out in para 8.14 

What is the position of a professional services company which, to promote relationships with a 
client, provides one of its employees to that client for a period of six months.  It is made clear 
that (i) all risk and responsibility lies with the client, (ii) the employee is to be fully subject to 
instruction/supervision by the client, (iii) all tools/material are to be provided by the client but 
(iv) the remuneration/recharge arrangements are such that the majority of costs continue to be 
borne by the services company? 
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Here we have three of the factors mentioned in para 8.14 suggesting that the employee is an 
economic employee of the client but one suggesting that he/she is not; however, we would 
maintain that, even though the employee is performing services for the client, more importantly 
those services are intended to benefit the legal employer in the longer term, and the employee is 
not an economic employee of the client. 

Would the outcome be different if the employee’s employment costs were charged to the client?  
We would maintain that it should not be, for the same reasons as set out above. 

 Elaboration of para 8.14 would be welcome. 

6. Withholding tax – Paragraph 8.28 

The proposed commentary says “the (withholding) problem can be alleviated if the State of 
residence allows enterprises to quickly adjust the amount of tax to be withheld to take account 
of any relief for double taxation that will likely be available to the employee”.  Although the 
aim is to be commended, we wonder whether member states will actually take serious note of 
this comment and adjust their administrations accordingly. 

Furthermore, the comment seems to be made in the context of states which give relief by means 
of credit.  Not all states give relief that way.  What is the OECD’s recommendation to states 
which provide relief through the “exemption with progression” method? 

7. Credit for foreign tax – Paragraph 8.10 

We have concerns that the revised proposals might encourage more states to adopt the position 
set out in paragraphs 8.8 and 8.9 – particularly if they feel that they are being asked to give 
relief to a greater extent than previously.  That can only lead to more disputes and greater 
administrative costs, not just for business but also for tax authorities. 

Yours sincerely 
 
 
 
 
KPMG LLP 
 
 
 
 
 
                                                      
i This was the opinion of the OECD Committee on Fiscal Affairs expressed in 1999 in their publication “Issues in 
International Taxation: The Application of the OECD Model Tax Convention to Partnerships”, para.90, and 
subsequently introduced into the Commentary on article 15. 


