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. INTRODUCTION

The OECD’s 1992 Council Decision
C(92)39/FINAL controls transfrontier
movements of wastes destined for
recovery operations. These controls are
the subject of a current OECD initiative.
The OECD is currently developing
standards for “environmentally sound
management” (ESM) of recoverable
wastes with a view to eventually adjusting
its control procedures.



• Canadian law reform experience is
instructive for the OECD’s development of
ESM. This paper considers three
Canadian law reform themes which are
relevant to ESM, particularly:



• Increased legislative prescription. Canadian
legislators have recently shown a strong
interest in using statutory text to prescribe
“environmentally sound management”. New
legislation in Canada increasingly attempts to
establish transparent procedures with
objectively verifiable standards for assessing
whether a facility or operation is managed in a
sound manner.



• Citizen remedies for seeking damages.
Legislators are also granting citizens new rights
to sue parties who are conducting their
operations in an unsound manner. Citizen
remedies are increasingly seen as an important
element of enforcement.



• Environmental group mistrust of
“environmentally sound management”.
Environmental groups in Canada generally are
concerned that the concept of ESM, as
advanced by government and industry, does
not adequately address the generation of
hazardous waste and that it inappropriately
seeks to distinguish hazardous waste and
hazardous recyclable materials.



In summary, the legal implementation of ESM in
Canada is a complex matter which triggers a good deal
of controversy. The Canadian experience suggests that
legal ESM issues warrant particular attention in the
OECD’s current initiative.



. NEW LEGISLATIVE PRESCRIPTION

Canadian legislators have during the past decade enacted
substantial changes to provincial and federal environmental
laws. One prominent feature of the new legislation is a high
degree of legislative rule making. This new interest in
statutory prescription departs from the historic reliance on
regulators’ subjective discretion. The clear intent is to set
out the rules so that affected parties may carry out their
operations without the vagaries of regulatory discretion.
Industry, financial institutions and environmental groups all
agree that requirements should be spelled out in legislation.
(This is not to suggest, however, that these sectors
necessarily agree on the substance of the new
requirements.)



The new reliance on prescriptive statutes is most evident in
legislation which regulates remediation of soil and groundwater.
A good number of Canadian provinces, as discussed below,
have enacted comprehensive approaches to identifying and
assigning liability for remediation arising from historic and
current operations. Legislators have not only responded to
industry calls for certainty, but have also recognized that the
goal of ‘polluter-pay’ can best be realized by using clear
statutory language. Parts 2.1 to 2.3 below give examples of the
Canadian trend to prescriptive legislation which could apply to
industries involved in the generation, disposal or recovery of
waste.



. British Columbia's Contaminated Sites
Legislation

British Columbia's 1997 Waste Management Act is
a highly detailed response to a growing public
concern that polluters, and not taxpayers, should
be liable for the remediation of contaminated soil
and groundwater. Prior to the enactment of the
legislation, several prominent cases involving
spills and disposal operations suggested the need
for a systematic implementation of the polluter-pay
principle.



The new legislative package amounts to some 200
pages, which contrasts to only 3 short sections in
previous legislation. For example, many pages of
statutory text are devoted to defining a
“Contaminated site”. The definition uses maximum
acceptable “part per million” levels of substances for
applicable land uses. This approach departs
significantly from the traditional reliance on the
regulators’ broad discretion for determining whether a
site was in fact “contaminated”. Under the new
system, the legislation itself - not the regulator’s
discretion - serves as the source for ascertaining
whether a site is contaminated.



The new legislation also provides detailed statutory
liability rules. The legislation attempts to answer the
following questions:

– Which sites are subject to Waste Management Act
remediation liability?

– The new legislative scheme pertains to
"contaminated sites". Detailed rules define a
contaminated site.

– Who can be held responsible for remediating a
contaminated site?



The new legislation creates classes of "persons
responsible for remediation at a contaminated
site". Persons who might be "responsible
persons" include certain types of owners,
operators, transporters of waste, producers of
waste, and secured creditors.



Does the new legislation provide exemptions for
"responsible persons"?

– The "responsible person" categories are
conditioned by approximately 30 exemptions
found in the Act and the Contaminated Sites
Regulation.



How is a responsible person's liability triggered?

"Responsible persons" are candidates for liability; the mere
fact of being a "responsible person" does not trigger liability
for remediation. Liability for remediating contaminated sites
can be triggered by:

� remediation orders - the regulator may order a responsible
person to remediate a contaminated site (and this power is
subject to numerous rules as to when and how an order can be
issued);
� civil cost recovery actions - the responsible person could be

successfully sued for remediation costs in a private civil action
(as discussed in greater detail in Part 3.3 below); or
� government cost recovery actions - the Minister of Environment

may enter a high risk orphan site, remediate it, and seek to
recover costs from responsible persons.



Aside from the exemptions, can responsible
persons limit their liability?

A responsible person may seek to limit his or her liability
through one of the following mechanisms:

� “minor contributor status” can be conferred on a party by the
regulator to assign a limit to that person's liability;

� the regulator and a responsible person can enter into a voluntary
remediation agreement with a responsible person to limit the
person’s liability; and

� an allocation panel may render opinions about responsibility and
shares. These opinions may be used by responsible persons
seeking voluntary remediation agreements and minor contributor
status.



What liability can be visited on a responsible person
who does not qualify for an exemption and who
does not limit liability?

The Act establishes that the liability of responsible persons is
joint and several, retroactive and absolute.



Other Contaminated Sites Law Reform

• Our concern is that decoupling the definitions will predetermine
how recyclable hazardous material will be regulated. Once the
new definitions are enacted, the inevitable and irrevocable
result, we fear, is the enactment of less stringent controls for
material which is intended for recycling, even though such
material is hazardous. Our fear was confirmed by the recent
workshop, which focussed almost exclusively on the benefits to
industry of a separate regulatory track for hazardous
recyclables. In contrast, the workshop paid minimal, if any,
attention to what controls should apply to hazardous recyclables
under such a separate track. We cannot accept an abstract
notion of decoupling in the absence of details about how
hazardous recyclables would be controlled.



The HWTG [Hazardous Waste Task Group of the CCME] has
not made an adequate case for decoupling. At most, the
workshop heard general positions favouring decoupling, in the
absence of substantive evidence of the financial hardship visited
on industry by the current system. The seemingly strong
support by the HWTG for decoupling is especially disappointing,
given that some of the most prominent environmental disasters
in recent years have involved so-called recyclable material (eg.
the Plastimet recycling site fire in Hamilton, Ontario and
continuing evidence on illegal hazardous waste storage and
disposal under the guise of 'recycling'). The current situation
calls for more, not less, regulation. [Joint Submission to the
Technical and Working Group Canadian Council of Ministers of
the Environment, February 10, 1998]


