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COLLUSION AND CORRUP TION IN PUBLIC PROCU REMENT

-- El Salvador --
l. El Salvador’s experience

1. According to the Central Reserve Bank of El Salvador, for 2008 the current consumption
expenses in the non financial public settotalled US$2,350.8 million dollars, equivalent to 11% of the
economic activity level measured by theo&s Internal Product.

2. The governmental acquisitions and purchases in El Salvador are ruled by Administrative Law
principles and by public honesty and competition criteria. Said principles are contained in ther Law
Acquisitions and Contracts of the Public Administration (in Spanish, Ley de Adquisiciones y
Contrataciones de la Administracion Publica), and in its regulation. The aforementioned legal framework
regulates purchase processes insuring the complianansparency requirements, as well as the efficient
distribution of the State’s resources.

3. Bid rigging is an infringement of the Competition Law (CL) and consequently, the Competition
Superintendence (CS) has retercarried out efforts to improve the institution’s capacity to prevent,
detect and eradicate such practice.

4, As part of its Competition Advocacy activities, the CS has prepared a manual containing basic
informaton in order to provide the officials directly involved in governmental purchases, the necessary
tools to identify alert signals of possible bid rigging. Simultaneously, the CS is carrying out a permanent
program of presentations where the institution’'ssqnel explain with more detail the contents of the
aforementioned manual. It contains mainly, topics such as: what is bid rigging, the different ways this
practice may be disguised and the detail of various conducts that might suggest the existemggoaidpi
amongst the participants in a public tender.

5. With respect to this matter, the CS has developed a continuous communication channel with the
procurement offices of the public institutions.

6. In 2009, the CS sanctioned four travel agenfiedid rigging in two public tenders carried out

by two governmental institutions. The travel agencies had previagsiged on the commission prices to

be charged for the isance of airplane tickets, having filed identical economic bids. During the
investigation, the CS did not find any valid economic explanation that could justify the identical bids, ergo,
the Board of Directors of the CS found the travel agencies culphiniginging Article 25 of the CL.

! This amounincludes both the ones carried out through competitive processes (public tenders or auctions)

and those caied out through direct purchases.
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Il. Corruption

7. The CS is responsible for cartel detection in all sectors of the Salvadoran economy. In that way,
the institution examines public bids in order to detect tsgués principally: (a) if the participants have
arranged an agreement to fix or limit prices or other conditions in their proposals (bid rigging); or (b) if the
terms of the bid designed by a public contractor reduce or limit competition in the bid peocedu

8. Therefore, it is important to mention that the CS does not develop investigations to unveil
corruption in the public sector, since there are other authorities in the country in charge for them
( Count r eywGenerltirt charge of criminal prosecutibasid the Government Ethics Tribubaln

this way, the competition agency has no power or incidence in this area.

9. However, during an investigation or analysis of pidcedures, the CS may discover certain
conducts that, even though do not involve anticompetitive conducts or restrictions to competition, indicate
a corruption activity from public authorities. In these cases, the CS must notify to the authorities that
investigate corruption cases so they can initiate the legal actions necessary te peaalesponsible
personnel.

10. Therefore, even though the CS does not formally investigate corruption cases during bid
procedues, it has the duty of contribution with the proper authorities, especially since the elimination of
corruption and an increase in transparency contributes to a more competitive environment that promotes
efficiency and benefit consumers.

M. Fighting cadllusion and corruption

11 As it was mentioned before, the CS is only responsible for investigating and fighting collusion in
public procurement. However, the aforementioned does not mean that if the institutioreewesne of
reasonable grounds of corruption, it is not liable for making the proper disclosure to the competent
authorities.

12 In that sense, it is not possible to mention at this moment, examples of casesadivat bioth
corruption and collusion in public procurement. The one case the CS filed for this infraction was already
commented above and identified as the travel agencies investigation.

13 Regarding the level in wbih the collusion cases have developed, whether it has been locally,
provincially or nationally it is important to mention that in El Salvador, the one case that has been cited as
precedent on this matter occurred at the national level. However, theramyepnocurement processes

that only involve local governments. In these cases, the Superintendence has not yet initiated an
investigation, but it is possible that it will happen in the short or medium term.

14. On the topic of the methods and techniques for fighting corruption that would aid the fight
against collusion, one of the most important issues on this matter is the communication and collaboration
between the different procurement offices on the government, tb ount r yds Attorney Ge
It is vital that if one of the agencies senses that something is going wrong it requests the aid of the others so

2 The Criminal Code establish@s Articles 325 to 334 that certain conducts constitute acts of corruption,

such as: embezzlement, illegal negotiations and subornation. Such crimes are sanctioned by a Criminal
Court with prison for the guilty.

The Government Ethics Tribunal is an administrative authority that can impose fines or destitution to
public authorities that commit any corruption conduct during a bid procedure.
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that the unification of efforts can provide for a successful investigation. Amongst other thisgaslsd
imperative that the records and documentations presented by the participants of the bid are examined and
shared between institutions so there is a guarantee of full access to information.

15. Since there is alear differentiation between the processes for corruption and collusion, there is
no limitation on whether individuals engaged in bribery can receive leniency. The conditions that must be
satisfied for leniency qualification are listed in article 39 ld CL and they have no relationship with
corruption.

V. Advocacy

16. On the issue of how regulatory or institutional conditions help facilitate bid rigging and
corruption, it is imperative to mention that any flaw wansparency in the bidding procedure must be
corrected by strengthening the regulatory and institutional framework. Therefore, it is most important to
recognse the laws and institutions as the way to prevent and discourage collusion and corrup&obyeit
providing elements that promote them or by establishing sanctions for transgressions.

17. In that way, competition authorities can execute relevant measures to improve efficiency in
public procurement, whicksidone indirectly by reviewing the bidding processes for illegal conducts and
providing for their elimination.

18. The CS is committed to prevent collusion in public procurement. Two approaches have been
taken to achdve this goal. First, the agency is investigating cartels in this area having sanctioned one in
2009 that was mentioned before (travel agencies case); this action must deter others from committing such
practice via the burden of high fines. Second, thetit®n has developed an intensive advocacy program

to educate society on this matter, specifically publishing in 2009 a Guide to Detect and Prevent Bid
Rigging aimed to the members of the procurement offices and to the public.

19. The CS believes that fighting against collusion and bid rigging in public procurement will
contribute to diminish the risk of corruption, although the institution is aware that the latter is a complex
problem that needs to be addressed mfro a numerous flanks.
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APPENDIX

P amoeiencs EL SALVADOR

Sanctioning procedure againstthe Salvadoran
travel agencies: “Amate Travel”, “U-Travel”,
“Inter-Tours”, “Agencia de Viajes Escamilla”,
and “Hispana de Viajes”

Bid Rigging in Public ProcurementProcesses

Competition benfits consumers.
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o Anticompetitive Agreements amongst
= Competitors
=
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EL SALVADOR

Art. 25- Anticompetitive practices among competitors are prohibited,
these practices include the following, amongst others:

a) Establish agreements to fix prices or other purchase or sales
canditions under any form whatsoever,;

b} Fixing or limiting quantity output;

¢} Fix or limit prices at auctions or in any other form bidding private or
public, national or intermational, with the exception of the joint bids
submitted by economic agents that are clearly identified as such in
the documents submitted by the bidders; and,

d) Market allocation, either by territory, volume of sales or purchases,
by type of good sold, customer or seller, or by any other means.

Competition benefits consumers.
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Investigated Facts
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EL SALVADOR
The possible existence of an agreement adopted amongst the
investigated economic agents in order to alter the competition

conditions in the service rendered to issue airline tickets in certain
govemnmental procurement procedures since 2006:

1. Ministry of Economy DR-CAFTA Mo, 03/2008;

2. Salvadoran Tourism Corporation (in Spanish, Corporacian
Salvadorefa de Turismo, "CORSATUR") Mo. 02/2008;

3. Ministry of Foreign Relations DR-CAFTA Mo. 03/2007;

4. Ministry of Foreign Relations Mo. 04/2007; and,

5 Ministry of Internal Affairs MNo. 03/2007.

Examine the alleged commission of anticompetitive practices
described in Aricle 25 letters a), c). and d) of the Salvadoran
Competition Law.

Competition benefits consumers.
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Sanctioning Procedure

Competition benfits consumers.
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Sanctioning Procedure
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The G5 initiated ex-officic the formal

FebeZIZDDQ l investigation procedure  and  requested

informationto govemmental instiutions.

Marfo,q_‘fzong : ngeum:aﬁégﬂtad economic agents fled defense

. 'It:l'a_CE- opanad the probatory pl‘asﬁa}:f1l‘;‘-_eprfcsal.rafar 20

usiness days, peried dunng which the C5 reguested

M arf;1 g-lfzong infom ation to the irvasli;1—:~:=parﬁas and fo governmental
institutions.

=The C5 issued, ex-officio, & msoution caliing

M arfa 0!2 Dng witn=ssas to festify and requestng information o public

suthorities.

Apn'-ﬂ‘l IZDDQ * Witnesseswere interviewed.

Competition benefits consumers.

Sanctioning Procedure
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1 * Resolution for th nfidertiality hearn
JXLIZTP2 Ve * Rescutionfor the confidentilty heaing

ME}I’IUEJ"EUDQ * Confidentialityterm, prior tothe hearing.

concluded.

v Confidentiality resolutionissued; file
ManyDIEDDQ integrated andsentto ED.
SIVLOY P VSR - The BD issued thefinal resolution.

* The BD overruled review recourses
AUQH ”2DDQ and confirmed final resalution.

Competition benefits consumers.,
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Analysis of Agreements amongst
Competitors pursuantto
Competition Law

Competition benfits consumers.

Analysis of Agreements amongst
Competitors pursuantto CL
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EL SALVADOR

Said agreements are analvzed pursuant to the “per 2" rule. Evidence of the
agreement’s existenceis enoughto determing the infringement.

»  QCDE: "Cramages Caused by Cartels and Imposing Effective Penalties™;
AMERICAM BAR ASSOCIATION: “Antitrust Law Developments (Sixth)

» |CH: “Defining Hard Core Cartel Conduct. Effective Institutions, Effective
Fenalties™;

SUPREME COURT (USA) United States v. McKesson & Robbins, Inc;
LInited Statesv. Elmore Rov Anderson;

»  CHDC (Argentina): pharmaceutical oxygen; and,

5 wheat flour, FOBESA.

Competition benefits consumers.,
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Analysis of the Investigated
Practices

Competition benfits consumers.

Analysis of the Investigated Practices
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EL SALVADOR
A Article 25 letter C) CL.

1. DR-CAFTA LA No. 03/2008 (Ministry of Economy) Public
Procurement Process

Tender documents (economic bid format)
ANEXO =S

CUADRO DE OFERTA BASICO
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