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SUMMARY AND CONCLUSI ONS BY WORKING GROUP ON BRIBERY

Introduction

1 In December 2008, the Working Group on Bribery reviewed the Phase 2 Written fetplow
Report supplied by New Zealand (the "Follbp Report"), which reports on actions taken by New
Zealand in response the recommendations in the Working Group's October 2006 Phase 2 report (the
"Phase 2 Report"). The FolleWp Report and the summary and conclusions of the Working Group on the
report have been consolidated for publication.

2. New Zealand representatives explained that due to a very recent change of government in New
Zeal and (November 2008) , they could provide onl\
intentions with regard to foreign bribery issues, inolgdproposed reforms pending under the previous
government.

Review of Implementation of the Phase 2 Recommendations

3. New Zeal and has satisfactorily i mplemented a
in the Phase 2 Report. With regard to awaremassing in the public sector, New Zealand reported on
substantial awareness work carried out byNteistry of Justicewith a variety of public sector agencies,
including New Zealand Trade and Enterprise (NZTE) #melMinistry of Foreign Affairs and Trade
(MFAT).

4, New Zealand provided case law demonstrating that it can provide mutual legal assistance to
foreign authorities regardless of whetlidew Zealandaw enforcementgencies would have territorial
jurisdiction to open their own investigation. New Zealatgb adequately considered whether to change,

for foreign bribery cases, its general rule precluding the imposition of both imprisonment and a fine for the
same offace.

5. The Working Group further identified certain areas where Phasz@nmendationbave been
partially implemented, calling for New Zealand to make further progress. With regard to efforts to improve
awarenes®f foreign bribery legislation among companies, and in particular small and medium sized
enterprises, the Working Group noted that there are numerous planned initiatives that would assist in
raising awareness, but few have been carried out to date.

6. With regard to efforts to work proactively with the accounting and auditing profession and
financial institutions to develop training for and awareness of the foreign bribery offainoest allof the
information spplied by New Zealand related to public sector accounting. While important, the Working
Group noted that the core focus of the recommendation is on accounting and auditing in private companies.
In this regard, New Zealand clarified thatexpectedarticle by theMi ni st ry of Justice o
antibribery legislation in the journalf the New Zealand Institute of Chartered Accountéietsnot yet

been publishedNew Zealand indicated that it is actively engaged in constructive discussions with this
sector and is confident that this sector is taking adequate steps to carry out its own training programmes.



7. With regard to the reporting by public sector employees to law enforcement authorities of
suspicions of dreign bribery that they may uncover in the course of their work, New Zealand has made
significant efforts to develop and publicise reporting procedures in several agé¥voikds also ongoing

on whistleblowingHo we v er |, NZECO ( New tZageady)ashodld eeflect the 2006t cr
OECD Council Recommendatiomn Bribery and Officially Supported Export Creditsits antibribery

policies. In addition, the full reporting chain from the employee discovering the evidence to the report to
the law enforcment authorities is not clear in all instances.

8. With regard to the reporting by external auditors of suspicions of foreign bribery, New Zealand
has not taken action with regard to auditors of private sector coegppdtdowever, the Working Group
consideedthat the recommendation was partially implemented beqautdéc sector auditors are subject

to a reporting obligation.

9. With regard to the recommendations about the tig&son and prosecution of foreign bribery
generally (taking necessary measures to ensure that all credible foreign bribery allegations are properly
investigated; ensuring that the Serious Fraud Office (SFO) receives all allegations; and making effective
investigative means and training available to relevant law enforcement authorities in foreign bribery
investigations), the Working Group notedntinuinguncertainty about the institutions that are or will be
charged with investigating foreign bribery cask new specialised agency of the New Zealand Police, the
Organised and Financial Crime Agency New Zealand (OFCANZ), was established by the previous
government on 1 July 2008. That government had intended to disband-@heb& the necessary
legislationhas not been adopteduring the plenary meetingdyew Zealand informed the Working Group

that the new government elected in November 20@Bstatedthat it does not intend to disband the SFO.

The division of jurisdiction between the SFO and OFCAN# regard to foreign bribery casesmains
uncertain. A Memorandum of Understanding exists between the Police and the SFO, but it does not
specifically address foreign bribery casbew Zealand indicated that the Police refer all serious cases to
the SFO.

10. Despite the institutional uncertaintyNew Zealand indicated that the SFO has been active in
practice orforeign briberyrelated cases. New Zealand reported tingicase hadecentlybeen closed for

lack of evidece afteractiveinvestigative efforts by th8FQ The Working Group noted some uncertainty
about the treatment of the bribery aspects of a-dosed case relating to the UN Oil for Food
investigation. With regard to investigative means, New Zealand caidid that significant proposed
reforms were pending under the previous government following a major law reform commission report on
the law of search and seizure.

11 With regard to extraditionthe Phase 2 repodontained a threprongedrecommenétion that

New Zealand ensure that where a request for extradition of a person for suspected foreign bribery is
prohibited or is refused solely on the ground that the person is a New Zealand national, the case is
submittel to the competent New Zealand authorities for purposes of prosecution; pursue efforts to facilitate
where appropriate the procedures for extradition; and reconsider the requirement of Ministerial approval of
certain requests for extradition under the Gomion. The Working Group noted only limitedtion in

this area New Zealandis currently reviewing its approach to extraditing its citizens in the context of
ongoing treaty negotiations with the United States. A change in policy, if any, would applpect of
requests from all jurisdictions. There was no evidence of government reconsideration of the Ministerial
approval requirement.

12 The Working Group considered that a numberreEommendations had notdseimplemented.

The Phase 2 report specifically noted that New Zealand law on the liability of legal persons for foreign
bribery is inconsistent with Article 2 of the Convention. The Working Group is seriously concerned that
New Zealand has not rectifiedi$ deficiencyNew Zealand has also not addressed the issue of sanctions



against legal persons for foreign bribéoyher than in a proposed bill applying generally to confiscation
see below). Criminal sanctions remain of little impact in the absenaa effective regime of criminal
liability.

13. With regard to Article 5 of the ConventioNew Zealand has ncamendedthe Solicitor
General s Guidelines to requir e nhvanddn betekchided fomt or s
consideration with regard to the investigation and prosecution of foreign bribery daséss itremovel

the requirement of Attorne§éeneral consent for prosecution of foreign bribery.

14. The Working Group recommended (in both its Phase 1 and Phase 2 reports) that New Zealand
take steps to allow the exchange of information between the tax authorities and prosecutors in foreign
bribery cases. The Working Group is again seriously concena¢dniand Revenue has not implenezht

the recommendatioMNew Zealand noted that a review of its policy in this area was in progress.

15. The Working Group noted that New Zealand had made some progress with egartain

other recommendations to adopt or amend legislation. The proposed amendments include repeal of the
double criminality requirement in section 105E of the Crimes &1 and amendments to the Income

Tax Act to ensure that that no foreign bribemawnts covered under criminal law are tax deductibieler

the previous government,Gimes (AntiCorruption) Amendment Bilwasbeing drafted for introduction

in 2009. Work has also been ongoing with regard to legislation to amend the law on routimengowve
action (facilitation payments) exception in section 105C(3) of the Crimes Act 1961 and reforms in this area
could be included in theame bill. New Zealand has indicated more generally that it will further examine
whether to amend the double crimiity exception for the money laundering offence in section 245 of the
Crimes Act 1961, in order to ensure that foreign bribery is always a predicate offence for money
laundering, without regard to the place where the bribe occurred.

16. Another bill in progress under the previous government would strengthen powers of confiscation,
notably byintroducing civil processes that would enable authorities to recover profits received from
business deals secured by paymehtwribes even if a conviction has not been secufexdtiopted, this bill

would allow for civil recovery from legal persons.

17. While the Working Group noted the efforts made so far by New Zealand in these beeas, t
Working Group decidedas a general matter and after discusdivat, recommendations to member states

to adopt or amend legislation should be considered to be not implemented (rather than partially
implemented) until the relevant legislation is adopie@mendedThe Group noted that it had repeatedly
adopted this approach in the past, albeit not on all occasions, and agreed to apply a consistent standard for
the future. The Group noted that it could distinguish in its summary between areas whatoegisls

expected and where more fundamental issues existed. New Zealand indicated that it accepted a single
standard provided it had applied equally to all countries in the past or was going to be consistently used in
the future.

Conclusion

18. Based on the findings of the Working Group wi
Phase 2ecommendations, the Working Group determines that

1 Recommendations 1(a), 3(d) and 6(b) have been satisfactorily imptimen

1 Recommendations 1({§¢), 2(a), 2(c), 3(ajc) and3(e) have been partially implemented; and



Recommendations 2(b), 3(f), 4(&b)" , 4(c)', 5(a), 5(b), 6(a), 6(b) andé(c)* have not been
implemented.

19. The Working Group invited New Zealand to report orally to the Working Group within one year
on the implementation of the recommendations not fully implemexttéds time. The Working Group
will continue to monitor the followp issues identified in the Bée 2 Report as practice develops.

! The Working Group notes that New Zealand has indicated that legislation is in progress in the areas addressed by
these recommendations.



WRITTEN FOLLOW -UP TO PHASE 2 REPORT

Name of country: New Zealand
Date of approval of Phase 2 Report27 October 2006

Date of information: 27 Octobe 2008

Part I. Recommendations for Action

Text of recommendationl(a):

1. With respect toawareness raising and preventietated activitiesto promote the
implementation of the Convention and Revised Recommendations, the Working Group on
reconmends that New Zealand:

a) increase efforts to raise awareness of the foreign bribery offence, and in particy
extraterritorial application, among public sector employees and agencies involved with New 2
enterprises operating abroad, includiogeign diplomatic representations and trade promotion, e
credit, and development aid agencies (Revised Recommendation, Paragraph 1).

Actions taken as of the date of the followp report to implement this recommendation:

The Ministry of Justice tminitiated a wideganging strategy aimed at raising awareness of bribery
corruption related issues, including awareness of the foreign bribery offence. The Ministry has:

9 Initiated discussion with public sector agencies on development of a NatiotiaC@truption
strategy 1 this strategy encompasses a range of awargaiésg initiatives from the
development of a dedicated aatirruption website, publication of articles in media a
industry journals, seminars;

1 Conducted a seminar with public igfals on challenges facing New Zealand in promof
compliance with the OECD Convention;

1 Consulted with the New Zealand Export Credit Office (NZECO) over OECD requirer
regarding foreign bribery and export credits and provided comment on NZECO policy;

9 Provided advice to New Zealand Trade and Enterprise (NZTE).

All Ministry of Foreign Affairs and Trade (MFAT) posts overseas have been advised of the offen
its extraterritorial application. MFAT Consular instructions have been amended to includeainbo
on bribery procedures. The MFAT Audit division has included information on bribery and corr
issues in prgosting briefings. All Foreign Affairs and Agency staff going overseas are alerted




regulations. Where it is particularly relengdue to the location, or the position they will fill), the Au
division will provide the staff member with a copy of the regulations. MFAT and the New Zealar
and International Development Agency have also circulated copies of the Ministryioé Jwethures
on bribery and corruption to overseas Posts.

NZTE has also conducted-irouse workshops and seminars on compliance with the OECD Conve
The provisions of the Crimes Act relating to the foreign bribery offence and general informattos
Convention have been included in NZTEOGs st
system (that tests staff awareness of legislation and requests information as to compliance). Trg
clientfacing staff includes a direction thatew Zealand companies need to be educated on
responsibilities for compliance with the Convention.

The Serious Fraud Office (SFO) has conducted training sessions at NZTE offices on its
combating fraud including external fraud and bribd&itye training included material on what constitu
Obriberyd under New Zealanddés Crimes Act a
will continue to be delivered if the Serious Fraud Office becomes part of a new agency, the Of
andFinancial Crime Agency New Zealand (OFCANZ).

A significant amount of effort has gone into strengthening integrity systems within the public
The State Services Commission issued a new Code of Conduct on Integrity and Ethics in Ap
The co@ has been applied to 130 State agencies, which must also give effect to the State
Development Goals.

A development goal for the New Zealand State Services, which creates obligations for all its age
to strengthen trust and reinforceeth s pi r i t of service. The ob
international reputation for having one of the most honest and transparent public sectors in the w

Standards of Integrity and Condusxteks to reinforce this reputation by fosteringiaitsof service and
establishing common standards of behaviour required from the diverse range of people and rol
the State Services. The emphasis in the Code is on matters relating to integrity and conduct. In
the inclusive and akmbiacing description of these ethical requirements. The headings under wh
standards have been groupédghir, Impartial, Responsible and Trustworttare indicative of integrity.

The Code provides the framework within which to make informed judgesmehen faced with
competing interests and conflicting valueshen the 'right answer' is not readily apparent. It does
provide detailed explanations of appropriate behaviour in every situation but reflect values th
judgement, have universapplication in all State Services organisations. However, all agencies
have policies and procedures which build and expand on, but are consistent with, the code.

The State Services Commissioner, who has a statutory mandate to set integrity stailtdandsjtor
the way in which the behaviour of State servants complies with the standards. Milestone
November 2007 relating to the trust devel
el ement so0 essenti al |l gss.fTheseamai nt ai ning trust

1 Agencies of the State Services have standards of integrity and conduct that meet t
Services Commissioner's minimum standards;

1 Agencies of the State Services promote their standards of integrity and conduct;
Standards of integy and conduct are integrated into the behaviour of State servants;
I Managers model the standards of integrity and conduct in their behaviour;

=




1 Consequences for behaviour that breaches the standards of integrity and conduct are k
State servants;

1 Agencies act decisively when breaches occur.

The State Services Commission contracted the Washington based Ethics Resource Centre to ¢
integrity and conduct survey of the State Services in April 2007, using the US National Busines
Survey nodel.

One of the findings of the survey was that many State Servants were unfamiliar with the provi
the Protected Disclosures Act and the process for reporting serious misconduct. This matter
drawn to the attention of agencies.

The survey will be repeated in September 2009 enabling a comparison with the 2007 benchm
identification of the success across agencies in raising awareness of reporting processes.

Text of recommendation 1(b):

1. With respect toawareness raising dn preventiorrelated activitiesto promote the
implementation of the Convention and Revised Recommendations, the Working Group on
recommends that New Zealand:

(b) take necessary action, in cooperation with business organisations and other @@ty
stakeholders, to improve awareness of the foreign bribery legislation among companies, and in |
small and medium sized enterprises, and advise and assist companies with regard to the preve
reporting of foreign bribery (Revised Recommaation, Paragraph ).

Actions taken as of the date of the followp report to implement this recommendation:

In the process of developing a pukdiwareness raising strategy, the Ministry has initiated contact v
wide-range of individuals, agenaginstitutions, and organisations for the purpose of improving
level of awareness of the foreign bribery offence amongst New Zealand businesses, but pa
small and medium sized entities (SME). This is a long term strategy with new initiag¢ivesrolled out
over the next 3 to 5 years. It is anticipated that the strategy be reviewed both for cont
implementation. The strategy will be reviewed with the support of an ad hoc advisory group co
of representatives from the private sectcivil society groups and the public sector. A range
initiatives are currently underway, including:

1 The construction of a standalone dnibery website that will cater for the interests of t
public and private sectors and provide a range daftioed tools for SMEs to use. This wslie
is still under construction with a target date for completion of May 09.

1 Working with University Business schools to undertake a comprehensive research proj
will provide policymakers and others wittnformation about the practices of New Zeals
businesses when operating in countries with high levels of corruption.

1 Being a strategic partner of Transparency International New Zealand in the organisat
planning of a two day symposium on bribery @aoduption.

T Completion of a scoping study into -theed




1 The publication of articles in industry and professional association magazines. Articles
Inland Revenue Department and the Ministry of Justice oNe w Z e a itbrbery
legislation have been published in the NZICA jouricalpies attached)

1 Reviewing and updating artribery information on welites from relevant public sect
organisations (e.g. NZTE and Export Credit Officgee below).

1 Estblishing links with the Small Enterprise Directorate, Business New Zealand and Re
Chambers of Commerce to find the most effective means of providing information/ad
SMEs.

Major private sector accountancy firms undertake a number of iniBagiveh as training programmes
promote awareness within the business community of bribery offences. They also provide clie
advice and guidance on meeting obligations unde+aifitery legislation in different parts of the wor
(for example, @ahough there is no recofeeping requirement under domestic legislation, there ma
requirements under other legislation such as the FCPA).

KPMG has recently (July 16 2008) released a media statement drawing attention to the corrupt
faced by Mw Zealand businesses. The article drew attention to the provisions in the 1961 Crin
covering the bribery of foreign public officials and pointed out that under the United States Fore
Corrupt Practices Act (FCPA), New Zealand countrieswhiclvhe a fAf oot pri nt o
potentially subject to the substantial penalties associated with breaches of the FCPA.

The Export Credit Office (ECO) has also revised the advice it provides to exporting businey
bribery a n d-bribénC Pdiicy. Itahag ipublished this information on its veite
www.nzeco.govt.nz/antibribery Thewebs i t e emphasi ses ECOd6s co
and expressl y st aorperate anchethical respondibititate ensure lit is goakingwi
providing support in a transaction invol vin

The Export Credit Office is also strongly supportive of initiatives that encourage the combat of
in international business transactions such as the OECD Action Statement on Bribery and C
Supported Export Credits. Consequently ECO makes it clear that it operates in a manner consis
OECD guidelines relating to officially supported expemdits, including any guidelines developed
OECD from time to time in relation to bribery.

ECO informs potential and existing clients about the foreign bribery offence and advises then
takes appropriate measures to deter the offer or gifiagabe, including:

1 Informing applicants and/or exporters about the legal consequences of bribery in intert
business transactions;

1 Requiring applicants and/or exporters to provide to the NZECO an undertaking or decl
that neither they, nagnyone acting on their behalf, have been engaged, or will engage,
corrupt conduct including bribery while conducting that transaction;

T Refusing to approve credit, cover or o1
sufficient evidence roreason to believe that bribery was involved in connection with the e
transaction to which the application relates.

Text of recommendation 1(c):

1. With respect toawareness raising and preventietated activitiesto promote the
implementation ofthe Convention and Revised Recommendations, the Working Group on B

1C


http://www.nzeco.govt.nz/antibribery

recommends that New Zealand:

(c) work proactively with the accounting and auditing profession and financial institutig
develop training for and awareness of the foreign bribéfignce and its status as a predicate offence
money laundering (Revised Recommendation, Paragraph I).

Actions taken as of the date of the followp report to implement this recommendation:

The AuditorGener al 6 s Audi-3:i ngTIbe¢e aAApdodch tbdseuies of Performan
Waste and Probity" has been amended to require auditors of public entities acting on behal
Auditor-General to review overall levels of expenditure in sensitive areas, and the Standard spe
notes that semst i ve areas may include Apayments to
hi story of different ethical standards or

In February 2007 the Auditdbe ner al released a Good Pr =itve
Expenditure: Guidelines for publ i c-3efertedto abevs
represents the Auditadbe ner al 6s vi ew of good practice

sensitive expenditure. The Guide outlines exations and guidance that will be used by auditors a
on behalf of the AuditeGeneral when carrying out performance audits or inquiries under section
section 18 respectively of the Public Audit Act 2001, or in annual financial audits of patities.

ASensitive expendituredo is defined in the
could be seen as giving some private benefit to an individual staff member that is additiona
business benefit to the entity of theperditure. Travel, accommodation and hospitality spending
examples of delicate areas where problems often arise. The Guide also includes expenditure by
entity that could be considered unusual for

The pupose of the Guide is to help public entities improve, where necessary, their organig
approach to, and control of, sensitive expenditure. The Guide aims to assist senior managers at
of public entities and any others who are responsiblediositve expenditure policies, procedures
other controls. The Guide also provides advice on specific types of sensitive expenditures, W
entities and individuals making sensitive expenditure decisions should consider.

The Guide is intended tossist public entities and individuals in exercising good judgement
sensitive expenditure decisions are involved. To that end the Guide and the amended Auditing
AG-3 will complement and strengthen the SSC Code of Cor&tacdards of Integritgnd Conduct

The Ministry of Justice has also been working in close collaboration with members of the New 4
Institute of Chartered Accountants (NZICA) over provision of training sessions and other aw
raising opportunities. It is intended tevelop these private secigpovernment relationships as part
the awarenessaising strategy.

Text of recommendation2 (a):

2. With respect to thdetection and reportingf foreign bribery and related offences, the Work|
Group recommends thate Zealand:

11



a) establish procedures to be followed by public sector employees, including employeeg
Ministry of Foreign Affairs and Trade, and of export credit, trade promotion and developme
agencies, to report to law enforcement authoritieglibte information about foreign bribery that th
may uncover in the course of their work, and encourage and facilitate such reporting (F
Recommendation, Paragraph I).

Actions taken as of the date of the followp report to implement this recommandation:

The Protected Disclosures Act was subject to an independent review of its effectiveness and a n
amendments to the Act were recommended. The Protected Disclosures Act Amendment
reported back in April 2008 and is currently awaititegsecond reading. The amendments containe
the Bill will, amongst other things, enhance the role of the Ombudsman in providing guidan
assistance to people seeking to report serious misconduct. They will also provide improved pf
for whistleblowers, including provisions for the protection of the identity of whistleblowers in c4
circumstances. The relevant parts are found in clause 10 of the Bill, which provides:

10 Confidentiality

Q) Section 19(2) is amen dea 1565pvernnrest Offictali iInognatid
and Meetings Act 19870 after AOfficial

(2) Section 19 is amended by adding the following subsection:

(3) An Ombudsman may
A(a) provide i nformati on and g ui daimgcthe
circumstances in which anonymous disclosures of information may be made under this A
(b) otherwise provide advice and assistance to organisations and other persons in relati
duty specified in subsection (1).0

The amended legislatiowill authorise the Ombudsmen at any time, to provide information
guidance to public and private sector employees on using the Act, advise on what is serious wro
who to complain to, and when anonymous disclosures can be made. This shoudé prdilter for
misguided disclosures as well as encouraging whistle blowers to throw light on serious wrongdoi

The provisions on how whistleblowers can get help will be given more prominence, as will the aq
organisations and employees on petiteg the identity of a whistle blower.

The Ombudsmen's involvement should also encourage more organisations to have publishe(
procedures. They will have new powers to review and guide public sector organisations' invest
of whistle blowirg. These provisions come with information requiring powers, although private
organisations will not be required to comply with an Ombudsman's request for information in exe
the new powers, but will be encouraged to do so.

The Ombudsmen wilbe able to take over a public sector organisation's investigation of s
wrongdoing alleged against it if the Ombudsman considers that the insufficient progress had be
by the organisation, and the whistle blower consents to theotadte In @dition, the Ombudsmen wi
co-ordinate protected disclosures that have already been made to another person or body. T
applies only with the whistle blower's consent. The Ombudsmen may refer the disclosure on to
body or to a Minister tonvestigate, or may investigate when the matter relates to a public

organisation.

When enacted, the State Services Commission intends promoting awareness of the legislatio
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importance of all agency employees being familiar with the prdoe&safely” reporting misconduct.

The Serious Fraud Office has conducted training sessions at New Zealand Trade and Enterpris
offices on its role in combating fraud including external fraud and bribery. The training ing
materialonwhatcant i t ut ed Obri beryé under New Zeal a
such issues. This training will continue to be delivered if the SFO becomes part of a new age
Organised and Financial Crime Agency New Zealand (OFCANZ).

In October2006 the Ministry of Foreign Affairs and Trade (MFAT) sent a cable to all its Posts g
out the procedures that must be followed in the event that the Post receives information ab
Zealanders or New Zealand companies who may be engaged in biibese instructions were-r
circulated in 2007 along with copies of the Ministry of Justice brochures on bribery and cor
(copy attached)

NZTE also provided similar information to all NZTE staff including staff in its offshore offices.
informat i on sent to the MFAT Posts and NZTEO®Gs

reporting the information to the Legal Division of MFAT and NZTE respectively and the ty
information that is required, information that might be providechtihformant, and the appropria
role of the Posts and offshore offices in responding to the complaint. The instructions make it ¢
the responsibility for investigating the complaint or information rests with the New Zealand Po
Serious Frad Office.

NZTE&ds Prevention of Fraud Policy include:
|l egi sl ation. It requires staff to report a
counsel.

The MFAT audit division includes infmation on bribery and corruption issues in its-posting
meetings. MFAT consular instructions have been amended to provide detailed information or
staff member should deal with bribery and corruption matters.

The New Zealand International Aid érDevelopment Agency (NZAID) 2007 Procurement Po
requires any staff member becoming aware of or suspecting any instance of either fraud or cc
wi || i mmedi ately advise their manager, NZ A
investgation and action.

The New Zealand Export Credit Office (NZECO) does not guarantee transactions where br
involved. The guaranteeolder could find that the guarantee ceases to be valid if it later emerge
the export transaction involved brilyer

The NZECO requires everyone who applies for a guarantee to verify that no bribes have beel
connection with the transaction in questio
later emerge that bribes have been paid.

The NZECO equires the exporter to certify this when the exporter applies for the guarbmssklition
the NZECO informs the parties involved about the consequences of breaking the law against bri

When an exporter applies for a guarantee they have to dédity

1 the applicant has not paid and will not pay bribes or other unacceptable rewards to
ministers, members of parliament or public officials in connection with the export transac
which the application relates;

1 no other person who is agtj on behalf of the applicant has paid or will pay bribes or ¢

13



unacceptable rewards to foreign ministers, members of parliament or public offici
connection with the export transaction to which the application relates;

1 they are awarethatthe NZEDO6 s obl i gati on to honour th
that any indemnification already paid may have to be refunded if the export transaction tu
to have involved bribery;

T The NZECO6s policy and procedur edwih thasé o
other export credit agencies within the OECD.

The NZECO supports initiatives that encourage the combating of bribery in international b
transactions such as the OECD Action Statement on Bribery and Officially Supported Exposd.
Furthermore, the NZECO must operate in a manner consistent with OECD guidelines relg
officially supported export credits, including any guidelines developed by OECD from time to t
relation to bribery and corruption. In supporting any expoedit transaction, the NZECO will tak
measures and adopt policies and procedures that deter bribery. These measures will ing
following:

1 The applicant for an export credit guarantee and/or the relevant exporter will be requ
provide to NZE® an undertaking or declaration that neither they, nor anyone acting of
behalf, have been engaged, or will engage, in any corrupt conduct including bribery
conducting that transaction.

1 The applicant and other parties receiving or benefitiognfthe support of NZECO will b
primarily responsible on an egoing basis for the proper description of the internati
business transaction and the transparency of all relevant payments.

1 The applicant will at all times be responsible for compliancth wail applicable laws an
regulations, including national provisions for combating bribery of foreign public officia
international business transactions.

1 If there is sufficient evidence of bribery in the award of the export contract, the NZEC
refuse to approve credit, cover or other support.

1 If after credit, cover or other support has been approved and an involvement in bribery
applicant or other beneficiary is proved, the NZECO will take whatever action it g
appropriate includinghe denial of payment or indemnification, seeking repayment of sumg
out and/or referral of evidence of such bribery to the appropriate authorities both i
Zealand and in any other relevant jurisdiction.

The NZECO supports initiatives by New Zealangborters to have and apply internal policies to con
bribery and corruption. New Zealand exporters are encouraged to:
1. Develop and implement appropriate internal control systems that combat bribery and corruptio
2. Familiarise appropriate employessd agents with relevant New Zealand legislation.
3. Educate appropriate employees and agents about:

1 their responsibilities regarding combating bribery and corruption,
1 how to identify bribery and corruption, and
§ the actions to take if they encounterery and corruption.

4. ldentify the export markets that present a significant risk of bribery and corruption.
5. Establish a reporting system for suspicious behaviour.
6. Monitor the actions of agents representing their company.
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Text of recommendation2 (b):

2. With respect to thdetection and reportingf foreign bribery and related offences, the Work|
Group recommends that New Zealand:

(b) amend the New Zealand tax legislation to require, where appropriate, Inland Reve
provide information orrequest from law enforcement authorities in the context of foreign br
investigations, and to report information regarding suspected foreign bribery uncovered in the ¢
their work to law enforcement authorities (Revised Recommendation, Rardjra

Actions taken as of the date of the followp report to implement this recommendation:

Inland Revenue is currently reviewing the information sharing principles with a view to consi
what appropriate measures could be taken to authorisedIRadenue to share information with 13
enforcement agencies investigating foreign bribery offences. Inland Revenue have also been
with the Working Party 8 (WP8) of the OECD Committee on Fiscal Affairs on the revisio
1996 Council Resolutionetating to the treatment of bribes under tax lawand more
specifically the issue of whether tax authorities should be encouraged or required tg
suspicions of bribes to domestic law enforcement authorities.

Text of recommendation 2 (c):

2. With respect to theletection and reportingf foreign bribery and related offences, the Work|
Group recommends that New Zealand:

(c) require external auditors to report all suspicions of foreign bribery by any employee or a
the company to managemeand, as appropriate, to corporate monitoring bodies regardless of w
the suspected bribery would have a material impact on financial statements; and consider |
external auditors, in the face of inaction after appropriate disclosure withaotfygany, to report suc
suspicions to the competent law enforcement authorities (Revised Recommendation, Paragraph

Actions taken as of the date of the followp report to implement this recommendation:

There are currently no legislatively mandhteeporting requirements for auditors in respect of
offences. However, the auditors of public entities appointed by the Aw&@oeral are still obliged t
follow Auditing Standards (such as AG3) and, if any suspicious payments are identified,ebede
be reported to the Office of the AuditGeneral. The OAG will also alert appropriate authorities
suspicions of fraud if a public entity that was subject to an audit does not.

The NZICA now bases its New Zealand Auditing Standards on Interaat®iandards on Auditin
(ISAs). To the extent that ISAs are amended in the future to require auditors to report any inst
suspected bribery NZICA will be obliged to pick up such a requirement in New Zealand. In ou
the most appropriate body address this requirement is the OECD in discussions with the Interna
Auditing and Assurance Standards Board of the International Federation of Accountants
understanding is that many countries around the world are adopting ISAs.




Text of recommendation3(a):

3. With respect to thimvestigation and prosecutiaf foreign bribery offences, the Working Gro
recommends that New Zealand:

a) take necessary measures to ensure that all credible foreign bribery allegations are
investigaéd (Convention, Article 5; Revised Recommendation, Paragraph 1);

Actions taken as of the date of the followp report to implement this recommendation:

In September 2007, the Government announced the establishment of an organised crime 3
increasecooperation between New Zealand government agencies in the targeting of serig
organised crime, and serious and complex fraud. The new agency, the Organised and Financ
Agency New Zealand (OFCANZ), was established on 1 July 2008.

The Governmnt intends to abolish the Serious Fraud Office and merge its function
OFCANZ. Taking this step requires legislation, and the House has now risen in advance d
November general election. An incoming government may maintain this policy, oreuae do leave
the Serious Fraud Office as a separate organisation. Until new legislation is enacted, the Serig
Office will continue to receive and investigate complaints.

OFCANZ is a new agency hosted by New Zealand PADEECANZ takes a wholef-government
approach, working with information and resources from a range of agencies. Staff and syste
New Zealand's key law enforcement, border and regulatory agencies, financial authoriti
government departments (such as Inland Revenue, thirié Fisheries, and Customs) are an inte
part of OFCANZ. The same may be true of the Serious Fraud Office.

OFCANZ is intended to optimise Government investment in the investigation and disrup
serious and organised crime and serious and canfiglad by centralising and enhancing craggncy
information sharing and carrying out joint operations under OFCANZ leadership. Within a
jurisdiction such as New Zealand, it makes sense to consolidate expert resources such as
investigation capability in order to have a critical mass form in a centre of excellence.

Until any legislative developments, the Serious Fraud Office continues to have p
responsibility for investigating allegations involving the foreign bribery offence. ThieuSeFraud
Office will exercise its discretion to investigate such offences as it deems appropriate. Howev
the Serious Fraud Office is merged into OFCANZ, there will be an enhanced resources and cal
carry out such investigations. If theri®ais Fraud Office (Abolition and Transitional Provisions) Bill
not passed, the Serious Fraud Office's powers may be amended by the Search and Surveillan
Bill (See section 3c below).

Text of recommendation3(b):

3. With respect to theavestigation and prosecutiah foreign bribery offences, the Working Gro
recommends that New Zealand:
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(b)ensure that the Serious Fraud Office (SFO) receives all allegations of foreign bribery g
(Convention, Article 5; Revised Recommendation, §aah |);

Actions taken as of the date of the follovwup report to implement this recommendation:

All allegations will continue to be referred to the Police as the principal enforcement agen
referred to the Serious Fraud Office as per the Memorar@iUnderstanding that exists between
agencies. Should the Serious Fraud Office be abolished, such allegations will generally be re
OFCANZ for investigation.

Text of recommendation3(c):

3. With respect to thimvestigation and prosecuti@f foreign bribery offences, the Working Gro
recommends that New Zealand:

(c) make effective investigative means available in foreign bribery investigations; pro
framework for access to information stored on computers; and ensure that suffaieimg and
resources are made available to law enforcement authorities, including SFO, New Zealand P
Crown solicitors, for the effective investigation and prosecution of foreign bribery off¢
(Convention, Article 5; Revised RecommendationraBeaph 1);

Actions taken as of the date of the followp report to implement this recommendation:

The New Zealand Law Commission has recently conducted a comprehensive review of
search and surveillance powers that are available to law emfent@gencies. As part of this review {
Commission consulted extensively with enforcement agencies, policy agencies and others ir
agencies. The Commission released its report in November 2007. The report covered a wide sp
issues from ciW liberties considerations to the impact of new and emerging technology.
Commission made over 300 individual recommendations most of which have been adoptec
Government. A Search and Surveillance Powers Bill was introduced into the Houseeimt&a[@2008
The Bill is targeted for enactment in 2009.

In its report the Commission sought to address problems caused by:

i inconsistencies in the range of investigative powers that were able to be used under
statutes

1 alack of consistency intti@s of the thresholds that needed to be met before the powers cg

exercised

not all search powers being codified

a lack of certainty as to the scope of certain powers

developments in technology are such that to a large extent the law had not beenkable

pace

1 the law on interception technologies had been developed on a piecemeal basis and
consistent

= =4 =4
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1 Bill of Rights jurisprudence on search powers had developed to extent that many of the
statutory powers needed to be reconsiderdidgli of statements by the courts.

The new legislation when enacted will enhance investigative powers and be of great assistanc
comes to the investigation and prosecution of bribery offences. In particular the legislation will s

1 the extensiorof the use of surveillance and interception devices to the investigation
broader range of offences, including foreign bribery;

T the ability to apply for, production an
the search of any electrierdata storage device. The residual warrant regime will authoris
use of a device, procedure or technique for purposes other than those permitte
surveillance device. For example, a warrant may be sought by enforcement agen
installationand us es torfo kiiek elyogger so (hardware o
passwords to computers or entry codes to buildings as the user inputs that informatior
this regime.

1 specific legislative provisions authorising the searching of coenprecords, crodsorder
searches of computers in limited cases, accessing and copying intangible material, and
of computers

9 clarification of laws governing treatment of legally privileged material.

A full copy of t he Cecambedoand at mvdwslawcoe.govtmzipeiblichtaon

Text of recommendation3(d):

3. With respect to thimvestigation and prosecutiaf foreign bribery offences, the Working Gro
recommends that New Zealand:

(d) take appropriate action to ensure, inefgn bribery cases, that New Zealand is able to pro
mutual legal assistance to foreign authorities regardless of whether law enforcement agencie
have territorial jurisdiction to open their own investigations (Convention, Article 9(1); Re
Recommendation, Paragraph 1);

Actions taken as of the date of the followp report to implement this recommendation:

The Criminal Proceeds (Recovery) Bill (awaiting its second reading in the House) contains prd
amending the 1992 Mutual Assistance Criminal Matters Act (MACMA) and introduces ciV
processes for providing assistance to overseas jurisdictions seeking to recover profits receiv
business deals secured by payments of bribes even if a conviction has not been secured. It @n
Zealand to assist foreign jurisdictions in enforcing civil and criminal restraining and forfeiture or¢
New Zealand. The changes are intended to make the procedural requirements relating to the re
of foreign restraining and forfeiture omdemore workable, and to minimise the risk of people
litigating in New Zealand matters on which they have already been heard in a foreign country.
amends the MACMA so that New Zealand can accept requests to enforce foreign civil as
criminal orders. The Bill also contains provisions for the operation of foreign restraining orde
foreign forfeiture orders, which will be located in the Criminal Proceeds (Recovery) Act. The Bill
to clarify that in general, the right of respondent third parties to appear on applications to reg
foreign restraining or forfeiture orders, or on applications for related further orders, only arises wi

1 the person has not had the opportunity to be heard in a court in the foreign coun
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made the order; or

1 a New Zealand court grants special leave.

The Bill also clarifies that, in general, the right of respondents or third parties to seek relief from
restraining or forfeiture orders, only arises where;

1 the person has not had thepoptunity to be heard in a court in the foreign country
made the order; or

1 a New Zealand court grants special leave.

In certain circumstances, people who are subject to restraining or forfeiture orders, or third pari
have an interest in propgrthat is or is proposed to be restrained or forfeited, can apply to the Cq
have their interest excluded from the order. For domestic orders, the Court has discretion to gr
on hardship grounds even if the person has unlawfully benefiteddignificant criminal activity. The
Bill will give the High Court discretion to grant relief in relation to foreign restraining and forfe
orders where a person has unlawfully benefited from significant foreign criminal activity.

Text of recommerdation 3(e)

3. With respect to thmvestigation and prosecutiaf foreign bribery offences, the Working Gro
recommends that New Zealand:

(e) ensure that, where a request for extradition of a person for suspected foreign br
prohibited or is raised solely on the ground that the person is a New Zealand national, the
submitted to the competent New Zealand authorities for purposes of prosecution; actively pu
efforts to facilitate where appropriate the procedures for extraditiopaiticular to countries witl
different legal systems; and reconsider the requirement, currently applicable to certain Working
Member States, of Ministerial approval of requests for extradition under the Convention (Con
Articles 10(2) and 10(3)Revised Recommendation, Paragraph 1);

Actions taken as of the date of the followp report to implement this recommendation:

A review of the ability to decline an extradition request on the grounds that the person subje
extradition order is &ew Zealand citizen is currently underway in context of US extradition t
negotiations. It should be noted that NZ has not exercised its discretion to refuse a request L
grounds that the person who is the subject of the request is a NewdZeatmnal for at least 15 years

There are already a number of existing mechanisms to facilitate procedures for extradition un
Zealand law. For example, New Zealand does not require a treaty in order to extradite. Thus, &
that has no fonal extradition arrangement with New Zealand may make a request for extraditi
such a request would have to be considered. Furthermore, there is an ability under the Extraditi
accelerate extradition requests from countries that have begmaked under the appropriate provisi(
of the Extradition Act. Currently New Zealand has granted dispensation from certain requiremen
Czech Republic and consideration is being given to a request from another civil law juris
Compatibilty between legal systems is required before any dispensation is provided and
considered on a catg-case basis.
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The OECD concern regarding the requirement for Ministerial approval is limited to requests wh
requesting party is also a memiadérthe OECD. Such requests are made under Part 5 of the Ac
any formal requirements under that Part are waived for countries that are members of mu
treaties that New Zealand is also party to if the offence is a treaty offence. Howenaatitiext under
Part 5 requires the approval of the Minister of Justice.

The requirement for Ministerial approval recognises that a decision to surrender a person inv
arrangement between states and is not under New Zealand constitutional amamgematter to b
resolved by the judiciary. A decision to surrender a person also involves weighing a nun
considerations, not just legal matters, which may fall outside the expertise of the courts.

Text of recommendation3(f):

3. With respect ttheinvestigation and prosecutiaf foreign bribery offences, the Working Gro
recommends that New Zealand:

(f) take all necessary measures to ensure that considerations of national economic intg
potential effect on relations with another Statethe identity of the natural or legal person involved
not influence the investigation or prosecution of foreign bribery cases, and, in this respect, an
SolicitorGener al 6s Prosecution Guidel i neGeneads ¢ €
for foreign bribery (Convention, Article 5; Revised Recommendation, Paragraph 1).

Actions taken as of the date of the followp report to implement this recommendation:

The respective roles of the SolicitGeneral and Attorneeneral in NewZealand have developed oV
time to reflect New Zealandod6s constitution
creating specific roles for the Law Officers provides an essential balance by recognising the leg
of governmental power in democratic system, and providing constitutional controls to preven
abuse of political power . This system shou
Attorney-General has evolved from, and should be seen as having departedh&omole of the
Attorney-General in the United Kingdom.

The statutory pattern is to place responsil
justice on the Attorneyseneral. This includes responsibility for prosecution of seriduse¢the powet
to terminate any prosecution, and the power to give any witness at trial immunity from prose
However, the SoliciteGeneral, who is a politically neutral public servant as well as being the j
law officer, exercises these funct®pursuant to constitutional convention and s 7 of the Constit
Act 1986. By convention, and in order to make it plain that criminal justice is, in New Ze
administered free from political direction or influence, successive AttoiGeyeral havéncreasingly
left this area to the Solicitea&eneral.

The consent of the Attornéggeneral to prosecution is required for a range of offences. In some ¢
is to ensure that offences of wide application are brought for proper motives. Increasingly,
offences touch on matters of security or involve foreign relations or international treaty oblig
consent is required to ensure that the circumstances of the prosecution accord with the statutor
of the Act.

The prosecution consent of tA&orney-General is required where an offence has extngtorial effect
in order to ensure, among other things, that proceedings in New Zealand are not commenced v
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may already have been commenced in another jurisdiction. In addition, an affefaceign bribery
would inevitably involve issues surrounding mutual legal assistance. Such issues would nes
carefully and fully considered before any prosecution was commenced domestically.

The Crown Law Office points out that the public instreonsiderations may be influential
determining whether or not a prosecution is brought. Although s 106(1) provides that it is the At
General 6s consent that i-Generalanakes theaddcisioniom theradvas
the Solcitor-General. Paragraph 3.3.4 of the Solici®e ner al 6 s Gui del i nes

AA decision whether or not t o pr oirdee alig)t
épossi bl e political advantage ofr di s aad
organi sation. o

While it is the AttorneyGener al 6s duty to ensure that tHh
manner, in New Zealand the practice has emerged of the Sel@tweral rather than the Attorne
General having charge of the proseen of serious crime after committal for trial. The practice
become a convention, built on the perception that it is undesirable for there to be even an appe
political decisioamaking in relation to public prosecutions. It is therefore lyigimhlikely that the
Attorney-General would adopt a different view to the SoliciBeneral.

Text of recommendation4(a):.

4. With respect to theffence of foreign briberyand theliability of legal persondor foreign
bribery, the Working Group recommas that New Zealand:

(a) broaden the criteria for the criminal liability of legal persons for foreign bribery (Conve
Article 2);

Actions taken as of the date of the followp report to implement this recommendation:

The Ministry of Justice has dertaken a review of the approach taken in other jurisdictions to est
the liability of legal persons in relation to foreign bribery. Although the Australian approach hag
appeal, New Zealand authorities also note that there have been no poosecftitegal persons und
the Australian model. New Zealand will continue to monitor developments in this area.

Any amendments to criminal liability of legal persons must take into consideration the impact t
change may have on the wider crimiralvi amendments should be holistic and not piecemeal. A
stage there is no evidence to indicate that the common law is seriously deficient in New Zealand

Text of recommendation4(b):

4. With respect to theffence of foreign briberyand theliability of legal persondor foreign
bribery, the Working Group recommends that New Zealand:

(b) remove or amend the double criminality exception in section 105E of the Crimes Act 1
order to achieve full compliance with the Convention (Convention, Artigle
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Actions taken as of the date of the followp report to implement this recommendation:

The Government has recently agreed to legislative amendments to the foreign bribery provisio
Crimes Act and Income Tax Act 2007. The proposed amendmiantude repeal of the doub
criminality requirement. A Crimes (An€orruption) Amendment Bill is being drafted for introducti
in 2009. The | egislation wil.l al so include
the United Nations Comntion Against Corruption (UNCAC) domestically, thereby enabling |
Zealand to ratify UNCAC.

Text of recommendation4(c).

4. With respect to theffence of foreign briberyand theliability of legal persondor foreign
bribery, the Working Group reoamends that New Zealand:

(c) clarify the routine government action (facilitation payments) exception in section 105C(3
Crimes Act 1961 to ensure that the foreign bribery offence can apply to any bribery of a foreigr
official in the conduct binternational business in order to obtain (1) discretionary or illegal acts
official; or (2) the granting of improper advantage, including advantages such as tax breaks tha
unrelated to the specific terms of business (Convention, Artjcle 1

Actions taken as of the date of the followp report to implement this recommendation:

The Cabinet considered a proposal to clarify the facilitation payments exception under the Crimg
removethe uncertainties surrounding what constituteadlifation payment. It was proposed that t
would be achieved by the introduction of a set of standards based on the Australian Criminal C
United States Foreign Corrupt Practices Act. The Cabinet did not approve the proposal and
directedofficials to consider options for developing a foreign bribery offence which did not provic
a facilitation payments exception. Officials are required to report back byFeticuary 2009 with
options for the drafting the offence of bribery of a forgigiblic official so that:

1 payments made for the purposes of encouraging a public official to perform the fur
that they would carry out as a matter of course and do not result in an improper o
advantage are not an offence, and;

1 the offence is ensistent with the approach taken under United Nations Conve
against Corruption and OECD Convention on Combating Bribery of Foreign H
Officials in International Business Transactions.

Consideration will be given to legislative models from otheisgictions, like the United Kingdom, wh
have dispensed with the facilitation payments exception in developing these options. Any leg
amendments will be included in the proposed Crimes {Batruption) Amendment Bill.
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Text of recommendaion 5:

5. With respect tagelated tax and money laundering offendi® Working Group recommen
that New Zealand:

a) amend its legislation to ensure that no foreign bribe payments covered under criminal lav
deductible, including in particularribes (i) paid through intermediaries; (ii) paid for the purpos
obtaining an advantage for a third party; (iii) paid to foreign public officials for acts or omissic
relation to the performance of o fsiwelas paitl (Revigg
Recommendation, Paragraph IV);

Actions taken as of the date of the followp report to implement this recommendation:

The Government has agreed that the Crimes {Batruption) Amendment Bill will also includ
amendments to tHacome Tax Act to ensure that that no foreign bribe payments covered under ¢
law are tax deductible, including in particular bribes (i) paid through intermediaries; (ii) paid f
purpose of obtaining an advantage for a third party; (iii) paifbteign public officials for acts g
omi ssions in relation to the performance o
paid.

Text of recommendation5(b):

5. With respect taelated tax and money laundering offendbe WorkingGroup recommend
that New Zealand:

(b) amend the double criminality exception for the money laundering offence in section 245
Crimes Act 1961, in order to ensure that foreign bribery is always a predicate offence for
laundering, without regyd to the place where the bribe occurred (Convention, Article 7).

Actions taken as of the date of the followp report to implement this recommendation:

It is proposed to further examine section 245 of the Crimes Act 1961 as part of the legisiativs
initiated by the Crimes (AniCorruption) Amendment Bill.

Text of recommendation6(a):

6. Withrespect tganctiongor foreign bribery offences, the Working Group recommends that
Zealand:

a) ensures that legal persons convicted of foreidpelyr are subject to effective, proportionate g
dissuasive sanctions (Convention, Article 3);

Actions taken as of the date of the followp report to implement this recommendation:

New Zealand considers that the penalties currently available footaigr bribery offence meet th
required threshold. The maximum specified penalty of a term of imprisonment of 7 years is com
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to other types of related offending. Furthermore, the Courts have the discretion to impose f
penalties in place aimprisonment. This enables the Court to impose appropriate penalties w
considers to be dissuasive on a case by case basis. Section 9 of the Sentencing Act 2002 spe
of nonexhaustive aggravating factors that the Court must take intau@icao imposing a sentenc
These factors includihe extent of any loss, damage, or harm resulting from the offence.

A range of other fAsanctionso are also avai
payments of bribes under proceefi€rime legislation.

The Criminal Proceeds (Recovery) Bilas discussed belowintroduces civil processes that will enal
authorities to recover profits received from business deals secured by payments of bribes e
conviction has not been seed.

The Government also agreed to a proposal to extend the definition in the Crimes Act of
involving dishonesty. This expanded definition will ensure that those convicted of the foreign
offence will automatically be disqualified fromihg appointed as a Director or Manager of a comp
for five years, and give the court the discretion to increase the length of the ban to ten years.

NZAID are to consider what the requirements are for individuals and officers of organisations te
for work to disclose the existence of past convictions. The NZAID work plan over the next 12 1
includes a review and refresh of its Procurement Policy & Procurement Procedures.

Text of recommendation6(b):

6. Withrespect tsanctiongor foreign bribery offences, the Working Group recommends that
Zealand:

(b) consider permitting the imposition of both fines and imprisonment for foreign bribery off
(Convention, Article 3);

Actions taken as of the date of the follovwp report to implement this recommendation:

New Zeal andds |l egislation does not specify
of the Sentencing Act 2002 the Court does have the ability to impose monetary penalties. To int
financial penalty asraadditional or alternative penalty would be inconsistent with current New Ze
framework and there is no justification for a departure in this case. The Sentencing Council A
establishes a council to issue guidelines on sentencing levels. Thelldwas yet to be appointe
however once appointed this issue will be referred to them to consider in developing guidance f
offences.
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Text of recommendation6(c):

6. Withrespect tganctiongor foreign bribery offences, the Working Grougoenmends that Ney
Zealand:

(c) proceed with the adoption of proposed proceeds of crime legislation aimed at faci
confiscation where appropriate, including in foreign bribery cases, and draw the attent
investigating, prosecutorial, and judicguthorities to the importance of confiscation as a sanctio
foreign bribery (Convention, Article 3(3)).

Actions taken as of the date of the followp report to implement this recommendation:

The Criminal Proceeds (Recovery) Bill has been repdotett from Select Committee and is waiting
second reading. This Bill will allow for the enforcement of foreign restraining and forfeiture ¢
regardless of whether the orders are civil or based on a criminal conviction. The Bill provides
types of applications to register foreign restraining orders: applications made on notice and app
made without notice. Applications can be made without notice when a foreign country seel
Zeal andbdbs assistance i n ¢ orgpeoceeds yhat are sitt riskadf be
disseminated, concealed or otherwise disposed of. Interim foreign restraining orders, whic
foreign property, are also available on application without notice and last for up to 28 days.




Part Il.  Issues for Followup by the Working Group

Text of issue for followup 7(a):

7.The Working Group will follow up the issues below as cases and practice develop i
Zealand:

a) The performance of law enforcement authorities with regard to foreign britbegatans,
including in particular with regard to decisions not to open or to discontinue investigations.

With regard to the issue identified above, describe any new case law, legislative, administrati
doctrinal or other relevant developments sincehte adoption of the report. Please provide relevan
statistics as appropriate:

One case is under active investigation. No further cases have been reported.

Text of issue for followrup 7(b):

7.The Working Group will follow up the issues below as caseb @actice develop in Ne
Zealand:

(b) the level of sanctions, including confiscation, applied in foreign bribery cases and in pal
with regard to legal persons;

With regard to the issue identified above, describe any new case law, legislative madistrative,
doctrinal or other relevant developments since the adoption of the report. Please provide releva
statistics as appropriate:

There have been no convictions for the foreign bribery offence to date.

Text of issue for followup 7(c):

7. The Working Group will follow up the issues below as cases and practice develop ir]
Zealand:

¢) jurisdiction over legal persons;

With regard to the issue identified above, describe any new case law, legislative, administrati
doctrinal or other relevant developments since the adoption of the report. Please provide releva
statistics as appropriate:

Enforcement agencies continue to successfully pursue enforcement action against legal pers
variety of regulatory contexts, including for breaché®vironmental and consumer law standa
commercial and competition laws, and occupational health and safety laws.
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Text of issue for followup 7(d):

7. The Working Group will follow up the issues below as cases and practice develop i
Zealand:

d) the intent requirements in the foreign bribery statute;

With regard to the issue identified above, describe any new case law, legislative, administrati
doctrinal or other relevant developments since the adoption of the report. Please provide redmt
statistics as appropriate:

As part of the legislative reform proposals, the Government has also agreed to review the use of
Acorruptlydo under s105C(2) of the Cri mes Af(
term in legigation so that it so that it more closely focuses on the intent to provide undue advahés
use of the term corruptly will also need to be reviewed in light of the decision to consider optig
would allow for the repeal of the facilitation paymeeiception.

Text of issue for followup 7(e)

7. The Working Group will follow up the issues below as cases and practice develop i
Zealand:

e) the application of the tax deduction for facilitation payments;

With regard to the issue identifiedabove, describe any new case law, legislative, administrativ
doctrinal or other relevant developments since the adoption of the report. Please provide releva
statistics as appropriate:

As part of the legislative reform proposals, Cabinet has agoeachend the Income Tax Act to ens
that the tax deductibility of bribes is made more consistent with criminal legislation, including re
of the double criminality exception and clarification of the facilitation payments exception &
particular,to clarify that bribes are not tax deductible if they are: paid through intermediaries; p
the purpose of obtaining an advantage for a third party; paid to foreign officials for acts or omis
relation to the per foonrinsaendcoe oorf fooffffiecrieadl 6 daust

Text of issue for followup 7(f):

7. The Working Group will follow up the issues below as cases and practice develop i
Zealand:

f) enforcement of the accounting fraud offences.
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With regard to the issue idenified above, describe any new case law, legislative, administrativ
doctrinal or other relevant developments since the adoption of the report. Please provide releva
statistics as appropriate:

Although New Zealand does not have a specific standalocmuating fraud offence, the mischi
captured by the fHAoffenced can be found in
Crimes Act, s41 of the Finance Reporting Act 1993, the Securities Act, Companies Act and
These provisions arentdrced on a regular basis. There are currently a significant numb
investigations being carried out by the Securities Commission and Serious Fraud Office into the
of a number of companies over the past 18 months. Charges have been kidf s@m indictably. |
would not be possible to clearly identifia
fraud offenced as there is no one specific
fraud type offencesra also not able to accurately identify the numbers of offences as these o
cover a broad spectrum of offending and not just accounting fraud.
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ANNEX 1T MINISTRY OF FOREIGN AFFAIRS AND T RADE CONSULAR INSTRUCTIONS

CHAPTER # -
SAYING NO TO BRIBERY AND CORRUPTION

Overview

Bribery and Corruption

Introduction

This chapter contains procedures for handling the receipt of information regarding allegations of New
Zealanders or New Zealando@panies involved in acts of bribery or corruption and reporting it to
Wellington.

Posts should familiarise themselves with the Bribery and Corruption website (www.justice.govt.nzlbribery
corruption/index.html) and maintain a stock of pamphlets whicla#able from the Ministry of Justice.

Summary

New Zealand is a party to the OECD dmtibery convention, and a signatory to the United Nations
Convention against Corruption. Under those treaties New Zealand is obliged to tackle corruption and
bribery of foreign officials by New Zealanders or New Zealand companies. Bribery of a foreign public
official is an extraerritorial offence under New Zealand law, ie. a New Zealander committing this offence
overseas can be prosecuted under New Zealand law.Zdalanders or New Zealand companies who
bribe foreign officials are liable to imprisonment for up to 7 years.

Procedures

If the post receives information that a New Zealander or a New Zealand company may have been or is
planning to engage in bribery gts should immediately report the information to the Legal Division. Legal
Division will pass the information to the Police or Serious Fraud Office to seek advice, and will revert with
instructions for the post.

In bringing the matter to the attention\Wellington, posts should convey the substance of the information
received, as well as details on the nature of the post's contacts with the individual and/or company.

Any additional details that are known that may help the Police or Serious Fraud tOffigsess the
allegations should also be reported. Examples of such details include:
1 the nature of the project, industry or business for which the company is involved and which any
alleged bribe or corrupt practice relates;
9 the value of any contracts projects; the number and identity of competitors;

28



the sensitivity or political profile of the project;

any information that may be known on which individuals, or which agency or level of government
will make relevant decisions in awarding any contract;

the current stage in the hagiuntry's decision making process;

whether the contract involves any funds provided by NZAID or through an international
organisation such as a United Nations development agency or the World Bank;

1 any information that is kown to the post about the company or individuals involved, such as
whether they are incorporated in New Zealand or are New Zealand citizens or residents.

= =4

= =4

Protection of Informants

If the information has been obtained from an employee of the compangroedcthat employee may be
protected from dismissal, harassment or legal proceedings by the Protected Disclosures Act 2000. Posts
may, if appropriate, bring this to the attention of the person by providing them with a copy of the "Saying
no to Bribery" panphlet or directing them to the Ministry of Justice Website. The post should not,
however, provide that person with legal advice.

Dealing with the individual or company

Given the serious criminal nature of the bribery and corruption offences, posts ekerdise discretion in

their dealings with the individual or company until instructions have been received. Posts should not make
active investigations themselves without instructions.

If approached for advice

Posts should not offer advice or opingoon the legality of conduct by New Zealand companies. Posts
should recommend that the enquirer seek legal advice from a New Zealand lawyer.

If posts have reason to believe that the enquiry relates to a bribe that has already been offered or paid, posts
should report the enquiry to Wellington, including information on the factors identified above.

Credibility of information received

In reporting allegations of bribery to Wellington, posts should include any factors that may be relevant to
assessingie credibility of the information.

Should posts suspect that allegations are not credible because they are, for example, maliciously motivated
by competitors, those suspicions should be included in their report to Wellington. But given the serious
natureof the offences, posts should err on the side of reporting information, with caveats on credibility if
necessary.

Responsibility for investigations and prosecution
It is ultimately the responsibility of the Police or Serious Fraud Office to makende&tions on the
credibility of information, and whether a formal investigation should be opened and subsequently

prosecuted. The Ministry of Foreign Affairs and Trade does not have a role in such decisions, and must
refer all relevant information to ttgerious Fraud Office or Police for their assessment.
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Posts should also bear in mind Article 5 of the Convention, which says that decisions on investigation and
prosecution of bribery shall not be influenced by considerations of national economic itierestential
effect upon relations with another state, or the identity of the natural or legal persons involved.

Do Not Report via iCONZ

Reporting allegations of bribery is not a consular function and should not be reported via, or recorded in
iCONZ.

SAYING NO TO BRIBERY AND CORRUPTION: POST PROCEDURES FOR HANDLING
ALLEGATIONS OF BRIBERY BY NZ COMPANIES OVERSEAS

1. New Zealand is a party to the OECD dntbery convention, and a signatory to the United Nations
Convention against Corruptiotdnder those treaties New Zealand is obliged to tackle corruption and
bribery of foreign officials by New Zealanders or New Zealand companies. Bribery is astesnitomial
offence under New Zealand law and New Zealanders or New Zealand companiesilvehéot@ign
officials are liable to imprisonment for up to 7 years.

2. As part of New Zealand's efforts to tackle bribery, the Ministry of Justice has launched a campaign
called "Saying no to Corruption and Bribery". Its awareness raising material agesyseople overseas,

who have information on New Zealanders or New Zealand companies who may engage in bribery, to
contact their local New Zealand Embassy or High Commission.

3. This message contains procedures for handling the receipt of such irdarmat reporting it to
Wellington.

Introduction

4. New Zealand is currently ranked by Transparency International, aoccantption NGO as being the
second least corrupt country in the world (equal with Finland and just behind Iceland). Noneithisless,
important that the Government remain vigilant to keep New Zealand commerce transparent. New Zealand
is a party to the OECD's anti bribery Convention (The Convention on Combating Bribery of Foreign
Public Officials in International Business Transag$ip and the United Nations Convention against
Corruption. Those conventions oblige the Government to undertake awareness raising efforts to educate
New Zealand business about the corruption and bribery offences, to ensure that bribery and corruption are
not tolerated.

5. As part of those awareness raising efforts the Ministry of Justice has launched a campaign called
"Saying no to Bribery and Corruptiono The campa
(www.justice.govt.nz/bribergorruption/inde.html) and pamphlet that has been distributed to New
Zealand business and government departments. We will send supplies of the pamphlet to posts shortly.

6. The pamphlet and the website set out New Zealand's international commitments to tackle camdptio
bribery, and detail the corruption and bribery offences in the Crimes Act. Importantly, those crimes are
extraterritorial, and it is a crime under New Zealand law for New Zealand citizens, residents and
companies to bribe an official in another coyn Bribery of foreign officials carries a penalty of
imprisonment for up to 7 years.
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7. The pamphlet and website encourage persons who suspect a New Zealand resident or company of being
involved in bribery or corrupt to contact the New Zealand PdaicBerious Fraud Office, or New Zealand
Embassy or High Commission.

8. The Ministry has, therefore, developed procedures for posts to follow, should they receive any
information that indicates New Zealanders or New Zealand companies are engagirxgiin ibritheir
countries of accreditation. Those procedures are set out in this cable.

Procedures for reporting information relating to corruption or bribery by New Zealanders or New
Zealand companies

9. Corruption and bribery are serious offences uhliav Zealand law, and information received by posts
that may implicate New Zealanders or New Zealand companies must be treated seriously and promptly.

If the post receives information that a New Zealander or New Zealand company may have been, or
is planring to engage in bribery:

10. Posts should immediately report the information to the Legal Division. The Legal Division will pass
the information to the Police or Serious Fraud Office to seek advice, and will revert with instructions for
the post.

11. In bringing the matter to the attention of Wellington, posts should convey the substance of the
information received, as well as details on the nature of the post's contacts with the individual and/or
company.

12. Any additional details that are knowhmat may help the Police or Serious Fraud Office to assess the
allegations should also be reported. Examples of such details include:
1 the nature of the project, industry or business for which the company is involved and which any
alleged bribe or corrugdractice relates;
9 the value of any contracts or projects; the number and identity of competitors;
1 the sensitivity or political profile of the project;
1 any information that may be known on which individuals, or which agency or level of government
will make relevant decisions in awarding any contract;
1 the current stage in the hagiuntry's decision making process;
1 whether the contract involves any funds provided by NZAID or through an international
organisation such as a United Nations developmentggaerthe World Bank;
9 any information that is known to the post about the company or individuals involved, such as
whether they are incorporated in New Zealand or are New Zealand citizens or residents.

13. If the information has been obtained from ampleyee of the company concerned, that employee may

be protected from dismissal, harassment or legal proceedings by the Protected Disclosures Act 2000. Posts
may, if appropriate, bring this to the attention of the person by providing them with a copy'8aytreg

no to Bribery" pamphlet or directing them to the Ministry of Justice Website. The post should not,
however, provide that person with legal advice.

14. Given the serious criminal nature of the bribery and corruption offences, posts shoulde exercis

discretion in their dealings with the individual or company until instructions have been received. Posts
should not make active investigations themselves without instructions.
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If the post is approached for advice as to whether certain conduct woudtitudena criminal
offence in New Zealand:

15. Posts should not offer advice or opinions on the legality of conduct by New Zealanders or New
Zealand companies. Posts should recommend that the enquirer seek legal advice from a New Zealand

lawyer.

16. If posts have reason to believe that the enquiry relates to a bribe that has already been offered or paid,
Posts should report the enquiry to Wellington, including information on the factors identified above.

Credibility of information received

17. In eporting allegations of bribery to Wellington, posts should include any factors that may be relevant
to assessing the credibility of the information.

18 Should posts suspect that allegations are not credible because they are, for example, maliciously
motivated by competitors, those suspicions should be included in their report to Wellington. But given the
serious nature of the offences, posts should err on the side of reporting information, with caveats on
credibility if necessary.

Responsibility for inestigations and prosecution

19. It is ultimately the responsibility of the Police or Serious Fraud to make determinations on the
credibility of information, and whether a formal investigation should be opened and subsequently
prosecuted. The Ministry dforeign Affairs and Trade does not have a role in such decisions, and must
refer all relevant information to the Serious Fraud Office or Police for their assessment.

20. Posts should also bear in mind Article 5 of the Convention, which says that deoisimvestigation
and prosecution of bribery shall not be influenced by considerations of national economic interest, the
potential effect upon relations with another state, or the identity of the natural or legal persons involved.

Amendment to consularinstructions

21. Although reporting allegations of bribery is not a consular function, Consular Division will include
appropriate instructions in an amendment to the Consular Instructions. This will ensure that they are
readily accessible to all posts.

22. Would supervisory missions Berlin, Brasilia, Canberra, Hanoi, Ottawa, Riyadh, Rome, and
Washington please pass a copy of this message to the NZTE ConsGlatesal in Hamburg, Sao Paulo,
Melbourne, Ho Chi Minh City, Vancouver, Dubai, Milan and N¥ark. A copy of these guidelines, and

the Ministry of Justice pamphlets, will also be sent to all New Zealand Trade and Enterprise offices
offshore.



ANNEX 2 T MINISTRY OF JUSTICE PAMPHLET : SAYING NO TO BRIBERY A ND
CORRUPTION

’ Saylng no
" to bribery
2 and

This brochure explains what you fieed 1o know
about bribery and corrupiion, i clfeets, the
lundamental Taws 10 New Zealand which
]u’n!lilvil or otherwise deal with &'()l'!‘llpli(m and

what businesses can do (o combat corruption.
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What is bribery
and-corruption?”

Bribery is a specific offence in New Zcaland,
while corruption is a more generic problem
which may encompass a number of offences
such as fraud, abuse of one’s position of

power and money laundering. They are
problems not just at home in New Zealand but
internationally and affect busincss, government
and society in genceral.

New Zealand is strongly committed to
fighting bribery and corruption both at home
and abroad by establishing and maintaining a
transparent and corrupt-free envirenment both
for businesses to conduct their business in and
outside New Zealand and for New Zealanders

in general.

What are the effects of bribery and
corruption?

With the increasing globalisation of trade, businesses
are faced with complex trading environments which
are further complicared by the potential exposure to
COTTUPE practices.

Activities involving bribery and corruption have
wide social costs, not just costs to the state. In general,
bribery and corruption undermine business and strains
democratic systems and values. [n particular:

B ¢ inhibits the free flow of goods and services across
borders and in doing so distorts international trade
processes;

M i adversely affects economic growth (particularly
in vulnerable developing countries) and adds
additional costs for business without necessarily
increasing revenue; and

# it denies tax revenue to the benefit of the wider
soclety.

International commitments

New Zealand, along with many other countries, has
signed the OECD Convention Against Bribery of
Foreign Public Officials in International Business
Transactions as well as the UN Convention Against
Corruption. Both Conventions require member
countrics to implement strong measures to combat
bribery and corruption. New Zealand became a party
to the OECD Convention in 2001 and signed the
UN Convention in 2003.

New Zealand laws to combat bribery
and corruption

The Crimes Act 1961 makes it an offence to corruptly
accept ot obtain a bribe for something done or not
done in an official capacity. Bribes may involve



or any other benefit. It is an offence to bribe offences which the public would consider
Judges, Government Ministers, Members of

& corruption-style crimes. These include meney

Parliament, police officers and other public officials laundering (under the Crimes Act), fraud (under the

e /
money, valuable consideration, employment, &6 G ; New Zealand law contains many other

including foreign public officials. It is also an offence 0 Serious Fraud Office Act 1990) as well as civil offences
to corruptly use official information. Penalties for i under the Securities Market Act 1978 relating 1o
bribery may include imprisonment qf : H insider trading and market manipulacion.

for up to 14 years.

In a case where someone from New Zealand bribes What are some of the warnings

an official in another country, that person may be signs of corruption?

prosecuted in New Zealand. This is because these Some of the warning signs that your business has been

offences are subject to extraterritorial jurisdiction. exposed to corrupr activity include:

Bribery of foreign public officials in such cases carries a

penalty of imprisonment for up to 7 years. W abnormally high profi margins;

The Secrer Conirnissions Act 1910 creates 6 ; B business atrangements which serve no apparent

bribery offenceﬁ :i{};}f.l}'?:}Pth‘lte secror. The Act commercial purpose;

criminalises thévl;%fﬂ;{iQé of an:agent (such as a real Lo .
K W unjustified requests for reimbursement for

estate agent, se ;-”"éities broker, lawyers etc) to act ) ) ;
=t Q undefined costs relating to goods or services;

in a certain wayyip respect of their client’s affairs or
business. Ir also creates other offences relating to a B unusually high and unjustified commission
client’s businesstor affairs. payments, and apparent ‘special’ treatment.

B EXAMPLES What can your business do to minimise

BRIBERY: the risk of corruption?

[ ] m_féring a customs officer a payment [for approving the New Zealand businesses, both at home and abroad,
import of a product produced by your company. should implement anti-corruption policies and

W 2 company in New Zealand paying a public official in practices, including anti-corruption guidelines,

another country a sum of money to fast-track an
application to launch a product in another country.

CORRUPTION:

B « construction company (X Ltd) wants to bid on a
contract for a building. A competing foreign company
(Y Ltd) contacts X Ltd suggesting that the companies
‘collaborate’. An agreement is made that X Ltd makes
a bagus bid so that company Y Ltd is awarded the
contract. Subsequently, Y Ltd pays X Lid a
percentage of the contract price awarded
to Y Lid

training, internal audit procedures and reporting
requirements. The challenge for businesses is to
maintain, review and develop these measures

to respond to changing circumstances. A number

of the major New Zealand businesses operating
internationally have developed measures for
fighting corruption.
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