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MEETING OVERVIEW

The 7" General Meeting of the Anti-Corruption Network for Eastern Europe and Central Asia (ACN)
took place on 25-27 June 2008 in Thilisi, Georgia. It brought together about 110 representatives of
governments, NGOs and business from more than 30 countries; many international organisations also
participated. High attendance confirmed that the ACN continues to be an important forum for anti-
corruption debate in the region.

The event was held in Thilisi, recognising significant progress in fighting corruption in Georgia during
recent years. It was the first time the General Meeting was hosted by an ACN country.

Georgian Prime Minister VIadimer Gurgenidze opened the Meeting. The Ambassador of the United
States of America to Georgia Mr. John Tefft, the Head of the OSCE Mission to Georgia Mrs. Terhi
Hakala, and OECD Director for Legal Affairs Mr. Nicola Bonucci made introductory speeches.

Following the opening ceremony,t h e M e @ehary and thematic sessions addressed the following
issues:

International anti-corruption instruments and related monitoring mechanisms.
Investigation and prosecution of complex and high-level corruption cases.
Prevention of conflicts of interest in public administration and assets declarations.
Role of the media and NGOs in the fight against corruption.

Role of the private sector in combating corruption in the region.

=A =4 =8 -8 =9

During a special plenary session, a high-level Georgian delegation presented recent efforts to reform
Georgiads public admini st rethd national econbriy.gArspecialomeeting
of donor representatives provided an opportunity for bilateral and multilateral assistance agencies and
international organisations to share their views on the anti-corruption priorities for the region and planned
activities.

The ACN Steering Group, which met back-to-back with the General Meeting, agreed to continue
monitoring activity under the Istanbul Anti-Corruption Action Plan according to the proposal prepared by
the ACN Secretariat.

This report provides the summaries of meeting sessions, along with the key meeting documents
(including the opening speeches), available presentations and the list of participants.

upti or

The 7thACN General Meeting was hosted by the Government of Georgia and organised by the O
together with the OSCE, the American Bar AssocmtiRule of Law Initiative Georgia and USAID.
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*k*k

The Anti-Corruption Network for Eastern Europe and Central Asia (ACN) was established in October
1998. The ACN includes transition economies in Central, Eastern, and South Eastern Europe, Caucasus
and Central Asia, as well as OECD member states. International organisations, multilateral development
banks, donor agencies, civil society and business associations also participate in its activities. The
Secretariat of the ACN is based at the OECD Anti-Corruption Division.

The main objectives of the ACN are to provide a regional forum for the promotion of anti-corruption
activities, exchange of information, elaboration of best practices and donor co-ordination. The ACN
operates through its general meetings, thematic activities and sub-regional initiatives. The ACN Steering
Group guides the Secretariat in elaborating, implementing and monitoring ACN activities. The ACN web
site www.oecd.org/corruption/acn provides regularly updated information about its activities.
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INTRODUCTORY SPEECHES

Mr. Vladimer Gurgenidze, Prime Minister of Georgia

It is my pleasure to welcome all of you here and | am sure you will have a very fruitful and
productive exchange of ideas on how to tackle corruption in our neck of the woods. Many of the

issues that our countries face T and i n many c @ semmin Gedrgim hagvd beea s e d
successfully dealt with T are similar so that is why | am pleased to welcome so many
representatives of countries who share similar history and are more or less in the same cycle of
post-communist transition and economic development.

Georgia indeed has been very successful over the past few years in rooting out corruption, and the
recipe for this success is very simple. This is very good news because simplicity can be replicated,
simplicity can be emulated, simplicity can be enhanced and certainly maintained for the indefinite
time. These are no short-term gains.

This simple recipe stands from two very basic things i liberalise the economy as much as possible
and continue to do so, and combine that with zero tolerance forcor r upt i on. It 6s r es
that.

Execution, of course, is everything, and a dedicated team of civil servants is needed, as well as the
political will of the country.

In Georgia, the liberalisation | have just referred to has taken more or less the following lines: the
trade regime has been simplified to the degree that we now have no quotas on imports or experts;
our import tariff rate is one of the lowest in the world. The blended average tariff rate in Georgia
i's | ess than [bWéstinthelwarld atar Sirtgapore and Hongr Kdng.

There are no qualitative restrictions on trade. There is much reduced paperwork on both exports
and imports, and the time required to export or import something has been slashed very
significantly over the past four years. Hence, very little, if any corruption, in the traditionally
corruption-prone area of customs.

Secondly the tax regulations have been simplified dramatically. We now have only six taxes and
this is down from 22 different taxes five years ago. Furthermore, we believe passionately in low
and flat taxation, and that is the regime which we currently have. We keep reducing the taxes
every year. My government is committed to the further dramatic reduction in the personal income
tax from 25% to 15% over the next five years, in the context of not having any separate social tax
or social insurance or anything of that nature. This is it i from 25 to 15.
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As we do that, the dividend tax will disappear in Georgia. Period. The reduction will be gradual

over five year s, although we are now debatin
from January 1 next year, the dividend tax disappears on publicly traded securities, the first very

significant step.

Interest income tax disappears on January 1. There is no separate capital gains tax, or stamp duty
or any other transaction-based taxes. The property tax is a very simple 1% of the self-appraised
value of the property. So, as you can see, simplicity works. It certainly eliminates any incentives
for corruption in the tax system.

The supply side is the only thing that works when it comes to stimulating economic growth. One
fiscal measure of that perhaps is the fact that despite i or actually thanks to 7 the dramatic
reduction in the tax rates, we have increased our budget revenues five-fold, 500% growth in
budget revenues over the last five years. And no corruption in the system.

The revenue service has been established as the single government agency dealing with the
collection of tax revenues. This has allowed us to control things much more tightly and eliminate
any remaining nests of corruption or any civil servants who were not up to performing their duties
in that sense.

We have reduced the licenses and permits throughout the economy, dramatically; once upon a
time, only five years ago, there were about 900 types of licenses and permits in the Georgian
economy. Now, that number is down to 150, and in my personal view that is 140 too many, so we
will keep reducing T notably in the health care field, there is still a mess. We will bring it down
from 95 to about 6 basic health-care licenses.

As you can imagine, when you do that, a number of different parts of civil service, who might be
tempted into corruption, disappear i become irrelevant, become redundant. The economy frees up
to do what it does best. The procedures for the remaining licenses and permits have been
simplified dramatically.

In addition, Georgia now has one of the simplest business registration procedures in the world. It

is genuinely possible here T actually you are welcome to try because there are no restrictions on
foreigners6 actitvo triegi 9tnert hae kEwoinmeanys i n one
terms of the timeframe required and the number of different procedures or papers required,

according to the World Bank and all other observers, it is easier now to register a business in

Georgia than it is in the US, UK, Continental Europe, all of Central and Eastern Europe, and the

vast majority of countries worldwide (Estonia and a few others being an exception i we are tied

on that score). We are looking into ways to further simplify it.

It is already very cheap to register a business, and as a result not only has corruption disappeared
from that particular area of activity, but we are enjoying something of boom in entrepreneurship.
Every year, over 60,000 new businesses get registered in Georgia. That is a staggering amount if
you keep in mind that we have the population base of 4.4 million people. We now have 380,000
registered business in the country; on a per-capita basis, that is one of the highest in the world,
higher than any CE country, higher than Singapore, and so-forth. That is the entrepreneurial
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energy of the people unleashed in a very democratic fashion, by the way, because 99% of these
are small businesses (not even medium).

| touched briefly on healthcare. Again, much work needs to be done there still on the licensing
part although we have a very clear blueprint and probably will be bringing a bill to the parliament
in about four weeks time to dramatically simplify things.

We have already addressed far beyond what many of the transitional economies have managed in
terms of privatising the healthcare sector. The objective there is 100% private ownership of
healthcare facilities; we have nearly accomplished that, save for a few remaining bits and pieces.
Furthermore, we have done it in such a way that ensures the establishment by the private sector,
without any direct subsidies by the State, of 100 new, modern hospitals around the country.

Clearly the state retains a role in ensuring universal healthcare coverage, but typically we do that
in the most market-oriented fashion we could have thought of: to those below the poverty line, the
state gives health insurance vouchers which are free to take and cash at any insurance company in
the country. The voucher is as good as cash and is the most market-based measure | can think of
when it comes to subsidies. But the state is out of the provision of healthcare services i which |
think the majority of you would agree the state always does a very poor job of, with very few
exceptions.

The energy sector has been liberalised, pretty much completely. It is possible in Georgia to build a
vertically integrated energy business; you can own both the distribution and generation assets, as
many people do. There is a timetable in place which, when it plays out completely, allows anyone
to sell any amount of energy to anyone including the retail investors, so fully liberal access. No
distribution monopolies or anything of that nature. We are looking to accelerate the timetable to
achieve full liberalisation in the next four to five years.

The tariff methodology is simple, transparent, formula-based; there is an independent regulator
who regulates utility tariffs based on the cost formulas, which are very easy to assess and access
and cross-check if need be. Very little scope for corruption left there.

Labour market reform is well and truly over, successfully. We have a very flexible, liberal, very
modern labour code, which emphasises the contractual-based relationships between employers
and employees, leaving very little scope for any market abuse or employee abuse i leaving very
little incentives to under-report wages, to pay wages in cash in envelopes, etc. The private sector
knows this.

Five years ago there may have been 15-20,000 people at the most who had bank accounts and
who had been paid their wages by transfers into those bank accounts. Today, that number actually

reaches600,0 00, which is the total empl oyed sector

the past five years.

In terms of the public sector, largely on the back of the measures | have just described, we have
reduced the number of public servants but have increased at the same time the quality of public
services provided and consumed by the public. Some agencies are as efficient as anything | have
seen anywhere in the world 7 keep in mind that | have done business in over 20 countries in the

8
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world. Clearly, there is more scope for improvement, and we are doing that. We believe in pay for
performance, we believe in fair remuneration, we believe in the attraction of high-calibre
individuals to the public service and we are reasonably capable of doing so.

|l Om sure you wil/ meet over the course of th
be able to judge the very high quality, high 1Q and very high level of dedication and
professionalism of the people you meet.

| 6m sur e vy ofuhe golecevface raf@m. ind wholesale fashion, in one day, the entire
police force was fired and new people recruited on a competitive basis. As a result, petty
corruption has disappeared. I know people, especially from other post-Soviet countries, find it
very difficult to believe T but it is true, it remains true, and you are welcome to see for yourself.
All it takes is driving around for a few hours T you can keep driving for a week and will not be hit
for a petty crime.

The educational system is in the process of being reformed. The one major success in rooting out
corruption there is the abolition of the old traditional national admission exam system, which i to
many of you will come as no surprise T was extremely corrupt. Instead, we have introduced a
competitive national testing system, which is corruption free and a major runaway success. Not
only has it eliminated corruption, but it has really created the quality of opportunity for the kids
just entering the higher education system and subsequently the labour force. Some of the highest-
quality kids come from very unprivileged backgrounds, from rural areas, and that has not been the
trend in past years.

The judicial system reform i s progressireng. M
talking about essentially creating from scratch the entire system; that takes time. It is easier to

recruit, hire and train traffic cops than it is to create a body for basically 400 judges to be trained

to European standards. It just takes timei t h sall. 6

I can go on forever, but I think you get the
speakers here. As the result of such an approach, what we have today here is clearly a work in

progress, but very clearly a modern state with a degree of economic liberty rarely seen on this

planet.

Thank you for your attention.
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Mr. John F. Tefft, Ambassador of the United States of America to Georgia

Good afternoon, everyone. It is a pleasure for me to be here. I would like to start by thanking the
Government of Georgia, OECD, OSCE and the American Bar Association Rule of Law Initiative
for organising and hosting this event and, more importantly, for supporting the efforts directed
toward eradicating corruption in Georgia and the rest of Eastern Europe and Central Asia.

This 7" meeting of the OECD Anti-Corruption Network for Eastern Europe and Central Asia is
remarkable in several respects. First of all, for the participation of not only government officials
but business associations, private firms whose job is to foster business integrity and fight
corruption throughout the region.

This meeting is also noteworthy because it is designed to equip participants with knowledge about
what works best and what does not work in the fight against corruption in all of our countries.

All of us know the pernicious effects that corruption can have on governance and society in
gener al . Edmund Burke recognised this o
generally corrupt, |l iberty cannot exi st.

As the Prime Minister said, political will is absolutely indispensible to fight corruption. He has
enumerated for you many of the changes that have been made here, the progress that has been
made against corruption. | would just add one, my favourite indicator of the eradication of
corruption at the very basic level i the people level. Our annual International Republican Institute
poll asked Georgians if they have had to pay a briber for any official service during the previous
year, and for the last three years, 95% or above have said no.

Clearly, as the Prime Minister said, though, this is no time to be complacent. He enumerated some
of the areas that need to be advanced. We would urge Georgia to continue the good fight by
implementing the national anti-corruption strategy and action plan, ratifying the UN Convention
against Corruption, and developing and implementing a viable ethics infrastructure for public
officials and public servants, which among others will include whistleblower protection and
conflict-of-interest rules.

The United States government is committed to supporting the anti-corruption work here in
Georgia, as is evident through the work of our partner the American Bar Association and others.
ABA is uniquely positioned to render technical assistance in this area, as it has access to a broad
range of expertise, which it has been sharing with many countries in Central Europe and the
former Soviet Union. ABA was involved in developing and publicising the national anti-
corruption strategy and action plan, as well as preparing a comprehensive report on Georgian
legislation and the UN Convention against Corruption, which should be very useful during the
implementation process.

10
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All of us and all members of society have a responsibility to fight corruption. A famous American
once said: AThe accomplice to the cri me
you with the encouragement that all government representatives, all business leaders, all NGOs
here today should continue this tremendous and very important task of improving the anti-
corruption work in their respective fields here in Georgia and throughout Eastern Europe and
Central Asia. It is a pleasure to be here with you and I hope this is a wonderful conference for all
of you.

11
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Mrs. Terhi Hakala, Head of the OSCE Mission to Georgia

Good afternoon from my side, and welcome to Thilisi. It is a wonderful city. | hope you enjoy
your stay here. Ladies and Gentlemen, most of you are coming from OSCE participating states or
partner organisations, and as you know, the OSCE approach to security is comprehensive. This
means we deal with three dimensions of security: military policy, economic and environmental
issues, and the human dimension.

This has been part of the OSCE agenda since its inception. It is very clear that economic problems
which are not addressed can not only prevent OSCE participating states from active and
sustainable development, but also contribute to increasing tension within or among states.

There are, of course, many examples of these problems T corruption, money laundering, the
mismanagement of public resources, and even the financing of terrorism in some cases. Just to
name a few of the particularly prominent evolving threats in the OSCE area.

We know that these problems lead to inefficiencies and market failures that result ultimately in
the deterrence of domestic and foreign investment. Conversely, a sound business environment and
good governance are essential precondition for sustained economic growth enabling states to
reduce poverty and inequality, to increase social integration and economic opportunities, and to
ensure stability and security.

Based on OSCE Ministerial and Permanent Council decisions, as well as the strategic document
for the economic and environmental dimensions, the OSCE focuses a sizeable part of its activities
on promoting good governance. We can highlight several specific OSCE initiatives here in
Georgia implemented by the Mission to Georgia.

First, we focused on supporting the implementation of the recommendations agreed to by Georgia
in the Anti-Corruption Network Action Plan that was endorsed in Istanbul in 2003. By supporting
| ocal NGOs, we have specifically helped
compliance with the 21 recommendations, therefore ensuring a transparent process. This is, of
course, in support of the OECD-led effort, and we are very glad that we are able to lend our
support to this important effort.

Second, we have also continued to support the decentralisation process in Georgia. This is to
support the initiative of the central government to give responsibility to the regions to better
manage public resources for the benefit of the local community. This is very important for
Georgia, especially for democratic development in the region.

The OSCE has also published a handbook on best international practices in combating corruption.
The handbook is a reference guide for legislators, government officials, NGOs, business, and civil
society when considering the drafting of their own anti-corruption action plans and strategies. The

12
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American Bar Association here in Georgia helped us to promote this book and developed a
workshop that focused on relevant elements of this handbook.

Over the last several years, we have also supported several anti-money laundering initiatives with
UNODC, and later this year we are planning a regional South Caucasus meeting on good
governance in public procurement. We are also working with other key partners such as the
European Commission, German Development Agency and the United Nations Development
Programme on a conference on good governance that will look at the management of public
resources here in Georgia.

These are just a few examples of our activities. We are also involved in promoting the rule of law,
human rights, access to environmental justice, and many other sectors that support good
governance. It is indeed a comprehensive approach, which really ultimately is the way we believe
will have the greatest and most positive effects on both the economic and general security of the
country.

Of course, co-operation and co-ordination are important in these issues. We believe that the best
results in promoting good governance are achieved when partners work together. | want to thank
the partners of my Mission. We have established close working relationships with the key
international players in the anti-corruption field: the OECD, the UNODC and in particular the
Global Programme against Corruption, UNDP, the Council of Europe, Transparency International
and the American Bar Association and others.

Last, but not least, the OSCE Mission to Georgia is here for one reason: to support the Georgian
government. The key to our success is the close relationship with the government, at all levels and
in different regions. | really want to commend the Georgian government 1 they have made great
strides in fighting corruption, which is primarily due to their strong resolve to battle corruption.
We are very happy for the success, and we will continue to support this and other important
governmental priorities.

Thank you very much.

13
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Mr. Nicola Bonucci, Director for Legal Affairs, OECD

It is a great honour and a great pleasure to speak at opening of the 7™ General Meeting of the
Anti-Corruption Network for Eastern Europe and Central Asia, both on behalf of the OECD and
of the Secretary General Mr. Angel Gurria. Mr. Gurria is Mexican, | am an Italian; we both know
what corruption is.

More than 100 delegates from 30 countries and many international organisations are attending this
meeting. This is an illustration of the importance that the participating countries give to the OECD
Network as a mechanism for discussing Anti-Corruption issues in Eastern Europe and Central
Asia.

Combating international bribery is the key priority not only for the ACN countries, but also for
the parties to the OECD Anti-Bribery Convention. Over the past several years we have observed a
remarkable increase in number of cases where parties to the convention prosecuted their
companies for bribing officials of foreign countries, including officials from ACN countries.
There has been a very high level of cases of this sort. We are very far from victory, but companies
are starting to pay attention to the possible costs of non-compliance with the OECD Convention
and are changing their behaviour accordingly.

| cannot resist sharing with you a joke common at conferences in which a legal counsel of a major

mul tinational company was asked frugtmwinyuw y ou
company?o. He sai d: AnVvery simple, each Monday
of fice is to storm into the sales and mar ketdi

know if this is effective.

For the ACN countries, we understand that bribery of national public officials is a priority. This is
certainly a crucial part of building democracy and promoting social and economic development.
There are also international efforts, and one of the purposes is to share and compare national
efforts and international efforts.

We have a very interesting programme for the next 3 days. For the first time, the ACN will
discuss the role of the private sector in fighting corruption. We will also learn about real life
examples of how complex and high level corruption cases may be prosecuted, in spite of all the
difficulties. We will try to find out if asset declarations for public officials help in reducing
corruption, and if there are other effective ways to clear public administrations from corruption.

We will also confront some of the challenges: How can we convince ordinary citizens, the John

Does in the street, that not giving bribes will benefit them in the long term? And how to address a
phenomenon which is particularly present in this region: political corruption?

14
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We will naturally also discuss what can be done at the international level to help the ACN region.
How can the benefits of the international conventions i the OECD, but also the UN and the
Council of Europe conventions against corruption i be maximised at the national level. What is
the role of donors and international organisations, and how can this assistance be made more
effective?

A lot of work has been done to make this meeting possible. | would like to thank in particular our
host T the Government of Georgia, and our excellent partners - the OSCE and the American Bar
Association. The spirit of co-operation was extraordinary, and all parties have worked as one-well
tuned team in order to make this gathering a real success.

Finally, I would like to say that we are very glad that this meeting takes place in Georgia. | am
particularly glad, because this is my second visit to Georgia and my first visit was in 1980; it was
a different country, | can tell you.

As detailed by the Prime Minister, Georgia undertook major public administration reform,
including law enforcement. In June 2006 it passed amendments to the Criminal Code and
Criminal Procedure Code, which includes criminal liability of legal persons T a unique feature in
the region.

According to TI, in 2003, Georgia was 124™ place in the list of 133 countries. In 2007 it is 79",
among 179 countries. I donot have the data
positive. One cannot but deduce that there must be some sort of correlation between the reforms
undertaken in Georgia and the rank in the Corruption Perception Index produced by TI.

Naturally, this is not to say that it is a complete victory, and a lot remains to be done. But it is

impressive progress. | was going to ask you not to react like a chef, but to share with us your
recipes,; you have already done it. We know wl
as you indicated, but they are interesting.

The Georgian experience confirms that while fighting corruption is an extremely difficult task, it
is not an impossible one. | would like to conclude my remarks with a quotation from the late
judge Giovanni Falcone. This quotation was about the mafia, but I think the same thing can be
said about corruption. He said that the mafia is a phenomenon which has been built by human
beings, has evolved through human beings, and may be put to an end by human beings. In other
words, there is nothing cultural in corruption, as there is nothing cultural in mafia.

| wish you a very productive and successful meeting.
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INTERNATIONAL ANTI-CORRUPTION AGENDA IN THE ACN REGION

The first plenary session of the ACN General Meeting addressed the standing of ACN countries
vis-a-vis international conventions and monitoring mechanisms, including me mber s 6
achievements, challenges and priorities for action. Mr. Nicola Bonucci, OECD Director for Legal

Affairs, chaired this session.

Mr. Drago Kos, President of GRECO (the Group of States against Corruption), stated that
international anti-corruption standards are essential to expanding the fight against corruption
beyond its basis of economic reforms. These relatively new standards are established by
international anti-corruption conventions. Monitoring mechanisms are important to ensure that
these conventions are not only ratified, but also implemented in practice.

GRECO is a good example of an international effort to support the implementation of anti-
corruption conventions. GRECO was established as an Enlarged Partial Agreement by the
Council of Europe in 1999. It now has 46 member states, including the majority of European
states (except for Liechtenstein, San Marino and Belarus; San Marino and Belarus are, however,
making efforts to join GRECO). GRECO is also open to non-European states; the United States is
a member, and Mexico has formally expressed its wish to join GRECO.

GRECO06 s ma iistio evalaats, khrough mutual reviews, how its member states comply with
the Council of Europe anti-corruption standards. Evaluations are divided into rounds by topic.
During each round, countries answer a questionnaire; answers are assessed by the GRECO
evaluation team (GET). This is followed by adoption of report with mandatory recommendations
by the GRECO plenary, ¢ o u nt folloveup Oreporting on the implementation of the
recommendations, and non-compliance procedures in case of failure to comply. Non-compliance
procedures have been applied only once in relation to Georgia.

Mr. Kos presented the main findings of the 1% and the 2" evaluation rounds completed by
GRECO to date. During the first round, GRECO identified problems in substantive laws in
member states which did not follow the text of the Council of Europe instruments. Major
shortcomings in implementation of the standards were also identified. One particular problem
related to insufficient measures to prevent corruption: while many countries have strong
repressive mechanisms (including some focused on the fight against corruption), many did not
have specialised preventive mechanisms.

The2¥rounda d d r e s s e dspediabised tawsrarid Enssitdtions to prevent money laundering.
Although all countries have measures in place, concerns remained about their effectiveness.

Adequate conflict of interest regulations are often missing in ACN region countries. While it is
difficult to regulate ethics by strict laws and sanctions, rules that are not followed by sanctions
risk to be ignored in most countries, especially those in the ACN region.
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Whistleblower protection was identified as an area where further progress is needed. Countries
must enact measures to protect persons who co-operate with the state in fighting corruption and
make efforts to change the attitude of citizens, who remain reluctant to co-operate. Many
countries face problems in meeting international standards on liability of legal persons. This is
largely due tother e g i lemab systems based on the principle of fisubjective guilto, which cannot
be attributed to corporations. It is important to note that none of the international standards
specifically require corporate criminal responsibility 7 administrative or civil responsibility is
acceptable. There has, however, been some progress among the ACN countries, e.g. Georgia
recently introduced this standard.

Mr. Kos outlined the forthcoming 3 round of GRECO monitoring, which will examine a number
of issues including criminalisation of corruption and political party financing. It is important to
note that monitoring of political party financing under GRECO will not challenge the basic
principles of party financing, e.g. availability or lack of public funding; it will focus on the
transparency of party financing and means to detect and sanction breaches of transparency
provisions. There will be an overlap between GRECO and the ACN Istanbul Action Plan
monitoring process for several countries in this regard.

Overall, GRECO member states demonstrated a high level of enthusiasm and co-operation in
implementing the recommendations at the early stages of monitoring. Many countries made
special efforts in the EU accession process i but some stopped or even reversed their anti-
corruption efforts as soon as they became members of the EU. Some countries tried to eliminate
recently established specialised anti-corruption institutions and get rid of anti-corruption leaders.
It is also difficult to maintain international anti-corruption standards in the new EU members,
partly due to the fact that some long-time EU members do not always follow them. There are
countries which only implement certain measures when they need to show their population or the
international community that they are fighting corruption. Generally, the level of enthusiasm and
co-operation in implementing the recommendations decreased over time. It is crucial for GRECO
to bring this level back up again, and to ensure full implementation of the Council of Europe anti-
corruption standards across all its members.

Mr. Patrick Moulette, Head of the Anti-Corruption Division, OECD, discussed OECD
initiatives to fight corruption. The 1997 OECD Anti-Bribery Convention is very specialised and
focuses on foreign bribery 1 the supply side of international bribery. Companies from signatory
states are prohibited from bribing public officials anywhere in the world. To date, 30 OECD and
seven non-OECD members have become parties to the OECD Convention, including Bulgaria,
Estonia and Slovenia in the ACN region.

Over the past 10 years since the adoption of the OECD Convention, the Working Group on
Bribery has ensured progress in its implementation through a rigorous monitoring process. Peer
pressure and mutual evaluations help to improve the general level of implementation. The
Working Group on Bribery has completed two rounds of evaluations, and is currently preparing
for the 3" round. Implementation of the Convention remains a challenge for signatory countries.
The Working Group on Bribery is also engaged in efforts to strengthen its legal instruments, e.g.
related to corporate liability, mutual legal assistance and bribery through intermediaries. There is
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also ongoing work to ensure adequate support by law-enforcement bodies and prosecutors, and to
engage them in the discussion of ways to more effectively prosecute foreign bribery cases.

In addition to the work related to the OECD Convention, the Working Group on Bribery
continues its co-operation with non-members; this is structured by region, including the ACN, the
Asia-Pacific Anti-Corruption Initiative implemented jointly with the Asian Development Bank,
and regional programmes for Latin America, Africa and MENA. The main objective of these
programmes is to share OECD experiences and methods with non-member economies.

The ACN is one of the longest-running programmes; it is 10 years old, like the OECD
Convention. The ACN gathers key stakeholders in an inclusive and multidisciplinary process i it
brings together not only governments from the region, but also NGOs and international
organisations. The Istanbul Action Plan is the main priority of the ACN. Its strength lies in using
the OECD methodology to review countriesdprogress.

The last ACN General Meeting took place in 2005 in Istanbul; the 2008 session was the first time
that the ACN General Meeting was hosted by a member country. Two important documents were
presented at the meeting of the ACN Steering Group: a summary report on implementation of the
Istanbul Anti-Corruption Action Plan since 2003, and a proposal for the second round of
monitoring. Voluntary contributions will be required to continue this work. The ACN Steering
Group aimed to agree on future steps by the end of the meeting.

Mr. Giovanni Gallo, Legal Expert, UNODC, made a presentation on the UN Convention against
Corruption (UNCAC) and elaboration of its review mechanisms. Today, the UNCAC has 117
state parties. Initially, developing and transition economies constituted the majority of the state
parties, but this imbalance was rightened when many OECD members joined. Signing and
ratification alone are not enough. A review mechanism is necessary to allow the countries to
assess progress, identify shortcomings and ways to resolve them.

The UNCAC does not call for a review mechanism, but leaves this decision to the Conference of
the State Parties (CoP). The 1% CoP took place in Jordan in 2006, and the 2™ in Indonesia in
2008; the next Conference will take place Qatar in 2009. The 1% CoP agreed that a review
mechanism was needed. While the UNCAC review mechanism should take inspiration from
existing review mechanisms, it cannot be exactly the same as it will need to accommodate the
interests of a global community of countries.

The 1% exercise towards an UNCAC review mechanism involved a self-assessment check list,
which was sent to all state parties; it focused on selected issues in key articles. There has been a
mixed response from both reporting and non-reporting state parties. The largest share of reporting
countries is in Eastern Europe. To date, 16 ACN countries have ratified the UNCAC, one has
signed, and three countries have not ratified it. Of 16 countries that ratified the UNCAC, 13
submitted self-assessment reports.

The 2" exercise, implemented in parallel, involved a voluntary pilot review project, for 28

countries from all parts of the world (including three ACN counties: Croatia, Romania and
Serbia). This is a combination of self-assessment, peer review and expert visit. The purpose is to

18



Anti-Corruption Network for Eastern Europe and Central Asia
7" General Meeting, 25-27 June 2008, Thilisi, Georgia

identify implementation gaps and ways to bridge these gaps, and to follow up. This process is
very close to the existing review mechanisms.

In Indonesia, the CoP agreed on parameters of the future review mechanism: it should be non-
adversary, non-punitive, non-intrusive, should not produce country rankings, should promote co-
operation among the state parties and exchange of information, and complement existing
mechanisms in order to avoid duplication. Progress to date is encouraging that the next CoP will
adopt the decision to establish such a review mechanism.

Mrs. Monica Macovei, Adviser to the Prime Minister of Macedonia on anti-corruption issues and
Former Minister of Justice of Romania, stressed that fighting corruption i especially political
corruption T is not an easy task. Sometimes it seems impossible. It may be easier to fight
corruption in local administrations. The biggest problems arise in prosecuting corruption at the

political level. During the two year s bef ore Romaniads aceessi

corruption measures were introduced, and law-enforcement was significantly strengthened. After
accession, the situation has changed dramatically, which showed that there was no real political
will to fight corruption, but false actions in order to enter the EU.

When one fights political corruption, corrupt politicians from all parties stick together and fight
back. In 2005, the first Romanian politician (vice prime minister) was investigated for fraud.
Reaction to this case demonstrated that other members of the government did not expect people in
power to be investigated. Just before the ACN meeting in Thilisi, the Romanian Parliament was
asked to vote to allow a search of the premises of the former prime minister. In both cases,
negative reactions from people in power reflected their attitude: fitoday it is him, tomorrow it can
be any of us, we have to stick togethero (see also discussion during Thematic Session 1).

There is an important difference between corruption in the West and in post-communist countries.
In the West, corruption is rather an exception 1 it happens when individuals violate ethical norms,
but is not systematic. Corruption cases usually receive public attention. In the post-communist
countries, corruption is inherent to political decisions. The World Bank calls this phenomenon
fistate captured; it is also known as filaws with destinationd. In post-communist countries,
governments and parliaments adopt laws not in the public interest, but for the interests of one or
few companies, or a group of people. Some examples of this practice follow.

Romania has good public procurement legislation, which requires competitive tenders. But for the
past 15 years, every time there was a large contract, the governments prepared emergency laws
which gave a particular contract to a specific company; the emergency laws had immediate effect
and could not be reversed. (It is worth noting that all the past governments used this practice.) The
same thing happened in the privatisation process. Before EU accession, a good law on bankruptcy
was adopted, T but immediately after the accession, the government decided to suspend this law
for 28 companies. The law on funding of political parties was amended during pre-accession to
strengthen controls, but the amendments were suspended and postponed and are not enforced.
Duty free shops were abandoned before EU accession, and allowed back on non-EU borders
immediately after joining the EU.

What are the reasons for fstate captureo in post-communist countries? Privatisation involved a
massive transfer of property from state to private hands, providing room for corruption. Public
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procurement, such as major public infrastructure contracts, was also affected. Privatisation and
public procurement processes were launched when the legal framework was weak, which allowed
corruption to thrive. Individuals who benefited from corrupt privatisation and public procurement
later joined the political class, and became the politicians of today.

What solutions can be proposed? The political class needs to be changed and cleaned. This has to
be done by people through democratic processes. Technically this cleaning process can be
supported by very strict incompatibility and conflict of interest rules and asset declarations.

There are cases, e.g. in Romania, where public officials with life-long records of public service,
own and declare very significant assets, which cannot be explained by their salaries or other
legitimate incomes. However, these cases did not result in any actions by the authorities. Many
judges and prosecutors also declare large fortunes acquired during their public service. Article 20
of the UNCAC on illicit enrichment can be a very effective tool to promote confiscation of the
unjustified assets of public servants in the post communist countries. In Macedonia, efforts are
underway to introduce this provision.

Conflict of interest and asset declaration systems must be supported by independent law-
enforcement, equipped with all necessary instruments and powers. In Romania there is a
specialised anti-corruption law-enforcement prosecution service T Anti-Corruption Directorate,
known as DNA, which was strengthened during the EU accession process and demonstrated a
good record in prosecuting high level corruption. The DNA still investigates MPs and active
ministers. However, since the accession this body has been under continuous political pressure.

Investigated politicians often state at press conferences that they are looking forward to proving
their innocence in front of judges. But, in practice, hearings are postponed for a variety of reasons
including immunities, health conditions, unavailability due to business travel, etc. Unfortunately,
courts accepted these excuses and no hearings have yet taken place. It is therefore crucial to
reform the judicial system to fight corruption. After independence in post-communist countries,
judges were given important privileges to ensure their independence, including life tenure. But
little was done to ensure the integrity and professionalism of these judges, which resulted in the
current problems.

Funding of political parties is one more area which needs enforcement, and very strict measures
to break the link between the people in power and business.

This experience indicates that a policy of fismall stepso is not effective in the fight against

corruption. It leaves time and opportunities for corrupt politicians to reverse progress made. Major
and more radical measures are therefore necessary.
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FIGHTING CORRUPTION IN GEORGIA

This special plenary session dedicated to the achievements and challenges of Georgian authorities
in fighting corruption was chaired by Mr. Vakhtang Lejava, First Deputy Minister of Economic
Development of Georgia.

Mr. Lejava opened the session by reiteratingt hat corruption i s not a p
and Georgia is not an exception. Corruption in countries like Georgia may appear hopeless; it may

seem that corruption is so deeply rooted in the mentality, institutions, business processes and daily

life that its eradication is impossible T or that public institutions and businesses may collapse

should corruption be removed, because they are heavily dependent on it.

The Georgian experience shows that there are no hopeless cases; it is possible to remove
corruption from very corrupt institutions, sometimes very quickly.

A few years ago Georgia faced serious problems as corruption spread throughout the country.
There were numerous bureaucratic barriers, some deliberately created to absorb corruption
proceeds. There was a lack of supervision and control, no adequate penalties and enforcement.
Legislation was formally satisfactory but not properly implemented.

Before the start of the anti-corruption campaign, there were many excuses for being corrupt i pay
was not adequate, there was no motivation or leadership to fight corruption. Civil servants were
not dedicated to changing the situation. This provided a personal moral excuse for corruption.
Corruption was dealt with as a symptom of a disease in the public administration and was treated
as such.

When Georgia started fighting corruption, it faced a dilemma: whether to focus on some specific
parts of the problem (e.g. the police, penitentiary or other sectors), or to take a more systematic
approach. It was decided that it was not possible to isolate one institution from others and to keep
it clean while other institutions remained corrupt.

The second dilemma was to choose between fipositive goalo and finegative goalo approaches.
Would Georgia fight against something 1 corruption 1 or fight for something i good governance,
better education, improved health care, and cleaner police? This essentially means freeing these
institutions from corruption.

The important decision taken 4-5 years ago was to opt for a holistic approach rather than isolating
certain areas or institutions, and to take a positive approach rather than fighting against corruption.
The goal was to provide a better life for Georgians, better institutions and a better economy 1 all
free from corruption.
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The biggest challenge was to improve the public sector i decentralise public service, more
effectively distribute power, limit discretionary powers, adopt preventive and punitive legislative
measures, and ensure transparency and accountability. The most important goal was to show
political will and enhance o f f i mtegety. $hé first step in the reform effort was to decrease
the number of public officials by 50% while simultaneously increasing salaries, sometimes by 10-
20 times. This made public service an attractive career choice, which could compete with private
companies and NGOs for talented individuals.

A number of measures were implemented to reduce administrative and regulatory burdens and to
reduce the role of the state in business regulations, diminishing possibilities for corruption.

In the education sector, Georgian authorities changed their approach from financing infrastructure
(i.e. direct subsidies to educational institutions), to financing of users of educational services.
Pupils and their parents therefore began to control how their money was spent by schools and
their principals, sitting on supervisory boards and taking active part in school management and
budget control.

Georgia is now updating its anti-corruption strategy, a key foundation of the overall economic,
social, and human development agenda. Anti-corruption measures are an integral part of all
government activities. A key to the Georgian success was that anti-corruption work was not
isolated from other efforts. And, of course, political will and zero tolerance for corruption were
crucial.

Mrs. Tiko Burjaliani, First Deputy Minister of Justice of Georgia, covered the legal reforms
related to anti-corruption work in Georgia. Despite the recent achievements, she said that
Georgian authorities understand that there is no time to relax T fighting corruption is an ongoing
process and should be sustained.

Creating a legislative framework to fight corruption is critical. Georgia has significantly improved
its anti-corruption legislation and continues to do so with support from international organisations
(that is very much appreciated).

An early key legislative improvement, enacted in 2004, was the introduction of an instrument to
confiscate unexplained wealth. This mechanism was quite controversial at the time, and difficult
to implement in practice. However, the approach proved effective, and authorities managed to
hold responsible hundreds of public officials including ministers, MPs, judges and prosecutors. It
was a turning point, showing Georgian society that nobody had impunity and everybody should
and could be brought to justice and held accountable for wrongdoing. This destroyed the
perceptionsof A s p e c i a | and goverantentrtelanabc®of corruption.

Later, criminal legislation was supplemented with new provisions on the forfeiture of crime
proceeds, which is different from the confiscation of unexplained wealth. Proceeds forfeiture is a
type of sanction related to a particular criminal offence and can only be applied by a judge.
Unexplained wealth investigations occur when a prosecutor has sufficient grounds to believe that
a public official convicted for a corruption-related crime possesses excessive assets in relation to
his public income. The prosecutor can launch separate proceedings to demand forfeiture of such
wealth; the burden of proof is on the public official to show that the property was acquired
through legal means. The law also covers public officialséfamily members.
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According to recommendations of international organisations including the OECD and GRECO 1
and in line with the Council of Europe Criminal Law Convention on Corruption, which Georgia
ratified i further amendmentst o G e anti-gorruptidrslegislation were introduced.

Criminal liability of legal persons is a completely new concept that has been recently introduced.
The new legislation has not yet resulted in any cases, but the Pr osecut or 6s of fi c
prosecutors and investigators to make this law effective.

Following OECD recommendations, provisions of the Georgian criminal law on active and
passive bribery were reformed. Replacing a typical Soviet approach, which criminalised only
giving or taking of bribe, the new Georgian legislation also criminalises offering and promising of
bribes. New criminal offences on trading in influence and commercial bribery were also
introduced.

Progress has also been achieved through enhanced law enforcement, increased prosecutions for
corruption offences, more confiscated/forfeited property, supplemental training for law
enforcement agencies, etc.

The Ministry of Justice is now working to ratify the UN Convention against Corruption. It is a
complex document, and ratification will require various important legislative changes; a package
of relevant legislative amendments will be submitted for the autumn 2008 session of the Georgian
Parliament.

In addition to legal reforms aimed at effective criminalisation of corruption and law-enforcement
efforts, the Government also implemented measures to promote integrity and prevent corruption
in public institutions. General Inspectors were created as internal financial auditors for public
institutions. They supervise adherence to codes of ethics, and can apply disciplinary measures to
those who violate them. The Council of Europe and the Dutch Government have assisted with
training in this area.

Despite all the efforts and progress made in the fight against corruption, more daily work is
required to ensure that law enforcement agencies are capable of addressing individual cases. Work
should also continue to ensure that policy makers can identify corruption risks and take preventive
measures by developing guidelines, training officials and increasing public awareness.

Mrs. Eka Zguladze, Deputy Minister of Interior of Georgia, presented practical case showing the
interior forces reform in Georgia. Four years ago, Georgia was marked by double standards and
wide social acceptance of bribe-giving and bribe-taking. The problem particularly involved the
law enforcement system; the perception was that one should not trust the police because they are
corrupt, part of organised crime, unwilling to investigate small cases that do not bring income, and
unable to investigate major crimes due to links with organised crime.

At that time there were 75,000 employees in the interior bodies, but no money to pay them or
equip them properly. Multiple independent agencies were responsible for maintaining law and
order and protecting national security, resulting in a lack of co-ordination, functional overlaps,
waste of resources and corruption. High-level corruption and organised crime permeated law
enforcement agencies. Law enforcement authorities had a negative reputation overall and lacked
public trust.
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After the political leadership decided to fight corruption and the necessary legislative changes
passed the Parliament, the Ministry of Interior had to implement practical measures to rebuild
itself as an effective law enforcement agency able to combat corruption and other crimes and to
eliminate corruption in the government itself. Many reforms were accomplished in parallel, and
change happened very quickly.

The initiative started with institutional reforms. The Ministry of State Security, Border Guard
Service, State Department for Emergencies and other agencies were merged into one single
Ministry of Internal Affairs i the main law enforcement agency in the country. The Ministry was
fully demilitarised; all military components were handed over to the Ministry of Defence. The
overall number of employees decreased to 22,000. The screening process was not perfect, but it
was fair 7 people with clean record stayed, others had to leave. This sent a strong political
message of zero tolerance for corruption.

Ai Mintenanced measures followed, including establishing clear operational procedures and
creating internal investigation/monitoring units. The policy aims to both prevent malpractice and
ensure job security, which is highly important in such hierarchical structures as police units. Other
new measures included transparent recruitment and dismissal procedures, merit-based
promotions, measures to improve performance (on-going trainings, modern equipment and
facilities) and building competitive spirit, dignity and self-respect in officials.

Reforms to the police system were put in place very quickly. Restoring motivation and self-trust
among police was an important task. This attitude change was the biggest challenge and took the
longest to achieve. Authorities increased salaries, improved uniforms and equipment, created a
more appropriate working environment, invested in the infrastructure, etc.

Local police offices became local gathering places, making the police part of the local
community, especially in rural areas. This demonstrates a renewed societal trust in the police.
About 70% of the public now believe that the police has significantly improved over the past 3
years, and 96% of these individuals no longer think that the police are corrupt. About 98% of the
whole population believe that the patrol police are the least corrupt public agency in Georgia.
Trust levels were only 3% when the reform was launched.

During questions and discussion, which showed great interest in developments in Georgia,
several important issues were explored in more detail:

1 The legislative provision on confiscation of unexplained assets from public officials played
an important role in Georgian anti-corruption efforts, and triggered a very active
discussion at the meeting. One question was whether confiscation should be considered
under civil or criminal procedure. It was originally treated within the administrative law.
Initially, after the conviction was obtained, the prosecutor could request the court to start
an administrative procedure, which required that: i) an official possess certain amount of
property or other assets, and ii) that this amount be not in line with his/her income
declaration. The burden fell on the public official to prove that the assets were of a legal
origin. According to Georgian officials, this is not a reverse burden of proof but a shared
burden. In 2007, the approach was changed to civil procedure (civil forfeiture). This
increased procedural efficiency, because seizure and confiscation proceedings for other
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crimes (racketeering, organised crime, drug dealing, etc.) were dealt with under the civil
law.

Specialisation of law-enforcement bodies played a key role in effective prosecution of
corruption-related crimes. Criminal investigation of corruption is centralised and
conducted by the Investigative Department of the Prosecutor General6 ©ffice, headed by
the Deputy Prosecutor General. Regional units are subordinated to the central Investigative
Department, rather than local chief prosecutors. The Department is exclusively responsible
for investigating corruption-related crimes (all other criminal offences are investigated by
other institutions and supervised by prosecutors).

Judicial reform must keep pace with other reforms T the judiciary is crucial to effectively
fight corruption. It must be independent, while ensuring that corruption cases are
effectively adjudicated. Unlike the police reforms, changes to the Georgian judiciary were
difficult to achieve despite legislative amendments, recruitment and training of new
judges, and other measures. The judicial reform is ongoing, and further implementation
measures are required.

General Inspections are the main prevention bodies in Georgia; they are not punitive, and
report directly to ministers (heads of institutions). General Inspections: conduct general
assessments; detect corruption risks and report them to institutional leadership; develop
guidelines to eradicate such risks. General Inspections are also responsible for disciplinary
proceedings, but they have no law enforcement powers. A draft law on a centralised
government Inspector General Office was prepared and submitted to the Parliament; its
consideration is pending.

Civil society played a very important role in the anti-corruption efforts in Georgia. For
example, at different stages of the police reform NGOs participated in developing internal
procedures for police officers and training staff. There were also important social
rehabilitation, re-training, and grant and assistance schemes for police staff who lost their
jobs during the reform. NGOs took part in awareness-raising campaigns and public
discussions.

Progress in implementing anti-corruption measures varies across sectors. While the
education sector has been presented as a positive example, the health care system in
Georgia was not affected much by the anti-corruption reforms. Measures in this sector are
based on the liberal approach, which is the core of all transformations in Georgia. The
health sector was privatised, and the classical Soviet or post-Soviet model is no longer in
place, which will require new approaches to tackle corruption.
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INVESTIGATION OF COMPLEX AND HIGH-LEVEL CORRUPTION CASES

The first thematic session addressed key obstacles and solutions for effective prosecution of high-
level, complex corruption cases. The discussion was based on cases from four countries
(Romania, Azerbaijan, Bulgaria and the USA) involving political corruption, privatisation,
procurement, foreign bribery, immunities, mutual legal assistance (MLA), liability of legal
persons, asset recovery, confiscation, financial investigations and independence of law
enforcement bodies.

The session was chaired by Mr. Robert Leventhal, Director of Anticorruption Programmes and
Governance Initiatives in the Bureau for International Narcotics and Law Enforcement Affairs,
State Department, USA. He opened the session by drawing attention to the ACN Draft Summary
Report on Progress and Challenges in Fighting Corruption in Eastern Europe and Central Asia,
which indicated that the number of prosecutions of high-level officials remained relatively low in
the region.

Mr. Daniel Morar, Head of the National Anti-Corruption Directorate (DNA) of Romania,
described the functions of this specialised anti-corruptionp r 0 s e ¢ u t, whicb is attashkedftoi c e
the High Court of Cassation and Justice of Romania. He presented several major corruption cases
successfully investigated by the DNA and obstacles DNA has encountered in its work.

The first case concerned a public procurement tender organised by the Romanian Ministry of
Justice to purchase about EUR 20 million worth of medical equipment for the National
Administration of the Penitentiaries hospitals. It involved corruption in public procurement,
bribery of foreign officials and abuse of functions against public interests. A Swiss company and
an Austrian company won the procurement contract T despite the fact that they submitted the most
costly bid for similar equipment proposed by other bidders. The National Administration of
Penitentiaries later also concluded that procured equipment valued at EUR 3.4 million could not
be used for various reasons. MLA requests filed with relevant Swiss and Austrian authorities
revealed that the Swiss companyd &ax reports showed payment of bribes to Romanian officials in
charge of the tender, including the tender commission chairman who allegedly received EUR 4.3
million in bribes. The DNA conducted the investigation and charged the chairman of the
commission with bribe-taking and abuse of functions (the case went to trial in March 2007).

The second case study touched upon the challenges in prosecuting members of the Romanian
Parliament and other government officials. The law regulating responsibilities of the Members of
the Government stipulates that criminal investigations regarding Ministers can only be initiated at
the request of the President of Romania or of one of the chambers of Parliament. In July 2007 the
Constitutional Court of Romania extended this rule to cover former ministers. The High Court of
Cassation and Justice then decided that the decision should benefit not only future cases, but also
defendants on trial at that time. In March 2008 the Constitutional Court further decided that in
case of ministers/former ministers who are also members of Parliament, the request for
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investigation should not be issued by the President, but by the Chamber of Deputies or the Senate
(depending in which chamber the person served). The DNA therefore had to forward to the
Parliament files concerning two former ministers and one current minister, even though those
cases were already being investigated according to the laws in force at the time.

Mr. Morar also described the investigation of a high-level trading-in-influence case involving one
former minister who acted as an intermediary between the minister in charge of public
procurement and businessman who participated in a number of procurement tenders. Upon the
D N A d@eguest the President of Romania lifted immunity of the minister, who was subsequently
charged with trading in influence. The investigation involved wiretapping and co-operation by
one of the offenders T the businessman i who assisted in exchange for a reduced punishment. The
case, which is ongoing, included charges against the minister (trading in influence), the former
minister (complicity in buying of influence) and businessman (buying of influence).

Mrs. Monica Macovei, Adviser to the Prime Minister of Macedonia on anti-corruption issues and
former Minister of Justice of Romania, commente d o n  Mr preserthtion. 8he diressed that
secret surveillance measures are crucial in investigating organised crime, money laundering and
corruption cases. She also described how political reaction may obstruct effective investigation of
high-profile corruption cases. In Romania, after the investigation of the Minister of Agriculture on
suspicion of bribery, several draft laws were initiated in the Parliament aimed at amending the
criminal procedure. It was suggested, inter alia, that investigators notify relevant person that
he/she is under investigation before starting to intercept his/her communications.

The procedure for conducting searches was also amended to require that investigators ask the
suspect to voluntarily hand over the object of the search before requesting a search warrant from a
judge. Lawmakers also suggested limiting the term of criminal investigations to 6 months. These
amendments were adopted by both chambers of the Romanian Parliament but vetoed by the
President. The bill was therefore returned to the Parliament and its re-consideration is pending.
They did not provoke much debate in the media, but stirred negative reaction from the
international community.

Mr. Kamran Aliyev, Director of the Anti-Corruption Department under the Prosecutor General
of Azerbaijan, presented recent developments in Azerbaijan related to adoption of new anti-
corruption legislation. These include amendments to the criminal code and criminal procedure
following ratification of the Council of Europe and UN anti-corruption conventions. One
development was the establishment of the Anti-Corruption Department under the Prosecutor
General of the Republic of Azerbaijan, which is specialised in detection and investigation of
corruption cases. He outlinedt h e D e p amairt achieventerd@ssand presented statistics on its
performance. The second part of the presentation covered challenges faced by the Department
during investigation and prosecution of corruption cases, in particular confiscation of illegally
obtained property from the third parties and relations between participants in the criminal
procedure.

Mrs. Tanya Nedkova, District Prosecutor in Bulgaria, focused on corruption in public companies
T in particular diversion of property T and investigation of such cases. She stressed the importance
of co-operation between investigating authorities and state financial control institutions for
effective investigation. Mrs. Nedkova presented a case study of an anti-corruption investigation
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against the manager of a publicly owned company. The case involved charges of
misappropriation, criminal breach of trust, and improper management of entrusted property. The
general legislative framework for combating corruption in Bulgaria was also presented.

Mr. Peter Strasser, Federal Prosecutor from the USA, presented the case of successful
prosecution for corruption of Mr. Edwin Edwards, Governor of Louisiana. Governor Edwards
who was the most influential official in his state, organised a system of corrupt deals, controlling
business activity in the state. He was prosecuted on 28 counts of organised crime and corruption.
Mr. Strasser presented a six-step method for successful investigation and prosecution: gathering
intelligence (informants and victims); recording conversations (body and wiretap); undercover
operations (using a special FBI fund); going public with the search (search warrants); and then
following the money trail (analyse records, track financial activity, compare annual financial
disclosure declarations with expenditures). Working with fiinsiderso (plea bargaining/immunity)
and prosecuting groups (show criminal patterns, racketeering and money laundering; freeze assets
before trial) are also successful strategies.

Mr. Daniel Thelesklaf, Executive Director of the Basel Institute on Governance, presented the
main stages of the asset recovery process. Switzerland has had a number of relevant cases, some
of them successful, over the last few years; USD 1.8 billion has been repatriated to victim
countries. However, another USD 2 billion is still frozen in Swiss bank accounts waiting for
expatriation.

The asset recovery process can be divided into five principal steps: initiating a case (identification
of cases); tracing assets (usually the crime is committed in one country and the criminal proceeds
find their way to another country, traditionally financial centres); freezing assets;
confiscation/forfeiture; repatriation. Each step involves a number of challenges. For instance,
political impediments to initiating cases, or confiscation that concentrates on the person and is not
in rem (not an objective forfeiture).

A number of solutions can be used to tackle these problems: casual findings to trace corrupt assets
(when bribery is discovered during a separate criminal investigation, e.g. tax investigation);
possibility for prosecutors to spontaneously disclose cases to foreign counterparts (without
waiting for a mutual legal assistance request); administrative seizure of assets instead of criminal
procedure.

In any asset recovery case, political will and institutional capacities are essential components for
success. To increase institutional capacities, countries (especially countries in transition) need:
specific, tailor-made asset recovery training for law enforcement agencies, MLA specialists and
financial intelligence units (FIUs) staff; hands-on assistance in asset recovery cases; case
management systems and mechanisms to exchange relevant information on financial transactions.

Mr. Klaudijo Stroligo, Senior Financial Sector Specialist, World Bank, made a presentation on
the use of anti-money laundering tools for anti-corruption purposes. His remarks were based on
the WB project (survey) on the work of anti-corruption agencies and their co-operation with
financial intelligence units. The survey covered 13 national anti-corruption agencies. Its
conclusions included the following: the relationship between anti-corruption agencies (ACAs) and
anti-money laundering bodies tends to be less formal, but in the majority of cases is still governed
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by laws, regulations and/or memoranda of understanding. When anti-corruption agencies

exchange information with FIUs the anti-corruptionagen c i es artestus oy émnas Hartr
they have more access to the FIUsO confidential information. An anti-money laundering

component T addressing both repressive and preventive elements of the anti-money laundering

system i should be included in anti-corruption training programmes.

During the general discussion, the following issues were raised:

1 Ensuring independent investigations and prosecutions is particularly important for high-
level corruption cases, as law-enforcement officers can be pressured not to pursue
investigations or to start cases without the necessary justification. Participants stressed that
independence of investigations and prosecutions can be a concern in any system, and there
is no magic formula to ensure the lack of interference. However, special measures may
help to safeguard independence of anti-corruption law-enforcement bodies in the ACN
region. Participants said appointment procedures for the b o d ileaedsrship, and status of
the bodies and their employees are important. For example, in Romania prosecutors are
independent and part of the judiciary, like judges i and not subordinated to the executive,
which provides job security and protection from political persecution. However, even with
such a status, they can fall under attack from the political authorities, which happened in
Romania. Another solution is to limit transfers of cases: prosecutors working on cases are
more likely to be independent from their superiors when their cases cannot be easily
transferred to another prosecutor. Independence, however, should not be absolute and law
enforcement agencies 1 including anti-corruption bodies i should be properly supervised.
Sometimes too much independence can be dangerous as well; there needs to be a mixture
of autonomy and accountability, a system of checks and balances.

1 The sustainability of anti-corruption agencies depends, among other things, on the will of
politicians to support anti-corruption work and bodies. When anti-corruption agencies
succeed in bringing prosecutions of high-profile cases and thus challenging high level
political corruption, they might face opposition from parliamentarians or political office
holders 1 and risk disbandment, dismissal, negative media and so on. In such cases the
support of civil society and NGOs is very important, as they can protest against such risks
and appeal to the international community.

f The session also discussed legislative vulnerability: countries’ new tools can advance
effectiveness of investigations/prosecutions, but they can also pose new challenges as they
are implemented. Another facet of this vulnerability is that political elites, threatened by
increasing prosecutions, may be tempted to manipulate the legal frameworks to undermine
the effectiveness of investigative and prosecutorial bodies.

1 According to a recent World Bank study, in some countries there is disconnect between
anti-corruption agencies and the financial intelligence units established in connection with
anti-money laundering regimes. The anti-corruption agencies recognise the value of
individual anti-money laundering measures, but sometimes undervalue co-operation with
the FIUs. Co-operation between anti-corruption agencies and anti-money laundering
bodies is very important and can be a useful tool for prosecuting corruption, e.g.
suspicious transaction reports can be grounds for launching investigations into corrupt
acts. Co-operation between anti-corruption and anti-money laundering bodies can be
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increased through memoranda of understanding, establishing liaisons, and ensuring co-
ordination among the institutions. More training on the anti-money laundering tools in
anti-corruption work is necessary both for FIUs and ACAs.

Participants discussed effective approaches for the recovery of stolen assets from third
countries. Many tools exist for international legal co-operation such as Chapter V of the
UNCAC, bilateral MLA treaties, international co-operation under domestic legislation and
even informal co-operation. But there are also challenges, such as difficulty in tracing
assets or in gathering evidence to substantiate MLA requests or to prove cases, and
capacity in formulating MLA requests. New initiatives can be used by the ACN countries,
e.g. International Centre for Asset Recovery and the StAR initiative of the World Bank
and the UNODC, which are working to build capacity in countries on these issues and to
convene experts to define and disseminate best practices.

There has been some progress in building specialised expertise in investigation and
prosecution bodies. The remaining issues include financial analysis, ability to follow the
paper trail and follow the money, and to understand structures and practices in the
business sector. Countries continue to struggle with the issue of immunities, particularly
striking the right balance in establishing and lifting immunities. In some cases measures
that are usually considered preventive, such as asset declarations or anti-money laundering
measures (e.g. scrutiny of politically exposed persons), can also play an important role in
investigations and prosecutions.

Shared issues emerged in all the discussions; these are among the key topics for continued
peer learning and technical assistance, as well as peer pressure and peer support. They
included specialised investigative techniques, incentives for obtaining co-operation from
witnesses and witness protection, using new tools in successful investigations and
prosecutions, international co-operation in investigations and increasing capacity to
provide MLA. There is growing experience with tools related to freezing, seizing and
confiscating the proceeds and instruments of corruption, which again raised the issue of
international co-operation. Difficulties in putting together cases, sensitivity of fair trial,
and rights of third-party asset holders were also mentioned.
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CONFLICTS OF INTEREST AND ASSET DECLARATIONS BY PUBLIC OFFICIALS

The second thematic session was chaired by Mr. Drago Kos, President of GRECO and Chairman
of the Slovenian Commission for the Prevention of Corruption. The session included a set of
presentations (by the USA, France, Lithuania, Albania, Romania and Estonia) on country
approaches to managing conflicts of interest and asset declarations by public officials. The
presentations were followed by a general discussion about common challenges in ACN member
states and ways to overcome them, and the impact of existing systems on corruption.

Mrs. Jane Ley, Deputy Director, Office of Government Ethics (OGE), USA, presented an
overview of the US federal-level system of asset declarations, pointing out that it was designed for
prevention and detection of conflicts of interest and corruption and is not aimed at detection of
illicit enrichment crimes.

The US experience highlights the importance of public access to asset declaration information.
Until 1978 asset declarations had been confidential, but financial disclosure reports become
publicly available following the Watergate scandal. The aim was to increase public confidence in
the Government, to demonstrate the high level of integrity of the vast majority of Government
officials, to deter persons from entering public service if their finances would fail to bear up to
public scrutiny, to enable the public to better evaluate public official gedformance and to prevent
conflicts of interest through public scrutiny of official activities.

In the United States, separate systems are in place for the different branches of the government.
The US Office of Government Ethics (OGE), which was presented, covers only executive branch
officials; however, this includes a broad spectrum of people, including those being considered for
Presidential appointments. The US Office of Government Ethics is therefore responsible for up to
1,600 checks per year.

Officials submit reports when they are appointed to or selected for their positions, annually
thereafter and when leaving their posts. Reports include both financial information (assets,
sources of income, purchases, sales and exchanges, liabilities, gifts, reimbursements and travel
expenses) and non-financial information (positions held, agreements and arrangements with past
or future empl oy ereqsred umlea aordlist of anferestiagvd and estandarsisoi)
conduct. In addition, engagement in non-profit activities is reported in the personal financial
disclosure reports.

The system to review the reports is two tiered. They are first reviewed by the agency in which the
person is employed, and a second-level review is performed by OGE for Presidential appointees.
In cases of late submission and/or failure to submit penalties (in the form of fines) are applied. In
cases where officials knowingly make false statements in their reports, more severe sanctions are
applied 1 they can include both fines and imprisonment.
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Finally, among the best practices accumulated by the US, Mrs. Ley specifically identified the
practice of reviewing disclosure reports of individuals being considered for Presidential
appointment. These early reviews serve to both identify potential conflicts prior to the Presidential
appointment and to introduce appointees to the conflict of interest requirements early in the
process. They meet ethics officers and enter into ethics agreements on conflicts of interests before
being appointed.

Mrs. Patricia Dufour, Central Service for Prevention of Corruption (SCPC), France, discussed
the French governmentd s et hics and mlociesf Whiclc dre basefl onitwot er e s
components: prevention and sanctions (repression).

Regulations to prevent conflicts of interest in France include two main elements: Civil Service
Regulations, which provide the legal framework for all civil servants, and the Law on financial
transparency in political life, which applies to elected officials and senior civil servants.

The Civil Service Regulations determine rights and duties of civil servants, and establish
prohibition and authorisation procedures. These include: a ban on engaging in profit-making
activity; strict rules on ineligibility and inconsistency for engagement in political activities;
exer cipanuflagegb @ nl y u gatiom by theiBodrdoof Rrofessional Ethics, which
examines if there is any conflict of interest. The Civil Service Regulations also contain a
whistleblower protection provision.

Conflict of interest provisions for senior civil servants and elected officials include a personal
asset declaration system. The system was introduced in the 8 February 1995 Law on financial
transparency in political life, which replaced the previous Law of 11 March 1988. It covers
selected civil servants (chairpersons; chief executive officers [CEOs] and deputy CEOs of state-
owned corporations and mixed-economy companies; and major state-subsidized housing
agencies), as well as most elected officials T all presidential candidates; Cabinet Members;
members of national parliament (National Assembly and Senate) and of the European Parliament;
regional and departmental elected representatives; and mayors and deputy mayors of towns with
more than 30,000 residents.

The system was established to verify that public officials do not take advantage of their electoral
mandates or offices. Declarations are submitted by all covered categories of officials two months
after their election or appointment, and two months before the end of their mandate or term of
office. In addition, declarations must be submitted during the term of mandate or office in cases of
a significant increase in estate/assets.

In France, the Committee for Transparency of Financial Life was created to review declarations. It
is authorised to request explanations of significant discrepancies between declarations. If the
public official does not fully answer/comply, the Committee can refer the case to the district
prosecutor for potential prosecution. In the event of non-submission of the personal declaration of
assets, elected officials become ineligible for public service for a period of one year, and civil
s e r v appointsehts are rendered void. The figures for violations of various kinds are fairly
high. According to the last Committee report, only 77 persons filed their declarations in a timely
manner, 95 persons were asked to provide explanations regarding their declarations, and 11 cases
were referred for prosecution.
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In addition to measures aimed to prevent conflicts of interest, repressive measures established by
the French Penal Code play an important role in fighting corruption among public officials. The
Penal Codei denti fies six off enc e sincludng mssive torruptiom
trading in influence, misappropriation of public funds, illegal taking of interests, and breach of
fairness in public procurement. French civil servants are also obliged to report to district
prosecutors any corruption-related offences that become known to them, and to provide all
relevant information, documents and reports to facilitate their investigation.

Mrs. Jolanta Petkeviciene, Chairperson, Chief Official Ethics Commission (VTEK), Lithuania,
presented a Lithuanian case-study.

In Lithuania, the Chief Official Ethics Commission is responsible for preventing conflicts of
interest and managing the asset declaration system. Its five members serve 5-year terms of office.
Its Chairperson is selected from the members of the Commission on proposal from the Head of
the Seimus and following approval by the Seimus.

The Commission can independently conduct an investigation or ask the head of an agency to
conduct an investigation; in the course of an investigation, it has the right to receive all necessary
information and can make requests to the President of the Republic on removal of appointees. It
can make requests to the Seimus to remove public officials appointed by the Seimus, and can file
complaints with the courts. Commission decisions can be appealed in the administrative courts
within one year.

The asset declaration management system to prevent conflicts of interest and corruption in the
public service functions on the basis of the Law on Compatibility between Public and Private
Interests. This law stipulates that one of duties of persons employed within the civil service is to
declare private assets.

In Lithuania, the following persons are obliged to submit declarations: state politicians; state
public officials; civil servants; military servicemen and officers of the military service; persons
working for state entities, self-governance entities and those vested with administrative functions;
persons working for budgetary establishments and those vested with administrative functions;
persons working in public establishments and those vested with administrative functions. The
declarations contain information on real estate, stocks, income and other property; information on
individual entities owned, co-owned and co-founded by individuals filing declarations or their
spouses; gifts received within the last 12 months if their value exceeds 1 minimum subsistence
level (an equivalent of about 50 USD); services received for free or paid for by other natural and
legal persons within the last 12 months if their costs exceed 5 minimum subsistence levels;
memberships, responsibilities and ties to entities, establishments, associations, funds and
societies. In addition, filers are required to provide a list of close relatives, family members and
others who could create conflicts of interest.

Asset declarations by the President of the Republic, state politicians, heads/deputy heads of
political parties, judges, prosecutors, heads/deputy heads of Seimus committees or other bodies
under their authority, heads/deputy heads of government entities or other bodies under their
authority, heads/deputy heads of ministerial entities and other bodies under their authority are
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public and can be found on the Internet. At last count, 4,000 such declarations were available;
with approximately 10,000 ready to be made public upon a decision of the Commission.

Mrs. Fatmira Laska, Inspector General, the High Inspectorate of Declaration and Audit of
Assets (HIDAA), Albania, presented the Albanian model, with one agency responsible for asset
declarations and management of conflicts of interest. The High Inspectorate of Declaration and
Audit of Assets of Albania functions as an independent institution responsible for: defining the
rules on declaration and audit of assets; monitoring the legality of financial obligations of elected
and appointed public servants, their family members and related persons; as well as guaranteeing
an impartial and transparent decision-making process in the best interest of the public by
preventing conflicts betweeno f f i publi@ahdprdvate interests.

Under the Albanian system all public officials are required to submit asset declarations, a total of
8,700 officials as of June 2008. They all are obligated to submit declarations covering the
previous year to the High Inspectorate by 31 March of each year. Declarations contain
information regarding their assets and the source of such assets, and financial obligations,
including information on real estate and other property that can be registered in public registers;
objects valued over USD 5,000; shares, securities and parts of capital; liquidities in cash, in
revolving accounts, in deposit, treasury bonds and loans, in national and foreign currency;
financial obligations to natural and legal persons, expressed in national or foreign currency;
personal income for the year, from salary, participation in the boards, commissions or any other
activity that brings personal income; licenses and patents that bring income.

First-time elected or appointed public officials must submit declarations before assuming their
duties, within 30 days from their appointment or election. After leaving their posts, officials must
submit Athe declaration f or m defthaelb days aftar the
end of the term of office. In addition, the HIDAA can request additional asset declarations at any
time.

Once forms are submitted, the HIDAA immediately begins verifying their accuracy. After a
preliminary review, HIDAA checks the forms for arithmetic or logical errors, and then performs a
full audit. Timely submission of the declarations is checked during the course of the preliminary
processing. In case of non-compliance, HIDAA applies administrative sanctions in the form of
fines. During 2007, the High Inspectorate applied administrative sanctions to 70 public officials
for unjustified delays in the submission of their declaration forms. Like in Lithuania and France,
evidence of criminal offences is transferred to prosecution authorities for follow-up.

The High Inspectorate is the main authority for prevention of conflicts of interest in the exercise
of public functions and is responsible for implementation of the Law on Prevention of Conflicts of
Interests in Public Institutions. During 2007-2008, the Inspectorate reviewed 210 conflict of
interest cases, and prevented conflicts of interest in 170 cases. During the same period, cases
involving 29 public officials have been referred to prosecutorial authorities.

Finally, in order to improve its effectiveness, the Inspectorate pursues a policy of close co-
operation with various national and foreign institutions through memoranda of understanding.
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Mr. Alexandru Catalin Macovei, Director, National Integrity Agency (ANI), Romania,
described the Romanian system for managing asset declarations and conflicts of interest.
Following international recommendations, Romania revised its legal framework with a view to
create an effective institution responsible for systematic control of asset declarations, potential
conflicts of interest, and other incompatibilities. As a result, the National Integrity Agency was
created in May 2007 as an autonomous administrative investigative authority with full operational
independence.

The functions of the National Integrity Agency include: verifying asset declarations and
declarations of interests; controlling timely submission of declarations; identifying unjustified
obvious discrepancies between assets and revenues and filing requests with the courts for their
confiscation; detecting conflicts of interest or incompatibilities; notifying the authorities
responsible for criminal investigation if there is evidence or solid grounds indicating that a
criminal offence has been committed; and imposing sanctions and measures provided by the law.

If integrity inspectors discover an obvious difference (at least EUR 10,000) between legal income
and property acquired in the exercise of a public function, they will notify the competent court,
requesting the confiscation of the unjustified assets. As a complementary sanction, the law forbids
individuals who have been convicted from holding a public function, except for elected posts, for
a period of three years.

In case of conflicts of interest, all legal or administrative acts in violation of legal provisions on
conflict of interest conducted directly or through intermediaries are rendered null. Disciplinary
sanctions may lead up to removal from office. Moreover, the convicted person is banned from
exercising public functions, except for elected posts, for a period of three years from the date of

dismissal. The ban isimposed bythec our t , at t he Agencyds request

Despite a relatively short period of activity, the agency has been working on 78 cases.

Mrs. Mari-Liis Soot, Head of Division, Ministry of Justice, Estonia, discussed challenges of
Est oni a &ystemand possible ways to improve it. In Estonia, the Ministry of Justice is
responsible for management of the system of asset declarations. Declarations include similar
information as in other countries, such as general data, information concerning property, property
obligations, other income, taxable income and dividend income, including information concerning
spouses, children and parents.

Officials required to submit declarations include state or local government officials, as determined
by heads of agencies; members of Parliament; the President; members of the Government; the
Chief Justice and justices of the Supreme Court; the Chief Public Prosecutor and prosecutors, etc.

Estonia, with a population of 1.4 million, has about 125,000 public-sector employees and 29,000
civil servants who submit asset declarations. Violations have been detected in only 2,685
declarations, the most common being late submission. In most cases, public officials declare what
they own and not what they are actually using. Declarations are submitted annually unless there is
a change in the estate estimated at more than 30 percent of the overall assets, or if the change
equals USD 10,000 or higher.
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In 2005 Estonia carried out a study, which found that the system of assets declarations was not
helpful in detecting corruption due to untrustworthy information, formal information, burdensome
procedures and paper processing instead of using IT solutions. Proposals to address these
problems included reducing the number of officials covered by asset declarations and introducing
a system to inspect high-risk categories of officials; changing requirements for declarations to
include all used assets and all assets abroad; replacing formal control with quality inspections; and
introducing IT software for processing of declarations.

During the general discussion, two groups of issues were raised: 1) differences among the
various formal systems (including legal and institutional frameworks for management of conflicts
of interest and control of asset declarations, requirements and sanctions); 2) practical problems
encountered by countries using the different systems (what to do with information in practical
terms, what number of declarations is manageable, how can this information be used most
effectively). The following issues were highlighted:

9 Conflicts of interestandp u b | i ¢ aesét declacatiorss hresbécoming a key part of the
anti-corruption landscape, and are now emphasised across the ACN region. It is clear that
there is no one best approach; effective systems require a number of factors, not the least
of which are compatibility with the government structure and transparency of government
processes.

91 The purposes of the systems range from evaluating and addressing potential conflicts of
interest, to assessing actual conflicts of interest and possible unexplained wealth, to
detecting and then confiscating unjustified wealth. The purpose of asset declarations
should be clearly identified in each system to prevent confusion.

9 Delegates discussed how the asset declaration system should relate to tax declarations 1
should asset declarations be separate, or should tax authorities use their sophisticated
collection and analysis capabilities to deal with asset declarations? While representatives
of tax authorities were not present for this debate, a preference for a clear distinction
between the asset declaration system and the tax declaration system emerged.

91 Delegates further agreed that independence (functional and political) of agencies
responsible for asset declarations and conflicts of interest is an important factor which
should not be overlooked.

1 All six systems presented require elected officials to file assets declarations. However,
they vary, e.g. by the levels of position required to file: senior status, or based on risk
assessment of the position, or even all public officials.

1 The issue of how many people should be covered by a system raised interest. Delegates
agreed that the number of declarations should be manageable, depending on the purpose of
the asset declaration system. Some attendees supported universal declarations, which can
be used as a preventative measure, and can be followed up by civil society, media, etc.;
while others were in favour of limiting the categories of public officials submitting
declarations to those with high corruption risks to allow quality inspections of each
submitted declaration.

1 Frequency of submissions and update of declarations should be closely tied to resources
available and also based on the purposes for which the system was created.

1 The same factors should be taken into consideration when selecting methods to review
declarations. Systems for processing declarations ranged from simple reviews of the forms

36



Anti-Corruption Network for Eastern Europe and Central Asia
7" General Meeting, 25-27 June 2008, Thilisi, Georgia

filed to verification and audit of all or some declarations that triggered additional review.
In some cases, random inspections could be effective, while in others non-governmental
actors can play the role of inspectors to provide additional support.

9 There was a consensus reached that the most effective system for processing declarations
should involve IT solutions. Development and introduction of special software would
eliminate human errors in the verification process, as well as ensuring more effective and
timely procedures.

1 The issues of sanctioning and rules for elected officials with immunities and other status
restrictions were raised in the context of ensuring enforcement at the highest level. The
Latvian example was presented as a success; clear procedures for lifting immunities, as
well as independence of the investigating agency, were key factors.

1 Public access to the information collected on conflicts of interest and asset declarations is
vital for the effectiveness of such systems, as well as for strengthening public trust in the
government and promoting transparency of the decision-making process. Most, but not all,
systems discussed provide for making these declarations public i ways of making them
public range from simply providing paper copies upon request to placing financial
declarations on the Internet. Such access can be ensured through various mechanisms (e.g.
models used in Scandinavia, where all information is public, or establishment of effective
mechanisms to respond to information requests). Public availability of reports stirred
debate, in particularh ow t o b al an c aghtpogwrbvdcy with coi ftfi ineeditoas| 6s 6
know.

1 Delegates agreed that there was room for further discussion of conflict of interest
standards, as opposed to asset declaration standards. They also acknowledged the need to
continue sharing good practices and lessons learned from difficulties individual countries
are now facing with their systems. Sharing IT design may also be helpful in the future.
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PUBLIC SUPPORT FOR FIGHTING CORRUPTION

The third thematic session was chaired by Mrs. Tamuna Karosanidze, Transparency
International Georgia. The session discussed how to build public trust in the government and law-
enforcement bodies, and promote reporting of corruption by the public. Speakers also addressed
how government and the media can mobilise the public to support anti-corruption efforts, and the
role of NGOs and the media as watchdogs.

Mr. Pauls Raudseps, editor of the Latvian daily newspaper Diena and member of the Council of
Tl Latvia,descri bed t he | asiGoweranznt éfsrts te dismiss tthe dirdactor
of the anti-corruption agency spurred the two largest political demonstrations in Latvia since the
restoration of independence in 1991. He described the so-c a | lunsbeklla fevolutiond (because
protesters used umbrellas in the rainy weather) and the lessons learned. The result of the
demonstrations was that instead of dismissing the head of the agency, the government fell and the
Prime Minister had to leave his post.

According to a World Bank study, at the end of the 1990s Latvia was suffering from a severe case
of fistate captureo ,or excessive influence of oligarchs over political parties and the media.
Because of this situation, in 2002 the Latvian Government established a specialised agency to
prevent and fight corruption (KNAB). The agency has broad powers to investigate corruption
cases and also control party financing. When the agency was founded, there was heated discussion
over who would run it and influence its activities. The first director was fairly passive and quickly
resigned. In 2002, the party which won the elections and formed the core of the government
intended to appoint as director of the KNAB a person who was well known for her activity in the
anti-corruption area. This became a point of disagreement in the coalition and the government fell.

A new government was formed by three parties closely linked to three main oligarchs. A new
director of the agency was appointed and confirmed by Parliament. Mr. Aleksejs Loskutovs
initially drew much criticism from civil society and the media but later turned out to be an
independent manager who tried to protect the investigative branch of the KNAB from external
pressure.

During the last four years, KNAB has carried out a large number of high profile, effective
investigations of high level corruption and party finances violations. Judges, state secretaries and
other senior officials have be arrested and prosecuted on corruption charges. Three cases made a
huge impact on the public: an investigation against a major political party (court appeal in the case
is pending); the investigation and arrest of one of the oligarchs for bribery and trading in influence
(case will go to trial in July 2008); investigation of corruption at the municipal level in Jurmala
(three people were convicted and two other oligarchs were implicated).

KNABOGs snewbing ereuption led to resistance from politicians. In part because of the
KNAB investigations and related negative publicity, the parties that were close to the oligarchs
received only a slim majority in the October 2006 parliamentary elections. The new coalition
government launched an immediate attack on various institutions, including KNAB. The
Government submitted a request to parliament to dismiss the Director of KNAB. This brought
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about significant opposition in the Latvian civil society. Forty prominent individuals in Latvia
signed an appeal askingpe opl e t o gather on the day of
Director and protest. Surprisingly, a relatively large number of people showed up to protest the
decision. The p ar | i acoabtiont décgded to delay the vote. Then another, even bigger
demonstration was held i about 10,000 people came. Public pressure resulted in the resignation of
the Prime Minister and formation of a new government. The proposal for Mr. Loskutovsd
dismissal was withdrawn.

Despite the successful public protest, in June 2008 a new attempt to fire Mr. Loskutovs was
initiated". Formal grounds for dismissal are financial violations in the agency, namely the fact that
money seized during investigations had disappeared. This confirmed the p a r tinteetisn6to
weaken the agency. It may, however, become a Pyrrhic victory for the parties currently in the
government because they have already lost much of their support. New parties have emerged on
the wave of the protests and the next elections will likely result in a change of political leaders.

What can be learned from these events? Firstly, to fight corruption and clean important
institutions such as the judiciary, independent institutions specialised in corruption investigations,
like KNAB, are crucial. Secondly, effective investigation and prosecution of high profile cases
builds popular support that becomes a firewall protecting the agency against political retribution.
Thirdly, support from other independent institutions (courts and prosecutors) for the work of the
anti-corruption agency is also important. Finally, if Latvia did not have independent media like
Diena and independent NGOs, like the TI chapter that participated in the organisation of the
protests, the protests would not be possible. The last question is how the public protests can
influence the political environment for the next parliamentary elections to be held in 2010.

Mrs. Laura Stefan, Romanian Academic Society, made a presentation on the role of NGOs in
the fight against corruption, drawing on the Romanian experience. After its EU accession, the pre-
accession political commitment to fight corruption in Romania vanished. One explanation is that
once the external pressure abated, it was not replaced by internal efforts.

The Romanian experience shows that civil society can support the fight against corruption in
several areas: the freedom of information act, transparent and compulsory asset declarations,
transparent procurement contracts, and public exposure of corruption cases. Financial disclosure
is a very important tool of public scrutiny.

Two Romanian case studies were presented: the 2004 Coalition for a Clean Parliament and the
2007 Coalition for a Clean Justice. The first coalition was created to ensure political integrity
through public review of par t i e s 6 cfalackl listsbaftcandidates who \were tarnished
by conflicts of interest or corruption allegations were created.

The Coalition for a Clean Parliament assigned investigative journalists i whose identity was not
disclosed 1 to specific areas of the country (municipality, etc.) where they conducted inquiries into
the backgrounds of party candidates. Journalists compiled a file on each candidate including
reports from the local and national media, publicly available declarations of income and interests,
procurement contracts by the public institution if related to the candidate, etc. All this information
was public and not obtained from criminal files (unless there was a conviction). The initial file
was reviewed by another journalist to verify the data (both the journalist and the reviewer were
anonymous to each other). The draft report on the candidate was then reviewed at the meeting of
coalition-member NGOs. They then discussed and voted on the fistatuso of each candidate:

1 Mr. Loskutovs was dismissed on 29 June 2008.
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whether or not to black-list him/her. The Coalition then tried to persuade relevant parties to get rid
of fiblack-listedo candidates.

The results were mixed. While some fiblack-listedo candidates were taken off the list, almost 100
persons on the list are still representatives in Parliament. At the same time, political parties
created internal screening mechanisms for integrity reviews.

The goal of the Coalition for a Clean Justice is to mobilise active NGOs in the areas of justice
reform and fighting corruption. Its activities include exerting public pressure on the Government
to pursue the course of reform and to refrain from undue conduct.

These efforts show that NGOs should act in coalitions, which are stronger than individual NGOs.
There may be downsidest o t he coal i tion approach, one beir
agreement among several organisations.

Mrs. Lilia Carasciuc, Tl Moldova, spoke about activities of the Tl chapter in Moldova, which
include measuring corruption, public awareness campaigns, research, legal analysis and legal
counselling and monitoring. TI Moldova takes part in the Working Group on Monitoring of the
Implementation of the National Anti-Corruption Strategy and participates in the verification of
state institutionsd reports on how they implement anti-corruption measures. Tl Moldova is also
taking part in the implementation process of the Millennium Challenge Corporation programme
on prevention and combating corruption. An anti-corruption coalition has recently been set up in
Moldova, a positive development; however, there are concerns that the main purpose of the
coalition is to attract donor funding.

Opinion polls showed that people consider the lack of governmental attention to the problem of
corruption as a major problem. The government declares its resolve to fight corruption, but it
mainly concerns petty corruption. Positive developments include adoption of laws on prevention
of corruption and conflicts of interest, introduction of codes of ethics in public institutions,
discussion of a draft law on lobbying, etc. There is an abundance of policy documents, but
problems with implementation persist. Questions of efficiently absorbing significant amounts of
technical assistance and effective donor co-ordination were also mentioned.

Mr. Mustafa Nayem, journalist, Internet Edition Ukrayinska Pravda, Ukraine discussed the role
of investigative journalism in fighting corruption and mobilising public support for anti-
corruption efforts. Investigative journalism is in the early development stage in Ukraine, despite
the role of the fourth power the media is supposed to play.

In Ukraine, state censorship was replaced with self-censorship caused by financial and political
interests of media owners. The media itself are therefore prone to corruption. The image of the
media corrupted by payments to obtain positive/negative coverage results in general scepticism
and lack of trust in investigative materials, even when they are genuine. The media sometimes
become a tool in defamation campaigns, and are losing their role as an impartial watchdog.
Investigative journalism has acquired a tabloid reputation. Another problem is that media reports
can be grounds for launching criminal investigations, but prosecutors often are selective and react
only in cases when there is a political interest.
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THE ROLE OF BUSINESS IN FIGHTING CORRUPTION

The role of business in fighting corruption was discussed during both a plenary session and a
thematic session. The plenary session was chaired by Mr. Nicola Bonucci, OECD Director for
Legal Affairs. Speakers from the private and public sectors were invited to answer the following
questions: What can governments do to promote integrity in the private sector? What can
companies do individually and collectively to prevent and fight corruption in the private sector?
What can governments and companies do together?

Mr. Archil Bakuradze, Deputy Secretary General of the International Association of Business
and Parliament (IABP, London) and Chairman of the Anti-Corruption Commission of the
International Chamber of Commerce T Georgia, presented the initiatives developed by these two
organisations to show what governments and companies can do together to prevent corruption.
The business culture in Georgia is evolving, and companies are increasingly assuming their share
of responsibility in the policy dialogue. ICC-Georgia created an Anti-Corruption Commission in
2008, which aims to develop anti-corruption tools for Georgian entrepreneurs and be an
interlocutor of the government. The IABP is a forum where businesspersons and parliamentarians
can discuss the evolution of the business environment and economic legislation. Mr. Bakuradze
highlighted the importance of organising policy dialogues within established and recognised
structures, to guarantee the transparency of the discussions and protect both the private sector and
the government or parliament side.

Mr. Nadjat Kadyrov, Executive Director of the Confederation of Employers of the Republic of
Kazakhstan, presented the situation regarding bribery and corruption in his country. He first
pointed out that the legislative framework is in place and up to date with the latest international
developments, with the ratification of the UN Convention against Corruption. However,
corruption is so prevalent in Kazakhstan that even the President declared last year that corruption
was threatening the existence of the state. A 2007 poll revealed that 85% of the respondents have
paid a bribe at least once. In Kazakhstan, corruption directly impacts c i t i z e mesulding ini v e s,
50% increase in prices, and rising inflation and social disparities. The shadow economy
(embezzlement, expatriation of capital, etc.) is estimated to represent 30% of business activities. It
is encouraged by the inefficiency of the public administration and is, in turn, a major source of
bribes. A recent poll conducted within the business community indicated strong scepticism
towards recent anti-corruption measures: most respondents have not noticed any change since the
adoption of an anti-corruption plan last year. According to a report issued last year by the
Prosecutor General of Kazakhstan, corrupt transactions in 2006 represented a value of about USD
11.5 million. The most corrupt public services are the judiciary, customs, financial police (which
is supposed to investigate corruption cases) and governors, and the areas of highest risks are
public procurement, customs, taxation and local governmental services. Corruption is so
widespread that it also reaches education, with students paying to obtain diplomas.
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Because Kazakhstan is rich in natural resources, it attracts foreign investors, who also use
corruption z to the detriment of local companies. For instance, the government recently decided
that foreign investors would pay higher taxes, but very soon after this decision a major foreign
investor obtained an exemption. According to Mr. Kadyrov, this example shows that corruption
has reached the highest sphere of the public administration. All measures adopted by the business
associations of employers to fight corruption this far have failed. He therefore proposed that the
fight against corruption be initiated and stimulated by the many NGOs and associations of
employers present in the country. Mr. Kadyrov concluded by indicating that developing business
activities in Kazakhstan will remain impossible until the government commits to fighting
corruption.

Mr. Gunnar Bjorkenor, Senior Vice President and General Counsel of ABB Sweden, as well as
Regional Counsel of ABB Northern Europe (including Baltic countries, Russia and Central Asia),
showcased -ddrBgioONsworla MBB is a large group specialised in power and
automation worldwide. It decided to take action and focus on ethics and compliance issues in
2002, after an ethical and judicial crisis resulted in its being charged significant fines. It also made
changes in response to newly enacted anti-corruption legislation and related tough standards.

To address the crisis, ABBO $op management introduced new internal compliance and ethical
measures. The management formulated a clear message: (i) ABB does not want unethical business
behaviour; (ii) ABB does not need unethical behaviour, because its products are high quality; (iii)
unethical behaviour is illegal, and prosecutors do enforce anti-corruption legislation; and (iv)
unethical behaviour does not pay over the long term (fines are too high to be worth the risk). To
support the message from the top, in 2006, ABB leaders developed its Code of Conduct. The
Code was translated into 45 languages spoken by company employees; a copy of the Code was
sent to each employee. Resources have been devoted to communication, compliance programmes
and training of personnel in order to successfully integrate the policy intoe mp | o daity &v&kd

ABB also more carefully screened its business partners (and therefore decided not to enter into
certain business relations). Reporting is also encouraged, with the creation of a hotline for both
employees and persons with a business relationship with ABB. Mr. Bjorkenor highlighted that
ABB now applies a fizero toleranceo rule and seriously enforces the ethics rules, with internal
investigations and termination of people who behave unethically. ABB is now thinking about
ways to encourage compliance. Finally, Mr. Bjorkenor underlined that a successful ethical policy
should be deeply rooted in the daily life of the company.

Mr. Francois Vincke, Chairman of the ICC Anti-Corruption Commission, presented the strategy
a company should adopt to effectively fight corruption. He said that z whatever the potential
benefits in the short term z fraud and bribery run against corporate efficiency and prosperity. He
particularly noted economic and legal reasons not to bribe. Since 1977, the ICC has advocated for
self-regulation and self-discipline within companies: company values and norms should be
translated into codes of conduct and integrity programmes endorsed by all within the company,
with special support from the top management. These actions should be developed for the long
term and supported by an adequately staffed compliance structure, both in large companies and
SMEs. Mr. Vincke further highlighted that ethical values are also appreciated outside companies,
by potential investors.
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Several entities, including the ICC, have developed reference documents to help companies
establish self regulations. Mr. Vincke echoed Mr. Bjorkenor6 s s t ahét efficiend strategies
must be based on sound processes: continuous training and dissemination of information, careful
selection and remuneration of intermediaries. Companies should also be ready to answer all
ethical questions, encourage whistle blowing, and sanction infringements of the rules. Mr. Vincke
admitted that whistle blowing can be difficult to accept, especially in post-communist countries.
This is why the ICC developed new guidelines on whistle blowing, applicable to all organisations.

Mr. Vincke concluded his presentation by addressing liability of legal entities for corruption-
related offices (see the OECD Glossary on International Anti-Corruption Standards in Criminal
Law, pp. 64-66). Several countriesd | e gal take y sctoemmpsmtarnale gropliance
programmes into account when considering corporate liability for corruption-related crimes. The
ICC believes that governments should recognise when companies have strong codes of conduct
and genuine integrity programmes z and possibly forego or alleviate criminal, administrative or
civil sanctions for these companies in case of legal actions. He recommended that further studies
be devoted to this policy.

Mr. Kakha Bendukidze, Head of the Chancellery of the Government of Georgia, focused his
intervention on what governments should do to promote integrity in the private sector. Mr.
Bendukidze observed that, according to his past business experience, companies cannot stay
absol ugaernd ifirtla highl y Atlest compatiee db noe diractly warkn me nt .
with intermediaries and advisory companies that use corrupt practices, especially in sectors such
as licensing and privatisation. Governments are the leading actors in corruption z they create the
conditions in which corruption becomes necessary. The business sector, especially domestic
SMEs, is hostage to the situation, since most companies cannot refuse to work in a specific
country because of the corrupted environment. For most companies, refusing corruption would
lead to their closure. The main responsibility rests on governments to clean the environment; once
companies get used to bribing corrupt officials, they also try to bribe the clean parts of
governments.

To help prevent corruption in the business sector, the Georgian government reduced the number
of governmental institutions, and made the remaining institutions more efficient. It decided to
reduce interactions between business and government, in order to reduce opportunities to engage
in corrupt practices. Mr. Bendukidze also acknowledged that a well-functioning and transparent
public service cannot be achieved quickly.

In addition to improving transparency and efficiency of public institutions, the Georgian
government launched financial market reforms. Over the last four years, the Georgian financial
market has been highly deregulated, and high standards of transparency have been introduced.
The rationale is that companies that do not act transparently are less attractive to investors. But a
transparent and efficient financial market means open competition, which is sometimes fought by
companies themselves and some political parties. Mr. Bendukidze believes the government should
continue supporting this reform, however long the road from close markets to open competition.

Mr. Michael Davey, Director for Caucasus, Moldova & Belarus, European Bank for
Reconstruction and Development (EBRD), built on the topic of transparency in financial markets.
He agreed with Mr. Bendukidze that a discrepancy of culture exists between business traditions in
the region and the requirements of an international capital market. He also supported the analysis
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that financial markets respond positively to integrity standards. Mr. Davey explained why and
how EBRD, the largest single investor in the region, focuses on corruption and integrity issues
when deciding to invest in a local company. First, avoiding involvement with business tainted
with corruption is of the utmost importance to preserve the good reputation of the Bank. In
addition, EBRD investment in a company shows that the company is sound and follows good
business practices: EBRDO seputation enhances the value of companies. Second, the Bank needs
to make profits, and it is more difficult to make profits working with people with weak integrity.

The EBRD adopted a set of policies and procedures to avoid major integrity and corruption-
related problems in fast-evolving business environments z mass transfers of assets, privatisation,
the growth of a new class of businesspersons, weak regulatory and judicial environments. The
major elements checked by the Bank are: the past behaviour of partners, their current business
practices, relationship with politically exposed persons, tax compliance, transparency of
ownership, and anti-money laundering practices. The Bank spends significant time and millions of
Euros to perform such background research and checks. It relies on its country offices, and
engages an external integrity consultancy in case of concerns. Based on these integrity reports, the
bank discusses at length its concerns with the potential partner, and evaluates the possibility to
enhance corporate governance and best practices. To preserve its standard in the financial market,
EBRD declines to invest in some projects or with some partners, notably with a number of
oligarchs in the region.

Once EBRD is involved in a project, scrutiny continues as the Bank aims to ensure that corporate
governance continues to enhance transparency and compliance. To that effect, the bank reaches
specific agreements with the other shareholders, nominates experienced persons to company
boards, and very often requires changes in corporate governance.

Finally, Mr. Davey indicated that 35% of the EBRD portfolio is with banks in the region. He
highlighted that the EBRD plays a significant role in enhancing risk management practices,
transparency and quality practices and policies, which results in much cleaner and more compliant
portfolios of those banks.

Mr. Michael D. Jarvis, Private Sector Development Specialist with the World Bank Institute
(WBI) z the capacity-building arm of the World Bank Group z presented the WBIG sew Internet-

based t 0 o | AFi ghting Corruption thr ogaelstatisGeo | | ect
showing that up to 50% of firm managers in the region believe that corruption remains a
significant problem for busi ness. He then p

governance and anti-corruption strategy and implementation plan, at its three levels of action:
country, project and global. At the country level, the focus is building coalitions among all
stakeholders: private sector, government and civil society. Mr. Jarvis also pointed that individual
companies need strong compliance procedures and integrity management, but that collective
action is often necessary to make a corrupt environment evolve.

Mr. Jarvis presented strategies to implement successful collective action. Project- or transaction-
based agreements, in the form of public anti-corruption declarations or more elaborate integrity
pacts, are important. Second, long-term initiatives should be undertaken to develop principle-
based initiatives or certify business coalitions. He then presented a selection of success stories.
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To respond to the demand for tools and guidance, the WBI in June 2008 launched a new portal on
AFi ghting Corrupti on t hguideuoffehs deCistoh trees avhich e
companies decide whether collective action is an appropriate solution for their particular situation:
once the company identifies its problem and where it fits within the proposed categories, it can
follow a step-by-step process.

Examples also exist within the region. For example, a new resource supported by the Centre for
International Private Enterprise looks at the efforts of two associations of SMEs in Russia that
promote anti-corruption practices and provide guidance to their members to work collectively and
engage with local government on this issue.

The web portal already contains case studies, country profiles, and industry profiles. It is an open
source project which will be regularly updated with new examples, and revised based on user
feedback.

*kxk

The thematic session on the role of business in fighting corruption, which followed the plenary,
gathered a small number of participants from the private sector, governments and civil society;
this allowed all participants to contribute to the discussion. Mr. Francois Vincke moderated the
session. He opened the debate by presenting the | C C cdmmended seven steps to help
companies prevent bribery and ensure business integrity:

1) Introducing a code of conduct: Companies should assess their own values, and determine
their moral standards. This apparently simple approach is actually very complicated,
because it must involve everyone in the company (including trade unions) in every country
of operation.

2) The code should be disseminated within the corporation and beyond: subsidiaries,
affiliates, joint-ventures, major customers, agents and intermediaries. These are often the
weak parts of an organisation. This may be cumbersome and expensive. It requires
dedication and enthusiasm.

3) Compliance officers are vital. They need not necessarily work full-time, but must be
charged to oversee implementation of the codes.

4) Human resource policies should not run contrary to the philosophy of the code.

5) Internal and external audit: Auditors should be well aware of the provisions of the code
and check its implementation. Both the board and the audit committee have to be informed
of actions on the ethical front. ICC guidelines on whistle blowing could help companies
address this delicate question.

6) Appropriate and reasonable sanctions: Self-regulation should be linked with self-discipline.
Companies must act in response to infringements of codes of conduct.

7) The code of conduct should be revised each time something is missing or one of its
processes fails.

Mr. Vincke acknowledged that this is an enormous programme, especially for SMEs.
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Mr. Archil Bakuradze, Deputy Secretary General of the International Association of Business
and Parliament (IABP), presented the IABP integrity management programme. The Association
counts 15 national chapters, including recently created chapters in Georgia, Armenia and
Moldova. The main objective of the Association is to establish transparent and effective
relationships between the business sector and legislators in order to exchange information on
economic policy and legislation. The Association is a non-profit network that seeks to foster good
governance. It is governed by a code of principles, which evolves every year atthe g r o wmuals
meeting. Key principles are neutrality, independence, an anti-lobbying stance, and cross-party and
non-sectoral dialogue based on financial probity. Compliance with the code of principles is
ensured by annual accreditation of the national chapters.

Each national chapter develops activities upon the agreement of the parliament; a board of
members of Parliament from across the political spectrum provides direction forthea s s o c i
activities, as well as a venue for the round-table discussions and meetings. Each chapter also
performs inquiries and pre-legislative reviews. The Georgian chapter also performs economic
research.

Mr. Bakuradze then explained how the Association manages transparency and integrity:
parliamentarians commit to respect the confidentiality of the business information they receive
and to act in a non-partisan manner. Business leaders promise not to use the initiative for lobbying
purposes. Parties who break these rules are excluded from the Association, which often results in
bad publicity. The Association Secretariat is responsible for preventing misconduct and conflicts
of interest, as well as making inquiries and reporting to the board. The principle of transparency
also applies to funding of the As s o0 c¢ i aativifiepthrodigh contributions from businesspersons.

Finally, Mr. Bakuradze highlighted how IABPO activities are different from lobbying activities.
First, the purpose of the association is to exchange information, rather than to advocate a
particular cause. Second, the business representatives are active company chief executives, heads
of finance departments, etc. and not professional advocates. In conclusion, Mr. Bakuradze
acknowledged the pertinence of the ICC principles and pledged to evaluate the IABP rules against
these principles.

Mr. Michael Jarvis, Private Sector Development Specialist with the World Bank Institute,
introduced the WB policies to prevent corruption. Every new staff member participates in a

at

training programme on t he is.nrkp mdicated thaf thedVBisr up t i

increasingly realising that corruption limits private sector development and economic growth,
with special challenges for SMEs, which cannot refuse to pay bribes but have very limited
margins to absorb these costs. Many WB efforts therefore focus on SMEs, including a number of
initiatives at the company level in the United States and Europe. The Bank has also created a
growing number of tools to help companies build a culture of integrity and resist corruption.

Building on the presentation delivered during plenary session 3, Mr. Jarvis discussed integrity
pacts, which are particularly efficient in procurement projects. The Mexican government co-
ordinated an integrity pact in its suburban train project in 2005. Bidding companies signed
declarations of integrity stating under oath that they would abstain from any contacts that could
affect the evaluation of their submissions. The government appointed an independent monitor (TI-
Mexico) to be present at any event or discussion related to the project (more than 80 meetings and
conference calls over 240 hours). Its mission was to: observe every stage in the bidding process;
ensure that the rules were respected, and clearly document any deviations; certify that the process
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was as transparent and fair as possible, and then publish a report on its observations in the local
press. Eight companies participated in this project.

The Mexican government estimated that the integrity pact process adds USD 100,000 to the cost
of the project, a small fraction of the total budget of USD 600 million. Mr. Jarvis considers this
investment worthwhile. In the end, the government was pleased that the project went through
without any real questions or concerns. Main lessons from this experience include: i) government
funding helps to prevent misrepresentations from participating companies or allegations of bias;
ii) the monitor must be known to and recognised by participants; iii) the process must be easy to
understand (no legal complexity); iv) public withdrawal from the tender for companies violating
the terms of the integrity pact is an effective sanction; v) the project proceeded with no recourses
or complaints and stayed within the planned budget.

Mr. Jarvis considers that there is a real need to build a capacity in collective anti-corruption
action. Companies are investing more money in anti-corruption programmes and training, but
very few engage in collective programmes as complementary tools to prevent corruption. The
initiative to develop collective action can come from business sector, but government and civil
society also have a role. For example, Transparency International chapters can help identify
monitors.

Mr. Jarvis offered the WBI6 s a s si st an c e interestedanninyplengerding tollectivep a nt s
action.

The general discussions during both the plenary and thematic sessions raised two groups of
issues: 1) lack of political will in the region to effectively implement anti-corruption laws at all
levels of administration, which leaves the private sector virtually powerless; 2) tools that
governments and companies can use to promote good corporate governance and prevent
corruption in the private sector. Specifically, the following issues were explored:

1 Most participants felt that the private sector was not in a position to lead the fight against
corruption in the ACN region. In countries where the government maintains control of
economic activity, the impetus should come from the top of the public administration and
prominent politicians. Participants noted that, although most countries in the region have
put appropriate anti-corruption laws and regulations in place, few effectively enforce
them. They agreed that in some countries, lack of political will to fight corruption and
vested interests are prominent. Under such conditions, the private sector may not be ready
to sign integrity pacts. One participant noted, however, that the private sector could lead
the fight against private-to-private corruption through self-regulation developed by
business associations.

1 Most participants agreed that multinational companies and local SMEs were in very
different positions: multinationals must respect policies developed by their parent
companies while SMEs need strong regulations and other incentives to develop anti-
corruption policies. In addition, SMEs are more vulnerable to solicitation.

1 Most participants agreed that companies should be fined when they bribe public officials.
Business representatives recognised that corporate boards and top management must know
what is happening within their companies: the liability of legal persons is ultimately their
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responsibility. This is relevant, as companies themselves are often the beneficiaries of
corrupt transactions (i.e. no direct benefit for the employee who actually gave the bribe).
Some companies have created huge slush funds to pay bribes in different transactions and
multiple countries, involving many employees responsible in small parts of the scheme:
because bribery is systemic in these companies, sanctioning only individuals would not
solve the problem.

1 Although participants agreed on principle that companies should be fined for illegal acts,
the rationale for introducing criminal liability of legal persons, as in Georgia, was hotly
debated. A Georgian politician rejected criminal liability as contrary to the logic of the
criminal system: culpable will is a required element of the offence of bribery, but since
companies do not have a will, he believes they cannot be criminally liable. Representatives
of international organisations clarified that no anti-corruption convention requires
countries to introduce criminal liability of companies specifically; they rather let countries
choose the most effective way to introduce penalties against companies for the offence of
bribery: sanctions can be criminal, administrative or civil.

9 The obstacles to criminal investigation of allegations of corruption at high levels of
government or by very large companies was also discussed, especially the use of a
finational securityo argument to stop an investigation. Panellists agreed that the national
security argument could be an issue, and highlighted that the OECD is examining the
U K 6cempliance with the OECD Anti-Bribery Convention in relation to the BAE-AI
Yamamah contracts (results of the examination will be available on the OECD website by
the end of 2008). A Nat i o n a largusents tareatent frgeccompetition, as they can
cover protectionism or improper activities such as bribery. They also trigger scrutiny from
citizens and NGOs, a good indicator of high public awareness and reputational risk for
both companies and governments. Political interference also impedes some investigations
involving high level politicians in ACN.

1 Stock market oversight authorities can potentially play a preventive role. Several panellists
confirmed that in the United States, the Securities and Exchange Commission has a
significant part in preventing foreign bribery. Indeed, all companies from the US or
abroad, must comply with the Foreign Corrupt Practices Act, which is enforced by both
the Department of Justice and the Securities and Exchange Commission. Companies take
the FCPA into account in their internal directives, including operations in foreign markets.
A panellist specified that the financial market itself does not play a preventive/enforcing
role; but governments use financial markets to create discipline. To illustrate his point, he
compared US regulations based on detailed rules that leave some situations uncovered to
the UK market based on a few broad principles.

9 Participants agreed that integrity pacts can be useful tools for both government officials
and involved companies. They may help to prevent and detect bribery of public officials
by the private sector, while helping to ensure an environment of fair competition among
private companies. More specifically, they can prevent bid rigging and ensure that
companies are judged exclusively on the merits of their bid. Integrity pacts can also trigger
self-monitoring by companies, and provide them with a mechanism to report the
wrongdoings of unfair competitors.
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9 Participants agreed that integrity pacts cannot be developed for all public procurement
tenders, but should be used for high profile cases, where they can have a wide impact.
These experiences can demonstrate high standards and have a carryover effect on
participating public officials. Public officials who have participated in an integrity pact are
more aware of possible offences related to public procurement.

Mr. Vincke summarised the discussion during the thematic session. He developed
recommendations for the ACN Steering Group Meeting, which were agreed by participants:

1) recommend development of an integrity culture in enterprises and society at large, to
fight all forms of corruption, starting with private-to-private corruption;

2) agree to promote public-private initiatives, encouraging corporations to adopt effective
codes of conduct applicable uniformly across the world as well as fully fledged integrity
programmes and diversified collective actions;

3) commend the positive actions of the International Association of Business and
Parliament and encourage the OECD, the World Bank and other international
organisations to open and adapt their initiatives to the ACN region;

4) encourage further development of training and information compliance schemes for
SMEs in the ACN region, particularly those just beginning international commercial
activities;

5) ask countries to consider exempting or lessening liability for corporations which have
put in place effective codes of conduct and integrity programmes, and have continuous
and comprehensive oversight of their business practices;

6) encourage appropriate collective action among companies through professional
associations and business-oriented civil society groups, to implement preventive anti-
corruption measures, as described by a recent World Bank Institute study; and

7) call for full implementation of the OECD Convention and the early ratification of the
UNCAC with a view to creating a level playing field and establishing a monitoring
system for reviewing its implementation.
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ACN STEERING GROUP MEETING

The meeting was chaired by Mr. Patrick Moulette, Head of the Anti-Corruption Division,
OECD. The Chair noted that the ACN Steering Group meeting pursued two main objectives i to
summarise thematic discussions during the General Meeting, and to discuss the ACN Work
Programme, including the assessment of the past activities and the proposals for future work, with
the focus on the second round of monitoring under the Istanbul Anti-Corruption Action Plan.

The Chair invited the reporters to present the main findings of the thematic sessions. Mr. Robert
Leventhal reported the key points of the discussion, which took place during the thematic session
on investigation and prosecution of complex corruption cases. Mrs. Jane Ley reported on the
thematic session on conflicts of interest and asset declarations. Mr. Francois Vinke reported on the
thematic session on the role of business in fighting corruption, and Ms. Tamuna Karosanidze
reported on the ways to mobilise the public support for anti-corruption reforms. These reports are
incorporated in the proceedings of the General Meeting, presented above.

Ms. Olga Savran, ACN Manager, and Mr. Daniel Thelesklaf, Executive Director of the Basel

Institute on Governance and Team Leader for the Istanbul Action Plan monitoring programme,

made a joint presentation which covered: 1) a summary report on the implementation of the

Istanbul Anti-Cor rupti on Action Plan entitled AFight.i
Asia: Progressa nd Ch a;l2)lagropgsa forothe second round of monitoring (power point
presentation is attached in the Annexes). They clarified that both documents were sent to the

delegates in advance of the meeting and the majority of countries have already provided written
comments.

The following points were raised during the discussion:

9 Delegates praised the report as an accurate, fair and informative summary of the work
carried out in the framework of the Istanbul Anti-Corruption Action Plan during 2003-
2007, and a useful basis for the development of future activities. Tajikistan pointed out
several areas related to the criminalisation of corruption where data for this country
needed corrections.

9 Delegates stated that the proposal for the second round of monitoring under the Istanbul
Action Plan was a good step forward and supported the proposal in general. At the same
time they made a number of suggestions to further improve the proposal:

- The proposal has to provide a clear statement that key outcomes of the second
round of monitoring will include updated recommendations and updated ratings of
the existing recommendations.
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- A clear timeframe for the second round of monitoring should be added; to specify
which period of time is the subject of assessment.

- A clarification on how to treat draft laws and unfinished projects should be
developed, e.g. how the stage of draft law consideration in parliament could
influence the compliance rating.

- Clear guidelines about ratings have to be developed to assist the evaluators in this
challenging task, and to ensure transparency among countries; such guidelines
should also explain how to treat statistics during the rating setting process.

- An explanation about how to treat lack of answers to any of the monitoring
questions should be added.

- The proposal should also contain a provision concerning communication of the
final report to the leadership of each country, in addition to its publication on the
ACN web site.

9 Delegates raised the issue of potential overlap of the Istanbul Action Plan monitoring and
other international anti-corruption monitoring mechanisms:

- The Council of Europe delegate noted that the second round of monitoring under
the Istanbul Action Plan might lead to an overlap with the 3rd round of GRECO
monitoring for four countries (Armenia, Azerbaijan, Georgia and Ukraine)
concerning two themes i criminalisation and party financing.

- Delegates from the Istanbul Action Plan countries noted that the Istanbul Action
Plan and GRECO have very different approaches; they further agreed that it was
useful to have certain overlap of two reviews which helps to reinforce mutual
effect; it was suggested that secretariats co-ordinate monitoring schedules and
procedures to avoid duplication.

- Delegates from several Istanbul Action Plan countries, as well as the UNODC
delegate, also raised an issue concerning the potential future overlap with the
UNCAC monitoring mechanism, and suggested that the Istanbul Action Plan could
eventually provide a basis for launching the UNCAC monitoring.

As a result of the discussion, it was agreed that the ACN Secretariat should reflect comments and
suggestions made by the ACN Steering Group in the revised draft proposal and circulate it among
the Group for the written approval with the aim to reach final endorsement by the end of August
2008.

Closing the meeting, the Chair noted that the ACN General Meeting was an important event,
which helped further the anti-corruption agenda in the region and the move toward the adoption of
future work plans. He stressed that the future implementation of the ACN work plans will depend
on the voluntary contributions of donors and on the co-financing of the participating states. He
thanked all the co-organisers of the meeting and a wished safe return journey to the delegates.
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ANNEXES
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