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PREFACE

INFORMATION AND METH ODOLOGY USED FOR THE EVALUATION OF SOUTH AFRICA

1. The evaluation of the antoney laundering (AML) and combating the financing of terrorism
(CFT) regime ofSouth Africawas based on the Forty Recommendations 2003 and the Nine ISpecia
Recommendations on Terrorist Financing 2001 of the Financial Action Task Force (FATF), and was
prepared using the AML/CFT Methodology 260%he evaluation was based on the laws, regulatinds a
other materials supplied by South AfriGnd information btained by the evaluation team during its on

site visit toSouth Africafrom 4-15 August 2008and subsequently. During the-site, the evaluation team

met with officials and representatives of all relev@8nuth Africangovernment agncies and the privat
sector A list of the bodies met is set out imAex 2 to thignutual evaluation report.

2. The evaluation was conducted by an assessment team, which consisted of members of the FATF
Secretariat and FATF experts in criminal law, law ecdment and regatory issues: Ms. Valerie

Schilling and Mr. Kevin Vandergrift from the FATF Secretariat, and Ms.shatlLalji from the
ESAAMLG Secretarigt Mr. Hay Hung Chun, State Counsel, Criminal Justice Division, Atterney
General 6s Chamber s, DrSNighalisMesinie Attbrhegtdasv,| Legal Ogpartmen}, ;
Hellenic Capital Market Commission, Greece (financial expert); Ms. Indira C3emiprPolicy Advisor,

Office of Terrorist Financing and Financial Crime, United States Department of the Treasangciéi

expert); Mr. Shi Yongyan, AmMioney Launderi ng Bur e afinanciaFngetigence 6 s B a
unit expert); and Mr . Joseph Jagada, Chi ef Law Officer, At
enforcement expert)The experts reviewed thestitutional framework, the relevant AML/CFT laws,
regulations, guidelines and other requirements, and the regulatory and other systems in place to deter
money laundering (ML) and the financing of terrorism (FT) through financial institutionslesignated
nonfinancial businesses andrgfessions (DNFBF), as well as examining the capacity, the
implementationand the effetiveness of all these systems.

3. This reportprovides a summary of ¢hAML/CFT measures in place in South Afriaa at the

date of theon-site viit or immediately thereaftelt describes and ahaes those measures, sets out South
Af r i leval® of compliance with the FATF 40+9 Recommendations (see Table 1), and provides
recommendations on how certain aspects of the system coul@bgtisened (see bke 2).

! As updated in February 2008.



EXECUTIVE SUMMARY

1. Background Information

1 This report summarises the antbney laundering (AML)/combating the financing of terrorism

(CFT) measues in place in South Africa as of the time of thesda visit (415 August2008), and shortly
thereafter. The report describes and analyses those measures and provides recommendations on how
certain aspects of the system could be strengthened. It 4ls® seout Sout h Africabds |
with the Financial Action Task Force (FATF) 40R@commendations (see the attached table on the
Ratings of Compliance with the FATF Recommendations).

2. The Republic of Soutkfrica is a developing country located in a region where the economy
remains primarily cashased. It has a firstorld banking sector characterised by well established
infrastructure and technology, but limited participation (over 60% of the adult piopulsas excluded

from any formal financial services in 1994), and a growing demand for financial services. A priority of the
Government is to ensure that individuals currently excluded from using formal financial services,
particularly potential lowncome customers, can access and, on a sustainable basis, use financial services
being offered by registered financial services providers and which are appropriate to their needs.

3. Major profit-generating crimes includfraud, theft, corruption, racketeering, precious metals
smuggling, abal one +qypeaeconamict/mvestnierdt frids and ipgamidisehemes,
with increasing numbers of sophisticated and lagme economic crimes and crimes through criminal
syndicates. South Africa remains a transport point for drug trafficking. Corruption also presents a.problem
However, the South African authorities are committed to pursuing this issue through a range of initiatives
such as the introduction of measures ttrasrth @od governance and transparen8gcurity agencies
indicated that the current threat from international and domestic terrorism is low, and will remain to be low
for the foreseeable future. Nevertheless, the authorities are vigilant about thenabate®outh Africa

could be used as a transit or hideaway destination for people withsidmds.

4, The development ofAML/CFT systems in South Africaepresents work in progresSouth

Africa has demonstratea strong commitment to implementing AML/CFT systems which has involved
close cooperation and coordination between a variety of government departments and agencies. The
authorities have sought to construct a system which usés eeference the relevantnifed Nations
Conventions and the international standards as set out by the Financial Action Task Forc20&nce

South Africa has taken numerous steps to address many of the recommendations that were made in its first
FATF mutual evaluation report.

2.  Legal systems and Related Institutional Measures

5. South Africahas criminalised ML in three separate provisions of the Prevention of Organised
Crime Act, 1998 (POCA)which cover the conversion or transfer, concealim@andisguise, possession,
acquisition of property in a maar that is largely consistent with the 1988 United Nations (UN)
Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances (Vienna Convention) and
the 2000 UN Convention agat Transnational Organised Crime (Palermo Convention). However,
acquisition, possession or use of the proceeds of unlawful activities does not agpyperson who
committed the predicate offencB.out h Afri ca adopts an fradrangecof i me s «



offences in each of the 20 designated categories of offences. Theds® & broad range of ancillary
offences to the money laundering offences. Liability for money laundering extends to both natural and
legal persons, and proof of knowledggn be derived from objective factual circumstances. The penalties
for money laundering are a fine not exceeding ZAR million or imprisonment for a period not
exceeding30 years. The lack of more comprehensive statistics and data maintained by vhat rele
authorities means that it is not possible to obtain an accurate picture of the effectiveness of the AML/CFT
regime in South Africa.

6. South Africa criminalised terrorist financing tBection4 of the Protectionof Constitutional
Democracy against Terrorist and Related Activities ABOCDATARA). The POCDATARA is
comprehensivand criminaliseshe collection or provision of property with the intention that it be used for

the purpose of committing a terrorist aot, by a terrorist organisation or individual terrorist for any
purpose. The term property is broadly defined, and there is no requirement that the property actually be
used to carry out or attempt a terrorist act, or be linked to a specific terroriBemotist financing islso

a predicate offence for money laundering. A broad range of ancillary offatsmspply to the terrorist
financing offence. The maximum penaftyhich can apply to natural or legal persofts)conviction of a

terror financingoffence is a fine of R100 million or imprisonment for a period of 15 yddoaever, he
effectiveness of the measures put in place by POCDATARA cannot be assessed as there have been no
prosecutionsinder this provision

7. The POCA provides for both criminal (conviction based) and civil (not dependent on a
conviction) forfeiture. Overall, the confiscation and forfeiture regime is being effectively implemented,
with the statistics demonstrating that the value of ttoegeds confiscated is high. The Asset Forfeiture
Unit (AFU) in the National Prosecuting AuthorifNPA) administers and implements the freezing and
forfeiture provisions of the POCA which apply to a broad range of proceeds (both direct and indirect) and
property of corresponding value. Additionally, the Criminal Procedure Act provides for the search, seizure,
forfeiture and disposal of the instrumentalities of crime. Any property which may be subject to
confiscation or civil forfeiture may be frozen (restred) by means of an ex parte application.

8. Provisions in POCDATARAallow authoritiesto freeze assets pursuant timited Nations
Security Council ResolutionS/RES/1267(1999) and S/RES/1373(2008pr S/RES/1267(999), the
President must give notice by proclamation in the Gazette of those who ewvddsignated by the UN
Security Council.To date 63 proclamations have been issued through this proakhsughno assets
relating todesignategersons/entitiesdve been locatedror S/RES/1373(2001), the National Directdr
Public Prosecutionsiay make an ex parte application to a judge in chambers for a freezing order where
there are reasonable grounds to believe that the property is related to tetrogsaatice, such a freezing
order maybe obtained in a matter of houiis of indefinite duration and may be obtained without
commencing a criminal investigation or prosecution in South Africa. To dateeltheantSouth African
authorities have not received request from a foreign country to freeze assets pursuant to
S/RES/1373(2001), so the effectivenestheke procedures remaimstested. Although these mechanisms
generally meet the technical requirements of Special Recommendation Ill, better comnmmicati
mechanismsndguidanceare recommended. In additiothhe authorities should enhance their monitoring
of all financial institutions for their compliance with these obligations.

9. The financial intelligence unitHU) of South Africaist he Fi nanci al Intell i
Centwheidan fadmini strativeo FI UThaCedtre isa weliteictumd, ni st r
funded, and staffed FIU that is functioning effectivélize Centrdbecame a member tife Egmont Group

of Financial Intelligence Units in 20Ghdhas access towide rangeof financial, administrative and law
enforcement informatioto enhance its ability to analyse STRs. Tentreis also authorised to request
additional information fom reporting entities anflas issued guidance on the reporting obligatad



provides feedback to its stakeholders. Although the Centre has nissyetl any typologies unit was
recently established for the purpose of conducting typologies work.

10. The South African Police ServiceSAPS is the main agency that is responsible for the
investigation of money laundering and terrorist financime SAPS also has specific unit inits
Detective Service which dealgth terrorist offences, including terrorist financing (although, to date, there
have been no terrorist financing investigations). Overall, the SAPS appéaradequatly resourcecand
dedicated to combating money laundering and terrorist finantiaygy. enforcement authorities have a
broad range of investigative powers, includspggcial investigative techniques. Asset Forfeiture Tracing
Teams have been established in all the provinces of South Afriche five years from April 2003 to
March 2008, thee were 64money laundering casgsending before the courtgnd 16resulted in
convictions.While South Africa has most of the necessary legal tools and funding to combat money
laundering, there islaw number of ML investigations and prosecutions

11 To implement $ecial RecommendatidiX, South Africa uses a combination of a declaration
system and an exchange control regime. Overall, these provisions cosetypes ofphysical cross
border transportations of mency and bearer negotiable instrume(Bsll). The exception is incoming
BNI payable in any currency armitgoing BNI payable in domestic curren@yhere the transportation is
made by a person) amdcoming BNIpayable in any currency (where the transgtish is madehrough
the mai). Requirements are not yet in place to ensure that-baser transportations of currency and
BNI are reported to the Centre. Although there are sanctions for failing to reporbordes movements
of currency, these armt yet in force.

3. Preventative measure$ Financial institutions

12. South Africa had implemented AML/CFT preventative measures thrthegapplication of the
Financial Intelligence Centre Act, 2001 (FIC Adt)e Maney Laundering and Terrorist Financing Control
Regulations (MLTFC Regulations) and Exemptions in Terms of the Financial Intelligence Centre Act
(Exemptions).It should also be noted th#te FIC Act has beeramended by the Financial Intelligence
Centre Amadment Act, 2008 (FIC Amendment Actyhich will substantially address some of the
concerns identified below when it comes into effect in 2009

13. Financial institutions covered by the FIC Act{s@ | | ceodntaBbleénstitutions are prohibited

from establishing a business relationship or concluding a single transaction with a customer before
establising and veriffingt he ¢ u st o mand theidemntity ebmy persog acting on behalf of the
customer or on wisebehalf the customer is actingccountable institutios are als@equired to establish

and verify the identity of all customers with whom it had entered into a business relationship before the
FIC Act took effect (s¢ al | ed fAexi s tThenMLTFC Regtlaiong set @uf) in detail the
measures to be taken by accountable institution
identities.However, here is no specific requirement in law or regulatiequiring accountablmstitutions

to identify or verify the identity ofbeneficial ownersife. the natural persons who ultimately own and
control the customer)Certain Exemptiongully exempt certain accountable institutions from all CDD
requirements (as well as some or all record keeping regaiishin circumstances defined as being low

risk, which goes beyond tHeATF Recommendationshich allow for simplified but not full exemption

from CDD. There are no explicit requirementsuiederstand the ownership and control structure of a
customey obtain information on the purpose othe business relationshipr conduct orgoing due
diligence. Likewise, thereis no specific requirement that accountable institutions apply enhanced due
diligence for higher risk categories of customers, business relappgn®r transactionsincluding
politically exposed persons (PEPS) or cross border correspondent banking relatiortsipss also a

scope issue in thatlimited number of financiainstitutionsare not subject to AMICFT requirements.



14. Financial secrecy provisions do not inhibit implementation of the FATF standsrdsuntable
institutions are required to keep records of information pertaining to customer identification and
transactions whenever they estdbls business relationship or concludey aransaction. Such records

must be kept for at least five years from the date on which the business relationship is terminated (in the
case of a business relationship) or transaction was conclNeedrthelesseffective application of the

record keepingequirements isomewhat eroded by some of tBremptionsprovisions which exempt
accountable institutionsom maintaining records of customer identification and verificathkmtountable
institutionsshould also & requiredo maintain account files or business correspondence.

15. Following the last FATF mutual evaluation of South Africa (20@8), Government establishad
project team to i mpl e matiorial paymennsgse@PS) whictsveoulderfableAf r i ¢ @
full originator information to accompany wire transfers (domestic and -baster) being transmitted

using the SWIFT messaging formal$ie system ultimately developed relies on the operating rules and
standirds that govern the NPS and the contractual obligations among NPS participants to comply. This
system is not considered fAot her therais alegaleeglirenseent me an
for accountable institutions to collect and verify amggior information, there is no generalised legal
requirement that all wire transfers/payment instructions be accompanied by full originator information.
However, this approach appears to be generally effective in practice. It should also be notedethat thes
measures can only be effectively applied to wire transfers/payment instructions being processed through
the NPS; payment instructions sent through other meagp(oprietary networks) are not covered.

16. Transa&tions with no apparent business or lawful purposgst be reported to the Centre.
However, acountable institutions are not expressly requiredatp special attention to transactions based
on complexity, size or unusual patterps tobusiness relatiotgps and transactions with persons from or
in countries which do not or insufficiently apply the FATF Recommendafidrese are some mechanisms

in place to ensure thatcountablenstitutions are advised of concerns about weaknesses in the AML/CFT
systens of other countrigsbut ro specific provisions foraccountableinstitutions to apply counter
measures in situations where countries do not sufficiepiyyahe FATF Recommendations exi$he
recent efforts to inform accountable institutions of theoast taken by FATF are a step in the right
direction and should be formalised.

17. South Africa has a broad reporting regime in which all financial institutimglsbusinesses (not
just accountable institutiongre equired toreport suspicious transactionsvedall, the STR reporting
regime is being implemented effectiveljll suspicious transactions must be reported to the Centre,
including attempted transactions, regardless of amdlontriminal or civilactionmay be brought against

a person who files an STIR good faith and tpping-off is prohibited. During the 2007/08 financial year,
the Centre received BB5 STRs. Thiss a 15% increase in comparison to the previous y&dditionally,
accountable institubinsare required tdile Terrorist Property Reports (TPRs) with the Centre if they have
knowledge that property in their possession or contitelrierist related.

18. Accountable institutions are required to formalaand implement internal ruldhat address

CDD, record keeping andeporting obligations. Accountable institutions are required to appoint a
compliance officer who is responsible for ensuring compliance by employees with the FIC Act; however,
with the exeption of the banking sector, the compliance officer need not be at the management level.
Although te FIC Act does not specifically address the issue of an independent, internal audit function
such requirements do exist some of the separate financialn st i t ut i o Theréis hoeggegneral | at i
requirement for financial institutions to put in place screening procedures to ensure high standards when
hiring all employees. Accountable institutions are requirqadeide AML/CFTtraining.



19. South African licensing requirements effectively prevent the establishment of shell banks.
However, there is no direct prohibition on financial institutions from entering into, or continuing,
correspondent banking relationghiwith shell banksandno requirement that financial institutions satisfy
themselves that respondent financial institutions in a foreign country do not permit their accounts to be
used by shell banks. Additionally, there should be more specific requitentat foreign branches and
subsidiaries apply AML/CFT measures consistent with the FATF Recommendations, and apply the higher
of either domestic or South African standards, and inform the home supervisor if it is unable to do so.

20. The South African Reserve BanSARB) is responsible for supervising banking institutions, and
overseeing South Afr i dOgpéwers whiclt it exergses trroughtits Banking e g i |
Supervision Department (BSD) and Exchanget@bmbepartment (ExCon). THeinancial Services Board

(FSB) is responsible for supervising financial advisors and intermediaries including investment managers,
the insurance industry, retirement funds, friendly societies, collective investment schenesigesc
central securities depositories and clearing housesJdtmennesburg Stock Exchand&H is a licensed
exchange and sefégulatory organisation which is responsible for supervising authorised users of the
exchangeA limited number of inancialinstitutions are not subject to AML/CFT supervision because they
are not defined as accountable institutions pursuant to the FIC Act. As well, there is no designated
supervisory authority for the following accountable institutions: Postbank and membére 8ond
Exchange.

21, The FIC Act does not provide any of tesignatedupervisory authorities with specific powers

of AML/CFT supervision or enforcement. Consequently, supervisors must rely on their generatystatut
powers of supervision, as defined by their constituting or other legislatios.rdises a concern since,
although the SARB, FSB and JSE may rely on their general supervisory powers to inspect financial
institutions within their jurisdiction for comjaince with the FIC Act, they have no specific authority to
sanction violations of the AML/CFT requirement#lthough the Centre has no official powers of
supervision or enforcement, it has been able to participate jointly with other supervisory autimorities
AML/CFT inspectionsThese issues will be addressed by the FIC Act amendments which come into force
in 2009.

22, The designated supervisors determine timsipection regime usinga riskbased approaci he

intersity of the inspection is also based onriskl n t he banking sector, i Nsp
internal audit functions were robust, although in some das®s-your-customerdocumentation was not

being keptIn the insurance sector, some techhima@aches of the AML/CFT requirements were detected
(mainly in the areas obngoing training and examination of staff members, risk rabihglients and
identification ofPEP$, although in general, insurers had adequate internal rules and procednees the

CDD and reporting requirements. all cases, the designated supervisors followed up to ensure that these
deficiencies were correctels initial compliance was poor in relation to smaller foreign exchange dealers
which are not banks, the ExCorcised on visiting such dealers more frequently.

23. Both legal and natural persons (includidgectors and/or senior management of a financial
institution who are responsi blfadured) are lialtlehtecriminai st i t u
sanctions for violating the FIC AcThe maximum penalties for offences relating to violations of CDD,
record keeping and reporting requirements are imprisonment for 15 years or a fine of ZAR 10 million.
There is no possikiy to apply administrative sanctions directly for breaches of the FIC Act. Although the
designated supervisors may apply some administrative sanctions, these are not directly applicable for
AML/CFT violations and can generally only be applied if thoselABFT deficiencies rise to the level of
undesirable business practices, safety and soundness issues, or fit and proper criteria. This means that the
current range of sanctions for breaches of the AML/CFT requirements is not sufficiently broad to be
effective, proportionate to the severity of a situation, and dissuasive. Although this is a serious deficiency,

it will be addressed when the FIC Amendment Act comes into force in 2009.
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24 Prudentially regulated financiahstitutions are subject to strict licensing requirements, although

fit and proper tests do not apply to the directors and senior management -térlonigpsurers, or all
directors of financial service providers and collective investment schemes. Natdrégah persons
providing money or currency changing services must be licensed in South Africa. International remittances
are tightly controlled by the Exchange Control Regulations, with international remittance providers being
licensed authorised dealefgertain banks) andthe Postbank. However, m registration/licensing
requirements apply to natural or legal persons conducting a purely domestic money/value transfer business.

4.  Preventative measure$ Designated NorFinancial Businesses and Professions

25. The following designated neimancial businesses and professions (DNFBP) are designated as
accountable institutions pursuant to the FIC Aattorneys (which includes notaries), trust service
providers, (real) estatagents, casinos and public accountants who carrth@rbusiness of rendering
investment advice or investment broking serviceSL/CFT preventative measuregescribed above
generally apply to all accountable institutions in the same way, regardlesstifewlthey ardinancial
institutions or DNFBP

26. Although ckalers in precious metals and stones are not subject to the CDD and record keeping
requirements of the FIC Adias they are not defined as accountabldtin®ns), theindustry is very
committed to the Kimberly process, begun under the auspices of the United Nations, which seeks to
improve transparency in the diamond trafley person can act as a company service provider and there
are, in fact, some speatised firms of professionals who provide the vast majority of company
registrations.Accountants are only covered to the extent that they can be characterised as providing
investment advice or brokering services.

27. The obligations to report activity suspected of being related to money laundering or terrorist
financing, protection for reporting and the prohibition on tipping off apply to all DNFBPs. In general,
compliancewith the reporting requirementshas been impving. However, South African authorities
should continueworking with the dealers in precious metatenesand real estate sectors to determine
whether they are adequately identifying and reporting suspicious activity.

28. The FIC Act designated authorities responsible for supervising certain DNFBP sectors for
AML/CFT compliance, butloes not providéhemwith any specific powers oAML/CFT supervision or
enforcementNevertheless, some of these authorities amgusieir general powers to conduct AML/CFT
inspectionsFor casinos, the designated AML/CFT supervisor is the National Gambling Board (NGB). For
estate agents and public accountants, the designated AML/CFT supervisorsEsttihégency Affairs
Board (AAB) and thePublic Accountants and Auditors Board (PAAB) (now the Independent Regulatory
Board for Auditors (IRBA respectively. However, it should be noted that the IRBA only has the authority
to supervise a limited segment of the accounting sectoratfamneys (and notaries), thaw Society of

South Africa (LSSAJs the designated AML/CFT supervisor; however, only the four regional law societies
have statutoryinspection authorityand enforcement power to supervise the conduct of attorneys. This
situgion has stalled implementation of AML/CFT requirements in the legal profesSmurth Africa
should bring into effect as soon as possible provisions that will provide adequate authority for the DNFBP
supervisors/monitoring bodies to inspect for and appignge of sanctions that is effective, proportionate,
and dissuasive for necompliance with the FIC Act.

29. Although the Centre has no official supervisory functions or powers of its oagigrhted
supervisors whavish to have Centre participation may use their general powers to appoint employees of
the Centre to their inspection teams. In this way, the Centre has been able to participate jointly with the
National Gambling Board in 2&spections of casinos (Octab2007 to April 2008) and with the Estate
Agency Board in 21 inspections of estate agents (November 2006 to June 2007).
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5. Legal Persons and Arrangements & No#Profit Organisations

30. In preventing the use of legal gens for illicit purposes, South Africa relies primarily on an
investigatory approach, supplemented by a company registry and corporate record keeping requirements.
Overall, tere are limited measures in place to ensure that there is adequate, accdratmelgn
information on the beneficial ownership and control of legal persons that can be obtained or accessed in a
timely fashion by competent authoritie8ll companies doing business in South Africa, including foreign
companies, must be registered ia trational company registéy the Companies and Intellectual Property
Registration Organisation Office (CIPRGouth Africanand foreigncompanies must keep registers of the
directors and officeras well asa register of members (shareholde®)areholdrs may be natural or legal
personsWhile there is aluty to disclose the identity of the person on whose behalf the share is being held,

that person could be a natural or legal perébn, s does not capture the FAT
ownership/combl. There are no impediments to accessing the information availdbbevever,
information which is available pursuant to the collection mechanisms does not capture accurate and current
information on the beneficial ownership and control of legal pergtesinformation in CIPRO is not

verified, and the provisions relating to nominee shareholders may obscure beneficial ownership in the
companybés share registry. Share warrants to the b

31 With regard to preventing the use of legal arrangements for illicit purposes, South Africa relies
primarily on an investigatory approach, supplemented by a national trust registration system whereby a
national registry records théls on trusts, including information on the settlers (founders), trustees and
beneficiaries. The registryystem is supplemented by recekgleping requirements related to trust
accounting. At the time of the esite visit, the Master of the High Court svan the process of
implementing an electronic version of the trust register which is fully searchable. The Registry does not
regulate trusts; it is an office of recotchw enforcement officers have timely access to the contents to the
files held at the Mstets Office and may make a copy of any document in the file. This includes the names
of the founders (settlor), trustees, and beneficiaries of trliees.Trust Registry is a valuable source of
current information on trusts; however, steps should bentas ensure that the information held in the
Registry is accuratex(g.verification), and that the remaining paper files are uploaded into the register.

32 The non-profit organisations (NPO) sector in South Afrisawell established and is comprised of
various voluntary associations, charitable trusts and corporaRemggstered NPOs in South Africa must
comply with financial disclosure requirements; accounting records must be kept and financial statements
togette r wi t h a report from an accounting of ficer
constitution, its accounting policies and the NPO Act must be ditediallywith the NPO Directorate. A
registered NPO must preserve each of its books of accoppmirsing vouchers, records of subscriptions

or |l evies paid by its members, i ncome and expendi
reports for the prescribed period. Nevertheless, registration of NPOs is voluntary, which createsl@ loopho
that increases the risk of abuse of unregistered NPOs by terrorist financiers. South Africa should assess the
potential risks of terrorist financing posed within its NPO sector and review the level of oversight measures
to ensure that these are effeetisnd proportional to the risk of abuddore autreach should also be
undertaken with the specific aim to protect the NPO sector from terrorist financing abuse.

6. National and International Co-operation
33. South African authorities have established effective mechanisms to cooperate on operational
matters to combat ML and FT. The Centre has mechanisn@ace to exchange information and

coordinate with the various stakeholders, and regulators and law enforcementsagffactevely and to
cooperate effectively amongst themselves.
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34. South Africa ratified the Palermo Convention on 20 February 2004, and the Terrorist Financing
Convention on 1 May 2003, and acceded to the Viennavédion on 14 December 1998he vast

maj ority of t he conventi onds SquthAfricasha imglemdntads e b e
components of S/RES/1267(1999) and its successor resolutions and S/RES/1373(2001).

35. South Africa adopts a flexible approach in dealing with mutual legal assistance requests, and is
able to render a wide range of mutual legal assistander the International Cooperation in Criminal
Matters Act (ICCMA), South Africa is able to renderiatnce without the need for a treaty or agreement
(although South Africa has a number of agreements in place), and there is also no requirement for dual
criminality or where the request is to obtain evidence, there is no requirement that judicial pgsceedi
should have already been instituted before assistance can be reAdsigtdnce is generally provided on

the basis of an assurance of reciprocity, but this principle is not interpreted in an overly strict manner.
Neither the ICCMA nor the treaties foose restrictions against requests relating to fiscal matters.

36. The ICCMA provides for the confiscation and transfer of proceeds of crime or property of
corresponding value througatitdor exceems donwhifc hfal
domestic provisions in the asset forfeiture regime under the POCA, and provisions in the CPA that are
used to cover the search and seizure of instrumentalities intended for usehit Bihd predicate offences

37. South Africads extradition f r aThee Exwadition Acsk com
provides for extradition in respect of Afextradi !
punishable with a sentemaf imprisonment for a period of six months or more. This would include the
money laundering offences and terrorist financing offences. There is no requirement for a treaty, and South
Africa can also extradite its own nationals.

38. The Centrelaw enforcement agencieand supervisors are able to providevide range of
international ceoperation to foreign counterparts, and generally do so in a rapid, constructive, and
effective manner. South Africa does not refus@peration on the ground that offences also involve fiscal
matters.The provisions and practices apply to all criminal conduct including money laundering and
terrorist financing.

7. Resources and Statistics

39. South African authorities have committed substantial and appropriate human and financial
resources to the Centre, police, finahaupervisors and prosecutors. THiRA has increased its staff by

27% over the past three years, and receives adequate fundirexdmitences some challenges with
attracting and appointing qualified applicandl competent authorities are required to maintain high
professional standards, including standards concerning confidentiality, and receive adequate AML/CFT
training.

40. South Africa maintains comprehensive statistics regarding STRs received, analysed, and
disseminated, and statistics relating to financial supervisory cooper@tiath African authorities should

record and maintain moredetailed statistics of money laundering investigations, prosecutions and
convictions, so as to be able to more effectivel
system. South Africa should also keep comprehensive statistics of mutual légtahassand extradition

matters. Finally, South Africa should review the effectiveness of its systems for combating money
laundering and terrorist financing on a regular basis.
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MUTUAL EVALUATION RE PORT

1. GENERAL
1.1 General information on South Africa
1 The Republic of South Africes a developing country whicbccupies the southernmost part of

the African continent. The countryak a surface area 219 million kilometres and has common
boundaries with Botswana, Mozambique, Namibia, Swaziland and Zimbabwe. Completely enclosed by
South African territory is the mountain Kingdom of Lesotho. The results of the most recent census,
conducted in October 2001, indicate that there were 44.8 million people in South Africa, while the
population at present is estimated to be 47.9 millléve currency is the South African RafZthR)>.

Economy

2. Thecomt rydos first democratic elections were he
wracked by internal conflict and external sanctions. The first democratic government inherited a financial
sector that had developed within the context of an imh@king policy environment, with skewed
investment opportunities, client focus and ownership and control of companies in the hands of a select few.
Years of political and economic isolation resulted in a regulatory structure which had become
progressively ddhvamonised from international standards. A highly concentrated financial sector provided
financial service providers with little incentive to bring down costs for consumers or spur innovation. As a
result a profound mismatch existed between the allocatiocapital and the development needs of the
country. The key challenge was reconciling the fivetld banking secto® characterised by well
established infrastructure and technology, but limited participation (over 60% of the adult population was
excludedfrom any formal financial services in 1998) with the enormous demand for financial services.

The Government took a thrgeonged approach to address these issues by: encouraging private firms to
initiate stalled investment plans; working to bridge thedé between the first and second ecoresthy
providing appropriate savingsnd risk and transactional products; and building a social security net to
alleviate poverty.

3. Economic performance since 1994 has bewang. Public finances have been stabilised,
inflation declined (until recently), foreign capital was attracted in growing amounts, and economic growth,
after lagging for a time, is starting to show impressive improvement. There was some initial imptovemen

in growth performance after the stagnation of the last years of apartheid, but income growth per capita in
the first decade of the democratic era was modest. Nevertheless, the economy has grown by 5% per year
since 2003. While consumption is presentigwshg, public and private investment is strong, and export
performance continues to improve. Large investments in electricity and transport, higher spending on
maintenance and more appropriate pricing of public services is intended to improve growthtprasge
economic efficiency. A government initiative to boost growth rates to an average of 6% per year between
2010 and 2014 is being undertaken with a view to halving unemployment and poverty.

4, The Government caimues to work toward bringing unregulated financial activity within the
regulated financial system, thereby providing an audit trail of transadiatsextend the reach and
effectiveness of AML/CFT controlsnd bring some measure of consumer proteclibis means ensuring
that individual clients currently excluded from using formal financial services, particularinémme

2 At the time of the ossite visit, ZAR 1 = 0.076 Euros (EUR) and EUR 1 = ZAR 13.
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clients, can access and, on a sustainable basis, use financial services which are appropriate to their needs
andarebeing offeredoy registered financial services providers. The South African Government considers

the pursuit of financial inclusion amdaintenancef the integrity of the financial system, in the form of an
effective AML/CFT regime, as being complementary financiataepolicy objectives.

System of Government

5. South Africa is a sovereign, democratic and unitary state, divided into nine provinces, each with
its own legislature, premier and executive councils: Eastern CapeSkte Gauteng, Kwazulatal,
Limpopo, Mpumalanga, Northern Cape, North West and Western Cape. The Constitution determines the
matters over which the provinces have concurrent or exclusive legislative authority. For example, casinos,
racing, gambling an@agering (excluding lotteries and sports pools) is a matter over which the provinces
have concurrent legislative authority with the national legislature. The powers of thealeavs
(legislative authorities), governments (executive authorities) andscQudicial authorities) are separate

from one another. Parliamefit which consists of the National Assembly and the National Council of
Provinces (NCOP), and whose sittings are open to the gubiécthe legislative authority of South Africa,

having thepower to make laws for the country in accordance with its Constitution. The NCOP represents
provincial interests in the national sphere of government and must have a mandate from the provinces
before it can make certain decisions. It cannot, howevemtmiti Bill concerning money (the prerogative

of the Minister of Finance). The President is the Head of State and leads the Cabinet. He/she is elected by
the National Assembly from among its members, and leads the country in the interest of nationial unity,
accordance with the Constitution and the law. The national government is advised by Traditional Councils
0 traditional leaders whose status and roles of traditional leadership according to customary law are
recognised, subject to the Constitution.

Legaland judiciary systems and hierarchy of laws

6. South Africa has an uncodified legal system, meaning that there is no single primary source
where the law originates and can be found. The sources of law are theuflonstiégislation; case law
(court decisions); common law; customary law; old writers/authors; and indigenous law.

7. Previous judicial decisions are authoritative and therefore constitute legal preazdentaly
because the courts are bound to follow theregch taken in previous cas®¥ghen a specific matter is not
governed by legislationgommon lawusually appliesCommon law forms the basis of modern South
African law and has binding authoritg.g.the geneal principles of criminal law, law of contract and the
law of damages, and the elements of specific offences such as murder, fraud, robbery and theft).

8. Writings of modern authorsThe sources of Romabutch law,which is the basis for common
law, are the wtings of the old authoritiesThese have binding force as a source of law and include:
legislation placaaten i few of these still apply in South Africa; judgments of the Old Dutch courts; and
writings of leaned authors (the stalled old authorities) such as Hugo deo@r Voet, and Van der
Linden.Many African communities also live accordingitaligenous law

9. The Constitutional Courtis the highest court in all cotitsitional matters and deals only with
constitutional issuese(g. deciding whether Acts of Parliament and the conduct of the President and
executive are consistent with the Constitutiorcluding the Bill of Rights)The court 6s deci
binding onall persons including organs of state, and on all other courtsSiipieeme Court of Appeak

the highest court in respect of all other matters. Decisions of the Supreme Court of Appeal are binding on
all courts of a lower order.

15



10. High courts: There are 10 court divisions and three local divisions which are presided over by
judges of the provincial courts concerned. A provincial or local division has jurisdiction in its own area
over all persons in that aré@egonal courts established in each regional division have jurisdiction over

all offences, except treason. Unlike the High Court, the penal jurisdiction of the regional cbmiteds

Magisterial districts are grouped into 13 clusters. By March 2005¢ther e 366 magi str at e
50detached offices, 103 branch courts and 227 periodical courts in South Africa, Wil hiagistrates.

Amagi st r ahaegjorisdictoom ayver all offences @pt treason, murder and rapéere are also six
specialsed commercial crimes courtgach having two magistrates, which deal with many of South
Africabs money |l aundering cases.

Transparency, good governance, ethics and measures against corruption

11 Anti-corruptioneffot s r emain extremely high on gover nmer
have been provided with a new guide to establish minimuracamiption capacity, including practical
examples of successful implementation. The Prevention and Combating of CortivjiteAcAct (2004)
strengthens antiorruption measures, criminalises corruption and corrupt activities, and provides for
investigative measures. Public sector entities are required to implement effective, efficient and transparent
systems of financial ahrisk management, internal control and internal audit, under the control and
direction of an audit committee (Public Finance Management Act, 1999). They are required to keep full
and proper records of their financial affairs in accordance with presanityeas and standards, and to
submit annually to the Auditor General for auditing financial statements, prepared by their accounting
officer in accordance with generally recognized accounting practice. Private sector legal persons are
required to comply withaccounting standards, maintain certain financial information and appoint audit
committees of nomxecutive directors of the company (Companies Act, 1973). Nevertheless, corruption
remains an issue.

1.2 General Situation of Money Laundering and Financingf Terrorism

12. South Africa has not yet undertaken any formal ML/FT typologies study at the domestic level.
The South African Police ServiceSAPS and the National Prosecuting AuthoritNPA) advised the
assessmenteam that the money laundering investigations which have been conducted to date have
involved predicate offences of fraud, theft, corruption, racketeering, and gambling. Majegpraiating

crimes include precious metals smuggling, abalone poaching,d a 4190 -typdi ger i
economic/investment frauds. Other trends in ML are based on investment frauds through pyramid schemes
and fraud cases through fake cheques. Funds are noted to have been laundered through lawyers or other
service providers, purchasimgg properties, establishment of shell companies and home businesses. The
authorities also pointed to an increase in the sophistication and scale of economic crime and crimes
through criminal syndicates, although the increasing statistics may be partly beier detection. South

Africa remains a significant transport point for drug trafficking. Corruption also represents a problem. The
South African authorities are committed to pursuing this issue through a range of initiatives such as the
introductionof measures to entrench good governance and transparency, the establishment of government
agencies to investigate and recover funds lost to the State through corruption, passing legislation
addressing corruption in the private and public sectors andutivggitcriminal prosecutions in appropriate

cases. Although there is some human trafficking and migrant smuggling, most are economic refugees.
Additionally, there is a high | evel of thefts o
presumably detined for resale. Representatives from the private sector noted that foreign workers and
refugees in South Africa often use the transportation netveogktéxi drivers, bus drivers) to physically

move cashmostly from wage earningscross the borderather than making remittances through the
formal financial sector. The authorities advise that this form of remittance has been used by migrant labour
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and has been integral to regional economic development for more than a century, while the cash
components indicative of the extent to which the regional economy remainslesid.

13 Security agencies indicated that the current threat from international and domestic terrorism is
low, and will remain to below for the foreseeable futureThis low risk also applies to the
collection/provision of funds for terrorist activities outside of South Africa and the use of South Africa as a
conduit for terrorist financingn 2000, a white supremacist group carried out tetragsvities which had

a very limited impact and which is now being prosecuted. The NPA noted that the authorities are vigilant
about the concern that South Africa could be used as a transit or hideaway destination for people with
terror links.

1.3 Overviev of the Financial and DNFBP Sectors
a. Overview of South Africads Financi al Sector

14. South Africaés financi al sector is highly deyv
worked to enhance consumer purtien and streamline regulation of the financial sector in line with Basel

I and I, the FATF Recommendations and the International Organisation of Securities Commission
(I0SCO) standards. As a whole, the financial sector has prospered over the lastsli4 ijea with the

growing prosperity and stability of the economy.

15. The Financial Sector Charter, launched in November 2003, signalled a key milestone in
achieving greater financial inclusion andnséorming thefinancial sector.lt embodied an agreement
among the major financial institutions (banks, insurance companies, brokers and exchanges) on a set of
service provision and empowerment targets. The Charter foreseeshrmatitransformation of the sector,
baed on humamesource development (HRD), procurement and enterprise development, access to
financial services, empowerment financing, ownership, control and corporate social investment. Over the
past five years, in line with the Charter, the Governmensbaght to expand access to financial services.
Uptake of formal banking and remittance services has increased to 60% of the adult population (as
compared to only 26% in 1994). Of the estimated 40% of the total adult population which does not have
access tdanking services, 80% are African, 41% are won@% live in rural areas, a further 36% live in

tribal lands.

16. One of the key initiatives flowing from the Charter process is the Mzansi account;cdow
natioral bank account, launched in October 2004. Mzansi eased the regulatory burden on account holders
by requiring only a validdentification (D) number for account opening. Transactions were initially
limited to deposits, withdrawals, transfers (anywheréha country) and debit card payments. Crucially,

no monthly management fees are charged, and typically several free cash deposits per month are allowed.
As highlighted earlier the uptake of Mzansi has been significant to date (4.2 million accounts as of
November2007).

17. The following chart shows the tytheRATRthat if i na
operate in South Africa and indicates if they are subject to the AML/CFT requirementsFihaneial
Intelligence Centre ActHIC Act), and their AML/CFT regulator where one exists:

3 2007 Finscope survey.
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Financial Activity by Type of Financial Institution

Type of Financial
institutions activity (see
the glossary of the FATF

40 Recommendations)

Type of Financial Institution that
performs this activity

AML/CFT

Requirements

(ie.Aaccount
instituti o

AML/CFT
Supervisor/Regulator

FIC Act?)
Acceptance of deposits Registered banks Yes Bank Supervision
and other repayable Department (BSD) of the
funds from the public . South African Reserve
Insurance companies accept Yes
~ . N Bank (SARB)
fideposi t sxemptedftomar
The Banks Act i refer Financial
Services Board (FSB).
Postbank Yes
Registered banks Yes BSD
Lending ) )
Also other credit providers i refer No
National Credit Regulator
Registered banks Yes BSD
Financial leasing Also other credit providers such as | No
financing arms of motor
manufacturers.
Transfer of money or Registered banks Yes Exchange Control and
value BSD of SARB
Postbank Yes
Informal remittance sectors No
Issuing and managing Registered banks Yes Primarily National
means of payment (e.g. Payment System and
credit and debit cards, Exchange Control and to
cheques, trav a lesser degree BSD of
cheques, money orders SARB
and bankersbd
electronic money) Postbank
American Express
Travelex
Financial guarantees and | Registered banks Yes BSD
commitments
Trading in Money market | Registered banks Yes BSD
instruments (cheques,
bills, CDs, derivatives - . -
ete )’ ' Securities dealers in respect of Yes FSB (JSE Limited (JSE))
’ derivatives (considered to be
securities)
Trading in Foreign Registered banks licensed as Yes Exchange Control and

exchange

Authorised Dealers

Other Authorised Dealers with
Limited Authority (ADLAS)

BSD of the SARB
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Financial Activity by Type of Financial Institution

Type of Financial
institutions activity (see
the glossary of the FATF

40 Recommendations)

Type of Financial Institution that
performs this activity

AML/CFT

Requirements

(ie.Aaccount
instituti o

AML/CFT
Supervisor/Regulator

FIC Act?)
Trading in Exchange, Registered banks Yes BSD
interest rate and index
instruments " .
Securities dealers in respect of Yes FSB (JSE), FSB
derivatives (considered to be (Financial Advisory and
securities) Intermediary Services
(FAIS))
Trading in Transferable Securities dealers Yes FSB (JSE)
securities
Trading in Commodities Registered banks Yes BSD
Securities and commodities dealers | Yes FSB (JSE)
Financial Service Providers (FSP) Yes FSB (FAIS)
Participation in securities | Registered banks Yes BSD
issues and the provision
of financial services iy
related to such issues Securities dealers Yes FSB (JSE)
Financial Service Providers Yes FSB (FAIS)
Individual and collective Financial Service Providers Yes FSB (FAIS)
portfolio management
Safekeeping and Registered banks in respect of safe | Yes BSD
administration of cash or | deposit boxes.
liquid securities on
behalf of other persons . .
Registered banks as securities Yes BSD
depositories
Financial Service Providers Yes FSB
Trustees of Collective Investment
Schemes (CIS) No FSB
Otherwise investing, Financial Service Providers Yes FSB (FAIS)
administering or
managing funds or .
money on behalf of other Collective Investment Schemes Yes FSB (CIS)
persons
Underwriting and Financial Service Providers Yes FSB (Long term
placement of life Insurance / FAIS)
insurance and other
investment related
insurance
Money and currency Registered banks licensed as Yes Exchange Control and
changing Authorised Dealers BSD of SARB
Authorised Dealers with Limited Yes

Authority
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18. The following table summarises the types of financial institutions operating in South Africa.

Type of financial Number of Total assets Authorised/Registered/
institution Institutions Supervised by
Registered banks 20 ZAR 3 853m (as of 30 June | Registrar of Banks, BSD of SARB

2008)
Mutual banks 2
Local branches of foreign 14 Registrar of Banks, BSD of SARB
banks
Life Insurance companies 82 ZAR 1 420 billion FSB
Pension funds managers FSB
Financial Service Providers 14 114 N/A FSB1 FAIS
i Category | (Brokers)
Financial Service Providers 541 ZAR 2 877 665 million FSB1 FAIS
i Category Il (Investment
Managers)
Financial Service Providers 25 ZAR 231 660 million FSBi FAIS
T Category Il (Linked
Investment Service
Providers)
Collective Investment | 41 Managers | ZAR 658 755 million FSB
Schemes (CIS) in Securities | & 900 Funds
CIS in Property 6 Managers | ZAR 22 608 million FSB
& 6 Funds
CIS in Participation Bonds 7 Managers | ZAR 3 073 million FSB
Foreign CIS 67 Managers | ZAR 117 871 million FSB
& 383 Funds
19. Banking Sector: South Africa has a stable and sophisticated banking system. In theted,

are20registered banks, twonutual banks, 1fbcal branches of foreig banks, and 4@:presentative
offices. The five largest banks constitute about 90% of the total banking sector assets.

20. Long term insurance companiesSouth Africa has 82 registered loterm insurers. In 2007hé

net premium income (net of -iesurance) was ZAR26 billion (EUR19 billion) with ZAR 234 billion

worth of benefits paid during the same period. The five largest insurers accounted for 76% of the South
African market, measured by premium income.

21. Collective investment schemes in securitigkhere are 900 approved funds available to the
public for investment. In 2007, net inflows in collective inmesiht schemes amounted to ZARbillion
(EUR5.6 billion).

22, Foreign exchange dealersAuthorised Dealers in Foreign Exchange with Limited Authority

(ADLASs) are authorised by the National Treasury to deal in foreign exchange for the sole purpose of facilitating
travelrelatedtransactions. There are 130 ADLA branches.
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23 Investment advisersThere are 1868 Financial Service Providers (FSPs) licensed in terms of the
Financial Advisory and Intermediary Servicesct (FAIS Act): nondiscretonary intermediaries,

di scretionary FSPs, admi ni strative FSPs and hed:c
representative) who, as a regular feature of their business, furnishes advice and/or renders any intermediary
service.

24. Securities brokers:The JSE Limited (JSE) is licensed as an exchange under the Securities
Services Act (2004) (SS Act), to operate four markets: Equities Market, Equity Derivatives Market,
Agricultural Products Market and Yield. At the end of 2007, the JSE had about 400 listed companies
and a total market capitalisation of over ZARillion (EUR 499billion). The total value of assets under

the management of all JSE Equities members was @&billion (EUR 52 billion).

25. Money remitters:Crossborder remission of funds may be undertaken by Authorised Dealers in
Foreign Exchang® all of which are registered banks within the context of the exchange control
system. Consequently, the AMLFT framework relating to bankssal applies to money remitters.
ADLAs may also conduct certain cregsrder transactions with immediate effect provided that they can
prove compliance with the Cro8®rder Foreign Exchange Transaction Reporting System.

26. Postbank The Post Office Bank (Postbank) is a division of the South African Post Office
(SAPO) regulated under the Postal Services Act and the Independent Communicationisy/aftsouth

Africa (ICASA). Among itsproducts and services, it provides international and domestic money transfers
(Money/Postal orders), third party or intermediary services, short and medium term savings gbeedints
depositaccounts and Mzansi accouritbie Postbank is not a registetshk and is exempt from the e

Act of 1990.1t does not operate as a lending institution, but processes loans through its network on behalf
of other institutions, such as Bayport and National Housing Finance Corporation. Postbank is the leading
South Arican financial institution in terms of Mzansi accounts, with a 41% share of the market. Postbank
has introducediebit card functionality on 1@illion Mzansi accounts. At the end of 2007, Postbank
issued just over 1 million Vishranded debit cards tésicustomers to replace their ordinary aut@dat

teller machine (ATM) cardsSAPO has 845 post offices and 178 postal retail agencies throughout
South Africa, and Post banko6s006®APO postefficesaetai posgal ai | a
agerties and 200 ATMs of other financial institutions.

27. The National Treasury together with the South African Reserve Bank and the Department of
Communications are working on plans to restructure the Postbankawilew to strengthening its
corporate governance and hence minimise Gover nmer
parties resulted in a concept d oc u@kon)t saingdn ead MNeyi
Minister of Finance and the iNister of Communications. The ®U sets out agreed principles and
timelines towards the restructuring of the Postbank as an independent corporate entity from the Post Office
and into a regulated institution under the Banks Act.

28. Ithala Development Finance Corporation Limited (Ithala)thala was created by the KwaZulu
Natal Ithala Development Finance Corporation Act (1999) to promote, support and facilitate social
economic development within the KwaZulu Natal Proeinlt has 46 branches and agencies throughout
the KwaZulu Natal Province.

b. Overview of Designated NorFinancial Businesses and Professions (DNFBPSs)
20. South Africa has a large, wedtablished DNFBP sector atiee following table summarises the

types of DNFBPs operating in the country, the AML/CFT regime to which they are subject and the
regulator responsible for overseeing each type of DNFBP:
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Sector Type of DNFBP in South AML/CFT Licensing/Registration and
Africa and size of sector requirements in AML/CFT oversight
Domestic Law
Casinos 36 casinos, ZAR 13.5 billion Chapter 3 of the FIC Licensed by Provincial Licensing
Act Authorities (PLA).
Overseen by the National Gambling
Board (NGB).
Real Estate 58 000 estate agents Chapter 3 of the FIC Registered and overseen by the
Agents Act Estate Agency Affairs Board (EAAB).
Dealers in A total of 598 licenses, Reporting of Overseen by the Diamond Council of

precious metals
and Dealers in
precious stones

certificates and permits
issued out of 871 applications
between 1 July 2007 and 30
June 2008.

suspicious transaction
reports (STRs) under

Section 29 of the FIC

Act.

South Africa and Jewellery Council of
South Africa.

Legal
professionals

Approximately 18 189
practicing attorneys, 4 785
candidate attorneys, and
9 162 law firms in South
Africa as at 20 May 2008.

Chapter 3 of the FIC
Act

The Provincial Law Societies
regulate the conduct of attorneys as
prescribed in the Attorneys Act, Act
53 of 1979 (the Attorneys Act).

The Law Society of South Africa
(LSSA) is designated as the
AML/CFT authority under the FIC
Act.

Accountants

Approximately 25 000
chartered accountants of
which 4 174 are Registered
Auditors with the Independent
Regulatory Board for Auditors
(IRBA).

Number of firms registered
with the IRBA: 1 863

Attest partners: 2 2809
Non-attest partners: 1 365

Chapter 3 of the FIC
Act

Accountants: Licensing authority. No
regulator for AML/CFT purposes.

Registered auditors: IRBA.

Trust and
Company Service
Providers (TCSP)

Attorneys, Accountants
Chartered Secretaries, and
other professionals operate
as TCSPs.

Attorneys and
Accountants subject to
AML/CFT
requirements of the
FIC Act.

Other professionals
subject to reporting
obligations.

See above for attorneys and
accountants.

Master of the High Court registers
trusts.

Other professionals not monitored for
AML/CFT.

1. Diamond Council/Jewelry Council Presentation to FATF Assessment Team, August 2008, p. 11. In 2006-2007, ZAR12,9 billion in
rough diamonds and ZAR 5 billion in polished diamonds were exported from South Africa (lbid, p. 12).

30. Casinos Only physical casinos currently exist in South Africa, although steps are being taken to
allow internetbased casinos to be estabkd. In the financial year 2006/2007, casinos contributed

ZAR 13.5 billion (EURL1.2 billion) in gross gaming revenue to the South African economy.

3L Accountants: There are about 2800 charteré accountants in SdutAfrica. Of these, 474 are

registered with the Independent Regulatory Board of Auditors (IRBA) and therefore authorised to conduct

financid audits of public companies.
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32 Attorneys:Statistics for attorneys, ndidate attorneys, and law firms are as follows:

Law society Attorneys Candidate attorneys Firms

Cape Law Society i made up of the 4 858 980 2541
following provinces: Western Cape,
Eastern Cape, Northern Cape

KZN Law Society 2545 980 1461
Law Society of the Free State 890 437 348
Law Society of the Northern Province 1 9 896 2388 4812

made up of the following provinces:
Gauteng, Limpopo, Mpumalanga,
North West

Total 18 189 4785 9162

33. Estate agentsThere are about 5800 registered estate agents in South Africa who may represent
either the buyer or seller of property. Most of the real estate busin&ssuth Africa is conducted by
17 large firms.

34. Dealers in pecious metals and stoneSouth Africa is the fourth largest world producer and
exporter of diamonds. Additionally, about 275 tonnes of gold are mined in aiérg@nnually, of which

about severtonnes are used domestically for a variety of industmed eommercial uses, including
jewellery manufacturing. Jewellery production in South Africa represents 1% of the world market. There
are an estimated @0 to 4000 retailers of precious metals and stones, neamshich belong to one of the

four or fivelarge chain stores operating in the country.

1.4 Overview of commercial laws and mechanisms governing legal persons and arrangements

35. Legal persons may only operate with a profit motive within the context of the @iespAct

(1973) (in the case of companies with share capital) or the Close Corporations Act (1984) (in the case of
close corporations with no share capital and limited by guarantemmfaanywith a share capital can be

a public companyie.the sharesre offered to the public) or a private compairg. the shares are allotted

to a limited number of shareholders). Public companies must have at least two directors, while private
companies must have at least one. Directors and others directly or igdmeotved in the management

of the company can be nominees, but must be natural persons and not be bankrupt, convicted of certain
offences €.g.theft, fraud, or forgery), or previously removed as an office for not being fit and proper
(Section(s.) 218). Not-for-gain companies are incorporated as companies without share capital.

36. Close corporationsare a simplified form of corporate legal entity with no share capital and a
maximum of 10 members (instead of sktiael der s) , each with a fAmember shi
as a percentage and represents the member6s shar
Members can only be natural persons. The exception is that a trustee of a trbstarmagmber, provided

that he/she does not directly or indirectly benefit from the trust. Close corporations do not have directors;

all members are responsible for the control of the corporation and may take active part in running the
corporation, in accailance with their membership interest.
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37. Co-operativesare autonomous associations of persons (a minimum of five) united voluntarily to
meet their mutual economic, social and cultural needs through a jointly amadedontrolled enterprise

that is organised and operated onoperative principles. Directors must not be of unsound mind,
financially insolvent, or have been convicted of certain offences (theft, forgery, etc.) (s.33 Cooperatives
Act).

38. Legal arrangementssuch as trusts are formed through an agreement between twodp#nrdes
founder (settlor) and trustee. The nature of the trust agreement entails that the founder transfers his/her
property to the trustee so thdtettrustee may administer the property for the benefit of a third party
beneficiary or beneficiaries. A trusbes not have legal personalifirust instruments must be registered

with the regional Master of the High Court.

39. The following chart indicates the number of each type of legal person registered in South Africa:
Type of institution Total Number of institutions in 2008
Close Corporations 1735111
Companies Act Companies
Public Companies-total 3521
Listed (domestic) 382
Listed (foreign) 44
Private Companies 450 966
Non-profit companies 20 359
Limited by guarantee 84
Non-profit external (foreign) companies 5
External (foreign) companies 1113
Incorporated (professionals) 8911
Company unlimited 6
Cooperatives 3529
15 Overview of strategy to prevent money laundering and terrorist financing
a. AML/CFT Strategies and Priorities
40. The antimoney laundering (AML)/combating the financingtefrorism (CFT)systems in South

Africa are relatively young. However, South Africa has demonstrated a strong commitment to

i mpl ementing the countryés AML/CFT systems which
between a variety of gowement departments andeaies.The authorities have sought to construct a
system which uses at its reference the relevant United Nations Conventions and the international standards
as set out by the Financial Action Task Force. The implementation of legislation against madeyirau

gained momentum in 1998 with the promulgation of the Prevention of Organised Crime Act and thereafter,
the implementation of the Financial Intelligence Centre Act (2001) (FIC Act) and the creation of the
financial intelligence unit, the Financiaitelligence Centretlie Centrg In 2004, South Africa approved

the Protection of Constitutional Democracy against Terrorist andeRlefattivities Act (POCDATARA

which, as the overarching national attirorism legislation, criminalises terrorist finamg and contains
measures to freeze terrorist related funds in line with international obligations. South Africa became a
member of the Eastern and Southern Africa Abiney Laundering Group (ESAAMLG) and the FATF in
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August 2002 and June 2003 respectivahd provides technical assistance in the region on AML/CFT
issues.

41. In September 2007, th€entre Sout h Africads financi al i Nt e
Africabds | ead agency o0 n thieeyfaFstraregit glan 2068811 that fetsos h e d
seven strategic outcomes and targets to be achieved as well as indicators that will be utilised to measure the
successful attainment thereof for the three year period. The Centre has interpreted itarnegid ras a

series of strategic objectives in which it seekqdpidentity the proceeds of crime and terrorist financing;

(b) exchange information witlalv enforcement and other FIUs) monitor the compliance of accountable
institutions, as well as parvisory bodies in respect of their AML/CFT obligatiof®);, prevent and reduce

ML/FT activities; (e) formulate and lead the implementation of AML/CFT poliffy;advise the Minister

of Finance in respect of AML/CFT issues; afg meet and live upo the international obligations and
commitments required of the Centre and South Africa as a country.

42, For the past five years, South Africantinued to make good progress daveloping and
strengthening all its strustes and capacity to investigate and prosecute money laundering, and oversee
compliance with regulatory measures. For instance, processes are currently underway to enhance the
powers and functions of supervisors in the financial and designatedinaonid businesses and
professions (DNFBP) sectors in relation to their supervision of compliance with the FIC Act. Many of the
relevant agencies are focused primarily on building their capacity and capability to combat ML/FT. For
instance, th&outh African Regnue ServicéSARS recently (two years ago) began its current strategy of
building capacity to better tackle cash smuggling and the illicit economy. The current priority of SAPS is
to combat organised crime, and crimes against women and children. S&B&vgrking with theCentre

and the Commercial Crime Unit of the National Prosecuting Authority to develop a more unified strategy,
with police officers and prosecutors dedicated to building ML cases.

b. The institutional framework for combating money laundering and terrorist financing
(i) Ministries
43, South Africa has a cluster system of government in which various ministries meet to coordinate

policy and implementation issues under the leadership of the Regideh i s -©Ofwloleda nment 6
approach facilitates integrated and coordinated implementation of government policies. This applies
equally to AMUCFT issues.

44, Ministry of Finance and National Treasury:The Ministe of Finance is responsible for AML

policy measures and issyesipported by the FIU, theinancial Intelligence Centre(the Centrg which

reports directly to the Minister and thational Treasurywhich is responsible for broader financial sector
regulabry policy. National Treasury leads an imgwvernmental committee (the Medidherm
Expenditure Committee), which receives tBentrédé s str at egi c and business
allocations on the basis of national priorities and available funds.als@s responsible for approving
compani es®6 aut horThe South Africam Reserve BankA(BARR)sand the Ministry of
Finance form the monetary authority in South Africa.

45, Department of Justice and Corisitional Development (DoJ & CD)DoJ & CD is the ministry
responsible for the National ProseagtiAuthority (NPA) and is the central authority for administering all
mutual legal assistance and extradition matters.

46. Department of Safety and Securitythe Department of Safety and Security houses the South
African Police Service (SAPS).
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47. Department of Foreign Affairs (DFA) DFA participates in the United Nations and other
international decisiomaking fora, facilitates mutual legal assistance and international technical
assistanceAn InterDepartmental CounteFerrorism Working Group was formed under the auspices of
the DFA toassist 8uthAfricain its obligations regardingnited Nations commitments

(if) Criminal Justice and Operational Agencies

48, The Financial Intelligence Centre (the Centre) s Sout h Africads FI U.
guides the activities of supervisors comieg compliance with AML/CFT measures, and assists the
Minister of Finance with advice on AML/CFT policy matters.

49, The South Africa Police Service (SAPS responsible for the investigation of money laundering
caes and all offences pertaining to terrorism. It is constitutionally mandated to: prevent, combat and
investigate crime; maintain public order; protect and secure the inhabitants of South Africa and their
property, and uphold and enforce the law.

50. Special Investigating Unit (SIUWworks closely with government departments to deal with fraud,
corruption and serious maladministration in state institutions. Established by the Special Investigating
Units and Special Trilnals Act (1996), it investigates cases referred by the President. It can conduct
forensic investigations and institute civil litigation to recover state assets or public money.

51 The National Prosecuting Authority(NPA) institutes criminal proceedings on behalf of the
State, and carries out necessary functions incidental to instituting criminal proceedings (s.179(1) of the
Constitution). The NPA structure includes thiational Prosecuting Services (NP@hd other uits:

1 Specialized Commercial Crime Un{SCCU) prosecutes cases arising from crimes investigated
by the SAPS Commercial Branch, including money laundering.

1 Organized Crime Initiative of the NPS Head Offigerosecutes money laundering cases arising
from ca®s investigated by the SAPS Organized Crime Unit. The regional Directors of Public

Prosecutions conduct the prosecutions, while the NPS Head Office manages, assists and supports

the prosecutions in the regions on an ongoing basis.

1 Directorate of Special Perations (DSO) commonly known as fithe Sco

prosecutes offences relating to traradional organised crime, serious and complex financial
crime, organised corruption and related money laundéring.

9 The Priority Crimes Litigation Urit prosecutes all offences under POCDATARIiAcluding
terrorist financing.

1 Asset Forfeiture Unit (AFU)implements the freezing and forfeiture provisions in respect of the
proceeds and instrumentalities of crime.

At the time of the ossite visit, a process to redigtute the Scorpions futions had been initiated. On

19 November 2008, Parliament approved legislation to incorporate the investigative functions of the DSO
into the SAPS. The new unithe Directorate for Pridity Crime Investigation (DPCIj will be a sgarate

division of the SAPS that will focus on National Priority Offences. Its mandate will be broader than the
DSO6s and may include specialised commerci al cr
terrorist financing.
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52, The South African Revenue Service (SAR®)the tax and customs authority. Along with the
SAPS and the National Immigration Branch (NIB) of the Department of Home Affairs (DHA), SARS is
involved in controlling the movement of people and goods across tHerbo

53. National Intelligence Agency (NIA):NIA is responsible for the domestic intelligence and
counterintelligence security, including vetting of Government officials. It also plays a role in investigating
terrotism and terrorist financing.

(i) Financial Sector Bodiesd Government

54, South African Reserve Bank (SARBInd the Ministry of Finance form the monetary authority
of South Africa. The SARB also formulates and lempents monetary policy and regulates the supply of
money by influencing its cost. The following units of SARB are relevant to AML/CFT:

1 TheBank Supervision Department (BSBupervises banks for compliance with the FIC Act.

1 The Exchange Control Departmen(ExCon) supervises ADLA branches for compliance with
the FIC Act and provides ADLA staff with informal compliance training when necessary.

55. Financial Services Board (FSB)s an independent regulator responsifie supervising the
following for compliance with the FIC Act: the insurance industry, retirement funds, friendly societies,
financial advisors and intermediaries, securities investment managers, collective investment schemes and
the various exchanges.

56. JSE Limited (JSE)is responsible for supervising the approximately 188 securities dealers who
are members of the exchange for compliance with the FIC Act, Securities Services Aatt)88d JSE
Rules.

(iv) Financial Sector Bodiesd Associations

57. Banking Association of South Africa (BASA)BASA is an industry body that represents all
registered banks in South Africa, including South African and international banks. ThedB&ASAbr oad r o
is to Anestablish and maintain the best possible p

profitable banking. 0

58. Life Offices6 Fhe @Ads aa dssooiation (ofLrégigte longterm insurance
companies in South Africa which seeks to promote the interests of the industry and is a forum where
member offices can interact to promote their interests, and the interests of current and future stakeholders.

(v) DNFBPs
59. The National Gambling Board (NGB) established in 1996 pursuant to the National Gambling
Act , monitors casinosdéd compliance with the FIC Ac
60. The Provincial Licensing Authorities PLA) in each of the nine provinces are responsible for

issuing gambling licences and regulating their casinos for compliance with licensing conditions.

61. The Estate Agency Affairs Board (BAB) (part of the Departmerof Trade and Industry) is the
statutory regulator for estate agents and is responsible for monitoring their compliance with the FIC Act.
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62. The Diamond and Jewellery Federatiors an umbrella forum created to dissussues relating

to both the diamond and jewellery industries in South Africa. Its secretariat supports the following industry
bodies: the Diamond Council of South Aii@nd the Diamond Dealers Clwhose members include

73 cutting and polishing licenss (52% ofthe issued licenses nationally)54 rough diamond dealers
(65% of issued licences nationally), and 201 polished dealers; and the Jewellery Council of South Africa,
whose members include 192 wholesalers and affiliate members, 996 retaildrgQandnufacturers.

63. The Law Society of South Africa (LSSA)s a voluntary body which promotes the common
interests of its members and oversees the compliance of lawyers with the FIC Act (even though it has no
regudatory powers). Its constituent members are the Cape Law Soci@g8(4ttorneys and 241 firms),
KwaZulu Natal Law Society (845 attorneys and 461 firms), Law Society of the Free State
(890attorneys and 348 firms), Law Society of the Merh Proviges (9896 and 812firms), Black
LawyersAssociation, and National Association of Democratic Lawyers.

64. The Independent Regulatory Board for Auditors (IRBAjs the statutory regulator for the
auditing professionlt is responsible for registering auditors in public practice and monitors their
compliance with the FIC Act, as provided for un8erctiond5 read with Schedule 2 of the FIC Act.

65. The South African Institute ofChartered Accountants (SAICAJnonitors its members, who are
chartered accountants and auditors, for compliance with the SAICA Code of Conduct which is based on
the International Federation of Accountants (IFAC) Code of Ethics. SAICA is a member of IFAC.

(vi) Legal persons and Arrangements and No#Profit Organisations

66. The Companies and Intellectual Property Registration Office (CIPR@)qgisters companies,
close corporations, and -@peratives.

67. The Master of the High Courtreceives trust instruments from trustees before they assume
control of the trust property to be administered, registers-iites trust instruments and issues letters of
authorities to the nominatedustee(s) pursuant to the Trust Property Control Act (1988) @dC

68. The Department of Social Development (DSRPministers the Noprofit Organisations Act
(1997) (NPO Act), which creates an administrative agllatory framework fonon-profit organisations
(NPOg, including a voluntary registration facility for civil society organisations.

C. Approach concerning risk

69. The FIC Act makes limited provision for the apglion of a risk based approach to establishing

and verifying customer identity. As a result, financial institutions apply the same standard criteria for new
customers as for high risk customers. Tentrehas issued guidance to financial institutions eoning

the extent to which a riskased approach can be applied within the current framework. For example,
unless an exemption applies, all clients must be identified. However, financial institutions are not required
to f ol l sizefitssal i @n daip the mathods and levels of verification applied. A-baked
approach may be applied to the verification of a
higher the level of verification and more secure the methods of verificatiofddbe

70. Financial sector supervisors (SARB, FSB and the JSE) apply aeas®#d approach to
supervising the entities under their purview. The SARB (BSD) considers a wide range of risk factors,
including quantitdve risks (solvency, market, operational, credit, technological) and qualitative risks
(corporate governance and ANLZFT). BSD then prioritises those banks considered to be riskier,
considers what the riskier areas of each bank ané plans itsinspecton cycle accordinglyFSB
introduced a ristbased approach to supervising insurance entities in 2007, using a risk matrix that factors
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in the size of the entity, market impact, corporate governance, compliance history, financial strength,
evaluation of thefit and proper crited, and any complaints receivetihe FSB also categorises FSP
licensees according to risk and considers several factors including the size of the entity and whether they
handle client funds. Finally, JSE also uses albisked approdcto review those of its members for which

it is responsible for supervising compliance with the FIC Act. In particular, the JSE targets the equities
market, as those members hold a significant amount of assets (cash and securitieslf oh dients.See

Section3. 10 (fAOngoing Supervision and Monitoringo) fc

d. Progress since the last mutual evaluation

71 South Africa was first evaluated by the FATF in 2003. The key recommendations made by the
FATF at that time are listed below, along with a short description of the action subsequently taken by
South Africa. (Note: Paragraph numbers refer to those in the 2003 Executive Summary).

(a) South Africa must also act swiftly to pass measures in relatidartorist financing: In 2004,
South Africa approved the Protection of Constitutional Democracy against Terrorist anetdlRelat
Activities Act (POCDATARA), which criminalises terrorist financing and contains measures to
freeze terrorist related funds. STRalated to terrorist financing must now be reported. See
Sectiors 2.2, 2.4, and 3.7 of this report.

(b) Supervisors may only currently inspect for compliance in accordance with their existing
legislation; the ability to use enforcement powers for AML requirggis unclear. Amendments
to enabling legislation should be made to provide supervisors to allow them to inspect and
sanction for norcompliance witthe FIC Actb s pr ovi s i o n sAméndnentatgthea p h 1
FIC Act to address this have been approvedrandived presidential assent on 27 August 2008,
although they will only come into force in 2009.

(c) There is no general duty to identify the beneficial owner. The Regulations also contain a large
number of exemptions from the customer identification andrdes@eping requirements
(paragraph 16: This issue has not been addressed.

(d) South Africa should make efforts to increase the number of money laundering prosecutions that
are brought (paragraph 6) The statistics provided continue to show a low number of
investigations and convictions for money laundering.

(e) TheCentreand other supervisory bodies need to issue guidelines to assist in the identification of
suspicious activities (paragraph 13Jhe Centreissued Guidance Note 4 in March 2008, which
provides gidance in identifying and reporting suspicious transactions.

() The number of STR from securities and investment firms, and from casinos, was very low
(paragraph 14):STR reporting has increased from securities and investment firms, and casinos.
See the stadtics inSectiors 3.7 and 4.2 of this report.

(g) There is currently no requirement for this information to remwith the transfer (paragraph7):
In practice, wire transfers being processed througiStuiety for Worldwide Interbank Financial
Telecommuniation (SWIFT) messaging system must contain full originator information
(otherwise, the wire will not transmit). However, there is no legal requirement that all wire
transfers, including those being processed through other netveogksnbney remitters)contain
full originator information.
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2. LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES

Laws and Regulations
2.1 Criminalisation of Money Laundering (R.1 & 2)
2.1.1  Description and Analysis
Recommendation 1
Offences
72 South Africa has ratified both tHgnited Nations Convention against lllicit Traffic in Narcotic
Drugs and Psychotropic Substances, 1988nha Convention)and United Nations Convention Against
Transnational Organised Crime, 20@@alermo Conventign The Prevention of Organised Crime Act,
1998 (the PO®B) which came into effect on 21 January 1999 is the main legislation criminalising money
laundering in South AfriccSout h Africa adopts an dall crimeso a
offencesfor money laundering cover all offences under South African law. These offences would also
include the types of predicate offences contemplated in both Conventions. Specifically, Chapter 3 of the
POCA creates the following three principal offences relatmgioney laundering.
Money laundering

73. Section 4 of the PO provides that a person is guilty of an offence if he or she knows or ought
reasonably to have known that property is or forms part of the proceedlswful activities and

i enters into any agreement, arrangement or transaction with angoneninection with that
property or

1 performs any other act in connection with that property

Which has or is likely to have the effect

1 of concealing or disguisindné nature, source, location, disposition or movement of the property
or its ownership or any interest which ang may have in respect theremf

1 of enabling or assisting a person who has committed an offence, whether in the Republic or
elsewhere to avoidrosecution or to remove or diminish those proceeds of unlawful activities.

74. The elements of this offence are:

(a) Mens rea: The defendant knew or reasonably ought to have known that the property is
the proceeds of uawful activity.

(b) Physical element: Arrangement or transactionThe accused must have performed an
action in relation to the property in question namely to enter into an agreement,
arrangement or transaction concerning the property or performed any dibemnath
the property.

(©) Purpose: Concealment or avoidance of prosecution or confiscatiomss a factual
matter the agreement, arrangement, transaction or other action must have had, or be
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likely to have, the effect of concealing or disguising the sourcéhefmoney or its
location or ownership, or enabling someone to avoid prosecution or to hide the
proceeds of an offence. The latter would include a transaction designed to help a person
protect property from confiscation under the forfeiture laws.

Assistilg another to benefit from proceeds of unlawful activities

75. Section 5 of the POKL provides that a person is guilty of an offence if he/she knows or ought
reasonably to have known that another person has obtainpdotteeeds of unlawful activities and enters
into any agreement with anyone or engages in any arrangement or transaction whereby:

9 the retention or the control by or on behalf of said other person of the proceeds of unlawful
activities is faditated; or

1 thesaid proceeds of unlawful activities are used to make funds available to the said other person,
acquire property on his/her behalf or benefit him/her in any other way.

76. The elements of the offence are:

(a) Mens rea: The defendant knew or reasonably ought to have known that another person
has obtained the proceeds of unlawful activity.

(b) Physical element:The defendant entered into any agreement with anyone or engages
in any arrangement or transaction in respect of puoteeds.

(© Purpose The retention or control of the proceeds by or on behalfeobther person is

facilitated, or the proceeds are used to make funds available to the other person, or to
acquire property on their behalf or benefit them in any other way

Acquisition, possession or use of proceeds of unlawful activities

77. Section 6 of the PO& provides that a person is guilty of an offence ibhaheacquires, uses or
has possession of property and who knows ohbrgasonably to have known that it is or forms part of the
proceeds of unlawful activities of another person.

78. The elements of the offence are:

(a) Mens rea: The defendant knew or reasonably ought to have knowrhéadtroperty is
or forms part of the proceeds of another

(b) Physical element:The defendant acquires, uses or has possession of such property

(© Purpose: There is no need to establish the purpose of such acquisitionpruse
possesion.

79. The money laundering offences ie@ions 4to 6 ofthe POCr e f er t o Apropertyo
of unl awf ul acti viSedtiensdithelPO®Bch are defined in

80. APropertyo means money or any other movabl e
includes any rights, privileges, claims and securities and any interest therein and all proceeds thereof.
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81 AProceedasawbbtil uactivitieso means any property
benefit or reward which was derived, received or retained, directly or indirectly, in connection with or as a
result of any unlawful activity carried out by any person wheth&outh Africa or elsewhere.

82 AuUnl awf ul activityo in turn is defined as a
contravenes any law whether such conduct occurred before or after the commencemen® Gtz dP
whether such conduct occurred in South Africa or elsewhere.

Consistency with the Conventions

83. The Vienna and Palermo Conventions require that, subject to the fundamental/constitutional
principles and basiconcepts of their legal systems, countries criminalise the following acts (with the
requisite knowledge that the proceeds are derived from a crime):

1 the conversion or transfer of proceeds of crime (Article 3(1)(b)(i) Viedmacle 6(1)@)(i)
Palermo);

1 the concealment or disguise of the true nature, source, location, disposition, movement or
ownership of or rights with respect to such proceeds (Article 3(1)(b)(ii) VieAmacle
6(1)(a)(ii) Palermo); and

9 the acquisition, possession or use of such pdscéarticle 3(1)(c)(i) Viena; Article 6(1)(b)(i)
Palermo).

84. In relation to the HfAconversion/transfero | in
converted or transferred the proceedsdioe of either tw@urposesi) concealing or disguising its illicit

origin; or ii) helping any person who is involved in the commission of the predicate offence to evade the
legal consequences of his/her actionn t he fAconceal ment or di-sgui se
exd anatory, whereas in the fAacquisition, possessi
acquiring, possessing or using must be for any specific purpose or to achieve any particular objective.

85. Although Section4 of the PO@ does not specifically rthef er t
words used in th&ectioni ient er s i nto any agreement or engage
(Sectiond ((a) ) or fiper f or ms anysuch pohpeerr $Segton4(if)) inarecwida n e c t i
enough to encompass the acts of conversion or transfer envisaged in both Conventions. The prosecuting
authorities also indicated that, in practice, any financial transaction such as making a bank deposit, writing

a cheque or initiating or receiving an electronic funds transfer even the simple act of physical
transportation o€ash would be covered undexcEons 4(a) or (b). It should also be noted 8exttion4 of

the PO@ allows for proof in the alternative thatthect ei t her fAhas or is | ikel:
one of the two purposes identified in the Conver
beyond what the Conventions require.

86. Section 4of the PO@ applies to both self and third partyoney laundering, while &stions5

and 6 of the POR& are strictly thirdparty offences. The&onventions do not specifically call for the
criminalisation of the offence of assisting another personintimedaa r i ng of t hat person
in the specific terms as provided$ection5 of the PO@.. In any event, it also appears tisaction5 may

in fact overlap wittSectiord gi ven t he | atterd6s extensive provi si

87. However, in respect dbection6 of thePOCA, and to the extent that the acquisition, possession
or use of the proceeds of unlawful activities only applies to a third party laundering scenario, there is a gap
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in the coverage of the offence sirteehnically, a person who has committed the predicate offence cannot
be liablefor the acquisition, use or possession of such proceeds.

88. The South Afri can Sectionb of theROCAdods nocrimmaliseimeneyt h a t
laundering. It isin fact an additional offence t&ection4 which can be used against those that are
indirectly associated with a money laundering offence and where the facts of the case do not fully support
a conviction undefSection4. The authorities were of the view that neither the Vienna nor the Palermo
Convention had specified that the acquisition, possession or use limb should also be applicable to the
perpetrator of the predicate offence, and that the language in the Consentggests that it is meant to

deal with someone other than the perpetrator of the predicate offence.

89. Further, the South African authorities also indicated that an additional charge against a
perpetrator of anftence underSection6 would constitute a duplication of convictions which would be
contrary to South Africads constitutional princig
Hi gh Cour t dMsintyeaandi Osher®wnPieiersen NOdAnother 1998 (1) BCLR 18 (TWhere

theHigh Court found that the Constitution required protection from duplication of convictions and that as a
result of the adoption of the Constitution, South African law relating to duplication of convictions was
requred to be revisitedThe High Court found that whereas prior to the Constitution, the test was whether

the description of the offences differed; p@sinstitution this test had to be replaced with one based on
whether the two offences were based on #émesset of facts.

90. Nevertheless, while there may be some force in the argument that the perpetrator of a predicate
crime acquires, or comes into possession of, the proceeds of that crime by perpetrating #edchiemee

the whole process could be viewed as part of the commission of the predicate crime itself, it still leaves
open the issue of Auseodo i n r el BAQCA Gectiondowillthdibe pr o c ¢
applicable if there is no furtheramsaction or arrangement which is likely to have the effect of concealing

or disguising the source of the proceeds or its location or ownership, or enabling someone to avoid
prosecution or to hide the proceeds of an offence. As for the constitutionalesatgtine assessment team

notes that Mclintyre and Others v Pietersen NO and Anotikest High Court decision on the interpretation

of the South African Constitution. The decision would not be sufficient confirmation of a constitutional
principle absent thpronouncement by the Constitutional Court of South Africa, and in any case it does not
specifically relate to the issue of POCA in particular or the issue dfesgiflering in general.

91 Therefore, while the mondgundering offence iSectiond of thePOCATfully meetsthe physical
and material elements #rticle 3(1)(b)(i) and (ii)of Vienna and Article 6 (a)(i) and (ipf Palermo, the
money laundering offence established urfdiection6 relating to acquisitioryse and possession is largely
though not fully consistent with Article @)(b)(i) read with 6(2)(epf Palermo.

Property and conviction for predicate offence

92, The money laundering offences in tROCA extend toany type or form of property, regardless
of amount, which represents the direct or indirect proceeds of a crime, or an unlawful act whether
committed in South Africa or elsewhere.

93. There is no requirement to obtaa conviction for the underlying predicate offence in order to
secure a conviction for the money laundering offence3eitiors 4 to 6.All that is required is proof that

the property is the proceeds of unlawful activities and the property must bébeésenth sufficient
accuracy, but no allegation has to be made as to the specific offencefifoimthe property is derived.
This can be proved through any evidence that would ordinarily be admissipldirfect evidence from an
accomplice or from sueillance or indirect evidence by a forensic expert concerning an audit trail or
circumstantial evidence).
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Predicate offences

94. South Africa adopts an fdal.l crimes apgtmwoacho
the proceeds of any crime under South African law. Arherntains examples of thrange ofoffences
contained irall twenty designated categories of predicate offences.

95. By virtue of the definitionsgiventoh e fApr oceeds of unl awf ul act i
the money laundering offences ir@ions 46 would also extend to proceeds or property derived from the
commission of predicate offences committed outside of South Africa.

Ancillary offences

96. Generally, South African law recognises the concept of ancillary offences and other forms of
inchoate offences including conspiracy, incitement, attempts, argaghd abetting. According to

Sectiors 18(2)(a)ard 18(2)(b)of the Riotous Assemblies Act, 1956, it is an offeeitherto conspire to

commitor to incite another person to commity criminal act in terms of the common or statutaxy. An

attempt to commit either a statutory or common law offencésés unishable undedection18(1) of the

Riotous Assemblies Act. According to th&ection any person fdwho attempts
against a statute or a statutory regulation shall be guilty of an offence and, if no punishment is expressly
provided thereby for such an attempt, be liable on conviction to the punishment to which a person
convicted of actually committing the offence wol
between three categories of persons who may be invaivéhe conmission of a crimé namely the
perpetrators, the accomplices and the accessories after the fact. Although ¢ifedermd er and abet
not formally used in South Africa, a leading South African legal author ProfesBorS@yman has

indicated that lte term usually refers to an accomplice in the South African corfsegh ancillary

offences are equally applicable to money laundering offences

97. In South African law, the essence of a conspiracy is an agreémeammit a crime. Notably,

one of the edments of the offence of ML ineStions 4 and POCAIis also an agreement to knowing|
deal with unlawful proceed# therefore follows that in practice, where there is an agreement to conceal
unlawful proceeds, he defendant(s) would be charged with the full offence of epolmundering
punishable underé&stions 4 or Sof POCA rather than with a charge of conspiracy to commit the said
offences read with or pursuant$ection18(2) of the Riotous Assemblies Act S his explins why no

case of conspiracy to commit money launderingtdesn brought before the courtdate.

98. While the POCA® contains explicit ancillary offences of conspiracy and attempts for offences
relating to racketeering offences (see s.2(3)(ghd of conspiracy, incitement and attempts for offences
relating tocriminal gang activities (see9sand item 34, Schedule 1), similar ancillary provisions have been
left out for the offences undee&ions 4 ¢ 6. At the orsite meeting, the anomaly was explained as a
drafting oversight. Although thBOCA first came into effect in 1998 and has since been amended on at
least two subsequent occasiptiee omission of specific aiflary offences provisions for &stions 4 to 6

had never been addressed or rectified. Even though the South African authorities indicate that under South
African law it is not a prerequisite that the existing laws of general application such as s 18(2) of the
Riotous Assemblies Act 1956 beincorporated into any new legislation, there does not, at the same time,
appear to be any good reason to maintain the current anomaly of incorporating specific ancillary offences
for racketeering and crimingang activities in th€@ OCA (when it is nota prerequisite to incorporate such)

while at the same time omitting similar provisions for the offences uBdetion4 to 6. Nevertheless,

given the broad applicability of the Riotous Assemblies Act, the evaluation team did not view this anomaly

Section 14 of the POCDATRA also has similar provisions in relation to terrorist financing offences
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in the POCA as creating an actual, practical problem in applying the full range of ancillary offences for
money laundering.

Additional elements

99. There have been no court decisions to date on whether South Africantmstwauld be able to
prosecute a money laundering offence in South Africa involving the proceeds of conduct that occurred in
another country, but is not an offence in that other country (although the conduct would have constituted a
predicate offence hail occurred in South Africa). Be that as it may, the South African authorities are
confident t hat this iIs possible given the Consti
African courts would have jurisdiction if the conduct had harmfulseguences for South Afric& (v
Bassor2005 (12) BCLR 1192 (C(¢)

Recommendation 2

100 The money laundering offences of tROCAapply t o any person who
knowl edge) or fAought (comstitivenkadwledge thab thehpeopery iskamme w n O
part of the proceeds of unl awf ul activity. A pei
reasonably diligent and vigilant person with the general knowledge, skill, training and experamoayth

be expected of a person in his or her position and the knowledge, skill, training and experience that the
person actually has, would have known that f&=mcfion1(3) of the POCA). As a result the money
laundering offences apply to persons who kimgly ( i.e. intentionally, including with wilful blindness) or
negligently {.e. without the necessary care) engage in money laundering.

101 South African law permits the acceptance of direct evidence as weilicasnstantial or other
indirect evidence, which is almost always relied upon to prove intent. A defendant can therefore be
convicted of a money laundering offence based on the inferences to be drawn from the objective factual
circumstances if these are saifint to proof the ingredients of the charge.

102 Under South African criminal law liability extends to legal persons. Under the Interpretation Act,
1957, the word fipersono when used in any | aw incl

9 any divisioral council, municipal council, vilage mag@ment board, or like authorjty
1 any company incorporated or refgieed as such under any laww

9 any body of persons corporate or unincorporated.

103 Additionally, Section 332 of the Criminal Procedure Act (CPA) makes provision for the
prosecution of corporate bodies in respect of any offence.

104 Under South African law, criminal prosecution does not preclude civil liability (in ceésge
damages) or administrative proceedings (which may be used in respect of certain types of legal persons
under regulatory supervision).

105 The penalties fomoney laundering pursuant t@&ions 4, 5 or 6 of thPOCA are a fine not
exceeding ZAR 100 million or imprisonment for a period not exceeding 30 yearQC3). The

penalties for money laundering are on par or even exceed some of the penalties for some more serious
offences under South African law incladi the Explosives Act, Firearms Control Aatipbery andraud.

The maximum punishment (especially the provision on imprisonment) H@EA is also higher when
compared with similar offences in other jurisdictionsnigd Kingdom i maximum 14years
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imprisonment, unlimited fines; Hong Kongmaximum 14yeas 6 i mpr i s on me nntilliomnd a
Hong Kong dollars(about EUR500000); Singaporemaximum severyears imprisonment, fine up to
500000Singapore dollaraboutEUR 257000); Canadd maximum teryears, fine).

106. The assessment team was provided with some examples of how, in practice, these sanctions have
been applied. For instance, a natural person was convicted of money laundering pursuant toamtides 5

of thePOCA involving about ZAR4A21 million (EUR35 million) worth of proceeds, and was sentertced

eighty ear s 6 i mp rS ws Maddek @ase: SHE1&/@8n another recent case, two legal persons
(companies) were convicteof money launderig pursuant toSection4 of the POCA and each fined

ZAR 500000 (EUR42000): sees v. Shaik and Other€ase CCT86/06. These convictions and sentences

were upheld on appeal.
Recommendation 32
Statistic and Effectiveness

107. The assessment team was not provided with comprehensive data or statistics on details of money
laundering investigations, prosecutions and convictions which would have been helpful in gauging the
effectiveness of the AML/CFT regime in South Afriddne statisticdrom SAPSshow a low rate of money
laundering investigations and convictioms.the five years from April 28 to March 2008, there were

64 pending cases before the courts of which only 16 resulted in convictions. The number of casgs broug
to court actually dropped in 2006 to itswlest (ninecases) before registering an upturn for the years
2007/2008 (23 cases). According to the SAPS statistics, there were no convictions for the ye2002003

and 2006.

108 Statistics from the NPA were more detailédwever,it appears that they come from only one
unit (the SCCU) and do not reflect all ML convictions in South Africather information concerning the
specific nature of these casesytype ofpredicate offence, whether the case involved domestic or foreign
predicatesand dates of the convictions so as to see if prosecutions/convictions are ingreasingpt
available.

SAPS investigations of money laundering (8504 POCA)

April 2003 to March 2008

Category YEAR TOTAL
2003 2004 2005 2006 2007/08
Number of 0 14 17 9 23 64
cases registered
on the CAS
System
Convictions 0 0 3 0 13 16

Notes:

1. Cases pending before court i 15.

2. Several other investigations and or court case may be pending where the offence of money laundering may be added later.
The systems will currently not indicate these numbers.
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Statistics from the NPAOGOs SPECU) ali sed Commer ci
Name of Case | Section Value Self Trial / Plea Sentence Asset Forfeiture
charged involved Laundering / Bargain Assets frozen /
inthe ML | Outside Party confiscated
Snyman 4(b) ZAR 1 Self laundering | Trial 124 years, Yes
million 18 effective
Engelbrecht 4(b) ZAR 4 Self 105A" 124 years, No (sequestrated
JPG million Laundering 15 effective and liquidated)
Engelbrecht 4(b) ZAR 4 Self laundering | 105A 15 years wholly No (sequestrated)
JPG million suspended and
correctional
supervision
(81 years old)
R E Bailey 4(b) ZAR 20 Self 105A ZAR 3.5 million No (sequestrated
million Laundering fine or 15 years and liquidated)
imprisonment
wholly suspended
plus payment to
curator of
ZAR 500 000
S A Bailey 4 (b) ZAR20 Self laundering | 105A ZAR 1 million fine | No (sequestrated
million or two yrs wholly and liquidated)
suspended plus
payment to
curator of
ZAR 200 000
Setshedi 4(b)(i) ZAR Outside party Trial Still to be No
275 000 sentenced, but
convicted
4(b) (i) ZAR Outside party Plea No
Msimango 329 909.78 bargain three yrs imp.
4(b) (i) ZAR Outside party Plea No
Nyoni 76 800 bargain three yrs imp.
4(b) (i) ZAR 4,4 Outside party Plea No
million of bargain
which
accused
laundered
ZAR
Dladla +1 11 000 four yrs imp
4(b) (i) ZAR Outside party Plea No
Ndhlovu 185 478 bargain four yrs imp
4(b) (i) ZAR Outside party Plea No
Ncube 80 000 bargain five yrs imp
4(b) (i) ZAR Outside party Plea four yrs imp; one No
Bozangwane 74 640 bargain yr suspended
Modise 4(a) ML counts | Self laundering | Trial 76 years No
T ZAR imprisonment (30
860 000 effective) of which
5 years was for
ML charge
Mkalipi 4 ZAR Outside party Trial Convicted and No
246 942 sentenced to
(Counts 1 -2):
2 years
imprisonment;
Count 3: six
months
imprisonment
wholly suspended
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Name of Case

Section
charged

Value
involved
in the ML

Self
Laundering /
Outside Party

Trial / Plea
Bargain

Sentence

Asset Forfeiture
Assets frozen /
confiscated

for three years;
Counts 4-9: five
years
imprisonment to
Section 276(1)(i) T
17/09/2007

CS Smith
Bloem

4b

ZAR
8 533 905

Self

Plea
Bargain

convicted,
sentence 15 years
imprisonment of
which 3 years was
suspended for 5
years

Yes Frozen

SK O' Reilly
Jh

15 yearsb
imprisonment

C Cotton
(Dbn)

45

ZAR 12
million

Self

Plea
bargain

15 years 5
suspended

Yes

| cotton
(Dbn)

ZAR
275 000

Self

Plea
bargain

five years wholly
suspended for five
years on condition
pays ZAR 50 000
fine and

ZAR 50 000 to the
complainant

Yes

S. Sokhulu
(Dbn)

ZAR
496 000

QOutside

Plea

Fined ZAR 10 000
or five years and a
further five years

wholly suspended.

No

C Kau
(Dbn)

ZAR
100 000

Outside

Plea

Fined ZAR 5 000
or six months
imprisonment and
a further four
years wholly
suspended for five
years on condition
the accused pays
the ZAR 13 200.

No

M.M. Dlamini
(Dbn)

ZAR
80 000

Outside

Plea

Fined ZAR 10 000
or lyear
imprisonment and
a further 4 years
wholly suspended
for 5 years on
condition the
accused pays the
ZAR 60 712

No

M.G.Nquala
(Dbn)

ZAR
237 815

Outside

Plea

Fined ZAR 5 000
or six months
imprisonment and
a further four
years wholly
suspended for five
years on condition
the accused pays
the ZAR 14 457.

No

De Vries

4
(two
counts)

ZAR
690 286
ZAR
719 351

Both 7 i.e.
robber and
receiver of
stolen goods

Trial

18 August 2008

No
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Name of Case | Section Value Self Trial / Plea Sentence Asset Forfeiture
charged involved Laundering / Bargain Assets frozen /
inthe ML | Outside Party confiscated
Q Marinus and | 47 Both Trial to Yes
14 Others counts commence
on 14 April
2009
SvCArendse | 4 Both Trial Trial not yet No
(at least (OP will plead commenced
four to be used as
counts) witness)
S v R Jacobs 4 ZAR Self Trial To be placed on Yes
90 000 roll
Note:

1. Section 105A of the CPA makes provision for a person who has committed a criminal offence to enter into a mutually acceptable
guilty plea and sentence agreement with the NPA.

Additional elements

109 South Africanauthorities maintairsomestatistics on the crimad sanctions applied to person
convicted of money launderiigee chart aboyealthough these are not fully comprehensive

2.1.2 Recommendations and Comments

110 While the POCA is largely consistent with the regementsof the Vienna and Palermo
Conventions, there are nevertheless technical gaps to the extent that the offence of acquisition, possession
and use of proceeds of crime only apply to third party laund€ring seltlaundering) It is therefore
recommeded that South Africa amen8lection6 of the POCA in order to extend th&IL offence of
acquisition, possession and tie& person who committed the predicate offence.

111 In relation to ancillary offences, it is wal that while tere are specific provisions ire&ions
2(1)(9), 9 and Schedule df the POCA (as well asSection14 of the POCDATARA which makes it an
offence to conspire, attempt, threaten, aid, abet, induce, incite, instigate, instruct, command,ocounse
procure terrorismrelated offences) which extend conspiracy, incitement and attempt to offences relating to
racketeering and criminal gang activities, BI@CAis silent on conspiracy and attempts to comnohay
laundering offences undee&ions 4 ¢ 6.While there is not a current deficiency in practideuth African
authorities should consideamendhg the POCA to regularise and standardise 4s6. with ss.29 for
avoidance of doubt.

112 The lack ofmore comprehensive statistics and data maintained by the relevant authorities is
another area which the South African authorities should also address. The taokeafieaningful data
meant that the assessment team could not obtain an accurate picture otctherdéfes of the AML/CFT
regime in South Africa.

2.1.3 Compliance with Recommendations 1 & 2
Rating Summary of factors underlying rating”
R.1 LC 1  Section 6 POCA (acquisition, use and possession) does not extend to the perpetrator of
the predicate offence.
1 Lack of more comprehensive statistics makes it difficult to assess the effectiveness of the
ant-money laundering regime.
R.2 LC 1 Lack of more comprehensive statistics makes it difficult to assess the effectiveness of the
anti-money laundering regime.
Note:

1. These factors are only required to be set out when the rating is less than Compliant.
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2.2

221

113

Criminalisation of Terrorist Financing (SR.II)
Description and Analysis

United Nations and other Conventggnand United Nations Security Council and other

Resolutions do not automatically have the force of law in South Africa. Consequently, domestic legislation
has to be enacted in order to give effect to resolutions.

114

The POCDATARAcame into effect 020 May2005. Section 4 of POCDATARArovides for a

number of offences related to terrorist financing.

115

T

Firstly, it is an offence for a person, by any means to:
acquire, collectuse, possess or own property

provide or make available any property, economic support, financial or other service; invite a
person to provide or make available any property, economi®sgifipancial or other servicer

facilitate any of the above,

while that person intends that the property, financial or other service or economic support be used, or
while that person knows or ought reasonably to have known or suspected that the property, etc. will
be used:

T
T
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to commit or facilitate the commission ofpecifiedoffence or

for the benefit of, on behalf of, at the direction of, or under the control @hntty which
commits or attempts to commit or facilitates the commissionspiaifiedoffence; @

for the benefit of a specifientity identified in anotice (containing the names of individuals and

entities listed pursuant to a United Nations Security Council Resolution on terrorism) issued by
the Praident (s.4(1) POCDATARA

Secondly, it is an offence forperson to:

deal with property

enter into or facilitate any trans&ah in connection with property
perform any otheact in connection with propertgr

provide a financial or other services in respect of property

which that person knows or ought reaably to have known or suspected to have been acquired,
collected, used, possessed, owned or provided:

T
T

to commit or facilitate the commission ospecifiedoffence

for the benefit of, on behalf of, at the direction of, or under the control @&ntty which
commits or attempts to commit or facilitates the commissionspkaifiedoffence or
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for the benefit of a specifientity identified in a notice (containing the names of individuals and
entities listed pursuant to a United Nations Security CouresioRition on terrorism) issued by
thePresident (s.4(2) POCDATARA

Thirdly, it is an offence for a person who knows or ought reasonably to have known or suspected

that property has been acquired, collected, ysessessed, owned or provided:

118

to commit or facilitate the commission ospecifiedoffence

1 for the benefit of, on behalf of, at the direction of, or under the control ehtry which
commits or attempts to commit or facilitates the commissionspéeifiedoffence or

91 for the benefit of a specifientityidentified in a notice (containing the names of individuals
and entities listed pursuant to a United Nations Security Council Resolution on terrorism)
issued by the President

to enter into in, anreangement which in any way has the effect of:

1 facilitating the retention or control of that property by or on behalf okmiity which
commits or attempts to commit or facilitates the commission spexified offencer a
specific entity identified in anotice (containing the names of individuals and entities listed
pursuant to a United Nations Security Council Resolution orortem) issued by the
President

9 converting that property

1 concealing or disguising the nature, source, location, dispositiomasement of that
property, the ownership thereof or anteirest anyone may have therein;

1 removing that property from a jurisdictigror

=

transferring that property tnominee (s.4(3) POCDATARA

An n e mefeis,tagnang others, to a natural person as well as a group of two or more natural

persons, and an incorporated or unincorporated association or organization. This would therefore include
individuals as well as formal and informal groups of persons wittitbout legal personality.
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iSpeci fied offenced refers, among ot hers, t o:
the offence of teorism created by POCDATARA

an offence associated or connected with terrorist adsvitreferred to inSection 3 of
POCDATARA;

an offence in relation to an activity covered by any of the UN Conventions relating to terrorism
(includingthe financing of terrorismor

any activity outside South Africa which constitutes an offence under the law of another state and

which wauld have constituted an offence referred to in paragraph here, had that activity taken
place in South Africa.
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120.

ATerrori smo i rsSection2eof ROCDAGARA®T uemmdgagi ng i n a #At

ATersbr acti vi tSedionl(13 as dredctivity that broadly contains three elements namely:

i) the commission of certain harmful aci§;with the intention to achieve certain outcomi$;with a
particular motive to promote a cause, ideology ce. Thus the term fiterrori
committed in or outside of the Republic, which:

T

1

involves the systematic, repeated or arbitrary usdodénce by any means or methiodolves
the systematic, repeated or arbitrary release into theosmvant or any part of it or distributing
or exposing the public or any part of it to:

- any dangerous, hazardous, radioactiv@armful substance or organism

- any toxic chemicglor

- any microbial orother biological agent or toxin

endangers the life, or @lates the physical integrity or physical freedom of, or causes serious
bodily injury to or the death of, anypson, or any number of perspns

causes serious risk to the health or safety of thegpuabkny segment of the pullic

causes the destructionf @r substantial damage to any property, natural resource, or the
environmental or cultural hegige, whether public or private

is designed or calculated to cause serious interference with or serious disruption of an essential
service, facility or systengr the delivery of any such service, facility or system, whether public
or private, including:

asystem used for, or by, an electronic systecluding an information system
- atelecommunication service or system

- abanking or finanial service or finanal system

- asystem used for, or bynassential government services

- asystem used for, or by, an essential pubtility or transport provider

- an esential infrastructure facilityor

- any essential emergency services, such as policdicaier civil defence services

causes any major economic loss or extensive destabilization of an economic system or substantial
devastation of th national economy of a courttigr

creates a serious public emergency situation or a gkeinsurrection in the Republic,

and which is intended, or by its nature and context, can reagdmaleégarded as being intended

1

to threaten the unity and territorial integrity of the Republic; to intimidate, or to induce or cause
feelings of insecurity within, the public, or a segmefthe public, with regard to its security,
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including its economic security, or to induce, cause or spread feelings of terror, eaioin a
civilian population or

1 to unduly compel, intimidate, force, coerce, induce or cause a person, a govethengeheral
public or a segment of the public, or a domestic or an international organization or body or
intergovernmental organization or body, to do or to abstain or refrain from doing any act, or to
adopt or abandon a particular standpoint, or to mcdcordance with certain principles, and
which is committed for the purpose of the advancement of an individual or collective political,
religious, ideological or philosophical motive, objective, cause or undertaking.

121 For the purpose of the offences under the POCDATARA, it does not matter whether the harm
referred to in the definition is suffered in or outside South Africa, or whether the public or the person,
government, body, or organisation or institution urestion is inside or outside South Africa.

122 The offences also cover the three instances for which funds may béeised,

1 To carry out a terrorist attSection4(1) applies to property collected or provided dspecified
offence which is défied to include terrorist acts.

1 By aterrorist organisatioh Sectiond(1) of POCDATARAr ef er s t o an fientitybo
to include a group, wibh commits terrorist acts.

1 Byanindividual terrorist i e nt i t yefined te inciutiesamindividual.

123 Section 1 widely defines property to mean money or any other movable, immovable, corporeal or
incorporeal thing, and includes any rights, privileges, claims and securitiesyaimdesast therein and all
proceeds thereof. This is an identical definition as used iIRGEA

124, Under POCDATARA there is no requirement that the funds were actually used to carry out or
attempt a terrorist aor that the fund is linked to a specific terrorist act. Section 17 specifically provides

that the offences und&ection4 are committed whether the terrorist activity occurs or not, and whether or

not the perpetrator 6s taafany persen toacanimil ateérdonst ofenck, amhee t h
perpetrator knows which offence may be committed.

125 Any person who threatens, attempts, conspires, aids, abets, induces, incites, instigates or
commands, coumrds or procures the commission of a POCDATARA offence has also committed an
offence (s.14 POCDATARA These activities cover the types of conduct contemplated in article 2(5) of
the Terrorist Financing Convention.

126 As South Africa has adopted an dall Crimeso
offences for money laundag. Moreover, Section4 of POCDATARA specifically criminalisesthe

laundering of property linked to terrorist activities in andtsélf (in other words not just the proceeds of a

terror financing offence) by providing that a person who becomes concerned in an arrangement which in
any way:

9 facilitatesthe retention or control of such property. by

- an entity which commits, attempts tmmmit or facilitates the commissiaf a terrorist
related offencgor
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- a specific entity identified in a notice (containing the names of individuals and entities
listed pursuant to a United Nations Security Council Resolution arritam) issued by the
President;

1 converts such @perty,

1 conceals or disguises the nature, source, location, disposition or movement of such property, the
ownership thereof or anytgrest anyone may have therein

1 removes sch property from a jurisdictigror
9 tranders such prperty to a nominee

is guilty of an offence.

127 Terrorist financing offences apply regardless of whether the person alleged to have committed
them is in the same or a different country from the one in which them(atitd) terrorist acts or their
consequences occurred. The terrorist fimamoffences ofSection4 of POCDATARA relate to offences
concerning fAterrori st atctad otiisectiohlydfir@CDATBARAprovides on o f
for acts committd inside or outside South Africa, having effects or causing harm inside or outside South
Africa and/or influencing persons etc. inside or outside South Africa. Moreover, any of the offences under
the Act relating to terrorist activities can be tried byartin South Africa:
9 if the perpetrair was arrested in South Africa
9 if the offen®e was committed in South Africa
9 if theoffence was committed elsewhere:
- by a SouthAfrican citizen or resident
- against South Africa or a &th African citizen or resident
- onboard a South African aircraft
- against a Soth African government facility

- aSouth African national is seized, threatened, injunekilled during its commissign

- in an attempt to compel the South African Government to do someihirggrain from
doing somethingor

9 if the evidence reveals any other basis ratzagl by law (s.15 POCDATARA

128 Additionally, any act which would constitute a terrorist related offence in South Africa and which

is committed ouigle South Africa by a person who does not fall within one of the categories referred to
above, is treated as if it was committed in the Republic, regardless of whether or not the act constitutes an
offence at the place where it had been committed if

1 the at affects a public body, penms@r business in South Africa
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9 the persn is found in South Afrigeor

91 the person isfor one or other reaspmot extradited or there is no application to extradite the
person.

129 Burden of proof and scope of liabilitfthe mens rearequired for terrorist financing offences
includesboth intent and negligencElnder South African law) the intentional element of the offence can
be inferred from ojective factual circumstances) criminal liability for terrorist financingextends to
legal persons; andi) criminal liability does not preclude the possibility of parallel criminal, civil or
administrative proceedings where more than one form of liability is available. For more detils
Recommendation 2 above.

130 Sanctions:The maximum penalty for conviction of a teisbdrfinancing offence is a fine of
ZAR 100 million or imprisonment for a period of 15 years (s.4 POCDATARA). Although this is
comparable to the sanctions for other serious offences, it is ti@tethe maximum sentence of i@ars is

half that of 30year terms permissible for the money laundering offences undeCiGé

Statistics and effectiveness

131 To date there have been no prosecutions for terrorist fimangursuant toSection 4 of
POCDATARA. However, # suspicions of terrorist activity, including terror financing, arising
domestically or through bilateral and/or mdétteraline | | i gence operations are p
intelligence agencies and where relevant referred for law enforcement investigation. To date none of these
matters which were actively investigated have resulted in prosecution. A dedicated team oktspecial
prosecutors have been established to deal with terrorism and terror financing related matters.

132 The South African Geernment has effectively orgamid coeoperation among the various
intelligence and enforcemeragencies involved in countegrrorism, through a series of layered
co-ordination mechanisms. All the investigative authorities in South Africa have dedicated €ounter
terrorism capacities and are continuously, both reactively and proactively, followirgl uelevant
information regarding terr@t financing. The pursuance of ternalated issues is firmly backed by all
layers of the state from Cabinet downwards.

2.2.2 Recommendations and Comments

133 The POCDATAR\ appears to be comprehensive enough to meet the requirement$Spétial
Recommendatiofi. However, the effectiveness of the measures put in place by POCDATARA cannot be
assessed as there have been no prosecutions. A point to note is that the ntaximofnimprisonment for

an offence under the POCDATARA is 15 years whereas the offence for money laundering under the
POCA provides for a maximum term of 30 yeansdthat for racketeering is up to life imprisonment. In
view of the serious nature of terist financing, the authorities may wish to reconsider this anomaly.

2.2.3  Compliance with Special Recommendation Il

Rating Summary of factors underlying rating

SR.II LC The effectiveness cannot be assessed.
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2.3 Confiscation, freezing and seizing of pteeds of crime (R.3)
2.3.1  Description and Analysis

134 The POCA provides for both criminal (conviction based) and civil (not dependent on a
conviction) forfeiture, pursuant to chapters 5 and 6 o€ A respectivey. All proceedings in terms of
Chapters 5 and 6 of tHeOCA are civil proceedings governed by the Uniform Rules of Court for the
conduct of civil matters, and are applicable to both money laundering andstdimancing offences. The
Asset Forfeiture Wit (AFU) in the National Prosecuting Authority administers and implements the
freezing and forfeiture provisions of tROCA

135 The confiscation and forfeiture provisions of R®CA apply to a broad range of meeds and
property. Section 1 broadly defines the Aproceed:
advantage, benefit or reward which was derived, received or retained, directly or indirectly, as a result of
any unlawful activity, and icludes any property representing property so derived (for further details see
above in Recommendation 2). Similarly, the term
other moveable, immovable, corporeal or incorporeal thing and includes atsy pghileges, claims and

securities and any interest therein and all proceeds thereof.

136 Individual Acts also contain their own forfeiture provisions, such as those contained in the
legislation relating to nardics, conservation, neproliferation of weapons of mass destruction and
conventional arms.

Postconviction confiscation (Chapter 20CA

137 Chapter 5 of th& OCAprovides for the postonviction confiscation of mceeds of all offences,
including ML/FT, or property of corresponding value (ss.12 to 36, in particular. Sh&) Chapter of the
POCA provides for the confiscation of any benefit derived from any criminal offence for which the
accused is convicted. Praats received, derived or retained as a result of a conviction for any offence/s, or
related criminal activity, form the basis of the calculation of the benefit received. A confiscation order is a
money judgement and any realisable property (includingitegfiely obtained and untainted property) of

the accused may be realised, upon an order of court, to satisfy the confiscation order.

138 To determine the propertior proceedsthat is subject to confiscation, the gsovalue of the
defendant 6s benefit is calculated by adding toge
received as a result of an offence (sPXOCA). For the purpose of this calculation it is irrelevant whether

the defendant is stillni possession of the property or not. There are also presumptions which allow the
court to include expenses incurred by the defendant in the calculation of the benefit BOX24))

139 Once the value of the defemdd 6 s benef it has been calcul ated,
of the fArealisable propertyd which the defendant
property is the sum of t he val ue ather @btaihed romoper t
legitimate or illegitimate courses) and the value of all gifts the defendant made in a period of seven years
before the restraint of the defendantdés property,
Aireali sabye mawypeherefore be more than the value
holds and may include the value of property held by third parties.

140 When the court has determined the value of the realipabjeerty, it must make the confiscation

order in the form of a money judgement against the defendant to the value of the benefit, unless the value
of the benefit exceeds the value of the realisable property. In the latter case, the court must make the
confiscation order to the value of the realisable property.
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Non-conviction based forfeiture (Chapter ®0CA)

141 Chapter 6 of th®OCA provides for the nowgonviction based forfeiture of instrumentalities used

in any seious offence listed in Schedule 1 of POCA, including money laundering andgefirancing

(ss.37 to 62, in particular s.50). This Chapter of RGECA provides for the forfeiture of proceeds of any
unlawful activity, instrumentalities of serious offe@scand property associated with terrorist and related
activities. The validity of a forfeiture order under this chapter is not affected by the outcome of criminal
proceedings, or of an investigation with a view to instituting such proceedings, in reSpecbffence

with which the property concerned is in some way associated. This chapter targets specific identifiable and
tainted property which is preserved and then sought to be forfeited.

142 The nonconvictionbased forfeiture procedure in Chapter 6 of R@CAis anin remprocedure.

This means that the forfeiture is based on the tainted nature of the property in question. The property is
tainted if it is the proceeds of unlawful activities, an instrumentalitgnobffence or property associated

with terrorism (s.50POCA). The action to recover the tainted properi.(the application for the
forfeiture of the property) can follow the property wherever it is, including in the hands of a third party.

Instrumentdities

143 The POCAdoes not provide for the forfeiture or confiscation of property intended to be used as
instrumentalitiesi(e. where only the intention exists to commit a crime but no action has taken place and
the property concerned has not been used in any manner to carry out the dffenesjer, Chapter 2 of

the CPA provides for the search, seizure, forfeiture and disposal of property:

(@) which is concerned in or is on reasonable grounds believed to bereeddn thecommission
or suspected commission of an offence whether within the Repulgiseawherg

(b)  which may afford evidence of the commission or suspected commission of an offestber
within the Republic or elsewherer

(c) which is intendedo be used or is on reasonable grounds believed to be intendeddedim
the commission of an offence.

144, Currently, South African law does not provide for the confiscation of property that is of
corresponding alue to instrumentalities of crime.

Provisional measures

145 In respect of convictioased confiscation under Chapter 5 of B@CA, provision is made for

the freezing (restraint) of property that may have to bkseshin order to pay a confiscation order (s.26
POCA). A restraint order may be made at any stage during prosecution, or even before a prosecution is
instituted, as long as the court is convinced that a confiscation order against the defendant ss2kely (
POCA). Since a restraint order applies to all property that may be realised in order to pay a confiscation
order, it can apply to any property obtained from legal and illegal sources.

146. In respect of noronvictiontbased forfeiture under Chapter 6 tR@CA, there is provision for
freezing (preservation) of property that may be tainted and therefore subject to forfeiturrQEA8 A
preservation order is obtained at the outset of proceedings aimed at ierrdf property, in other
words before a forfeiture order is applied for.
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147. In order to facilitate the implementation of the restraint and preservation orderBOA
provides for the seizure of property shibut be required to prevent the siigation of the property
(ss.2627, 38 and 41POCA).

148 The POCA provides that applications for restraint and preservation orders are done by means of
anex parteapplication (s£6 and 38POCA). The constitutionality of this principle has been accepted by
South African courtsvide NDPP v Mohamed 2003(1) SACR 561 ICC

Powers of tracing

149 The competent authorities have adequate powerdetttify and trace property that is, or may
become subject to confiscation or forfeiture. General provisions of the CPA allow a Director of Public
Prosecutions (DPP) to subpoena persons to supply information in connection with the commission of any
crimind offence (s.205, CPA). This power is most often used to access financial records and other
confidential information.

150 The National Prosecuting Authority Act, 1998, (NPA Act) provides that an investigating
direciorate may compel persons to produce evidence relevant to investigations conducted under the NPA
Act (s.28, NPA Act).

151 The POCA empowers the National DPP to request Government Departments to furnish him/her
with information relevant to investigations under P@CA (s.71,POCA). Courts are also authorised,
when making a restraint order, to order the discovery of facts relating to property under the control of the
defendant and the location of such property (P28;A).

152 The Centrereceives financial information in reports made to it (s.29, FIC Act). In addition, it can
obtain additional information relating to those reports (s.32, FIC Act). dmdrealso has additional
powers to access records (s.R&CA) and to monitor financial activity (s.35, FIC Act).

Third party rights

153 Confiscation orders under Chapter 5 R®CA are made only against those who have been
convicted. Sincghe confiscation order is in the form of a money judgment against the defendant, it can be
executed against any of the defendantds property
(ss.20, 30 and 3BOCA.

154 The execution of a confiscation order is not limited to property which is connected to criminal
activity. A confiscation order is executed against any realisable property of the defendant which includes
legitimately acquired property. As suthe relevant authorities have expressed the view that it is therefore

not necessary to void contracts in orderrégover property under Chapter In addition property in
possession of third parties can b eefitiramcctimedfehd i n t
defendant gave the property to the third party as a gift within seven years of the property being restrained.
This results in the gift being ignored for the pu
ofthisnabur e al so become fArealisable propertyo which
(ss.20 and 1£/0CA.

155 For forfeiture orders undeZhapter 6 of theOCA a court can exclude the interests of adthi
party who can show that he/she did not receive the property as a gift and did not have reasonable grounds
to suspect that it is the proceeds of unlawful activities (P& A).
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156. The South African Common Law sal specifically provides that any party with a direct and
substantial interest in the subject matter of civil legal proceedings may request to join the proceedings and,
in certain circumstances, must be joined in proceedings.

Additional elements

157. South African law does not allow for the confiscation of property that is found to be primarily
criminal in naturei(e. organisations whose principal function is to perform or assist in the performance of
illegal activities).

158 Chapter 6 of th€ OCAprovides for secalled civil (norconvictionbased) forfeiture.

159 In cases of convictichased confiscation, if the defendant does not hayiéingte sources of

income that are sufficient to justify the interests in any property that the defendant holds. In such
circumstances the court shall acceppasia faciece vi dence t hat the defendant 6
part of his/her benefitsom crime (s.22POCA).

Effectiveness

160 The Asset Forfeiture UnfAFU) of the NPA is the central repository of the statistics pertaining

to all seizures, confiscations and forfeitures in terms of Chapters 5 afdP®OCA It maintains
comprehensive statistics of the overall value of property confiscated and forfeited, broken down by certain
general categories of predicate offend@serall, the forfeiture regime iseing effectively implemented.
However, no stattgs are maintained concerning the number of cases and the amounts of property frozen,
seized, and confiscatasgecificallyin relation to money laundering and terrorist financing.

AFU Statistics : 2003/04/01 to 2008/04/01
Freezing orders
Total Chapter 5 Chapter 6 Chapter 5 Chapter 6
No. No. No. Value in ZAR Value in ZAR

Corruption 75 44 30 183 114 529.78 10 602 684.14
Economic Crime 566 316 250 1797 700 094.18 207 494 571.13
Drug dealing 126 26 100 40 084 898.40 42 434 740.63
Drug house 15 0 15 4 086 641.65
Drug money 84 3 81 826 193.74 11 198 815.27
Car (majority chapter 6) 8 1 102 145.00 363 000.00
Brothels 3 0 1 030 100.00
Gambling 2 0 2 1 042 655.19
Precious metals and
stones 24 4 20 9 082 000.00 4 326 844.05
Natural Resources 142 7 135 3 805 881.00 21 063 575.30
Violent crime 24 10 14 7 986 226.00 4 812 331.00
Racketeering 2 2 0 60 000 000.00

Total 1071 413 657 2 102 701 968.10 308 455 958.36

Confiscation/ Forfeiture
Total Chapter 5 Chapter 6 Chapter 5 Chapter 6
No. No. No. Valuein ZAR Valuein ZAR

Corruption 64 34 28 110 163 460.67 6 005 783.77
Economic 486 293 193 269 524 845.03 84 746 422.71
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AFU Statistics : 2003/04/01 to 2008/04/01
Drug deal 94 18 76 10 194 194.56 13 153 204.13
Drug house 12 0 12 2118 605.92
Drug money 79 5 74 1217 008.74 11 039 238.06
Car 0 65 000.00
Brothels 0 730 100.00
Gambling 1 1419 209.00 42 655.19
Precious metals and
stones 16 4 12 9 027 000.00 1128 214.05
Natural Resources 151 26 125 35 728 640.82 17 665 232.80
Violent crime 16 7 9 1535631.71 1763 060.00
Racketeering 1 1 0 200 000.00
Total 926 389 535 439 009 990.53 138 457 516.63
2.3.2 Recommendations and Comments
161 South Africa should extend its confiscation provisions to include the confiscation of

instrumentalities of corresponding value. In addition, while the value of the proceeds confisehigt,
comprehensive statistics and data should be maintained on matters relating specifically to money
laundering and terrorist financing.

2.3.3 Complance with Recommendations 3
Rating Summary of factors underlying rating
R.3 C 1  This Recommendation is fully observed.
24 Freezing of funds used for terrorist financing (SR.11I)
2.4.1  Description and Analysis

Law and Procedures to freeze pursuant tarES 1267(1999)

162 South Africa implements S/IRES/1267(1999) primarily through the psodescribed irSection

25 of POCDATARA read withSection4 of the Act. Section 25 provides that the President must give
noticeby proclamation in the Gazette, and other appropriate means, of those who have been identified by
the United Nations Security Council (UNSC) as being:

1 entities who commit, or facilitate the commissidnterrorist related activitieor

1 any entity againswhom Member States of the United Nations (UN) must take actions as
specified in Security Council Resolutions on terrorist activities.

163 In practice, the process works as follows. South Africa is subscribedfbsystem which sends
immediate email notifications to subscribed countries of changes made by the UNSC to the 1267 list.
Additionally, a designated senior member of the SAPS Legal Services Division mdingdstN website

daily at 06h30This official is based at the SAPS Head Quarters, is legally qualified and is a permanent
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member of the InteDepartmental Working Group on CouniBerrorism and, as such, is fully conversant
with the counteterrorism regime.

164. If the 1267 list has been amended, the SAPS official prepares a drafinpeition under
Section25 of POCDATARA and forwards it via the Ministeto the President for signaturd. the
Minister/President is not available for any reason, an acting Mirdsteresident will be appointed so that

their absence does not affect the speed of the listing process. As soon as the proclamation is signed by the
President (or acting President), it ightished in a Special Gazeti&.Special Gazette is an exceptional

form of the Government Gazette that can be published at any given time (as opposed to the ordinary
Gazette whichs only published once a weeR)his avoids delay because there is no need to wait for a
specific day of the week when the ordinary Gazettesislly published. Proclamations come into effect as

soon as they are published.

165 The administrative process for preparing the proclamation, obtaining the requisite signature and
publishing the proclamation in tHgpecial Gazette begins as soon as the UN listing is made, and usually
takes no more than a few days. During the intervening time, all persons are prohibited from dealing with
such property or providing any financial or other services in relatoit, pusuant toSection4 of the
POCDATARA. Section4 creates an immediate factofreeze on such property, without delay, even
before the proclamation is published and comes into effect.

166. Section 4 of POCDATARAcriminalises certain conduct relating to property tefrorist
organisations, property associated with terrorist activityproperty which is meartb benefit a terrorist
entity. It is an offence for a person to:

1 deal with property
9 enter into or facilitate my transaction, or perform any otrest in connection with properter

1 provide a financial or other service in respect of property which that person knows or ought
reasonably to have known or suspected to have been acquired, collected, used, possested, 0
or provided:

- to commit or facilitate the ecomission of a specified offence

- for the benefit of, on behalf of, at the direction of, or under the control of an entity which
commits, attempts to commit or facilitates the commission of afigzkoffence or

- for the benefit of a specific entity identified in a notice (containing the names of
individuals and entities listed pursuant to a United Nations Security Council Resolution on
terrorism) issued by theresident (s.4(2), POCDATARA

167. In practice, this means thétinds arede factosubject to freezing action from the moment it
becomes known that they relate to a terrorist activity or organisatiomeomeant to benefit sican
organisation. The prohibition odealing set out irbection4(2) of POCDATARA is consistent witthe

FATF definition of Afreezed which means to prohit
funds or other assets. In addition, the provisionsSSettion23 rea with Section25 may be used in
appropriate cases to reinforce this freezing mechanism by enabling the State to take control of specific
assets in appropriate cases.

168 Every financial institution met with by the assessment taaderstood that finding a match (or
close match) with a presidenti al designation trig
with the Centrepursuant tdSection28A of the FIC Act, and then await instructiong.(not deal with the

assets until and as directed by tBentrg. The Centrecan then formally instruct the bank to freeze the
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account or transaction for five days. During that timeGkatrecan make further inquiries to determine if
the match is genuine and, if approprjatelvise the SAPS/NPA so that further action may be taken,
including obtaining an indefinite freezing ordarguant tdSection23(1)(b) of POCDATARA or initiating
confiscation proceedings (FIC Act, s.34).

169 All individuals and organisations that have been designated thus far by the UNSC, through the
Al-Qaida and Taliban Sanctions Committee, have been named in proclamations by the President under
Section25. In total, 63 proclamations have been issued througiptbéess. However, to date, no assets
relating to persons/entities designated pursuant to S/IRES/1267(1999) have been located in South Africa.

Freezing pursuant to S/IRES/1373(2001)

170 The process described abdaeaespect ofSection25 of POCDATARApertains only to specific

UN designations and therefore cannot be applied in respect of S/IRES/1373(2001). South Africa has
implemented a separate mechanism for giving effect to, if appropriate, the actions initiatedhander
freezing mechanisms of other jurisdictions. The provisions of S/IRES/1373(2001) are primarily enforced by
means of the freezing procedure containe8antion23(1)(a) ofPOCDATARA

171 This provision authorigethe National Directoto make an ex parte applicatiom a judge in
chamberdor a freezing ordemiconcerning property in respect of whitliere are reasonable grounds to
believethat the property is owned or controlled by or onabebf, or atthe dilection of:(a) any entity

which has committed, attempted to commit, participated in or facilitated the commission of a specified
offence; or(b) a specific entity identified in a notice issued by the President uBeetion250 This

closely matches the figiti on of Awi t howedin the FAIl methadslogydreldtingnto

S/ RES/ 1373, which indicates fAFor twithboutplelaynpeanse s of
upon having reasonable grounds, or a reasonable basis, to suspect or belieyeithat ar entity is a
terrori st one who finances terrorism or a terror

172 A foreign country may request that the South African authorities give effect to a freezing action.
Such requests muselreceived through the appropriate channels (Ministry of Foreign Affairs, SAPS or
South Africaés intelligence agenci es) and accomg
groundsodo to believe that t he padforatahe tingctian of amoentiyve d or
designated pursuant ection25 or any entity which has committed, attempted to commit, participated in

or facilitated the commission of a specified offe
very low standard of proof (well below the criminal and civil standard of proof) and may be based on
information or an affidavit from the requesting country.

173 There also needs to be sufficient information to estabbsisonable grounds for believing that
there is property located in South Africa over which the authorities can take jurisdigtiajiveé effect to

the freeze). If the requesting country does not already have sufficient information to establistcBoronne

with South Africa then, upon receipt of the request, the South African authorities liaise with the requesting
country and conduct their own inquiries. For example, the SAP$handentrecan exercise their powers
pursuant toSection27 of the FIC At and Section205 of the Criminal Procedure Act respectively to
determine whether such property is located in South Africa or whether the person who is the subject of the
request is (or has been) a client of an accountable institution. In practice, guictesncan be conducted
quickly, and any relevant information added to the material in support of an application for a freezing order
pursuant t&section23 of POCDATARA.

174 A freezing order obiaed pursuant t&ection 23 of POCDATARAIs of indefinite duration and

may be obtained without commencing a criminal investigation or putisa in South Africa. Sectio®3
authorises the High Court to issue, against any person, an order to cease any conduct concegriing prop
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covered bySection4 of the Act. The order may be sought ex parte from a judge sitting in chambers (not
necessarily in court) which means that this type of judicial freeze can be effected quickly. In urgent
matters, the normal filing procedures anddiines are abridged, and a freezing order may be obtained in a
matter of hours, even outside of normal court hours, if necessary.

175 This freezing procedure is reinforced by the offences created Setiors 2,3 and 4 of
POCDATARA and the forfeiture provisions oBection 19 of the Actln addition, Section 15 of
POCDATARA gives the South African courts jurisdiction to try extraterritorial offences in appropriate
cases.

176 To date, the South African authorities have not received a request from a foreign country to
freeze assets pursuant to S/RES/1373(2001), so the effectiveisesgioh23 remains untested. However,

it shouldbe noted thaBection23 of POCDATARA is virually identical to the freezing mechanism in
Section38 of the POCA which has been used effectively on numerous occasions to freeze proceeds of
crime, including in urgent matters on an ex parte basis. Nevertheless, in the absence of clear
communication mdtanisms and guidance to accountable institutions, an effectiveness concern remains (as
described below).

177 South Africa has not formally designated entities of its own choosing pursuant to
S/RES/1373001).1f an appropriate case arose, the authorities indicate that they would seek a court order
underSection23 of POCDATARA to freeze the funds of a person/entity deemed by South Africa to be a
terrorist.

Scope of Apropertyo to be frozen

178 As noted above in the discussion of Special Recommendatitne POCDATARA definitions
of t he wor dfproperti ene widdyyddaftedato ¢hcludan individual and any possible
grouping of individuals, and assets of every kineardless of whether those assets lagitimate or
illegitimate,or wholly or jointly owned or controlled, directly or indirectly, by one or more persons.

Communication and guidance

179 In relation to 1267 desigtions, the President issues a notice by proclamation which is published
in the Government Gazette, and reproduced on the websites of the SAPS @mhtiieeSuch notices
instruct the readers that the 1267 list is updated regularly, and refers the tputblec UN and South
African websites which provide this information. The SAPS site also contains separate links to relevant
areas of the UN website, including the consolidated 1267 list, and overviews of the work ofQhalal

and Taliban Sanctions Comiteie and other UNSC sanctions committees. All of the financial institutions
that the assessment team met with were aware of the 1267 list and the proclaMati@ver,there is no
pro-active communication to the financial sector; rather, it is up tqthvate sector itself to check the
SAPS andhe Centraevebsites to keep itself aware of any updates.

180 The proclamation and related communication process described above only apply to designations
made pursuant t8/RES/1267(1999). In relation to 1373 designations, a freezing order obtained pursuant
to Section23 of POCDATARA must be served upon all interested parties in the same way that any court
order or other process document must be served in civil procectiog®ver, beyond this, there are no
specific mechanisms in place to communicate actions taken under a freezing mechanism implemented
pursuant to S/RES/1373(2001). This is problematic since it is not clear how accountable institutions which
are not interded parties at the time the freezing order is obtained, but later come into possession of related
terrorist assets, would become aware of the freezing action and their obligation not to deal witisestsch a
pursuant tdsectiond of POCDATARA

53



181 No gudance on the provisions of POCDATARad its implications for financial institutions in
relation to the FIC Act has been issued yet, although the authorities advise that such guidance is currently
being developed.

Delisting and unfreezing

182 When persons/entities on the 1267 list are delisted by the UNSC, the President of South Africa
must give notice of the delisting by proclaiming the amended list in the Government Gazette as p
Section25 of POCDATARA. Publication of the amended list with the deletion of the affected individual or
organi sation6s name ef f eSettiond efl POCDATARA © en ench Soutli r e e z
Africa has implemented this procedure in each edwre the UN has resred someone from the 1267 list

T although none of the persons delisted had any assets frozen in South Africa. There is, however, no
specific procedure through which South Africa can bring a delisting request to the attention ofSGe UN

for consideration.

183 There is no delisting process in relation to freezing actions taken pursuant to S/IRES/1373(2001).
This is because, as noted above, Sout h @thisi ca d
resolution, but instead uses tBection23 freezing mechanism.

184 South Africa has implemented clear and pubtiaiypwn procedures for unfreezing assets in a

timely manner or authorising access to frozesetsin appropriate cases, in the context of freezing actions

taken pursuant to either S/IRES/1267(1999) or S/IRES/1373(2001). The Uniform Rules of Court set out
procedures whereby a person/entity affected by a freezing order can seek relief from the heuidrim

of an interdict or mandamus against the administrative actions of the executive. This is consistent with the
general constitutional right of citizens to have disputes resolved before a court (s.34, Constitution) and the
inherent jurisdiction ofthe courts to provide relief to persons whose rights have been affected by
administraive actions of the executivé&or example, in the case of freezing actions taken pursuant to
S/RES/1267(19®), anyone who believes to halseen incorrectly included inégh Pr esi dent 6 s no
petition the courts for an order (mandamus) directing the President to issue a new proclamation reversing
the previous inclusion of the person/entityéds ngq
institution refuses taleal with funds belonging to a person because it mistakenly believes the person is
named in a Presidential proclamation, the affected person may apply to a court for a declaratory order that
the Presidentés Procl amat i daeringtraceng thehfioanciakinstigution tot o  h i
carry out the transactions in question. Similarly, an application for an order authorising access to funds
frozen pursuant to S/IRES/1267(1999) could be brought; however, there is no corresponding procedure in
place fornotifying and obtaining the approval of the 1267 Committee as is required by S/RES/1452(2004).
This process has not been tested yet in the specific context of delisting or unfreezing actions relating to
S/RES/1267(1999) or S/RES/1373(2001) sincedate, no assets have been frozen in South Africa
pursuant to those resolutions.

Freezing, Seizing and Confiscation in other circumstances

185 The normal procedures in theOCA and the CPA relating to freezing, adction-based
confiscation and civil forfeiture of proceeds and instrumentalities of crime apply to all terrorism related
offences, including terrorist financing (for more detail see Section 2.3 of this report).

Rights of third parties

186. Section 6(4)(b) of the Supreme Court Act provides a mechanism whereby any person having an

interest which may be affected by a decision on an ex parte application (such as a freezing order) may
apply to a court for relief. Additimally, Section20 of POCDATARA provides for the protectiaf the
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rights of bona fide third parties in relation to forfeiture orders upamviction. Likewise, 8ctions52
and54 of thePOCApr ovi de f or the excl usi on ormfthe aparatibnroiao c e n' t
forfeiture order.

Monitoring compliance and sanctions

187. The Centreand other supervisors monitor compliance by verifying whether financial institutions
have appropriate internal rules, tiaig, and systems to pick up and report matches @edwatches to
listed entitiesWhile larger financial institutions have purchased commercial software to check accounts
against the UN list, smaller financial institutions cannot afford such softWéere is not adequate
monitoring for compliance by all financial institutions.

188 Section 4 of POCDATARA criminalises a wide range of conduct associated or connected with
the financing of the offeses created by PAATARA. It not only criminalises offences committed with a
terrorist intent, but also the offences created under the Conventions known as the UniveiBalrnsm
Instruments, as well as other offences which compm@tate security. Sectionadso m&es it an offence

to deal in any way with the property of a person who has been listed under Section 25, even in the case
where the listed person has not committed any criminal offence.

189 A maximum penaltyof ZAR 00 mi |l I i on or 15 yearsd i mprison
convicted for contravening an offence un&ection4 (s.18(1)(c), POCDATARA Since the offences in

terms of POCDATARA (which include Section 4) are listed as Iltem 32ASohedulel of POCA,an

offence under Section 4 could be charged as an offence under Section 2 of POCA (racketeering) provided
the activities which form the basis of the offence under Section 4 fall within the definition of a pattern of
racketeering activity. In such a casiee offence would be punishable under Section 3 of POCA which
makes provision for a fine not exceeding ZAROO million or life imprisonment or both.

Additional elements:

190 South African authorities indicate thite majority of the measures set out in the Best Practice
Paper for SRII have been implemented.

191 The POCDATARA does not have explicit provision authorising access to funds or other assets
that were frozen pursimt to S/RES/1373(2001). The person concerned would have to apply to a court for
such expenses, and the state would have to argue that it should be done in the spirit of the appropriate UN
resolutions.

192 All designations pursuant to S/IRES/1267(1999) have been reproduced in noticefbgsident
underSection25 of POCDATARA To date, no applications for freezing orders in respect of listings have
been brought. Likewise, there have been no prosecutions forigefinancing and no applications for
related restraint or confiscation orders.

2.4.2 Recommendations and Comments

193 South Africa is committed to combating international terrorism within the ambit of UN Security
Council Resolutions, UN Countdierrorism Conventions, the African Union Convention on Terrorism

and its domestic law, and has implemented mechanisms that allow it to freeze assets pursuant to
S/RES/1267(1999) and S/RES/1373(2001). However, South Africaulcshimplement effective
mechanisms for communicating freezing actions to accountable institutions and others who do not qualify
as Ainterested partieso at the time the freezing
issue guidance tothe financial sector on how to meet its obligations pursuant to Special
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Recommendatiofil. Better communication mechanisms and guidance would address most of the

effectiveness concerns in relation to these processes which are currently untested.

194 Additionally, the authorities should enhance their monitoring of all financial institutions for their
comgiance with these obligation&outh Africa should also implement a mechanism to bring a delisting

request to thattention of the UNSC for consideration, and for notifying and obtaining the approval of the

Al-Qaida and Taliban Sanctions Committee for granting access to frozen assets as is required by
S/RES/1452(2004).

2.4.3 Compliance with Special Recommendation Il

Rating

Summary of factors underlying rating

SR.II

PC

E L]

No mechanism for effectively communicating freezing actions taken pursuant to
S/RES/1373(2001) to those accountable institutions and others who do not qualify as
fiinterested par ffreerrgordeaisobtailed. t i me t he

No guidance has been issued.
There is not adequate monitoring for compliance by all financial institutions.

Effectiveness concerns: Although the system remains untested, effectiveness concerns
remain in the absence of clear communication mechanisms and guidance to
accountable institutions, particularly in relation to freezing actions pursuant to
S/RES/1373(2001).

For S/IRES/1267(1999), No mechanism for bringing delisting requests to the attention of
the UNSC for consideration, or for notifying and obtaining the approval of the Al-Qaida
and Taliban Sanctions Committee for granting access to frozen assets as is required by
S/IRES/1452(2004).

Authorities

2.5 The Financial Intelligence Unit and its functions (R.26)

2.5.1 Descripticn and Analysis

Recommendation 26

Functions and responsibilities of the FIU

195 S

2001 (the FIC Act) and becamearational on 3 February 2008 mandate was expanded tzlude the

out h

Africa established the Financi al

nt el |
for receiving, analysing and dissemimati information on suspected money laundering and terrorist
financing. The Centre was created in terms of Section 2 of the Financial Intelligence Centre Act No.38 of

detection ofterrorist financing when POCDATARAvas passed in the Parliament and amended the FIC
Act in 2005.

196 A

S an

fifadmi ni strativeo FI'U under t he Mi

ni

st

investigative powers. Rather, its intelligence is meant to support the existing investigative bodies and other

role players in the intelligence and criminal justice system. Its principle objective is to assist in identifying
the proceeds of unlawful activitieand combatingVL, FT and related activities (s.3, FIC Act). Other

objectives of the Centre include: fapking information collected by it available to investigating
authorities, the intelligence services and 8%RSto facilitate the administration anehforcement of
Af r i ¢ aéxechangiraywrmmatianrod mohdy Jaundering activities and similar offences
with similar bodies in other countries.

Sout h
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197. Specifically, the Centre is tasked with: fapcessg, analysing and interpreting information
disclosed to it; (binforming, advising and coperating with investigating authorities, supervisory bodies,

the SARS and the intelligence services;nfonitoring and giving guidance to accountable institutions
supervisory bodies and other persons regarding their performance of their duties and compliance with the
provisions of the FIC Act; and (d¢taining all information received pursuant to compliance with the
provisions of the FIC Act (s.4, FIC Act).

198 Section 29(1) of the FIC Act requires any person who carries on a business, mandges
employed by such business to report to the Centre the suspaiduanusuatransactions concerning
money laundering and terist financing.

Guidance and procedures for STR reporting

199 Pursuant t&ection77 of the FIC Act, the Minister of Finance issued the Money Laundering and
Terrorist Financing Control Regulations (the MLTFC Regohs) on 20 May 2005, amending and
substituting the Money Laundering Control Regulations issued on 20 December 2002. MLTFC
Regulations 22 to 24 specify the manner of filing an STR report, including the information to be contained
in the report and the ged within which the report must be filed.

200 The following basic information must be included in an STR report:

the peson or entity making the report

the transaction that is reped

any accoull's involved inthe transaction

the person conducting the transaction or the eatitwhose behalf it is conducted

the representative, if any, who is conducting thagaction on behalf of anothend

= = =4 =4 =4 =N

general information concerning the transaction (MLTFC Regul&&)n

201 Additionally, the report must include: (a) full description of the suspicious or unusual
transaction or series of transactions, including the reason why it is deemed to be suspicious or unusual as
contempated in thatSection (b) what action the natural or legal person making the report, or other entity

on whose behalf the report is made, has taken in connection with the transaction or series of transactions
concerning which the report is made; andwbi documentary proof is available in respect of the
transaction or series of transactions concerning which the report is made and the reasons why it is deemed
to be suspicious or unusual (MLTFC Regulation 23(6)). Overall, the form consists of eight pdiesdsA
applicable should be completed, such as full names and surnathe sibject,the identity number,

passport number, addresses and similar particulars. Reporters are encouraged to supply as much detail as
they have avadlble at all timeswWhile the form is comprehensive, some reporting entities indicated that the
form is too geared towards banks.
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202 Following amendments to POCDATARAYy the FIC Act, the Centre issued the Circular to
Stakeholders on TerroReporting on 8 May 2005, which specified new reporting requirements for
accountable institutions that have knowledge of terrorist related property in their possession or control.
MLFTC Regulation 22A specifies the information to be included in thesedlenl Terrorist Property
Reports (TPRS).

203 Both STR and TPR forms are avail able for down

204. The Centre is also empowered in termsSefcton 4(c) of the FIC Act to monitor and give
guidance to accountable institutions, supervisory bodies and other persons regarding the performance of
their duties and compliance with the provisions of the FIC Act.

205 The Centre issued the FIC Guidance Note 2 <cor
and Guidance Note 4 on suspicious transaction reporting (odure2004 and 1March2008
respectively). These guidance notes provide general guidelines on suspi@osaction reporting,
including guidance on the manner of reporting and the reporting procedubes followed. Guidance

note4 is divided into six parts. Part 1 provides information to help persons determine whether they fall
within the category of psons for whom a reporting obligation undgection29 of the FIC Act coud

arise. Par® provides information to help persons determine when the obligation to reporiSsautien29

of the FIC Act arises. Part 3 provides information to help persons staddthe nature of a suspicion.

Part4 provides examples of indicators that may be taken into consideration to determine whether a
transaction shouldive rise to a suspicion. Pd&tprovides information on the implications of making a
report to the Cengr underSection29 of the FIC Act. Part 6 provides a stepstep guideline on how to

use the interndbased reporting mechanism.

206. Guidance Note 4 indicates that a report should be made by means of ihss®drteporting

provided by the Centre. Only in exceptional cases may an STR be sent via fax or delivered by hand to the
Centre. Presently, around 98% of the STRs are submitted electronically with only 2% of STRs being
submitted manually. Reporters also havedp&on of submitting STRs via batch reporting. This method is
utilised when high volumes of STRs are submitted to the Centre on a regular basis. Reports are submitted
in bulk to a dedicated email address.

Access to information from reporting parties andhar sources

207. The Centre has access to a variety of sources of financial, administrative and law enforcement
information through a number of mechanisms in order to effectively realise its objective of receiving,
analysing, and disseminating valuable finanameélligence The primary source of financial intelligence is

STR information received from people/entities/accountable institutions with statutory reporting
obligations, namely 19 categories of accountaldétirtions as listed in Schedule 1 of the FIC At well

as people who carry on a business, are in charge of a business or managing a business as per the generic
reporting obligation unde®ection29 of the FIC Act

208 The FIC Act enables the Centre to gather customer identificatial transaction information.
The Centrehas the power to access and take copies of any records kept by amtamleoimstitution in
terms of &ctions 22 or 24 of the FIC Acthe Cente may examine and make extracts from, or copies of,
any such recordd his power can only be exercised during ordinary working hours on the authority of a
warrant issued in chambers by a magistrate, regional magistrate or judge {2p6(1)

209 In addition to these sources of information, the FIC Act also enables the Centre to gather

customer identification and transaction information at its discretion without any further requirements for a
warrant. Section 27 allesthe Centre to request an accountable institution whét)exr:specific person is
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or has been a client of that institutigh) a specific person is acting or has acted on behalf of any client of
that institution; or(c) a client of the accountable iitstion is acting or has acted for a specific person, and
the accountable institution must inform the Centre accordingly.

210 Section 27 is used to follow up on STRs received, in order to determine a more complete
financial profileof the subject being reportetihe information can also assist a law enforcement agency to
determine whether the subject of an investigation is (or has been) a client of the said accountable institution
and can be used farther direct he investigation accordingly. This allows for a more targeted approach to

be followed in the issuing of legal instruments such as subpoenasSeud®n205 of the CPA.

211 During the financial year 20008, the Catre made Z63 queries usin@ection27 of the FIC
Act. The Centre also sent 752 requests to accountable institutions for addition documents, which is a 41%
increase in comparison to 2008/

Statistics concerning additional client information sought pursuant to Section 27

Financial year Total
2005/06 247
2006/07 1069
2007/08 2763

212 The Centre is also authorised to obtain additional information relating to a report received, which

it may reasonably require perform its functions (s.32, FIC Act). Obtaining such additional information

from the accountable institution, person or entity that had submitted theisSdéhe by mere request
without any requirements for a warrant. When a financial institution sopeaeceives such a request, the
Centre must be furnished with the additional information without delay. The information that may be
accessed under this provision depends on the nature and content of the report in question, since the
informati addimuiotnhabe imd or mati on concerning the refj
of Section 32 can be directed to aagcountable institutioperson/entity that has made a report to the
Centre pursuant to the reporting obligation in the FIC Act. Fomple, the following information can be
obtained from financial institutions: copies of all opening account informagog gignature cards,

identity documentation, registration documents related to legal entities and completed account opening
documentaobn forms), and transaction recordsg.bank statements, copies of cheques and deposit slips
relating to transaimns mentioned in the reporffrom casinos, gaming records and surveillance footage

can be obtained. From estate agents, copies of offggarthase, copies of contracts of sale, lamai\-
your-customer KYC) documentation can be obtained.

Statistics of Section 32 concerning requesting additional information

Financial year Total
2005/06 230
2006/07 533
2007/08 752
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213 If the Centre wishes to obtain further information from a different institution which is not
associated with the submission of the STR, the Centre would have to do so under authority of a warrant in

terms ofSection26 of the FICActl n t he nor mal course of the Centre
to be necessary to access further information on other accounts latheafinancial institutionsThe
Centreds analysis would nor mal | ywitpsufficent cthiermatitme r el

on other accounts that may be relevant to an investigation to enable that authority to obtain the necessary
subpoengsetoeterato access the relevant information from the financial institutions in question as part of
thefinen ci al i nvestigati on t ha torawenuebttr irffoomatioolhe Cerfre Cen't
has thus far exercised the power un8ection26 of the FIC Act to access information held by another
financial institution under authority of a warrantone instance.

214 The Centre can also gather information relating to the transaction profile of a person with a
particular institution (s.35, FIC Act).The Centre may obtain an order from a judge directing antalsieou
institution to monitor and report to the Centre each transaction performed by a particular customer over a
period not exceeding three months at a time. This period may be extended on application to the judge.

215 The Centre may also obtain information from supervisory bodies and the SARS upon request
(s.36, FIC Act). Requests of this nature override secrecy obligations which apply, for instance, to the
SARS.

216 The Cente endeavours to maintain healthy relationships with supervisory bodies as well as the
SARS. It is therefore possible for the Centre to approach some supervisory bodies directly to obtain
information €.g. the SARB in relation to exchange control traniems). No formal requests via
Section36 of the FIC Act are initiated, as the information is indirectly obtained.

217. The Centre has both direct and indirect access tepublicly available databases. Firstly, the

Centre has direct access to information in databases maintained by other government departntbets (
population register maintained by the Department of Home Affairs). Secondly, the Centre has indirect
access to information such as that held by the S&BS ¢ h can pr o v i-border raovesnanb j e c t ¢
and criminal record. The Centre can also indirectly access information held by the Exchange Control
Division of the SARB and tax information held by the SARS. In these instances, the Centre depeads on th
relevant government al agency maintaining the dataeé
request. Having the ability to access these sources of information ultimately adds value to the analysis
product of the Centre and can assist lafomement agencies to prioritise the focus of their investigations.

The average time for the Centre to obtain information on an indirect basis across the range of government
and regulatory agencies is 14 days.

218 The Centre has further direct access to commercial databases that offer the Centre access to
information pertaining to registered legal entities and the composition of their governing structures, credit
histories of individual/entities, ownership of propedgd lists related to politically exposed persons
(PEPs). The information gained from these databases enables the Centre to provide law enforcement
agencies who are the recipients of the information with a consolidated intelligence product.

219 Other methods to access information include secondments, MOUs and information shared via the
Egmont secure web. The Centre also makes use of open sources of information such as internet and the
media.

220 The combination of the abowaentioned information from various sources, with the analysis of
STRs and additional documents, enalihe Centre to properly undertake its mandate.
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Analysis and disseminating information

221 Every STR received by the Centre undergoes an initial evaluation process and is assessed against
internal rules to identify cases which have possible ML/FT indicators. Once such an instance has been
identified the matter is aggied to an analyst. Thereafter, the intelligence cycle is followed to develop a
tactical/strategic intelligence product and the powers to gather more information as described above are
utilised, as appropriate.

222 Under Section3 of the FIC Act, the Centre shall make information collected by it available to
investigating authorities, the SARS and the intelligence agencies. In ad&#otmon40 of the FIC Act
provides for information to be provided either upoa ithitiative of the Centre or upon written authority of

an authorised officer to a domestic investigating authority, the SARS and the intelligence services. The
Centre is therefore entitled to disseminate a broad category of informatidomestic authdies for
investigation or action, when the Centre reasonably believes such information is required to investigate
suspected unlawful activity.

223 The Centre refers, a package of information, which will normallyuitelthe demographical

profile of the subject, his/her banking exposure, and his/her transacting pattern with specific reference to
any unusual or suspicious transacting corroborated by specific examples to this effect. Information referred
to the domest@ ut hori ti es will therefore include the Cer
information and where possible, substantiated conclusions regarding possible involvement with certain
predicate offences. Demographical information will includealvant information which the Centre has

direct or indirect access te..ID and passport number, marital status, children, previous convictions, the
subjectds involvement with | egal entities,ecredi
subject, entities/people associated with the subject, cross border movement and taxTbiatissdone

with the understanding that information provided should be integrated into the intelligence bases of the
domestic authorities and investigated melwith their respective mandates.

224, The Centre does not contemplate achieving a 1:1 ratio between STRs received and matters
referred to | aw enforcement agencies. tionyrgmiea al |y
number of STRs where there is some underlying link in the information rep@hedpossibility even

exists that information from a particular STR may be referred to law enforcement on more than one
occasion.

225 In the financial year 20008, the Centre created and disseminated 999 referrals to the
investigating authorities, which denotes a 83% increaserimparison to the 2008/ year.The Centre has
estimated the financial value of the referrals madeet about ZAR2 billion (EUR 169 million). This is a
44.1% increase in estimated value compared to the previous year.

226 In addition to preactively disseminating referrals to domestic law enforcement authothies,
Centre also supplies information drawn from STRs to law enforcement upon request to support a pending
investigation. In order to meet legislative requirements and to ensure integrity of the requesting process,
the domestic authorities appoint Authodg®fficers in terms of the FIC Act. The Centre is kept informed

of the current Authorised Officers in the domestic authorities and provides training to them to ensure that
the integrity of information is maintained even during the investigation stage.
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Statistics of local requests per agency

Received

Financial year AFU DSO SAPS NIA SARS SASS
2005/06 77 32 91 1 5 1
2006/07 128 37 101 12 5 7
2007/08 185 43 52 27 20 0

Disseminated

Financial year AFU DSO SAPS NIA SARS SASS
2005/06 62 21 68 1 3 1
2006/07 122 33 92 10 5 6
2007/08 126 19 30 13 17 0

2217. The Centre received 406 requests for information during the 2007/08 financial year. Of these
requests, 79 were received from international sources (other FIUsjrdead®1% increase, while there

were 327 requests from domestic sources represe
information, yeaton-year.

228 The Centre performed #hterventions in terms abection34 of the FIC Act, which remains
unchanged in comparison to 2008/ while the estimated financial valud the interventions was
ZAR 2.7million (EUR 228000). This indicates a 75 % increase in comparison to @006/

Statistics of Section 34 concerning intervention by the Centre

Financial year Total Value Accumulated Totals
2005/06 3 ZAR 3 365 724.94 ZAR 3 365 724.94
2006/07 4 ZAR 1546 127.31 ZAR 4 911 852.25
2007/08 4 ZAR 2 700 000.00 ZAR 7 611 852.25

Operational independence and autonomy

229 The Centre has sufficient operational independence and autpraomyis free from uiue
influence or interferenc&he Centre is created as a statutory body with legal personality, which means it
can conduct business in tbemmercial sphere, employ and remunerate its staff and procure services in its
own name (s.5, FIC Act). It is located within the Ministry of Finance and accountable to the Minister of
Finance. The Centre is an institution outside the public service bhinviite public administration (as
envisaged inSection195 of the Constitution of the Republic of South Africa). It is registered as a
Section3(a) entity in terms of the Public Finance Management Act, 1999 (the PFM Act). This means that
whilethe Centres regarded as an independent entity withi
rules that apply to government departments. The PF3é#ation3(a) status provides the Centre with a
degree of independence in regards to its functioning, developingritsemmuneration framework, policies,
staffing and skills requiremeniand other policies.

230 The head of the Centre (the fADirectoro) i s a

Minister of Finance, @rforms the functions of this office within a policy framework determined by the
Minister, and reports directly to the Minister of Finance for the performance of the Centre. However the
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Centre only provides strategic intelligence to the Minister and potiekers. The Director has the
authority to take all decisions of the Centre in the exercise of its powers and the performance of its
functions. Moreover, the Director of the Centre is prohibited from disclosing to the Minister any
information that would idntify an individual who made a report to the Centre or who is the subject of a
report to the Centre.

231 Only the Minister of Finance may remove the Director from office or suspend the Director and
this may only belone on grounds of misconduct, incapacity or incompetence, or that the Director does not
meet the standards of a security vetting.

232 The Director is the chief executive officer and accounting authority of theeCienterms of the
PFMA which means that the Director is responsible for the formation, development and management of

t he Centreos administration, aing! itnree odnttriod , Ce
(Sections and 10 of the FIC Act). lalso means that the Centre does not fall within dicoéar
Government Departmelits . 2 , FIC Act). The sources of the Cen

appropriated annually by Parliament for the purposes of the Centre, any government gilertts itnand
any other money legally acquired by it. The Centre may accept donations only with the prior written
approval of the Minister.

Protection of the information

233 The Centreods r eput grtyiaocoracy ang elialdlit ofdhe informagionitnt e
receives and that which it disseminates. It is in this understanding that the following measures have been
put in place to guard against violatitpwtedbythe i nf or
National Intelligence Agency which is the agency responsible for vetting of Government officials. In
addition allstaff sign an Oath of Secrecyhe Centre also implements a security policy which covers the
following aspects:

1 The legislatn applicable to the workings of the Centre and the protection of ttieleatmelity
of its information

1 The responsibilities of everynloyee with regard to security
1 Document security including classification, accesadlinag and storage of documents

1 IT/Computer security including access and exit management to networks, levelseg§,ac
password control, eétera. Ad

9 Communication security including telephone, facsimile, interneta# and secured boardrooms.

234 Document security within the Centre is implemented to the standard required by the National
Minimum Information Security Standards set by the National Intelligence AgeneyprEmises where the

different Sctions of the Centre are located are ecetppith access/egress control whicbludes security
spotchecksAccess to the Centreds database where repor:t
require access to execute their duties. Furthermore, the database, which operates oarae5QQ08), is

protected by a double layered access system, which means that an employee needs to firstly have access to
the network (which requires a password), then an additionahlsgstem needs also to be accessed.

235 Dissemination of information is legislated $ection40 of the FIC Act which provides for the

dissemination of information to investigating authorities, the SARS and intelligence services. It also
provides for the dissemination of information éntities outside the Republic which perform similar
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functiors as to those of the Centre. It also clearly stipulates who is entitled to request information from the
Centre and defines the requirements to access information from the Centre.

236 To ensure that the Centre disseminates information in accordance with the relevant legal
provisions, referrals of information must be approved by the Director or a designated Senior Official of the
Centre. Dissemination of iafmation is being done via fax, email or physical collection by a designated
member (authorised officer/nodal point) of the recipient agency who will be notified to collect the product.
This is a controlled process where the nodal point would have to Ifgratknowledge receipt of the
product. Another mode of delivery is the Egmont website for information exchange amongst the Egmont
members.

Periodic reports

237. The Centre releases an annual report in terms of e ACt. The Annual Report is required to

be tabled in Parliament no later than 30 August each year and shall include the annual audited financial
statements and a Directorsdé6 activities reptrt. B ¢
by the AuditorGeneral as well as the Minister of Finance.

238 I nf ormati on, including the Annual Report, i S
annual reports information on the following:

1 the numbenof requests received from local and internationdedtalders;
9 the number of STRs receyérom accountable institutionsne

9 the number of referrals disseminated to various domestic authorities.

239 The public repds do not contain information on typologies and trends. The assessment team was
informed that this was due to thelative newness of the Centiighis was a conscious decision to proceed
incrementally, gather information so as to be able to analyse atatstend typologies, and thereafter
publish typologies that are therefore more substantiated. The Centre has recently established a unit to work
on this and develop typologies.

240 The Centre does conduct stakeholidedback sessions with various stakeholders to discuss past
activities, challenges and successes, emerging trends and typologies with a view to improving their AML
efforts and future cooperation. In addition, the Centre provides public feedback by rmheansextronic

guery facility. Members of the public can make enquiries relating to the FIC Act and the Centre via the
Centreds website. A response is forwarded within

Total number of queries

April 2007 7 June 2007 161 queries received and responded to
July 2007 i September 2007 107 queries received and responded to
October 2007 i December 2007 65 queries received and responded to
January 2008 i March 2008 35 queries received and responded to

The Egmont Group

241 The Centre became a member of the Egmont Group of Financial Intelligence Units in 2003. In
doing so the Centre agreed to the adherence of the principles laid out in the Egmont Group Charter.
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Recommendation 30

Structure, funding, staffing, and other resources

242 The present structure of the Centre is as follows:

Office of the Director

Compliance and Prevention
Department

Monitoring and Analysis
Department

Legal and Policy
Department

Administration andSupportServicesDepartment

243 The Legal and Policy department has three major areas of rdsipgndt administers the FIC

Act, engages with international and regional policy forming and stars#diidg organisations (such as the

FATF), and provides policy advice on matters of a strategic nature concerning ML/FT.

244, The Compliance and Prevention department focuses on compliance oversight of the FIC Act. A
core function is to inform, advise and collaborate with the supervisory bodies to ensure their effective
supervision of AML/CFT compliance. Another is liaise with accountable and reporting institutions to

assist them in applying and implementing the compliance provisions within their respective institutions.

The depart ment 6s

report for more details of the Ceriires

245, The Monitoring and Analysis department receives data and reports from the reporting and
accountable institutions. It is responsible for storing the information, analysing it and, if necessary,

preventative focus i nc |affedteds
entities. This department liaises closely both internally with other departments on comptiates
issues, and externally with the supervisory bodies and accountable institutior®ecdiea3.10 of this

compliance

wor k.

rai

disseminating reports to the law enforcement authorities, intelligence agencies and SARS based on an

analysis of the information at its disposal. The department also liaises with law enforcement authorities,

and conducts feedback sessions and trainingaobus kinds €.g. training for authorised officers or for

financial investigators).

246. The Administration and Support Services provide the infrastructure to support and enable the

Centreds wor k. ion3witain tpis divisienringludé thasec dffice management, financial
and administrative management, procurement and supply chain management, human resources, registry
and document storage services;house staff training and developmengcurity servies, marketing,
in-house legal services, and information and communication technology.

247. The Directordés office
planning and management osight, communication and press liaison, as well as initiating and overseeing
special projects that might be initiated from time to time.

S

responsi bl e

for

248 The Centre currently employs 108 people on a fulltime basis, whideldifional 25persons are

contracted on a sheterm basisWhile the assessment team views these staffing levels as ad¢heate,

Centre plans to increase its staff to around 200 in the next threeilyeader to increasanter alia, its

compliance functios (which will be increased once amendments to the FIC Act enter into.force)
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249 The Centreds budget i s devel ope dectiog3(a)poadic Cent r
entities registered and operatingtarms of the PFM Act. The Centre develops all its strategic planning
priorities and estimated expenditure as projected over a-yhereperiod. These strategic plans identify

and map areas of new work within a thyear cycle, the development of targetsl indicators as well as
estimated costs, which are ultimately matched against annual performance reporting. The strategic plans
are then submitted to the Minister of Finance for approval and thereafter followed by approval by
Parliament and official puidation.

250 When Parliament passed the FIC Act in 200&llocated ZAR12 million (EUR1 million) for
use by the Centre in its first financial year, followed by Z2&million (EUR3 million) in year two and
ZAR 37 million (EUR3.1 million) in year three.

251 As the Centre created infrastructure and employed staff, so the original funds allocated were fully
utilised during the 2006/07 financial year. National Treasury hasted the Centre an additional

ZAR 44 million (EUR 3.7 million) for 2008/09 most of which is being utilised for IT infrastructure
development and staff expansion. To date, the Centre has not experienced any difficulties in obtaining the
funds for its budgt.

252 The Centre was physically housed in the National Treasury building since its establishment. It
has fAoutgrowno t hdosating orinelepéndeatspremisesd The €entre ds now fully
responsible forall issues relating to these premises including: rental; facilities management; security;
budgeting; etc.

253 The Centre developed an information technology (IT) system upon its establishment which
enables it to reeive reports, analyse these and interact with various other sources of data for varieus value
added activities to the information it receives. For the past two years, the Centre has been developing the
specifications of an enhanced independent IT systeanded to serve and provide capability to the Centre

for the next decade. The infrastructure architecture fo€Cthen t IT ®ygtesnis completed and the Centre

has embarked on the next stage of the process, which is to build the new infrastructusedddte
allocated to this process is ZAR®3 million (EUR22.2 million).

Integrity and confidentiality standards

254, The FIC Act Section12) requires that all staff are security vetted before they may be employed
by the Centre. In addition, all staff at the Centre are required to sign an oath of secrecy upon contracting to
work for the Centre.

255 All employees are required to provide the Centre with a Financial Disclosuesn8td, on an

annual basis. The disclosure form is required to be signed before a Commissioner of Oaths and all such
forms require the signature of the Director. In the case of the Director and Senior Managers, all Financial
Disclosure Forms are lodged tvithe Minister. The financial disclosure form requires that an employee
reveal to the Centrenformation on: any shares and/or financial interests; directorships, partnership and
trusts; remunerated work outside the Centre, which requires the name of@miiie type of work and

the remunerated amount; consultancies and retainership; sponsorships and donations; gifts and hospitality
from a source other than a family member which includes providing information on the description, value
and the source of ¢hparticular gift; land and property which requires a description of the property, its
extent, the area involved and the value; and other assets.

256 The Centre has a Code of Ethics that applies to everyone workinig the entity. The Centre

has also initiated a whistldowing facility allowing any member of staff to anonymously report any fraud
or wrongdoing to an independent faculty for initial investigation.
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257. The Cente seeks to employ individuals who have the necessary combination of education, skill
and experience for any of the positions needing to be filled. The Centre is gradually moving towards a
situation where in future it will almost exclusively employ unsigrgraduates.

Training

258 All staff is provided with an annual training budget to develop new skills or enhance existing
skills. The amount allocated per individual during tB607/08 financial year was ZAR5000
(EUR 2 100).

259, In addition, all staff are also eligible for a study bursary of ZAROQG (EUR1 300) to assist
them enrol for university/ tertiary level education. In many instances staff have used this tta@lityl
for postgraduate university courses.

Recommendation 32 (FIU)
Statistics and effectiveness

260 The Centre maintains comprehensive statistics on STRs received, analysed, and disseminated,
including a breakden by type of financial institution, DNFBP, and other businesses and persons making
the STR.SeeSection3.7 for full statistics on STRs that accountable institutions have reported to the
Centre.

261 The Centre recees a certain amount of feedback on an ongoing basis from recipients of its
information (SAPS, SARS, NIA, AFU, SARB, FSB and Special Commercial Crimes Unit) to contribute to
its statistics. Feedback normally takes the form of hard copy letters beingdakedCentre.

Statistics of the Centre referrals and case outcomes

SAPS |SARS| EXCON |[DSO|AFU |SASS|FSB |NIA | Total
Total referred 16 15 2 1 2 0 0| O 36
STR referrals not relating to terrorist
financing 16 15 2 1 2 0 0| O 36
FT referrals* 0 0 0 0 0 0 0| O 0
Total feedback 17 4 0 1 4 0 0| O 26
2003/04 Investigations pending 1 0 0 0 2 0 0| O 3
Investigations finalised/ Closed cases 13 4 0 0 0 0 0| O 17
STRs associated with pending
investigations (STRs filed as a result of a
s.205 application)** 2 0 0 1 1 0 0| O 4
Arrests 1 0 0 0 1 0 0| O 2
Convictions 0 0 0 0 0 0 0| O 0
Total referred 37 67 3|19 5 1 2 0 | 134
STR referrals not relating to terrorist
2004/05 financing 37 67 3|19 5 1 2| 0 |134
FT referrals* 0 0 0 0 0 0 0| O 0

67



SAPS |SARS| EXCON |[DSO|AFU |SASS|FSB |NIA | Total
Total feedback 37 3 0 1 2 0 0 0 43
Investigations pending 9 3 0 0 0 0 0| O 12
Investigations finalised/ Closed cases 19 0 0 0 0 0 0] O 19
STRs associated with pending
investigations (STRs filed as a result of a
s.205 application)** 4 0 0 1 1 0 0| O 6
Arrests 4 0 0 0 1 0 0 0 5
Convictions 1 0 0 0 0 0 0 0 1
Total referred 20 | 146 0| 24 0 1 0| 0 ([191
STR referrals not relating to terrorist
financing 20 | 146 0| 24 0 1 0| O |191
FT referrals* 0 0 0 0 0 0 0 0 0
Total feedback 72 0 0 1 3 0 0| 0| 76
2005/06 Investigations pending 23 0 0 0 2 0 0| 0| 25
Investigations finalised/ Closed cases 35 0 0 0 0 0 0| O 35
STRs associated with pending
investigations (STRs filed as a result of a
s.205 application)** 6 0 0 1 0 0 0| O 7
IArrests 7 0 0 0 1 0 0| O 8
Convictions 1 0 0 0 0 0 0| O 1
Total referred 278 | 255 5 6 4 6 0 | 5 [559
STR referrals not relating to terrorist
financing 273 | 254 5 6 4 4 0| 2 |548
FT referrals* 5 1 0 0 0 2 0 3 11
Total feedback 239 0 0 7 3 0 0| 4 |253
2006/07 Investigations pending 11 0 0 0 2 0 0| O 13
Investigations finalised/ Closed cases 6 0 0 0 0 0 0| O 6
STRs associated with pending
investigations (STRs filed as a result of a
S205 application)** 220 0 0 7 1 0 0| 4 |232
Arrests 1 0 0 0 0 0 0 0 1
Convictions 1 0 0 0 0 0 0O 1
Total referred 808 | 108 7 4 2 33 1 (36 |999
STR referrals not relating to terrorist
financing 779 89 7 2 2 7 1| 2 |889
2007/08 [T referrals* 29 19 0 2 0 26 0 |34 |110
Total feedback 262 0 0 2 4 0 0| 8 [276
Investigations pending 49 0 0 0 3 0 0| O | 52
Investigations finalised/ Closed cases 2 0 0 0 0 0 0| O 2
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SAPS [SARS | EXCON |DSO|AFU |SASS|FSB | NIA | Total

STRs associated with pending
investigations (STRs filed as a result of a

S205 application)** 210 0 0 2 1 0 0| 8 |221
Arrests 0 0 0 0 0 0 0 0 0
Convictions 1 0 0 0 0 0 0 0 1

Note: 1*Consist of Terrorist Property Reports (TPRs) and STR related to terrorist financing. 2.**A Section 205 application is a warrant
authorized by a Magistrate or Judge to gain access to specified information.

2.5.2 Recommendations and Comments

262 The Centre is a weltructuredfunded, and staffed FIUat is functioning effectivelyHowever,
the Centreds annual report and other publication
cases, typologies or trends analysis.

263 All businesses, at least 19 categorieaacountable institutions and tvoategories of reporting
institutions, are required to submit STRs. However, the STR reporting requirements and forms issued by
the Centre are mainly designed for the banks, which coattitee some confusion and inconvenience for
nortbanking institutions although this has not impacted the effectiveness of the system sufficiently to
warrant a downgrade in the ratinthe Centre should consider tailoring STR forms to meet the needs of
the ron-bank reporting parties. Additionally, the Centre should issue sggamific guidance concerning

the reporting obligation.

264, Though the Centre maintains the statistics on number of STRs received, analysed and
disseminated, it is noted that the Centre published only the statistics on the number of STRs in general
categories of financial institutions and Afbi nanci al sector in the Centr
statistics are issued or published to the superyibodies and reporting entities.

2.5.3 Compliance with Recommendation 26

Rating Summary of factors relevant to s.2.5 underlying overall rating

R.26 LC 1 No annual reports concerning AML/CFT cases, typologies and trends analysis have yet
been issued or published.

2.6 Law enforcement, prosecution and other competent authoritieshe framework for the
investigation and prosecution of offences, and for confiscation and freezing (R. 27 & 28)

2.6.1 Description and Analysis

Recommendation 27

265 The SAPS is the main agency that is responsible for the investigation of money laundering and
terrorist financing, and operates under a constitutional mandate to: prevent, combat and investigate crime;
maintain public order; ptoe c t and secure South Af r;iamdaygheld anch habi 1

enforce the law (s.205, Constitutioiyithin the SAPS, theDivision: Detective Serviceis responsible for
the investigation of all crime, including money laundering and tetromisncing.
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266 One of the strategic prioritiesf the SAPS is to dismantle organised crime networks. Every
organised crime investigation has two primary focus areas: to obtain evidence on the predicate offence, and
to prove a case in terms of tROCA The latter investigations focus on two primary contraventions as
stipulated in the act, namely ratkering and money launderinBacketeering in South Africa is a
statutory offence and will be substantiated by &t offences. The offence of racketeering is wider in its
interpretation as it is intended to address the problem of syndicates and their management. Several other
investigations may be pending, where the offence of racketeering may be added latehangheheet as

a statutory offence. The SAPS system does not currently indicate investigations that are pending. All
organised crime investigations include an asset forfeiture investigation. In practise, the asset forfeiture and
racketeering part of th@vestigation generally exposes the money laundering activity. Consistent with the
current priorities of the SAPS (dismantling organised crime networks as soon as possible, thereby ensuring
an impact on the crime rate), cases (charges) of racketeeringeiganoney laundering cases.

267. There is also a specific unit in the Detective Service which deals with terrorist offences, including
terrorist financing (although, to date, there have been no terrorist finaneasiigations)The SAPS also
has a Counter Terrorism Centre

268 The Division: Crime Intelligence is responsible for crime intelligence and assists other
operational components within the police to combat crirfectfely. The combating of organised crime
and financing of terrorism is an integral part of crime intelligence priorities.

269 The law enforcement authorities have the powers, which are exercised at their geléodis

and subjectd the domestic laws of South Africey arrest suspects and seize property. In practice, in ML
cases, the investigating officer often uses this discretion in consultation with the prosecutor in charge of the
investigation. No legislate authority is required to make decisions as to the timing of arrests or seizures.

Additional elements
Special investigative techniques

270 Investigators use special investigative techniques such as controllegridsli undercover
operations and electronic surveillance, depending on the circumstance of the crime and the activities of the
perpetrators.

271 The method ofcontrolled deliverieshas been successfully implementéat monitoring,
investigating, and combating crimes including ML and predicate offences such as drug trafficking, illegal
firearms smuggling, stolen motor vehicles etc.

272 Section 252A of the CPA regulates all esfs of police traps and undercover operations,
including the admissibility of evidence obtained during an undercover operation. In terms of these
provisions the DPP gives the necessary authority on application by an investigator to conduct an
undercover peration.

273 Another technique utilised is electronic surveillance, both silent video surveillance and
interception of communications, in either oral or electronic format. Interception of communications is
preseny regulated by the Regulation of Interception of Communications and Provision of
Communicatiorrelated Information Act, 2002. These Acts also provide for the interception of postal
articles.

274 Although controlleddeliveries and undercover operations were said to be the most commonly
used special investigative techniques, the SAPS did not have statistics on the number of cases where these

70



techniques had been used. However the SAPS anticipated that the maintaisiatisbfs was due to
improve with the appointment of a National Coordinator to capture such data.

275 Special investigative technigques can be used in any criminal investigation, and have been used in
money launderig investigations. The SAPS Authorities informed the assesisat until 2007 there were
23cases relating to organised crime under investigation, 29 cases under prosecution, 15 applications
lodged with the DPP and 25 cases where conviction had beeredeasithough the authorities could not

specify in which of these cases special investigative techniques had been used, they were positive that such
techniques would have been used for ML cases.

276 Asset Forfeiture facing Teams have been established in all the provinces of South Africa within
the structures of the Component: Organised Crime. These teams are assisting investigating officers of the
Organised Crime Units and the AFU to trace property or assets, dati@ments from relevant parties and

to assist the AFU of the NPA in conducting matters in terms oP@EA The cases with asset forfeiture
potential are referred to the AFU for confiscation and freezing of the assets.

2717. Asset Forfeiture Tracing Teams are used to trace assets, identify the criminal route the assets
were being channelled, and do preliminary investigations, the findings of which are returned to the
investigating team. They do not investigate acttiatioal offences.

278 Money laundering investigations by Organised Crime Units are conducted by:

1 non project investigations, where an investigation officer is adthdb the Organised Crime
Unit, assiseéd by the AR task team membery o

9 project and undercover investigation by the investigation or project team which is joined by a
member of the AFU who forms part of the project team and is identifiedthéthegistration of
the project.

1 Due to the relationship betee the investigation into the assets of organised crime networks and
the method they use to launder money, these investigations are frequently managed collectively
within the project team framework. The SAPS also often makes use of the services ofcthartere
accountants/accountancy firms to conduct forensic accounting investigagigniyestment
frauds). The SAPS informed the assessors that they do not have such expertisBoiicghe
Service and that chartered accountancy compani@e being used. Thassessors were also
informed that there was no risk of the investigations being compromised as the accounting firms
did not have free access to information relating to the investigation.

279 Joint investigations withforeign law enforcement agencies do take place. During these
investigations special investigation techniques are applied if the circumstances require so.

280. SAPS members serve on several forums where methods,cgieebrand trends of crime in
general, money laundering atetroristfinancingarediscussed. Oren-one meetings on specific matters

and investigations also take place frequently. These interagency forums include among others: the Centre,
SARS, NPA é.g.prosecutors, Specialised Commercial Crime Unit and Specialised Commercial Crime
Courts, ARJ, DPP, etc.).The Centre conducts reviews of trends, based on reported information at its
disposal. Information emanating from these reviews is shared with othiéutioss through stakeholder
feedback sessions.
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Recommendation 28
Compel production of information

281 The general power to compel production of information is contained in the CPA, which provides
that a judicial fficer may issue a subpoena requiring any person who is likely to give material or relevant
information as to any alleged offence to appear at a date and place in the subpoena and be examined by a
public prosecutor (s.205, CPA). The person can avoid hawiagpear in person by providing the required
information to the satisfaction of the public prosecutor in advance. This is the main provision used to
compel persons/entities to divulge information that may be subject to confidentiality, such as baisk recor
Although the authorities cited the above provision as the enabling provision to compel production of
information in terms of the CPA, they seemed to be unsure as to what sanctions would apply for a failure
to comply with the subpoena requiring the prottbn of the information.

282 The NPA Act provides that an Investigating Director of the NPA may compel a person to appear
at an inquiry where the person will be questioned and will have to produce any book, docuotber

object which may be relevant to the inquiry (s.28, NPA Act). This is not a general subpoena power and the
information that the person in question is believed to have must be relevant to an investigation which the
Investigating Director is undexing in terms of the NPA Act.

283 In respect of both these provisions the information which a person may be compelled to produce
can include information which is subject to confidentiality arrangements such aactiamsrecords,
identification information relating to a customer, account files, business correspondence and any other
records relating to a customer which a financial institution may hold.

284 The SAPS informed thassessors thé&tgal practitioners often claim legal professional privilege
in respect of documents that are to be seiltedne specific case, the SAPS hired an independent counsel
to assist in determining theedordrocaitmeinrttoer pret at.i

Search and seizure

285 The general powers to search for (via search warrants), arel seticles are contained in
Sections 20 and 21 of the CPA. The CPA also provides for exceptions where aasebselivure may take

place without a warrant (s.22, CPA). Articles which may be seized under these provisions include articles
that may afford evidence of the commission or suspected commission of an offence. This can include
information which is subjectot confidentiality arrangements such as transaction records, identification
information relating to a customer, account files, business correspondence and any other records relating to
a customer which a financial institution may hold. Searches and seiauesrss of these provisions are
conducted by police officials.

286. The NPA Act also provides that an Investigating Director of the NPA may search for and seize
anything which has a bearing on an investigation coteduby the Investigating Director (s.29, NPA Act).

In particular, s.29(10)(a) indicates that the Investigating Director may without a warrant enter upon any
premises if he or she upon reasonable grounds believes that the required warrant will be isisnen t

her if he or she were to apply for such warrant, and the delay caused by the obtaining of any such warrant
would defeat the object of the entry, search, seizure, and rerftewad.that can be searched for and seized
under this power can includenaobject, book or document and can therefore also information which is
subject to confidentiality arrangements such as transaction records, identification information relating to a
customer, account files, business correspondence and any other reaidg tela customer which a
financial institution may hold.
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287. Additionally, the Centre has access to any records which an institution is required to keep in
terms of that Act, including records of customer idecdifion information and transaction records which

are referred to in the FIC Act (s.26 and 22, FIC Act). The Centre may access the relevant records by virtue
of a warrant issued by a judicial officer. The Centre may make extracts from, or copies ofpttis tec

which it has access.

Power to take witnessesd statements

288 Obtaining statements from witnesses is a prerequisite for investigations and prosecutions of all
offences in South Africa. The power to take wasestatements in the course of investigating criminal
offences is generally exercised by the SAPS. This power is derived from its Constitutional mandate to
investigate crime, and its authority in terms of the SAPS Act to exercise the powers and perthrtieshe

and functions that are conferred by law on a police official (s.13, SAPS Act). In cases where coercive
measures are required to obtain witness statements, the subpoena mechanism of the CPA referred to above
is used to compel a witness to give staat (s.205, CPA).

289 In addition to the general power of police officials to take witness statements, an Investigating
Director of the NPA may also obtain statements from witnesses in respect of specific itivestiga
undertaken by that Investigating Director as discussed above (s.28, NPA Act). The requirement for the
Director to first make an application to the court or a judicial officer before proceeding to record a
statement in certain cases potentially dekys$nvestigation where circumstances to first get such an order

are not conducive. In making this note the assessors were also alive to the fact that the legislature may have
included such a provision to ensure that the Office of the Investigating Dideee not abuse its powers.

Recommendation 30
The SAPS
Structure, funding, staffing, and other resources

290 The SAPS is constitutionally mandated to investigate crime of any nature. It is established as a
nationalpolice service and performs its policing responsibility in respect of all nine provinces. The Service
comprises 1115 police stations. The current police/population ratio is 1:365. During the on site visit the
assessors raised concerns on whether the alisivibution ratio was sufficiently adequate to successfully
contain crime. While agreeing that the crime figures were not quite proportionate to the number of police
officers available, the authorities were satisfied with their current performance.

291 The SAPS®6 operations are di vi de Divisiom Datectse n u mb ¢
Service and the Division: Crime Intelligenege responsible for the investigation of crime and the
gathering of intelligace.

292 TheDivision: Detective Services responsible for the investigation of common law offences and
statutory offences. It is divided into four components: the Component: Organised Crime, the Component:
Commercal Branch, the Component: General Investigations, and the CompondréciiiProject Centre.

The components Organised Crime, Commercial Branch and General Investigations are responsible for the
investigation of all crimes including ML. The component: Hchid’roject Centre renders technology and
analytica support to these componen&uch support is provided in form of analysing documents and
evidence for court caseendering of support imndercover operations, testifying in court and providing

any othe support function to the actual investigations.

293 The Division: Crime Intelligence is responsible for the providing intelligence for investigations
and assists other operational components within the SAPS augigrdi
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294, The budget of SAPS for the fiscal year 2006/2007 was Z2R billion (EUR2.7 billion) (an
increase of 14.2% over the previous financial year).

295 The staffing otthe SAPS is comprised of:

SA Police Service Act Employees 129 864
Public Service Act Employees 33552
TOTAL 163 416

(as of 31 March 2007)

296 To improve the capacity of the SAPS to perform security functiobsralerlines, ports of entry
and exit, and during the 2010 FIFA World Cup, the number of employeemevilase from 15600 in
200506 to approximatyg 190000 by the end of 20080. This will be complimented by the expansion of
t he Ser vi c &égsipmerg suppliek, eechhological infrastructure and reservists.

297. Of the total number of police officials in the South African Police Service, members within two
divisions, namely the Divisions: Detective Serviand Crime Intelligence are responsible for the
investigation of crime and the gathering of crime intelligence, respectively, and the Division: Detective
Service and th®ivision: Crime IntelligenceThe activities of members in both these Divisionsudel
dealing with offences relating to money laundering and terror financing.

298 The Division: Detective Service has a total of 58% operationalmembers (as of
SeptembeR008). Within this division the following Becialised Units with their personnel capacities (of
which the numbers are included in total figure) are responsible for the investigation and combatieg of,
alia, money laundering and terrorist financing:

Organised Crime 1424
Commercial Branch 619
Hi Tech Project Centre 24

TOTAL 2067

299 The Components: Organised Crime and Commercial Branch are dedicated components within
the Detective Service and are supported by the Componefiedhi Project Centre tharovides, among

other things, analytical suppofithe HiTech Project Centre is not involved in the investigation of criminal
cases nor does it conduct undercover operation, but rather renders assistance to investigating officers in
undercover operations

300 Although reference is made to the Commercial Braacid Organised Crime Unit, the
components: General Investigations (also within the Division: Detective Service) can also be involved in
the investigation omoney laundering casesg launderiig of funds from vehicle theffhis type of crime

is currently being investigated by the Vehitleeft Unit. The Commercial Branch and/or Organised Crime
can render assistance in a financial investigation, when require

301 The Division: Crime Intelligencéas 7707 operational membergVithin this division there are

several units responsible for the gathering and analysis of intelligence regarding money laundering and the
combding of terrorism.
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302 Depending on the extent and nature of a crime(s), a task team consisting of members of the
different divisions and components dam established to investigaiResources will then be alloeat from
other detective service units to assist.

303 Overall, theSAPS appears to have adequate resourced dedicated to combating money laundering
and terrorist financing.

Integrity standards and confidentiality

304 The SAPS is overseen by thedependent Complaints Directorate The Directorate is a
statutory body established to investigate complaints of misconduct and criminality allegedly committed by
members of the SAP&dMunicipal Police Servicedt is also responsible for proposing reforms to reduce
the incidence of the behaviour that gives rise to such complaints.

305 The SAPS has developed the following policies and procedoraddresorruption and fraud
prevention:

1 anational risk assssment of corruption and fraud;

9 corruption and fraudelated policies, including a whistldowing policy and a caseeferrd
policy and procedures;

9 atraining programme on corruption and fraodsensitize SAPS employees about the nature and
implications of corruption and fraud; and

1 amarketing and communication plan for the Corruption and Fraud Prevention Strategy.

306. The SAPS also participates in thational, interdepartmental AntCorruption Coordinating
Committee which addresses developments within the public sector relating to corruption anditfeaud.
SAPS has a national Corruption and Fraud Prevention Plan to addnegsticorand fraud in the APS.

The SAPS has both an obligation to investigate criminal cases of fraud and also to address corruption and
fraud within theSAPS. All provincial commissioners and the different divisions within SAPS have to
abide by S#oR 8nil $rau@ @revean Plan.The Division: Detective Service will conduct
investigations againsnembers in the Police Servicall police officers have an obligation to report
corruption by fellow officersWhile corruption continues to be an issigouth African authoritiealso
continue to take action to address this as emidé by the following figuresthe following statistic gives

an overview of the number of members within the Police Service that have been investigated and found
guilty of fraud and corruption.

Description 2006/07 2007/08
Financial Year Financial Year
Number of cases of fraud and corruption reported against members of 307 285
SAPS
Number of cases in which SAPS members were found guilty of fraud and 95 106
corruption
Number of pending investigations 108 123

307. All SAPS employees are required to follow a Code of Conduct which supports the SAPS Values
and Code of Ethics and &vailable on the SAPS websitEhe Code of Conduct requires employees who
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are occupyingsenior positionsg.g. Directors and upwards) are expected to make financial disclosures.
The SAPS also has a specific policy on accepting gifts and any other rewards.

308 Adequate legal provisions are in place tmtpct information at the disposal of the SAPS.
Members of the Divisions: Detective Service and Crime Intelligence have to undergo a security clearance
every five years. Members who work with top secret information and documents also have to undergo a
polygraph test.

Training

309 Police officers must undergo 24 months of basic training (divided into three semesters) and
obtain an EntrjLevel National Certificate in Policing. The basic training programme is conductbd at

ten SAPS Training Institutions and designated Field Training Police Stations. To qualify for enrolment in
the basic training programme, the applicawist:

1 be between 129 years (35 years of age for serving Reservists /P8blicice Act Personnel of
SAPS);

be a South African citizen;

have a Grade 12 certifite (High school qualification);
not have ay criminal convictions/records;

allow their fingerprints to be taken;

be able to speak, read and write English, amel other official languagend

= = =4 =4 -4 =N

hawe a Code B driverods | icense.

310 The Division: Training of the South African Police Serviceprovides training to members of

the Detective Service and Crime Intelligerexed other Divisios and Components of the SAPEhe
different components of the Detective Service and Crime Intelligence are involved in the providing of
training and the setting of standards for training.

311 The Detective Learning Programme was introduced 0042for the purpose of equipping
detectives with skills and knowledge to investigate crimes and enhance service delivery. The duration of
the course is 14 weeks. Training is also provided to members of the Detective Service on conducting of
financial invesigations and the provisions of tROCA Several members of the Detective Service have
attended the financial investigators courses that are being presented by the Centre. Training courses for
specialised investigators and operatives cover money laugdamih proceeds of crime. Training is also
provided to specialist unitsnothe FIC Act, thePOCA and POCDATARA Members of the Detective
Service and especially the Specialised Units also attend external courses, including universityecgurses (
the Univesity of Johannesburg offers ML and forensic investigation courses). Topics coveradrirale
training include: money laundering, terrorist financing, asset forfeiture, financial investigations, forensic
investigations, the Centre and the FIC Act, baglapstems; and companies and intellectual property.

312 The current training programme of the Specialised Units, such as the Commercial Branch and
Organised Crime was developed by internal axtereal developers, and consists of courses which are
done in class. These training programmes are more advanced than the Detective Learning Programme and
it is expected that a member can apply the basic principles after attending the specialised Tdmurses.
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course content is specific to the respective mandates of the Specialised Units and is designed to provide the
member with a very wide understanding of the specific related investigations and applicable legislation.
Additionally, the Organised Crime Undf the SAPS is training police officers throughout South Africa
specifically on ML. The authorities report that this initiative has begun to generate results. In particular, by
the time of the ossite visit, 16 cases had already been reported to the SAPS

313 Crime Intelligence members receive training on intelligence gathering, managing sources, and
related legal issues and analysis. They also receive training in financial analysis during the Operational
Analysis ourse.

The NPA
Structure, funding, staffing, and other resources

314 The Constitution provides for a single National Prosecuting Authority in South Africa with the
mandate to institute criminal proceedings on bebélthe State, and to carry out necessary functions
incidental to instituting criminal proceedings (s.179(1), Constitution). This constitutional mandate is
implemented in terms of the NPA Act.

315 The NPA consists ofhree operational units: the National ProsengtiService, the National

Specialist Services Divisiorand the Asset Forfeiture Unit and the Directorate for Special Operations.
significant maj ority of the NPAG6s fparostelteit or gamair
largest unit. The NPS is responsible for the general prosecution service in South Africa and comprises nine
offices (one for each seat of the High Court) headed by a DPP.

316 The National Spealist Services Division comprises four offices which are responsible for
prosecutions and other services of a specialised nature on a national basis: the Sexual Offences and
Community Affairs Unit, the Witness Protection Unit, the Specialised Commerdgrake€ Unit and the

Priority Crimes Litigation Unit. The Priority Crimes Litigation Unit has been mandated to manage
investigations and prosecua# offences undePOCDATARA throughout South Africa.

317. The Asset Fdeiture Unit implements the freezing and forfeiture provisions of REECA It
comprises five regional offices responsible for Gauteng (excluding Johannesburg), Johannesburg, the
Western Cape, KwaZulu Natal, and the Eastern Cape.

318 The Directorate for Special Operations (DSO,
for the investigation and prosecution of offences relating to -matienal organised crime, serious and
complex financial crime (including mey laundering and predicate offences), and organised corruption.
The Directorate comprises five regional offices namely Gauteng, KwaZulu Natal, the Eastern Cape, the
Western Cape, and the Free State. It should be noted that, at the time ofsttes wasit, there were
ongoing discussions about disbanding the Scorpions.

319 The responsibility for prosecute money laundering cases is shared among a number of NPA units.
The Specialized Commercial Crime Unit prosecutds ¢ddses arising from crimes investigated by the
SAPS Commercial Branch. The Organized Crime Initiative of the NPS Head Office prosecutes ML cases
arising from crimes investigated by the SAPS Organized Crime Unit. While the prosecutions are conducted
by theregional Directors of Public Prosecutions, the NPS Head Office manages, assists and supports the
prosecutions in the regions on an ongoing basis.

320 The NPA falls under the Department of Justice and Constitutdeav e | op ment 6 s bud

The funds are allocated by Treasury. The authorities did not provide further information concerning the
NPAG6s budget or how it is allocated amongst its t
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321 Over the pasthree years, the staffing level of the NPA has increased by 27%, with a view to
ensuring that two prosecutors are deployed per court to ensure effective and efficient case flow
management. Although the NPA has received the funding needed to reach thissehlisvgoal has not

yet been achieved. Currently, human resources are acquired through various methods including labour
brokers. One of the challenges experienced with recruitment and selection, especially with recruiting for
Prosecutor posts, is thatebe positions are filled mainly from internal applications, which results in an
increase in costs per employee, but does not significantly affect the vacancy rate. In some cases, the NPA
experiences challenges with attracting and appointing applicantsthéthrequired number of years
experience and some courts also experience challenges with attracting applications for certain posts
generally. The NPA is therefore investigating a scarce skills framework, to meet the needs of the
organisation. The current spirant Prosecutor Programme provides a pool of qualified and trained
employees who are capacitated in the skills of prosecutions during the programme and then if successful,
absorbed into vacant entry level Prosecutor posts. Although the current lesteffify appears to be
inadequate, new initiatives such as Community Prosecutions have been launched.

Integrity standards and confidentiality

322 All NPA officers sign oaths of confidentiality. Those in sensitiveaarare security screened (at
the top secret, secret, or confidential level) every five years under thepsarass that is used by SAPS.
The NPA also has a Code of Conduct that employees must follow.

Training

323 Within the NPS, extensive money laundering training is provided. To this end, international
experts are engaged to provide training to the prosecutors in all regions of South Africa. For example, an
expert from the United States Department of Justice t@sded AML training to relevant staff around

the country, on a regular basis with the next session taking place in the third quarter of 2008. This session
will focus on training the top management of the NPA, including the staff from the central ofilcegde

with mutual legal assistance and extraditions.

324, Additional training has taken place to develop and maintain a cyber forensic capacity in the DSO.
The AFU has also provided training to the DSO. In 2004,086© in conjunction withUnited States
Agency for International Developmend $AID) and the United States Department of Justice helddayr

AML seminars for DSO staff. DSO staff also attend an Organised Crime Course presented by the Justice
College Coursevhich covers money laundering and asset forfeifline. SCCU also has annual training at

the University of Johannesburg, and has done so since 2004.

Statistic and Effectiveness

325 The assessment team was not predidiith comprehensive data or statistics on details of money
laundering investigations which would have been helpful in gauging the effectiveness of the AML/CFT
regime in South Africa. Of the statistics and information provided, these mainly contairfitpass on

the total number of investigations and convictions.

326. It should be noted, however, that the SAPS does collect statistics and related information through
the SAPS CAS system which can provide informatiarall the case dockets across the board that are still
under investigation, including case dockets thag under investigation by the Detective Service. The
system can provide information on the number of case dockets that are under investigation by the
Component: Commercial Branch and @mged CrimeHowever, some case dockets may have been
registered with preliminary criminal charges and others may later be added
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327. Overall, the statistics show a low rate of Ntvestigations and convictions. In the five years
from April 2003 to March 2008, there were 64 pending casdégre the courts, of which I¥6sulted in
convictions. The number of cases brought to court actumbtipped in 2006 to its lowest (nirases)
before registeringn upturn for the years 2008 (23 cases). According to the SAPS statistics, there were
no anvictions for the years 20834, and 2006.

SAPS investigations of money laundering (8.0 POCA)

April 2003 to March 2008

Category

YEAR

TOTAL

2003

2004

2005

2006

2007/2008

Number of

14

17

23

64

cases registered
on the CAS
System

Convictions 0 0 3 0 13 16

Notes:

1. Cases pending before court i 15.

2. Several other investigations and or court case may be pending where the offence of money laundering may be added later .
The systems will currently not indicate these numbers.

2.6.2 Recommendations and Comments

328 While South Africa has most of the necessary legal tools and funding to combat money
laundering, there is a very low number of ML investigations and prosecutions, despite an acknowledged
level of organisedcrime and predicate offence$he South African ahorities should focus more
pro-actively on pursuing specific money laundering ofeesic

329 While the legal provisions for obtaining privileged documents are adequate, South Africa should
consider additionajuidanceto law enforcement on obtaining production of privileged documents.

330 It is recommended that the SAPS consider developing its own expertise in forensic aaaysis (

in accounting and auditing) as expertise in these fields will always be required in analysing ML and FT
trends. There is alscerd to appoint more prosecutors and provide them with a morelssésl through
training.

331 The SAPS should consider maintaining statistics on cases where special investigative techniques
are usedd.g.controlled deliveries and undercover operations). This would enable effectiveness of the use
of such techniques to be determined.

2.6.3 Compliance with Recommendations 27 & 28

Rating Summary of factors relevant to s.2.6 underlying overall rating

R.27 LC i Effectiveness: Lack of more comprehensive statistics makes it impossible to assess the
effectiveness of the money laundering regime; the information provided shows a low
number of money laundering investigations.

R.28 C 1 The Recommendation is fully observed.
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2.7 Cross Border Declaration or Disclosure (SR.IX)

2.7.1  Description and Analysis

General Overview

332 Currently, only ten airports are designated as ports of entry for the movement of goods and
people. Eight seaporisere reclassified into five fully fledged international seaports, two with reduced

functions and one classified as an inland dry port. There are 54 land border posts in South Africa. Only 19
of these are designated for the movement of commercial goodkarichkorders are all rated from A to C,

according to the | evel of service provided at th
main government departments involved in the control of the movement of people and goods across the
borderpost are present (SARSCustoms, DHA NI B and SAPS) . At the 6BO6 b
the departments are present, and at the O6C0 statu

present at all land border posts in South Africa.

333 All incoming and oujoing mail is processed through one of three international omaitresi
Cape Dwn, Durban or Johannesburg, of which the Johannesburg International Mail Chamber (JIMC) is
the largest. Both the $2S and SAPS have a permanent presence at the international mail centres.

334 To implement SRX, South Africa uses a combination of a declaration system (pursuant to
Customs law and regulations, and customs de@arédrms) and an exchange control regime. Customs
officers derive their powers fro®ection4 of the Customs Act and administer controls relating to currency

by virtue of this provision and their deysandgnat i C
Exchanges Act, 1933, together with the relevant Exchange Control Regulations which are principally
administered by the Exchange Control Department of the SARB (Exddm). Exchange Control
Regulationsapply equally to both crosborder movements dkandbetween Soutt\frica and the Rand

Common Monetary Area (RCMA) countries ametween South Africa and other countries.

Incoming persons

335 Any person entering South Africa shall declare at the time of suchrentell goods (including
goods of another person) upon his person or in his possession which are being brought into South Africa
and which:

1 are prohibited, restried or controlled under anyve or

1 were required to be declared before leaving South &fgcl5(1)(a), Customs Act).

336 Section 1 of the Act defines fAgoodso as fAi nc
currency, matter or things. o0 This deffoughtotnclunen s pe
bearer negotiable instruments (BNI). Currency is a restricted good in South Africa by virtue of the
exchange control regime. In particular, the exchange control regime restricts the import and export of
domestic currency (South African R#), and the export of foreign currency @I payable in foreign

currency (s.3(1)(a) and 3(6), Exchange Control Regulations).

337. The declaration form for travellers, which is used to implement this requiremekgsna

di stinction between figoodsodo and HAcurrencyo. Bear
entering South Africa are required declareif they are in possession of domestic currency exceeding

ZAR 5000 (EUR423) (which is also the amounthieh can be brought into the country pursuant to the
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Exchange Control Regulatiofispr foreign currency exceeding D00 United States dollars (USD)
(EUR7000) or the equivalent thereofhe person would make such a declaration by taking the red
channel were thedeclaration form also captures information identifying the be&igns are posted at
border entry points advising travellers of the obligation to declare.

Outgoing persons

338 Any person leaving South Afria fAshal | , in such a manner as t
unreservedly decl are ébefore | eaving, all goods v
the Republico (s.15(1) (b), Customs Actestricttheddi t i c

export of domestic currency (South African Rand), foreign currency and BNI payable in foreign currency
(s.3(6)), and impose a corresponding outgoing declaration obligation (s.3(3)). The export of BNI payable
in domestic currencwould be contary to Regulation 10(1)(c) afie Exchange Control Regulations.

339 Signs are posted at border departure points advising travellers of the obligation to declare.
However, there is no corresponding declaration foomdeparting persons. Instead, the South African
authorities implement this obligation through intelligethe@sed targeting and random sampling. Targeted
persons will be asked to fill in a declaration form (the same form as is used for incoming persons).

Transportations through cargo

340 A declaration system applies to all goods (as that term is defined in the Customs Act) imported
into South Africa, with the exception of containers temporarily imporiedif transt through South

Africa), human remains, good imported under an international carnet, and goods of no commercial value or
of a value for duty purposes not exceeding Z2M (EUR43) (s.38(1), Customs Act). The declaration (a

bill of entry or SAD form T850Pmust be filed with the SARS. The bill of entry form solicits information
about, inter alia, the exporter, importer, agent (declarant), type and value of goods, and type of
transportation (s.39, Customs Act).

341 A declaration system also applies to goods (as that term is defined in the Customs Act) exported
from South Africa (s.38(3), Customs Act). The declaration (a bill of entry or SAD form T8500) must be
filed with the SARS either before the goods are exporteglithin a reasonable time in the case of goods
which are not subject to export duty or any obligation/condition to be fulfilled under any law, or which are
being exported overland by vehicle (other than aircraft or train) and are being loaded for eapueca

other than a customs controlled area.

342 In terms of implementation, the customs authorities review domestic importers and exporters,
with a view to targeting high risk consignments. The customs autlsanigie both neintrusive methods of
monitoring cargo shipments, including through the use of cash detection dogs, and more intrusive methods
such as unpacking cargo shipmemtsl/or baggage scanners

Transportations through mail

343 It is illegal to send cash through the mail. It is not illegal to send BNI through the mail, although

the Postal Service encourages customers to use a registered and insured service when doing so. Insured
mail is always accompanied by agpal declaration form; however, if the customer chooses to send it
through uninsured mail, there will be no accompanying postal declaration form. Hooetgming BNI

6 Section 3(1)(b) and (bis), Exchange Control Regulations; Section H, Part 2.2.11, Exchange Control

Manual.
The Exchange Control Regulations allow for some exemptions frone tleggiirements to be obtained
from the Treasury in appropriate cases.

7
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payable in foreign exchangman only be performed with prior authorisation from theaSuey andmust
still be declared to the SARB pursuant to the Exchange Control Regula@iatgoing BNI payable in
domestic currencys prohibited pursuanto Regulation 10(1)(c) of the Exchange Control Regulations
Incoming BNI payable in domestic and éggn currency is not covered.

Overview of the types of physical crelserder transportations covered

344, Based on the above discussion, the following chart summarises what aspect$xofar@R
covered.
TYPE OF TYPE OF CURRENCY/BNI INCOMING OUTGOING
TRANSPORTATION
Domestic currency Yes Yes
Foreign exchange Yes Yes
Persons
BNI payable in domestic currency No No
BNI payable in foreign currency No Yes
Domestic currency Yes Yes
Foreign exchange Yes Yes
Cargo
BNI payable in domestic currency Yes Yes
BNI payable in foreign currency Yes Yes
Domestic currency N/A N/A
) Foreign exchange N/A N/A
Mail
BNI payable in domestic currency No Yes
BNI payable in foreign currency No Yes

Powers to obtain further infomation, stop and restrain

345 Customs officers may stop, detain and examine any goods (including currency or BNI) while
under customs control in order to determine whether the provisions of the Customs Act orearigvoth
have been complied with in respect of such goods (s.4(8A)(a), Customd Ristineans that the grounds

for possible detention include suspicion th@)a false (or no) declaration has been made as required
pursuant to the Customs A¢h) the goals are related to ML/Fpursuant to th€ OCAor POCDATARA;

or (c) there has been a violation of the Exchange Control Regulations.

346. Customs officials indicated that where there is a suspicion of ML/FT, a pengtoftwo weeks

was considered a reasonable period in which to determine and verify whether evidence of ML/FT can be
found. Other grounds would include intelligence information received, trends and patterns and random
targeting. The authorities also indied that, at times, this period is negotiated with the person involved.

347. Customs officials also have extensive powers to question persons and obtain additional
information concerning any matter dealt with in @astoms Act, including whether goods are being
transported in violation of the Customs Act or any other law (s.4(7) and (8), Customs Act). Additionally,
they have broad powers of search and seizure (@) 4Ffustoms Act).

348 SAPS officers, who are present at all border control points, have designated powers of search and

seizure pursuant to the Exchange Control Regulations. An officer may search a person who is about to
leave South Africa and any accompanyingcis to determine whether he/she has any bank notes, foreign
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