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CHILE - REVIEW OF IMPLEMENTATION OF THE CONVENTION
PHASE 1TER

1. Chile signed the Convention on 17 December 1997 and deposited its instrument of ratification
with the OECD Secretary-General on 18 April 2001. The implementing legislation, Law No. 19,829,
entered into force on 8 October 2002.

2. The Phase 1 review of Chile took place in 2004 and the Phase 2 review took place in 2007." In
2007, the Working Group was seriously concerned that Chile had not taken any steps to address the
Working Group’s Phase 1 recommendations with regard to the responsibility of legal persons, sanctions,
jurisdiction, bank secrecy or the foreign bribery offence. It recommended that Chile take prompt action in
order to achieve full compliance with Articles 1, 2, 3, 4 and 9 of the Convention. It also made specific
recommendations.

3. Considering the seriousness of the situation, the Working Group decided to engage in an
exceptional additional review of Chile’s legislation (Phase 1bis), discussed by the Working Group in
October 2009. Because the Bill on the responsibility of legal persons had not at that time entered into
force, the Phase 1bis evaluation did not consider Chile’s implementation of Article 2 of the Convention,
and associated matters. The present review (Phase Iter) sets out the Group’s review in the latter respect.

1. ARTICLE 2: RESPONSIBILITY OF LEGAL PERSONS

4. Avrticle 2 of the Convention requires each Party to “take such measures as may be necessary, in
accordance with its legal principles, to establish liability of legal persons for the bribery of a foreign public
official”. In both Phase 1 and Phase 2, the Working Group noted that Chile failed to implement this
provision and urged the Chilean authorities to implement the Convention promptly.

5. Law No. 20,393 on Criminal Responsibility of Legal Persons for the Crimes of Money
Laundering, Financing of Terrorism and Offences of Bribery entered into force upon its publication in the
Official Gazette on 2 December 2009 (see Annexes 1 [English] and 2 [Spanish]). The Law introduces
criminal responsibility of legal persons for a limited list of offences: bribery of Chilean and foreign public
officials, money laundering, and financing of terrorism.” This list corresponds to requirements of

Phase 1 evaluates the implementation of the Convention into Chile’s legislation. Phase 2 evaluates Chile's
enforcement of its legislation implementing the OECD Convention, assesses its application in the field and
monitors Chile's compliance with the 1997 Revised Recommendation.

Article 1 of the Bill provides that article 58 of the Criminal Procedure Code (which provides that criminal
responsibility is applicable only to natural persons) does not apply to these offences.
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international treaties, including the OECD Anti-Bribery Convention.® Although the Law is a standalone
law, its functioning is nevertheless linked to the Criminal Code and the Criminal Procedure Code.”

11 Legal entities subject to criminal responsibility

6. Law No. 20,393 applies to “private legal persons and State companies”. “Private legal persons”
cover civil and business corporations, including non- profit corporations and foundations.

7. State companies are companies created by a law. Codelco, Bancoestado, Empresa Nacional de
Mineria (Enami), Empresa Nacional del Petroleo (ENAP), Empresa de Ferrocarriles del Estado (EFE) are
among the most important State-owned companies.”

8. Other companies controlled by the State are “State private companies”, i.e. “private legal
persons” for the purpose of the Law. They are companies engaged in business or industrial activities, in
which the State or its agencies have a major or equitable interest and that have been organised as stock
corporations. They are, conceptually, public enterprises because of the shareholding by the State or its
agencies. However, their business activities are governed by private sector rules and their legal status
derives from compliance with private law rules. Hence, responsibility applies to both state-owned and
state-controlled companies.

9. The State, government institutions, regional and local public authorities and non-profit public
bodies are excluded from the scope of the Law.

10. The statute of limitations for legal persons is the same as for natural persons. i.e. five years
(article 19 of the Law).

1.2 Standard of liability

11. The following three cumulative requirements must be satisfied in order for a legal person to be
held responsible for the foreign bribery offence (article 3):’

1. The offence must be committed by a person acting as a representative, director or manager, a
person exercising powers of administration or supervision, or a person under the “direction or
supervision” of one of the aforementioned persons.

The other treaties are: The United Nations Convention against Corruption; The United Nations Convention
against Transnational Organized Crime; The International Convention for the Suppression of the Financing
of Terrorism; Resolution No. 1373 of the United Nations Security Council; and 40+9 Recommendations of
the International Financial Action Group (IFAG) on Money Laundering and Financing of Terrorism.

Article 1 provides that “As to those matters not covered by this Act the provisions contained in Book | of
the Criminal Code and in the Criminal Procedure Code, and in the special laws set forth in the preceding
indent, where appropriate, shall apply”. In the case of bribery, the special law is the Criminal Code.

5 For instance, Decree Law No. 1,350 of 1976 established “Corporacion Nacional del Cobre de Chile
(Codelco)”, created as a Chilean State-owned company engaged in mining, industrial and commercial
activities, having its own legal status and net worth. “Empresa Nacional de Mineria (ENAMI) was created
in 1960and organised under Statutory Decree No. 153 of the same year. Statutory Decree No. 1 of 1993
from the Ministry of Transportation and Telecommunications set the Restated, Coordinated and
Systematised Text of “Empresa de Ferrocarriles del Estado” Organic Law.

However, in the case of penalties for crimes such as money laundering, the statute of limitations is ten
years.

The standard of liability is inspired from the Italian system of liability of legal persons.
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2. The offence must be committed for the direct and immediate benefit or interest of the legal entity.
No offence is committed where the natural person commits the offence exclusively in his/her
own interest or in the interest of a third party.

3. The offence must have been made possible as a consequence of a failure of the legal entity to
comply with its duties of management and supervision. An entity will have failed to comply with
its duties if it violates the obligation to implement a model for the prevention of offences, or
when having implemented the model, it was insufficient.

Article 3. Attribution of criminal responsibility

Legal persons shall be responsible for the offenses listed in Article 1, when directly and immediately committed in
their own interest or for their own benefit by their owners, controllers, responsible officers, principal executives
officers, representatives or those conducting activities of administration and supervision, provided that the
commission of the offense results from the breach of the legal person’s direction and supervisory functions.

Under the same assumptions of the preceding indent, legal persons shall also be responsible for the offenses
committed by individuals who are under the direction or supervision of any of the subjects mentioned in the
preceding indent.

It shall be considered that the functions of direction and supervision have been met if, before the commission of
the offense, the legal person had adopted and implemented organization, administration and supervision models,
pursuant to the following article, to prevent such offenses as the one committed.

Legal persons shall not be responsible in the event that the individuals mentioned in the preceding indents have
committed the offense exclusively in their own advantage or in favor of a third party.

12. The responsibility established in Chile is based on the behaviour of natural persons as well as a
fault in the company’s organisational model. The goal of the law is first to prevent the commission of
offences and, when that fails, to sanction culpable companies.

13. The law does not condition the responsibility of the legal person to the use of means provided by
the legal persons as instruments for the commission of the offence. Therefore it seems possible that a legal
person can be sanctioned in cases where a person acting on its behalf used funds not belonging to the legal
person to bribe a foreign public official. The lead examiners consider that this is an issue which should be
followed up as practice emerges in the application of the law.

1.2.1 Principal offenders covered

14. The Law imposes responsibility against legal persons for offences committed by two categories
of principal offenders: natural persons in senior positions, and natural persons subject to their management
or supervision.

15. In the first case, article 3 (indent 1) provides that “legal persons shall be responsible for the
offenses... directly and immediately committed... by their owners, controllers, responsible officers,
principal executives officers, representatives or those conducting activities of administration and
supervision...”. The Law does not define these terms. Chilean authorities explain that this allows judges to
interpret them according to the circumstances of the case and the company involved. Nonetheless, judges
may refer to definitions of these terms in different Chilean laws and to their “generally accepted meaning”.
Accordingly, the Chilean authorities have indicated that the following interpretations are likely:




o Owners: Positive laws define an owner as the holder of ownership rights (Civil Code, articles 582
et seq., articles 700 et seq.). Shareholders would be considered as owners.

e  Controller: a person holding the ownership, command, or decisive influence in an organisation
(meaning derived from controller and control); persons having the power to secure a majority of
votes at meetings of shareholders and to elect most of the Directors of a corporation; persons
having the power to secure the majority of votes at meetings of members and to appoint the
manager or legal representative or most of them, in other cases; persons having the power to play
a decisive role in the management of the corporation (Law No. 18,045 on Securities Market,
article 97, defines, within such framework, the term “controller” of a company).

e Responsible person: a person responsible for leading and supervising work within an
organisation.

e  Representative: A person representing a company or acting on its behalf.

e  Principal executive officers (“ejecutivos principales”): defined under article 1(22)(b)(ii) of Law
20,382 as “any person Who has the capacity to determine the objectives, to plan, to direct or to
control the superior management of business or the strategic policy of the entity, whether by itself
or jointly with others”.

e Administrator: A person managing a company, particularly its property; a person in charge of the
administrative management of a company or institution. General managers and area managers
would be covered.

16. The Law does not expressly cover managers de facto (persons who perform, in fact, managerial
functions). However, Chilean authorities explain that the expression in article 3, indent 1, of “those
conducting activities of administration and supervision” would cover any person who performs such
functions or activities de facto or de jure. Also according to Chilean authorities, if a director acts beyond
his/her rights, duties or obligations, but in the direct and immediate interest or benefit of the company, the
legal person remains responsible, if the organisational model failed.

17. Concerning the second category of principal offenders, article 3 (indent 2) provides that ... legal
persons shall also be responsible for the offences committed by individuals who are under the direction or
supervision of any of the subjects mentioned in the preceding indent”. Therefore, employees could trigger
the responsibility of the legal person. Subcontractors could also trigger the responsibility of the legal
person, depending on the terms of the contract and the existence of a direct hierarchical relationship with a
person mentioned in indent 1. Bribery committed by a Chilean or foreign subsidiary of a Chilean company
could also trigger the responsibility of the parent company, according to the Chilean authorities, if the
prosecutor can prove that a manager of the parent company ordered a person of the subsidiary, who is
his/her subordinate, to bribe a foreign public official.

1.2.2 The interest of the legal persons

18. For the legal person to be held responsible, the offence must have been committed directly and
immediately in its interest or for its benefit (article 3, indent 1). Chilean authorities confirm that it is not
necessary that the legal person actually receive any benefit. For instance, the company can be punished
even if the public official refused the bribe and/or did not do anything in favour of the company. Where the
legal person did receive a benefit thanks to the bribery offence, this benefit will be confiscated (article
13(2)).



19. On the contrary, if the natural person committed the bribery offence “exclusively in their own
advantage or in favour of a third party”, the legal person shall not be held responsible (Article 3, indent 4).
According to Chilean authorities, this situation will cover cases where a manager breaches the prevention
model and bribes a foreign public official with the sole purpose of obtaining an economic bonus, and the
company has not benefited from the offence. They consider that this situation would be more frequent with
offences of money laundering or financing of terrorism than bribery.

20. Bribes for the benefit of related companies, such as subsidiaries or parent companies, might be
seen as beyond the purview of article 3. However, according to the Chilean authorities, natural persons
performing their functions in a subsidiary are covered by article 3, 1* and 2™ indents if there is a direct
hierarchical link between them and managers of the parent company, and the offence is committed in the
interest of the parent company. Authorities also explain that both the subsidiary and parent company could
be held responsible if a bribery act was undertaken by a manager of the parent company for the sole benefit
of the subsidiary where the natural person had a right to represent the subsidiary. These interpretations
would need to be tested in practice.

21. The fact that the offence must be committed “directly and immediately” in the interest of the
company, might act to exclude cases where the individual bribed a foreign public official with only his/her
own interest in mind, even if the offence ultimately benefited or could have benefited the company. The
lead examiners are concerned that this may be relied on by legal persons to avoid responsibility. For
instance, some sale managers largely paid depending on their results might try to bribe a foreign public
official to increase his/her personal income. The fact that the company might benefit from the offence
might not be part of the considerations taken into account by the natural person and the “direct and
immediate” link may therefore be missing. In such circumstances, a company being prosecuted might
attempt to develop a defence strategy by suing the natural person who acted, claiming that s/he did so in
breach of duties and primarily for his/her own interests. A plain reading of the text of article 3 might result
in a finding that the benefit to the legal person is only remote and indirect. The application in practice of
this aspect of article 3 should be followed up in Phase 3.

22. Chilean authorities indicate that the expression “directly and immediately” is simply aimed at
ensuring that the conduct is undertaken in the interests of the legal person, and that the reasons personally
motivating the natural person will not be relevant. At the same time, however, they acknowledge that a
case that might fall outside the scope of the law is one where a manager bribes a foreign public official to
obtain a public contract for the company, in order for a subcontractor to benefit from the contract. In this
example, the judge will need to verify whether the company benefited directly and immediately from the
bribe, depending on the circumstances. If the benefit is remote or indirect, the legal person will not be
responsible for the offence.

1.2.3 Organisational models for the prevention of offences

23. The final cumulative requirement for responsibility stresses that the offence must have been
made possible as a consequence of the failure of the legal person to comply with its duties of
administration and supervision (article 3, indent 1). The entity will have failed to comply with its duties if
it violated the obligation to implement a model for the prevention of offences, or when having
implemented the model, the latter was insufficient: “It shall be considered that the functions of direction
and supervision have been met if, before the commission of the offense, the legal person had adopted and
implemented organization, administration and supervision models, pursuant to the following article, to
prevent such offenses as the one committed” (article 3, indent 3).

24. Article 4 of the Law provides minimum requirements for the model. It also aims to introduce a
system of self-regulation by companies. Having a code of conduct on paper will not be sufficient to avoid
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responsibility. If prosecutors can prove that the code does not meet the minimum requirements of article 4,
or that it is not implemented, the company can be responsible for the offence. The lead examiners
encourage Chile to ensure, through a process of robust certification and through training and education of
legal persons, that this leads to more than just formal compliance with article 4 and that article 4 is applied
S0 as to require actual compliance with the minimum requirements of article 4. This would be an issue for
Phase 3.

a) Appointment and powers of a person responsible for the prevention model

25. Within each company, a person or body must ensure the adoption of all measures meant to
prevent the perpetration of offences by a person responsible for prevention. The autonomy of this person
varies according to the size of the company. In the case of companies with an annual income above
approximately EUR 2.8 million, the person responsible for prevention must be autonomous from the
administration and from the owners, partners, shareholders or controllers of the legal person (article 4(1)).
For “small” sized legal persons (defined as those with incomes below approximately EUR 2.8 million),?
the owners can themselves act as the person responsible for prevention. The lead examiners are concerned
that the threshold between “small” and other companies is very high so that, in practical terms, the majority
of Chilean companies will be able to have owners and senior managers act as the person responsible for
prevention. This might undermine the independence of such persons and, accordingly, their ability to
properly implement a prevention model.

26. The Law also provides for the minimum means and faculties that the person responsible for
prevention should obtain from the administrator of the legal person (article 4(2)). This person must report
to the executives of the company on his/her activities at least each semester (half yearly).

b) Design of the prevention system
217. Acrticle 4(3) provides for the minimum features of a prevention system. It must:

o ldentify the different activities or processes of the entity, whether habitual or sporadic, in
whose context the risk of commission of the offences emerges or increases;

e Establish protocols, rules and procedures that permit persons involved in above-mentioned
activities or processes to program and implement their tasks or functions in a manner that
prevents the commission of the indicated offences;

o |dentify procedures for the administration and auditing that allow the entity to impede their
use in the listed offences;

e Establish internal administrative sanctions, as well as procedures for reporting or pursuing
pecuniary responsibility against persons who violate the prevention system;

¢ Introduce the above-mentioned duties, prohibitions and sanctions into the internal regulations
of the legal person, and ensure that they are known by all persons bound to apply it (workers,
employees, and service providers).

28. The person responsible for prevention, together with the administration of the company, must set
up methods for the supervision and enforcement of the prevention system, as well as for its regular update.

8 The threshold for small sized legal persons is 100 000 units of account (Unidades de Fomento UF). As at

16 November 2009, 100 000 UF were valued at CLP 2 103 million, that is approximately EUR 2.8 million.
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Although article 4(3)(d) requires the prevention model to include procedures for reporting, it does not
require the setting up of a mechanism of protection for whistleblowers.

c) Supervision and certification of prevention systems

29. Article 3 provides that a legal person is not responsible for offences committed by its managers
or employees when it has adopted and efficiently enforced an organisational model to prevent the
commission of offences. Under article 4(4), legal persons will be able to undergo a certification process on
the existence and relevance of the organisational model.

30. Certification will confirm that the offence-prevention model complies with the minimum
requirements of article 4, taking into account the characteristics of the legal person (article 4(4)(b)). The
certification is valid as long as the situation of the company does not change. Certification will be carried
out by private institutions which have been authorised by public agencies to undertake this role. Two
points should be noted. The first is that certification will not, by itself, avoid responsibility, since it will
remain possible to convict a legal person if it can be proved that, notwithstanding the certification, the
preventive model did not meet the minimum requirements of article 4; and/or that the model was not
implemented. The second point to note is that, pursuant to article 4(4)(c), private institutions carrying our
certification will be carrying out public functions, which means that they will be criminally responsible in
the event of a failure to act properly in the execution of those functions. The sole function of public
agencies will be to authorise institutions to carry out these functions, and to keep record of certifications.

d) Burden and standard of proof

31. The failure to comply with duties of management and supervision is an element of the offence
rather than a defence. Therefore the burden of proof lies on prosecutors, i.e. it will be up to prosecutors to
prove that the entity failed to comply with its duties of management and supervision.®

32. This will require prosecutors to prove that the company failed in the design and/or
implementation of the offense prevention model including why, in the circumstances, the prevention model
was insufficient. This would appear to also require the prosecutor to establish that this failure made
perpetration of the offence possible. The lead examiners consider that the legal person will be much more
familiar than the judiciary with the nature of its own internal organisation, its qualities and its defects. The
justice system will probably find it difficult to prove defective organisation, especially when an enterprise
is part of a complex group, and this could deter prosecutions. The application of such provisions, especially
the way in which prosecutors are able to comply with this burden of proof and how these provisions are
interpreted by courts, should be followed up in Phase 3.

33. The Law will apply to both Chilean companies, and foreign companies operating in Chile. This
means that, to avoid responsibility, foreign companies operating in Chile will have to adopt a prevention
model which conforms with the minimum requirements of article 4, in addition to its own national
legislation. Chilean authorities advise that comparable certification performed in another country might be
relevant for proceedings in Chile, but that the minimum requirements of article 4 would need to be
satisfied in such cases.

Article 3(1) provides that legal entities will be liable for the offence committed by listed persons, “provided
that the commission of the crime is the consequence of the failure of the [legal entity] to comply with its
duties of management and supervision”.



13 Proceedings against the legal person

131 Link between the responsibility of the legal person and the responsibility of the natural
person(s) involved

34. The responsibility of the legal person is generally linked to the responsibility of the natural
person(s) having committed the offence (article 5). It can nevertheless be autonomous in three specific
cases. First, the responsibility of the legal person can be autonomous when the responsibility of the
individual is extinguished because of his/her death or because of the expiry of the statute of limitations
(article 93 of the Penal Code).

35. Second, the responsibility of the legal person can be autonomous when the proceedings against
the natural person are dismissed because he/she has fled or he/she became insane after having committed
the offence (article 252 of the Code of Criminal Procedure). According to general principles of penal law,
the legal person will not be responsible if the natural person was considered insane at the time of the
offence, or has acted under self-defence or duress. However, Chilean authorities take the view that if an
insane individual is allowed to continue to operate in his or her office, despite the administration being
aware of this insanity, the offense prevention model would thereby fail to have been properly implement
and may therefore lead to criminal responsibility for the legal person.

36. Third, the responsibility of the legal person can be autonomous when the existence of the offence
is established and it is irrefutably proved that the commission of the offence has necessarily been
committed within the ambit of the functions and attributions of any of the persons listed in article 3 (indent
1) (i.e. by a manager, etc.), even though the involvement of the specific individual(s) responsible could not
be established. According to the Chilean authorities, if several persons participated in the offence, dividing
the task of bribing a foreign public official among them, the situation is one of co-perpetration of the
offence and they are all responsible for the offence together with the company. If, on the contrary, the
criminal conduct cannot be attributed to any of the natural persons who successively or jointly contributed
to the perpetration of the offence, responsibility of the legal person can follow.

13.2 Criminal procedure

37. Proceedings against legal persons are governed by the Law, complemented by the Criminal
Procedure Code. Legal persons benefit from the same rights as natural persons throughout the criminal
proceedings, and are represented by the person of their choice (except that this legal representative must
not be involved him/herself in the proceedings). The unjustified default of a representative can lead to
his/her arrest and his/her unavailability suspends the proceedings until the legal person nominates another
representative. Criminal courts will preside over proceedings against legal persons.

38. The investigation of offences involving a legal person will be handled by the prosecutors’ office.
It is noted in article 20 that: “If during the investigation of any of the offenses prescribed by article 1, the
Public Ministry takes notice of the possible participation of any of the persons referred to in Article 3, it
shall extend such investigation in order to determine the criminal responsibility of the corresponding legal
person”. According to Chilean authorities, prosecutors will open an investigation if a legal person is
identified, even if no natural person has been identified. Conditions are stricter at the stage of the
formalisation of the investigation. To formalise an investigation against a legal person, prosecutors must
first have requested an audience in view of the formalisation of the investigation against a natural person
listed in article 3 of the Law (or started a simplified procedure against him/her). If not, prosecutors must
demonstrate that the conditions set in article 5 for an autonomous responsibility of the legal person are met.
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39. Chilean authorities indicate that the principle of mandatory prosecution applies to legal persons.
Indeed, article 3 indicates that legal persons “shall be responsible” for the offences listed in article 1.
General instructions to public prosecutors might be developed in the future.

40. Interestingly, the principle of opportunity amply discussed in the Phase 2 Report (88 93-98) is not
applicable to legal persons (article 24). On the other hand, conditional discontinuance of the investigation,
the use of which vis-a-vis natural persons was strictly framed in an instruction to prosecutors, is available
vis-a-vis legal persons (article 27, see §99 of the Phase 2 Report)." Conditions to meet to escape
prosecution may include, among others, the payment of a certain amount to the State, and “the
implementation of a programme to implement the model of organisation, administration and supervision
referred to in article 4” of the Law. According to Chilean authorities, in practice, the conditions will be
discussed between the company and the prosecutor, and approved by the guarantee judge.

41. Abbreviated proceedings are available against legal persons in the same way as against natural
persons, i.e. when the accused person agrees with the presentation of the facts done by the prosecutor. In
that case, the judge cannot impose a sanction more severe than the one proposed by the prosecutor
(article 27). Article 29 of the Law provides for the suspension of the penalty. The court can, exceptionally,
declare the penalty suspended for a delay of between six months and two years, and refrain from applying
confiscation. The sentencing judge may, however, suspend penalties while at the same time applying
confiscation. The application of this provision depends on the size of the company and intends to favour
small companies, although no threshold appears in the Law.

42. Judgements against legal persons will be rendered according to the same procedure as for natural
persons. If not, simplified rules of procedure will apply in case prosecutors request for the application of
sanctions in their minimum degree; and oral trial will take place if sanctions in their medium degree are
requested for.

1.4 Sanctions

43. The Convention requires effective, proportionate and dissuasive sanctions on legal persons for
foreign bribery, including monetary sanctions. Where a Party’s domestic law does not subject legal persons
to criminal responsibility, the Convention requires the Party to ensure that they are subject to “effective,
proportionate and dissuasive non-criminal sanctions, including monetary sanctions”. At the time of
Phase 2, the absence of effective responsibility precluded effective sanctions, and in its Phase 2 report, the
Working Group recommended that Chile “amend the law to provide that legal persons shall be subject to
effective, proportional and dissuasive sanctions for foreign bribery, including fines or monetary sanctions,
and confiscation”.

44, The Law provides for three types of sanctions against legal persons convicted for bribery of
foreign public officials: a permanent or temporary prohibition from entering into acts and contracts with
public administrative organs; a partial or total loss of fiscal subsidies, or an absolute prohibition from
receiving such subsidies for a specified period of time; and a fine. Sanctions may be suspended. Ancillary
penalties (i.e. publication of an extract of the judgement and confiscation) are automatically applied.*

10 In addition, now that the maximum imprisonment sanction for offering a bribe has risen to 5 years, this

alternative to prosecution of individuals is available only in cases of positive answer to solicitation (for
which the maximum imprisonment is 3 years), and no longer in cases of offering a bribe.

1 Each of the sanctions is described in a dedicated article of the Bill (articles 9 to 13). A few additional

sanctions are available for crimes (instead of misdemeanours such as bribery), such as the dissolution of
the entity or cancellation of its legal status. Dissolution does not apply to public companies or private
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45, The nature and quantum of the penalty must be determined by taking into account six factors, in
addition to mitigating and aggravating circumstances (article 17): the quantum of monies involved in the
offence; the size and nature of the legal persons; the financial capacity of the legal person; the degree of
observance of and compliance with laws and regulations and mandatory technical rules in the exercise of
habitual business; extent of the damage caused by the offence; the seriousness of the social and economic
consequences for the community caused by imposing the penalty on a State company or public utility
company. The Law governs the cases of mergers, dissolution or takeovers of accused legal persons
(article 19).

141 Prohibition on entering into acts and contracts with public administrative organs

46. The exclusion of public procurements (i.e. a prohibition to sign acts'? or contracts with the public
administration™ — organismos del estado) implies that the company cannot provide goods or services to
any part of the public administration either in perpetuity, or for a period between two and four years in the
case of a conviction of foreign bribery. Article 10 provides that the court shall send a notification to the
Directorate for Public Procurement, which will maintain a register of debarred legal persons. The
prohibition is able to apply with respect to all organs and public services created for State functions, which
means that a convicted company which is excluded from public procurements will not be able to sign
contracts with either centralised or decentralised authorities.

1.4.2 Loss of fiscal subsidies

47. The partial or total loss of fiscal subsidies granted by the State applies to benefits that the State
grants as a matter of discretion without obtaining anything from the legal person, such as subsidies linked
to special programmes (article 11), but does not include the loss of tax credits or licences. The partial loss
of fiscal subsidies corresponds to the loss of a determined percentage of the benefit, between 20% and
70%. Chilean authorities state that this penalty can operate with respect to both ongoing and future
projects.** Where this sanction is imposed upon a legal person that is in receipt of subsidies, it might be
able to apply for new and full subsidies in the future, unless this is expressly prohibited by the court in its
sentencing. Authorities explain that this is highly unlikely, however, because all fiscal subsidies have
appropriateness requirements for being obtained so that, in practice, a convicted company would not
receive fiscal subsidies again. A convicted legal person which does not receive fiscal subsidies can be
banned from receiving future subsidies for a period between 2 and 3 years. The application in practice of
this sanction might warrant further follow up in Phase 3. Registries of debarred legal persons will be
maintained by the Ministry of Finance and the Ministry of Interior (for regional subsidies), based on
notifications from the courts. The lead examiners note that the loss of fiscal subsidies under article 11 of
the Law does not include the possibility of a legal person losing tax benefits, or export credit support.

companies providing a necessary public service, the interruption of which would cause serious economic
and social damages.

12 Under Chile’s Civil Code, reference to “acts and contracts” is commonly used. The expression “acts” is

used to describe juridical unilateral acts, such as participation in a public bidding (tender), to succeed a bid
(tender), which is treated by Chilean authorities as a unilateral act preceding the signature of the contract.

B The expression “public administration” is to be understood as referring to all forms of public administrative

organs, include the executive, the national congress and judiciary, and regional equivalents.

1 Chilean authorities further note that benefits already received that had been used or were proceeds of the

commission of the offense can be subject to confiscation under article 13(2) as an ancillary penalty, which
is applicable in all cases.
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1.4.3 Fines

48. Fine are based on an evolving account unit. The amount of the fine for the foreign bribery
offence can be between approximately EUR 10 000 and EUR 465 000." Although this is a relatively low
maximum sanction by itself, courts can impose one or more sanctions against legal persons, with varying
severity, depending on the number of mitigating and aggravating circumstances. The only aggravating
circumstance is recidivism (article 7). Article 6 provides for three mitigating circumstances. First, that the
legal entity has substantially collaborated in the investigation and establishment of the facts. Second, that
the entity accurately remedied the harm caused or prevented the future harmful effects of the offence
including, for example, where the company itself files a complaint against a manager, or other natural
person, who had committed the act of foreign bribery. Third, that the entity established (following the
offence but before the beginning of the lawsuit) effective measures to prevent and discover the same kind
of offences being investigated that might be committed in the future. The two first mitigating
circumstances are also available to natural persons.

1.4.4 Dissolution of illicit associations

49. Finally, dissolution applies to “illicit associations”, i.e. when the sole purpose of the legal entity
is to commit offences (new indent 2 to article 294bis of the Penal Code). The court will order the
dissolution of the entity, as an ancillary consequence of the penalty imposed on the responsible individuals.
The Chilean authorities explain that this measure, which is not a sanction per se against the entity, targets
entities which are facades to illicit associations of criminals and not designed to fulfil a productive purpose
for the economy of Chile.

15 Confiscation

50. Confiscation is an automatic, ancillary sanction (together with the publication of the judgement in
the Official Gazette and national newspaper) since article 13(2) provides that: “The proceeds from the
offense and other property, effects, objects, documents and instruments thereof shall be confiscated.”
Article 13(3) further provides that “In those cases where the committed offense requires the investment of
resources of the legal person in excess of its income, the payment into the Treasury of an amount
equivalent to the investment made shall be imposed as an ancillary penalty”. Chilean authorities explain
that the “instruments” of crime are the material means by which the authors have perpetrated the offence,
such as weapons, or tools. They further explain that the “effects” of crime are the material objects on
which the criminal action has taken place or which are the product of it, such as the counterfeit money or
damaged medicines.

1 l.e. between 200 and 10 000 UTM, or between CLP 7.33 million and 366.45 million. The UTM value
changes every month. It is of CLP 36 645 in September 2009.
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EVALUATION OF CHILE

General Comments

51. The Working Group on Bribery commends Chilean authorities for the high level of co-operation
and openness during the examination process.

52. Law No. 20,393 on Criminal Responsibility of Legal Persons for the Crimes of Money
Laundering, Financing of Terrorism and Offences of Bribery introduces criminal responsibility of legal
persons for a limited list of offences, including the bribery of Chilean and foreign public officials. For a
legal person to be held responsible for these offences, three cumulative requirements under article 3 of the
Law must be satisfied. The Working Group considers that, overall, Chile’s legislation conforms to the
standards of Article 2 of the Convention. However, the Working Group has certain concerns, as noted
below.

Specific issues
1. Offence committed in the interests of the legal person

53. One of the cumulative elements under article 3 of the Law requires that the offence must have
been committed directly and immediately in the interests of the legal person. This means that if the natural
person committed the bribery offence exclusively in his or her own interest, or in the interest of a third
party, the legal person will not be held responsible. The Group is concerned that the need for the offence to
be committed “directly and immediately” in the interest of the company might be relied on by legal
persons to avoid liability in certain circumstances, including where a company being prosecuted might
attempt to develop a defence strategy by suing the natural person who acted, claiming that s/he did so in
breach of duties and primarily for his/her own interests. The application in practice of this cumulative
element should be followed up in Phase 3.

2. Failure of offence prevention model

54. A further cumulative requirement under article 3 of the Law is that the offence must have been
made possible as a consequence of the failure of the legal entity to comply with its duties of management
and supervision, the minimum criteria for which are set out in article 4 of the Law. The Working Group
encourages Chile to ensure, through a process of robust certification of the prevention model and through
training and education of legal persons on its design and implementation, that this leads to more than just
formal compliance with article 4 and that article 4 is applied so as to require actual compliance with the
minimum requirements of article 4. This is a matter that should be followed up in Phase 3, together with
any practical difficulties that prosecutors may face in discharging the burden of proof to establish that a
failure by a legal person to implement the prevention model made perpetration of the offence possible. The
Working Group will also be interested to learn the level to which legal persons appoint independent
persons responsible for prevention, and whether this impacts on the effective implementation of prevention
models.
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3. Sanctions

55. Law 20,393 provides for three types of sanctions against legal persons convicted for bribery of
foreign public officials. Although the maximum fine for foreign bribery is approximately EUR 465 000,
courts can impose one or more sanctions against legal persons, with varying severity, depending on the
number of mitigating and aggravating circumstances. The Working Group urges Chile to ensure that legal
persons convicted of foreign bribery are in all cases sanctioned by effective, proportionate and dissuasive
sanctions.
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ANNEX 1 - LAW ON RESPONSIBILITY OF LEGAL PERSONS (ENGLISH)

FIRST ARTICLE. The following Act on criminal responsibility of legal persons is hereby approved:

Article 1. Contents of the Act. This Act regulates the criminal responsibility of legal persons in respect of offenses
mentioned in Article 27 of Act No. 19,913, Article 8 of Act No. 18,314 and Articles 250 and 251 bis of the Criminal
Code, the procedure for the investigation and establishing of such criminal responsibility, the determination of
applicable penalties and the enforcement thereof.

As to those matters not covered by this Act the provisions contained in Book | of the Criminal Code and in the
Criminal Procedure Code, and in the special laws set forth in the preceding indent, where appropriate, shall apply.

For the purpose of this Act, Article 58, indent 2, of Criminal Procedure Code shall not apply.
Article 2. Scope. The provisions of this Act shall apply to private legal persons and to State companies.

CHAPTERI.
CRIMINAL RESPONSIBILITY OF LEGAL PERSONS.

1. Attachment of criminal responsibility to legal persons.

Article 3. Attachment of criminal responsibility. Legal persons shall be responsible for the offenses listed in
Article 1, when directly and immediately committed in their own interest or for their own benefit by their owners,
controllers, responsible officers, principal executives officers, representatives or those conducting activities of
administration and supervision, provided that the commission of the offense results from the breach of the legal
person’s direction and supervisory functions.

Under the same assumptions of the preceding indent, legal persons shall also be responsible for the offenses
committed by individuals who are under the direction or supervision of any of the subjects mentioned in the
preceding indent.

It shall be considered that the functions of direction and supervision have been met if, before the commission of the
offense, the legal person had adopted and implemented organization, administration and supervision models, pursuant
to the following article, to prevent such offenses as the one committed.

Legal persons shall not be responsible in the event that the individuals mentioned in the preceding indents have
committed the offense exclusively in their own advantage or in favor of a third party.

Article 4. Offenses prevention model. For the purpose of the third indent of the preceding article, legal persons may
adopt the prevention model referred to therein, which shall contain at least the following elements:

(1) Appointment of a person responsible for the prevention model.

(@ The maximum administrative authority of the legal person, whether its board of directors, an administrating
partner, manager, a principal executive officer, an administrator, a liquidator, its representatives, owners or
partners, as appropriate to the form of administration of the legal person, hereinafter “the Administration of the
Legal Person”, shall appoint a prevention officer, who shall remain in office for up to three years, renewable for
equal periods.

(b) The prevention officer shall be autonomous from the Administration of the Legal Person and from its owners,
partners, shareholders or controllers. Notwithstanding, he may perform control or internal audit functions.
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In the case of legal persons whose annual income does not exceed one hundred thousand “unidades de foment”, the
owner, partner or controlling shareholder may personally undertake the functions of the prevention officer.

)

Definition of means and faculties of the prevention officer.

The Administration of the Legal Person shall provide the prevention officer with sufficient means and faculties for
the performing of his functions, including at least the following:

(@)

(b)

®3)

The material means and resources necessary to conduct his functions properly, taking into consideration the size
and economic capacity of the legal person;

Direct access to the Administration of the Legal Person to promptly inform it, through appropriate channels, on
the implemented measures and plans in the accomplishment of his mission, and to render account of his
management at least half-yearly.

Establishment of an offenses prevention system.

The prevention officer shall, in conjunction with the Administration of the Legal Person, establish an offenses
prevention system for the legal person, which shall at least contemplate the following:

(@)

(b)

(©

(d)

Identification of the activities or processes of the entity, whether habitual or sporadic, in the context of which the
risk of committing offenses listed in article 1 emerges or increases.

Establishment of specific protocols, rules and procedures that permit to persons involved in the activities or
processes indicated in the foregoing letter “(a)”, to program and implement their tasks or functions in a manner
that prevents the commission of the said offenses;

Identification of the procedures for administrating and auditing the financial resources that permit the legal
person to prevent their use in the commission of the aforementioned offenses;

The existence of internal administrative sanctions, as well as the procedures for reporting or pursuing pecuniary
responsibility against the persons who fail to comply the offenses prevention system.

These internal obligations, prohibitions and sanctions shall be stated in the regulations to be adopted by the legal
person to that effect, and shall be communicated to all workers. This internal regulation shall be expressly
incorporated in the respective employment contracts and agreements on rendering services of all workers, employees
and suppliers of services of the legal person, including its maximum executive officers.

(4)
(@)

(b)

(©)

Supervision and certification of the offenses prevention system.

The prevention officer shall, in conjunction with the Administration of the Legal Person, establish methods for
the effective application of the offenses prevention model and its supervision, so as to detect and correct its
failures and to update it according to the change of circumstances of the respective legal person.

Legal persons may obtain certification of the adoption and implementation of its offenses prevention model.
Such certificate shall attest that the model meets all the requirements set forth under numbers (1), (2) and (3)
above, in connection with the situation, size, scope of business, level of income and complexity of the legal
person.

Certificates may be issued by external auditing companies, risk rating societies or other entities registered with
the Securities and Insurance Superintendence, which are able to perform this function in accordance with the
regulations established by the aforementioned Comptroller Organ, te for this purposes.

It shall be understood that individuals participating in certification activities conducted by the entities mentioned
in the preceding letter “(b)” perform a “public function” in terms of article 260 of the Criminal Code.
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Article 5. Autonomous Criminal Responsibility of the Legal Person.

The Responsibility of the legal person shall be autonomous from the criminal responsibility of individuals, and shall
subsist where the requirements prescribed by article 3 are present and, in addition, one of the following situations
takes place:

(1) Individual criminal responsibility shall have extinguished in accordance with numbers 1 and 6 of Article 93 of
the Criminal Code.

(2) In the criminal proceeding instituted against individuals set forth in the first and second indent of article 3,
temporary dismissal of the alleged offender or alleged offenders is decreed according to the grounds set forth in
letters “(b)” and “(c)” of article 252 of the Criminal Procedure Code.

Such responsibility may also be prosecuted when, having proved the existence of any of the offenses of article 1, and
the other requirements prescribed by article 3 have met, it has not been possible to establish the participation of the
responsible individual or individuals, provided that it is irrefutably proved in the respective proceeding that the
offense must have been necessarily committed in the scope of the functions or faculties proper to the persons
mentioned in the first indent of the said article 3.

2. Circumstances mitigating criminal responsibility of a legal person.

Avrticle 6. Mitigating circumstances. The following circumstances shall be regarded as mitigating the criminal
responsibility of legal persons:

(1) The one prescribed by number 7, article 11 of the Criminal Code;

(2) The one prescribed by number 9, article 11 of the Criminal Code. It shall be especially understood that the legal
person substantially collaborates when at any stage of the investigation or judicial proceeding, its legal
representatives, before taking notice that a judicial proceeding has been brought against the legal person, have
reported the criminal offense to the authorities or supplied information to ascertain the facts under investigation.

(3) Adoption by the legal person, before the initiation of the legal proceeding, of effective measures to prevent the
repetition of the same kind of offenses under investigation.

3. Circumstances aggravating criminal responsibility.

Article 7. Aggravating circumstance. A circumstance is considered to aggravate criminal responsibility of a legal
person if it has been convicted for the same offense in the past five years.

CHAPTER II
CONSEQUENCES OF THE DECLARATION OF CRIMINAL RESPONSIBILITY OF THE LEGAL PERSON

1. Penalties in general.
Avrticle 8. Penalties. Legal persons shall be subject to one or more of the following penalties:
(1) Dissolution of the legal person or cancellation of its legal status;
This penalty shall not apply to State companies or to private legal persons that provide a public utility service the
interruption of which might cause grave social and economic consequences or serious damage to the community as a
result of the application of such penalty.

(2) Permanent or temporary prohibition from entering into acts and contracts with State organs;

(3) Partial or total loss of fiscal benefits, or absolute prohibition from receiving the same for a specified period of
time;
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(4) Fine for fiscal benefit;
(5) The ancillary penalties prescribed by article 13.

Article 9. Dissolution of the legal person or cancellation of its legal status. Dissolution or cancellation will result
in permanent loss of status of a legal person.

The judgment decreeing dissolution or cancellation of a legal person shall, according to its type or legal nature and in
the absence of an express legal provision to govern it, designate the liquidators in charge of liquidating it. Likewise,
and in equal conditions, it shall entrust them with the execution of acts or contracts necessary to:

(1) Conclude every activity of the legal person, except for those being required for the success of liquidation;

(2) Pay the liabilities of the legal person, including those deriving from the commission of the offense. The terms of
these debts shall be understood to have expired by operation of law, thus becoming immediately payable and its
payment shall be made in full respect of the preferences and credit precedence established by Chapter XLI, Book IV
of the Civil Code, particularly the rights of workers of the legal person, and

(3) Distribute the remaining property among the shareholders, members, owners or proprietors pro rata their
respective interest. The foregoing shall be understood without prejudice to the right of the affected persons to proceed
against the offenders for obtaining any reparation for damages. In case of stock corporations, the provisions of article
133 bis of Act No. 18,046 shall apply.

However, where the social interest so warrants, the judge may, by a grounded resolution, order the disposal of all or
part of the assets of the dissolved legal person, as a set or economic unit at a public auction and to the best bidder.
This shall take place before the judge himself.

This penalty may be imposed only in cases of crimes where the aggravating circumstance established in article 7 is
present. Likewise, it may be applied when convicting for crimes committed repeatedly according to the provisions of
article 351 of the Criminal Procedure Code.

Avrticle 10. Prohibition to engage in acts and contracts with State organs. This prohibition consists in the loss of
the right to participate as supplier of goods and services to State organs.

To determine this penalty, the Court shall abide by the following scale:

(1) Permanent prohibition to enter into acts and contracts with State organs.

(2) Temporary prohibition to enter into acts and contracts with State organs. Its duration shall be rated as follows:
(@) Lowest degree: two to three years;

(b) Medium degree: three years and one day to four years;

(c) Highest degree; four years and one day to five years.

Such prohibition shall apply from the date on which the judgment becomes enforceable. The Court shall give notice
of this circumstance to the Directorate for Public Procurement. Such Directorate shall keep an updated register of
legal persons to which it has been imposed this penalty.

Avrticle 11. Partial or total loss of fiscal benefits or absolute prohibition from receiving the same for a specified
period. For the purpose of this Act, fiscal benefits shall be those benefits granted by the State or its organs by way of
subventions without reciprocal supply of goods or services and, in particular, subsidies for financing specified
activities or special programs and expenses inherent in or associated to their implementation, whether such resources
be allocated through Contestable Funds or under permanent laws or subsidies, subventions in special areas or benefits

established by special statutes and other similar ones.
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This penalty shall be graded as follows:

(1) Lowest degree: loss of twenty to forty percent of the fiscal benefit.

(2) Medium Degree: loss of forty-one to seventy percent of the fiscal benefit;

(3) Highest Degree: loss of seventy-one to one hundred percent of the fiscal benefit.

If the legal person is not entitled to such fiscal benefits, the sanction applicable may be the absolute prohibition to
obtain them for a period of two to five years from the date on which the judgment declaring its responsibility becomes
enforceable. The Court shall give notice of the imposition of this sanction to the General Administration Secretariat of
the Ministry of Finance and to the Regional and Administrative Development Under-Secretariat of the Ministry of the
Interior, so that it is entered in the main records of collaborators of the State and Municipalities, which are
respectively bound to keep under Act 19,862.

Article 12. Fine for Fiscal benefit: This penalty shall be rated as follows:

(1) Lowest Degree: from two hundred to two thousand monthly tax units (unidades tributarias mensuales).

(2) Medium Degree: from two thousand and one to ten thousand monthly tax units.

(3) Highest Degree: from ten thousand and one to twenty thousand monthly tax units.

The Court may authorize that the payment of a fine be made in installments within a time limit not exceeding twenty-
four months, when the quantum thereof is liable to endanger the continuity in its habitual business of the sanctioned

legal person or when the social interest so warrants.

The competent Court shall, once conviction becomes enforceable, communicate the application of the fine to the
Treasury General of the Republic, which shall enforce its collection and payment.

Article 13. Ancillary Penalties. The following ancillary penalties shall be applied in addition to those mentioned in
the preceding articles:

(1) Publication of an abstract of the judgment. The Court shall order the publication of an abstract of the
decisiveness part of the judgment which imposes the penalties, in the Official Gazette or in another nationwide
circulating newspaper.

The sanctioned legal person shall bear the costs of that publication.

(2) Confiscation. The proceeds from the offense and other property, effects, objects, documents and instruments
thereof shall be confiscated.

(3) Inthose cases where the committed offense requires the investment of resources of the legal person in excess of
its income, the payment into the Treasury of an amount equivalent to the investment made shall be imposed as an
ancillary penalty.

2. Determination of penalties.

Article 14. General scale. The penalty imposed on the legal person shall be determined in relation to the one
applicable to the corresponding offense as set forth in article 1, according to the following scale:

GENERAL SCALE ON PENALTIES APPLICABLE TO LEGAL PERSONS.
1. Penalties for crimes.
(@) Dissolution of the legal person or cancellation of its legal status;
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(b) Prohibition to enter into acts and contracts with State organs in its highest degree to permanent.

(c) Loss of fiscal benefits in its highest degree or absolute prohibition to receive them from three years and one day
to five years.

(d) Fine for Fiscal benefit in its highest degree.

In these cases, the penalties set forth in article 13 will always be applied as ancillary penalties.

2. Penalties for misdemeanors.

(&) Temporary prohibition to enter into acts and contracts with State organs in its lowest to medium degree;

(b) Loss of fiscal benefits in its lowest to medium degree or absolute prohibition to receive them from two to three
years;

(c) Fineinits lowest to medium degree.

In these cases, the penalties set forth in article 13 will always be applied as ancillary penalties.

Article 15. Legal determination of the penalty applicable to the offense. To the offenses sanctioned under articles
250 and 251 bis of the Criminal Code and under article 8 of Act 18,314, it shall be applied the penalties provided in

this Act for misdemeanors according to the preceding article.

To the offense under article 27 of Act 19,913 it shall be applied the penalties for crimes according to the preceding
article.

Article 16. Circumstances amendatory of responsibility. If a mitigating circumstance and no aggravating
circumstance occur, in cases of misdemeanors, only two of the penalties contemplated under article 14 shall be
applied, one of them being applied in its lowest degree. In case of crimes, the Court shall apply only two of the
penalties contemplated under such article in their minimum, where appropriate.

If the aggravating circumstance contemplated in this Act occurs and there is no mitigating circumstance, in cases of
misdemeanors the Court shall apply all the penalties in its highest degree. In case of crimes, it shall apply the
penalties in their maximum, where appropriate, or dissolution or cancellation.

If two or more mitigating circumstances occur and no aggravating circumstance, in cases of misdemeanors, the Court
shall apply only one penalty, ranging from lowest to highest. In case of crimes, the Court shall apply two penalties of
those contemplated for misdemeanor.

If several mitigating circumstances and the aggravating one prescribed by this Act occur, the aggravating
circumstance shall be rationally compensated with any of the mitigating circumstances, the penalties being adjusted
to the foregoing indents.

Article 17. Rules of judicial determination of the penalty. To regulate the quantum and nature of the penalties to
be imposed, the Court must, keeping a detailed record of its reasons in its ruling, consider the following criteria:

(1) The amounts of money involved in the commission of the offense.

(2) The size and nature of the legal person.

(3) The financial capacity of the legal person.

(4) The degree of observance of and compliance with laws and regulations and mandatory technical rules in the

exercise of its habitual business or activity.
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(5) The extent of the damage caused by the offense.

(6) The seriousness of the social and economic consequences or, as the case may be, the serious damages that
imposing a penalty might cause to the community where a State company or a public utility company is involved.

Article 18. Transference of criminal responsibility of the legal person. In case of voluntary or mutually agreed
transformation, merger, absorption, division or dissolution of the legal person responsible for one or more crimes
referred to in article 1, its responsibility for the offenses committed prior to the occurrence of any of such acts shall be
transferred to the legal persons resulting thereof, if any, according to the following rules, all that without prejudice to
the rights of others acting in good faith.

(1) If the penalty of fine is imposed, on cases of transformation, merger or absorption of a legal person, the resulting
legal person shall be responsible for the total quantum. In the event of division, the resulting legal persons shall be
equally or jointly responsible for payment thereof.

(2) In cases of dissolution by mutual agreement of a for-profit legal person, the penalty shall be transferred to the
members and participants in the capital thereof, who shall be responsible up to the limit of the value of the liquidation
share assigned to them.

(3) If any other penalty is concerned, the judge shall assess its convenience, depending on the pursued purposes in
each case.

In order to adopt this decision, the judge shall, above all, bear in mind the substantial continuity of the material and
human means and the activity being carried out.

(4) From the request for hearing of the formalization against a non profit legal entity and until the acquittal or
conviction and pending enforcement thereof, the authorization provided for in indent one, article 559 of the Civil
Code shall not be granted.

3. Extinguishment of the criminal responsibility of a legal person.

Article 19. Extinguishment of criminal responsibility. Criminal responsibility of a legal person is extinguished on
the same grounds as set forth under article 93 of the Criminal Code, except the reason contemplated under number 1
thereof.

CHAPTER I
PROCEDURE

1. Beginning of the investigation on criminal responsibility of a legal person.

Article 20. Investigation of criminal responsibility of legal persons. If during the investigation of any of the
offenses prescribed by article 1, the Public Ministry takes notice of the possible participation of any of the persons
referred to in Article 3, it shall extend such investigation in order to determine the criminal responsibility of the
corresponding legal person.

Avrticle 21. Application of the rules relating to the alleged offender. As to what is not governed by this Act, the
legal provisions relating to the alleged offender, the accused person, and the convicted person, set forth in the
Criminal Procedure Code and in the respective special laws, shall be applicable to legal persons, provided they are
compatible with the particular nature of the legal persons.

In particular, the provisions of articles 4, 7, 8, 10, 93, 98, 102, 183, 184, 186, 193, 194 and 257 of the Criminal
Procedure Code shall apply to them, rights and guarantees that may be exercised by any representative of the legal
person.

Article 22. Formalizing the investigation. When the prosecutor deems it appropriate to formalize the proceeding
against the legal person, he shall request the Guarantee Judge to summon its legal representative, in accordance with
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article 230 et seq of the Criminal Procedure Code. It shall be a previous requirement to proceed in this manner, at
least that a hearing of formalization of the investigation has been requested or filed a requirement according to the
rules of the simplified proceeding, in respect of the individual, that might involve the responsibility of the legal
person as provided by indents one and two of article 3, except for those cases set forth in article 5.

Such request shall also contain the identification of the legal representative of the legal person.
Article 23. Representation of the legal entity. If the legal representative of the alleged offender legal person is
summoned to appear in a hearing before the Court and he fails to appear without reason, the Court may order his

arrest until the hearing, which shall take place within a deadline of twenty-four hours from his deprivation of liberty.

If the legal representative is not found, the prosecutor shall request the Court to appoint a criminal public defender,
who shall act as curator ad litem on behalf of the legal person.

Anyhow, the legal person may at any time appoint a defender of its trust.

Where according to the criminal procedural legislation the presence of the alleged offender is required as a condition
or requirement for a hearing, it shall be understood that such requirement has been met with the presence of the
curator ad litem or the defender of trust, as the case may be. For that purpose, the warnings contemplated under
indent one shall apply to curator ad litem and to the defender of trust.

Avrticle 24. Inapplicability of the principle of opportunity. The provisions of Article 170 of the Criminal Procedure
Code shall not apply in respect of the criminal responsibility of legal persons.

Article 25. Conditional suspension of proceedings. Conditional suspension of proceedings may be decreed if no
sentence or other conditional suspension of the ongoing proceeding exist, against the alleged offender legal person for
any of the offenses prescribed by this Act.

The Guarantee Judge shall, where appropriate, order that during the suspension period, which may not be less than six
months nor more than three years, the legal person be subject to one or more of the following conditions:

(1) To pay a certain amount for fiscal benefit;
(2) To render a particular service in favor of the community;
(3) To report, on a regular basis, on its financial statement to the institution to be determined.

(4) To implement a program for giving effect to the organization, administration and supervisory model referred to
in article 4.

(5) Any other condition that is considered appropriate in view of the circumstances of the particular case and
proposed on reasoned grounds by the Public Ministry.

In cases where the Judge imposes the measure outlined in number (1), he shall notify the Treasury General of the
Republic.

Avrticle 26. Determination of the procedure applicable to the criminal responsibility of the legal person. If the
prosecutor, when requiring or accusing, according to the rules of the simplified procedure, requests the application of
any of the penalties prescribed for misdemeanors in the lowest degree, the knowledge and judgment thereof shall be
in accordance with the simplified rules of procedure.

If the prosecutor, when indicting, requests only a penalty of crime or misdemeanor in its medium degree, the
knowledge and judgment thereof shall be made in accordance with the rules of oral trial in Chapter 111 of Book Il of
the Criminal Procedure Code.

If the prosecutor requires or accuses the individual and legal person at the same moment, the procedure applicable to
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individuals shall continue. The previous, shall not apply in case of penalties of crimes.
Regarding the criminal responsibility of the legal persons, monitory proceeding shall not apply.

Article 27. Abridged Proceeding. The proceeding established in articles 406 et seq of the Criminal Procedure Code
shall be applied to determine the responsibility and to impose the sanctions established by this Act.

This procedure shall be used to knowledge and adjudicated the facts in respect of which the prosecutor requests the
imposition of one or more penalties of misdemeanor.

The Court may not impose a higher or less favorable penalty than the one required by the prosecutor.

Avrticle 28. Defense of legal persons. Any legal person being unable to get its own defense is entitled to ask the
Judge to appoint a public criminal defender.

Article 29. Suspension of Sentence. If in the condemned sentence the Court imposes a penalty of misdemeanor in its
lowest degree, it may, through grounded resolution and on an exceptional basis, especially considering the number of
workers or the net annual sales or the export amounts of the company, decree suspension of the sentence and its
effects for a period of no less than six months nor more than two years. In this case, the Court may exempt the
ancillary penalty of confiscation.

In case of State companies or companies that provide a necessary public utility service the interruption of which
might cause grave social and economic consequences or serious damage to the community, the Judge may decree the
suspension of the penalty regardless of the imposed sentence.

If after the lapse of the period provided for in the first indent, the legal person has not been subject of a new
requirement or a new formalization of the investigation, the court shall order not giving effect to the judgment and,
instead, decree the final dismissal of the case.

This suspension shall not affect the civil liability resulting from the offense.

ARTICLE SECOND. The following indent two is hereby added to article 294 bis of the Criminal Code:

“When the association has been formed through a legal person, shall be imposed dissolution or cancellation of
juridical status in addition, as an ancillary consequence of the penalty imposed to the responsible individuals
ARTICLE THIRD. The following indent two is introduced to Article 28 of act No. 19,913 which creates the

Financial Analysis Unit and amends several provisions on money laundering:

“When the association has been formed through a legal person, shall be imposed dissolution or cancellation of
juridical status in addition, as an ancillary consequence of the penalty imposed to the responsible individuals

24



ANNEX 2 - LAW ON RESPONSIBILITY OF LEGAL PERSONS (SPANISH)

Oficio N° 8388

ASE. Valparaiso, 27 de octubre de 2009.

el Presidente de la Tengo a honra comunicar a V. E. que el Congresso Nacional ha dado
Republica su aprobacion al siguiente

PROYECTO DE LEY:

“ARTICULO PRIMERO.- Apruébase la siguiente ley sobre responsabilidad penal de las
personas juridicas:

“Articulo 1°.- Contenido de la ley. La presente ley regula la responsabilidad penal de las
personas juridicas respecto de los delitos previstos en el articulo 27 de la ley N° 19.913, en el articulo 8° de la ley N°
18.314 y en los articulos 250 y 251 bis del Codigo Penal; el procedimiento para la investigacion y establecimiento de
dicha responsabilidad penal, la determinacién de las sanciones procedentes y la ejecucion de éstas.

En lo no previsto por esta ley serdn aplicables, supletoriamente, las disposiciones contenidas en
el Libro | del Codigo Penal y el Codigo Procesal Penal y en las leyes especiales sefialadas en el inciso anterior, en lo
que resultare pertinente.

Para los efectos de esta ley, no sera aplicable lo dispuesto en el inciso segundo del articulo 58
del Cédigo Procesal Penal.

Articulo 2°.- Alcances. Las disposiciones de esta ley seran aplicables a las personas juridicas de
derecho privado y