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I consider myself very lucky to have, again this year, the pleasure of discussing with Parliamentarians the OECD’s work on SWFs.  A lot of things have happened since we saw each other in 2008 – witness the crisis-related theme of our seminar today. When we talked last year, the financial crisis was a threatening cloud on the horizon; this year we are enduring the full fury of the storm. 

In contrast to this backdrop of bad news, the subject that I have been asked to address – OECD Guidance on SWFs – shows evidence of both progress and the friendly development of OECD-non-OECD cooperation. This is, admittedly, a modest positive message, but one that is welcome in these dire times. The tangible signs of progress on the SWF front are: 
1) the OECD has completed its guidance for recipient country policies toward SWFS.  

2) the SWFs themselves have completed governance and transparency principles – the so-called Santiago Principles; and 

3) both groups -- recipient countries and SWFs -- are, at this very moment, developing their next moves for follow up on commitments made last year.  

Let’s review these developments in more detail. The OECD guidance on SWFs has now been adopted by the 30 OECD Members, working with the some 15 non-members.  The aim is to preserve and expand an open investment environment for SWFs while also addressing legitimate host society concerns. Recipient governments issued this guidance because they collectively agree that SWFs have proven to be reliable investors and that discriminating against foreign providers of capital will cut off one path of a return to financial stability and growth.

The guidance for recipient country policies has three components. These are:

· First, a reaffirmation of the relevance for SWFs of the long-standing general investment policy principles of non-discrimination, transparency, liberalization and standstill. These principles are embodied in OECD legal instruments, notably the Codes of Liberalisation, in force since 1961.  These are the only multilateral investment instruments that create binding commitments for adhering governments, in all aspects of investment policy. The more recent work confirms that these principles also apply to recipient country treatment of SWFs and this is not a minor confirmation.
· Second, a set of new and detailed guidelines for recipient county investment policies relating to national security. The OECD investment instruments recognise the right of governments to take actions they consider necessary to protect essential security interests and public order.  But, obviously, once this security exception is allowed, there is always a temptation for recipient countries to use it disguise protectionist measures. The guidance helps countries ensure that security-related measures are taken in good faith and are not, in fact, disguised protectionism.  It is based on four principles and for each of these it provides detailed guidance: 
1.
Non-discrimination:  The nationality of the investor is not a prima facie reason for concluding that it poses a national security risk and recipient countries are asked to analyse carefully whether and how particular investment proposals pose risks, regardless of whether investors are domestic or foreign.  

2.
Transparency/predictability: While it is in investors’ and governments’ interests to maintain confidentiality of sensitive information, investment policy objectives and practices should be made as transparent as possible so as to increase predictability for investors and make possible scrutiny by interested parties, including citizens.  

3.
Regulatory proportionality: Restrictions on investment, or conditions on transactions, should be kept to the minimum required to protect national security and they should be avoided when other measures are adequate and appropriate to address security concerns.

4.
Accountability: This principle covers Procedures for internal government oversight, parliamentary oversight, judicial review, periodic regulatory impact assessments, and requirements that important decisions (including decisions to block an investment) be taken at high government levels.
· Third, a formal Declaration which amounts to an endorsement of the above guidance by Ministers from thirty-five OECD and non-OECD countries
. This Declaration pledges to keep markets open for SWFs; this high level endorsement of principles adds political weight and visibility to the OECD’s SWF guidance.  
These guidelines were released to the public last year at the same time as the Santiago Principles.  The SWFs are currently in the process of deciding whether and how they should extend their collective work on governance and transparency standards and to take collective action to promote observance of these standards.   
On the recipient county side, we are also reflecting on where to go from here, but steps have already been taken to shift toward monitoring recipient country compliance with agreed principles and toward exploring more specific issues. Obviously, with the crisis, the political economy of guidance for SWFs has changed radically from what it was a year ago.  SWFs are, at least for now, pulling back from OECD investments relative to earlier transactions levels.  And on the other side of the investment equation, recipient countries are both desperate for investment inflows, but also subject to nationalist and protectionist sentiments on their domestic political scenes.  
Despite these big changes in context due the crisis, some of the major strategic challenges that were so much in evidence in the SWF debate of last year are still with us: 
· EQUAL RIGHTS AND RESPONSIBLITIES IN THE INVESTMENT POLICY FIELD. As noted earlier, the OECD has the only multilateral investment instrument that creates binding rights and responsibilities for its adherents.  Fully integrating emerging investors like non-OECD SWFs into international dialogue and cooperation is currently on the agenda. Legally speaking, only SWFs from OECD member countries enjoy the guarantee of standstill embodied in the OECD Codes of Liberalisation. If China, for example, were party to this instrument, CIC would be in the same (relatively) comfortable position as, for example, the Norwegian Pension Fund to invoke OECD obligations to counter possible anti-SWF moves in adhering recipient countries. We are currently giving thought to how non-members might be fully integrated into the Codes, with full rights and responsibilities, much as currently happens with the OECD Anti-Bribery Convention. This will, of course, require intense consultations with non-members. 
· PROMOTING COMPLIANCE WITH AGREED PRINCIPLES, Peer surveillance of host country investment policies has existed since 1961. The OECD has extended peer surveillance to the OECD Guidance on SWFs and has involved non-member countries, including countries with SWFs, in the process. For example, the OECD now invites countries and SWFs which might feel unjustly affected by others’ measures to participate in OECD peer surveillance. SWFs that may have grounds to feel that they have been badly treated by recipient countries have been and will continue to be invited to the relevant OECD events so that they can make their views heard. Thus, OECD peer surveillance reinforces its roles as a kind of pre-dispute resolution mechanism and opens itself up to non-members.  

· INTERNATIONAL OBLIGATIONS WHEN FACED WITH THE CRISIS. The OECD instruments give governments legal space to use investment policies to respond to economic and financial crisis.  But when governments adopt crisis response policies, they should be mindful of their obligations to other countries, in addition to their obligations to their citizens. We are currently exploring how these international obligations played out in past crises and the legal context of crisis response in the current crisis.  
ANNEX 1. OECD DECLARATION ON SOVEREIGN WEALTH FUNDS AND RECIPIENT COUNTRY POLICIES
At the OECD Ministerial Council Meeting on 4-5 June 2008 in Paris, Ministers of OECD countries*

· Welcomed the constructive contribution that Sovereign Wealth Funds (SWFs) make to the economic development of home and host countries. To date they have been reliable, long-term, commercially-driven investors and a force for global financial stability.

· Recognised that if SWF investments were motivated by political rather than commercial objectives, they could be a source of concern, and that legitimate national security concerns could arise.

· Welcomed international discussions involving SWFs, their governments and recipient governments. These increase understanding, contribute to mutual trust and confidence, and help avoid protectionist responses that could undermine economic growth and development.

· Noted that the home countries of SWFs and SWFs themselves can enhance confidence by taking steps to strengthen transparency and governance in the SWFs.

· Supported the work of the IMF on best practices for SWFs as an essential contribution and the continuing coordination between the OECD and the IMF.

· Noted that the OECD for its part has been working on best practices for recipient countries. Together the IMF and OECD will help preserve and expand an open international investment environment for SWFs while safeguarding essential security interests.

· Welcomed the Report by the OECD Investment Committee on SWFs and Recipient Country Policies**, which reflects inputs from both OECD and emerging economies, and looked forward to future work, including peer monitoring of policy developments and broader consideration of foreign-government controlled investments.

· Based on this Report, Ministers endorsed the following policy principles for countries receiving SWF investments. These principles reflect long-standing OECD commitments that promote an open global investment environment. They are consistent with OECD countries’ rights and obligations under the OECD investment instruments.

· Recipient countries should not erect protectionist barriers to foreign investment.

· Recipient countries should not discriminate among investors in like circumstances. Any additional investment restrictions in recipient countries should only be considered when policies of general application to both foreign and domestic investors are inadequate to address legitimate national security concerns.

· Where such national security concerns do arise, investment safeguards by recipient countries should be:

-  transparent and predictable,

-  proportional to clearly-identified national security risks, and

-  subject to accountability in their application. 
* 
Ministers of Chile, Estonia and Slovenia also adhered to this Declaration in the name of their government on 5 June 2008.

**
This report was issued in April 2008. Developed at the request of the G7 Finance Ministers and the other OECD members in October 2007 to develop guidance for recipient countries’ policies toward investments from sovereign wealth funds (SWFs), it is the result of the work of the thirty OECD countries, ten non-OECD countries adhering to the OECD investment instruments, four other governments participating in the project and the European Commission. The report also benefited from consultations with SWFs and business and social partners.

ANNEX 2. OECD GENERAL INVESTMENT POLICY PRINCIPLES
The OECD general investment policy principles are established in the OECD Code of Liberalisation of Capital Movements, adopted by the OECD country governments in 1961, and the OECD Declaration on International Investment and Multinational Enterprises of 1976 as revised in 2000, adopted by forty-one OECD and non-OECD country governments. They apply to treatment of all foreign investors, including SWFs, and are as follows:*

· Non discrimination. Foreign investors are to be treated not less favourably than domestic investors in like situations. While the OECD instruments protect directly the investment freedoms of those SWFs established in OECD member countries, they also commit members to using their best endeavours to extend the benefits of liberalisation to all members of the International Monetary Fund. Experience has shown that, in practice, OECD governments nearly always adopt liberalisation measures without discriminating against non-OECD countries -- investors from non-member countries reap the same benefits of free market access as OECD residents. Outright discrimination against non-OECD based investors would be a major departure from OECD tradition.

· Transparency. Information on restrictions on foreign investment should be comprehensive and accessible to everyone. 

· Progressive liberalisation. Members commit to the gradual elimination of restrictions on capital movements across their countries.

· “Standstill”. Members commit to not introducing new restrictions. 

· Unilateral liberalisation. Members also commit to allowing all other members to benefit from the liberalisation measures they take and not to condition them on liberalisation measures taken by other countries. Avoidance of reciprocity is an important OECD policy tradition. The OECD instruments are based on the philosophy that liberalisation is beneficial to all, especially the country which undertakes the liberalisation. 
* 
Source: OECD Investment Committee report on recipient country policies and SWFs, approved by governments on 4 April 2008.
ANNEX 3.  OECD GUIDELINES FOR RECIPIENT COUNTRY INVESTMENT POLICIES RELATING TO NATIONAL SECURITY*
Non-discrimination – Governments should be guided by the principle of non-discrimination. In general governments should rely on measures of general application which treat similarly situated investors in a similar fashion.  Where such measures are deemed inadequate to protect national security, specific measures taken with respect to individual investments should be based on the specific circumstances of the individual investment which pose a risk to national security.

Transparency/predictability – while it is in investors’ and governments’ interests to maintain confidentiality of sensitive information, regulatory objectives and practices should be made as transparent as possible so as to increase the predictability of outcomes.

· Codification and publication. Primary and subordinate laws should be codified and made available to the public in a convenient form (e.g. in a public register; on internet). In particular, evaluation criteria used in reviews should be made available to the public.

· Prior notification. Governments should take steps to notify interested parties about plans to change investment policies.

· Consultation. Governments should seek the views of interested parties when they are considering changing investment policies. 

· Procedural fairness and predictability.  Strict time limits should be applied to review procedures for foreign investments. Commercially-sensitive information provided by the investor should be protected. Where possible, rules providing for approval of transactions if action is not taken to restrict or condition a transaction within a specified time frame should be considered.

· Disclosure of investment policy actions is the first step in assuring accountability.  Governments should ensure that they adequately disclose investment policy actions (e.g. through press releases, annual reports or reports to Parliament), while also protecting commercially-sensitive and classified information.

Regulatory proportionality - Restrictions on investment, or conditions on transaction, should not be greater than needed to protect national security and they should be avoided when other existing measures are adequate and appropriate to address a national security concern. 

· Essential security concerns are self-judging. OECD investment instruments recognise that each country has a right to determine what is necessary to protect its national security. This determination should be made using risk assessment techniques that are rigorous and that reflect the country’s circumstances, institutions and resources. The relationship between investment restrictions and the national security risks identified should be clear. 

· Narrow focus. Investment restrictions should be narrowly focused on concerns related to national security.

· Appropriate expertise. Security-related investment measures should be designed so that they benefit from adequate national security expertise as well as expertise necessary to weigh the implications of actions with respect to the benefits of open investment policies and the impact of restrictions. 

· Tailored responses. If used at all, restrictive investment measures should be tailored to the specific risks posed by specific investment proposals. This would include providing for policy measures (especially risk mitigation agreements) that address security concerns, but fall short of blocking investments. 

· Last resort. Restrictive investment measures should be used, if at all, as a last resort when other policies (e.g. sectoral licensing, competition policy, financial market regulations) cannot be used to eliminate security-related concerns. 

Accountability – procedures for internal government oversight, parliamentary oversight, judicial review, periodic regulatory impact assessments, and requirements that important decisions (including decisions to block an investment) should be taken at high government levels should be considered to ensure accountability of the implementing authorities. 

· Accountability to citizens. Authorities responsible for restrictive investment policy measures should be accountable to the citizens on whose behalf these measures are taken. Countries use a mix of political and judicial oversight mechanisms to preserve the neutrality and objectivity of the investment review process while also assuring its political accountability.  Measures to enhance the accountability of implementing authorities to Parliament should be considered (e.g. Parliamentary committee monitoring of policy implementation and answers or reports to Parliament that also protect sensitive commercial or security-related information).  

· International accountability mechanisms. All countries share a collective interest in maintaining international investment policies that are open, legitimate and fair. Through various international standards, governments recognise this collective interest and agree to participate in related international accountability mechanisms (e.g. the OECD notification and peer review obligations in relation to restrictive investment policies). In particular, these help constrain domestic political pressures for restrictive and discriminatory policies. Recipient governments should participate in and support these mechanisms.

· Recourse for foreign investors.  The possibility for foreign investors to seek review of decisions to restrict foreign investments through administrative procedures or before judicial or administrative courts can enhance accountability. However, some national constitutions’ allocation of authority with respect to national security may place limits on the scope of authority of the courts.  Moreover, judicial and administrative procedures can be costly and time-consuming for both recipient governments and investors, it is important to have mechanisms in place to ensure the effectiveness, integrity and objectivity of decisions so that recourse to such procedures is rare. The possibility of seeking redress should not hinder the executive branch in fulfilling its responsibility to protect national security 

· The ultimate authority for important decisions (e,g, to block foreign investments) should reside at a high political level. Such decisions require high-level involvement because they may restrict the free expression of property rights, a critical underpinning of market economies, and because they often require co-ordination among numerous government functions. The final decision to prohibit (or block) an investment should be taken at the level of heads of state or ministers.

· Effective public sector management. Broader public sector management systems help ensure that the political level officials and civil servants responsible for security-related investment policies face appropriate incentives and controls for ensuring that they exercise due care in carrying out their responsibilities and are free from corruption, undue influence and conflict of interest. 

* 
Source: OECD Investment Committee report on recipient country policies and SWFs, approved by governments on 4 April 2008.  The text on accountability was finalised by governments at the 8th Roundtable on Freedom of Investment which took place under the auspices of the OECD Investment Committee on 8 October 2008. OECD countries that have SWFs are participants in the roundtables on Freedom of Investment. Non-OECD SWFs are also invited.

� 	Non-member adherents are: Chile, Estonia, Slovenia, Israel, and Latvia.
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