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Argentina (June 2008)

The Working Group appreciates the significant efforts by Argentina to address a number of
concerns expressed by the Working Group in Phase 1. The Working Groupcltsowvledges the
generallyvery good coperation of the Argentine authorities throughoutRhase Process.

The Working Group has two overriding concerns
Convention. First, Argentina has not adopted liability of legal persons for foreigmbéabaequired by
Article 2 and 3 of the Convention. The Working Group is seriously concerned about the lack of any
progress with regard to this issue since Phase 1 and stronglyArgggginato proceed as promptly as
possibleto adopt legislation providg for both liability and sanctions on legal persons that fully complies
with the Convention. Second, for a number of reasons, it appears that Argentina is rarely able to effectively
investigate and prosecute serious economic crimes to a resolution merike in particular because of
lengthy delays in getting to a decision dumer alia, to the applicable rules of procedural law. In addition,
certain allegations of foreign bribery that appeared in the public domain in 2002 were not investigated until
2006. These issues raise fundamental concerns, but the Working Group notes that the Argentine
government has commenced reform to improve the federal criminal justice system. A new draft Criminal
Procedure Code, based on an accusatorial system, wasygudiiished by a commission mandated by
the Ministry of Justice.

In this contextthe Working Groumvill conducta supplementarfPhase 1 biseview of Argentina
one yearfromnowoeval uate Argentinads efforts tenstaldtor egar
establishing nationality jurisdiction in foreign bribery cases. The review will also report on the status of
legal changes with regard to broad criminal procedure and institutional reform (Recommendation 3(c)).
Depending on its conclusions raerning progress in these areas (as well as with regard to its specific
recommendations belowhea Working Group will also decide whether to conduct a supplementasigeon
evaluation (Phaseldsreview) of Argentinaor take other appropriate action

Based on its findings regarding Argentinads i
Recommendation, the Working Groafso (1) makes the following recommendations to Argentina under
part I; and (2) will follow up the issues in part Il when thersuficient relevant practice.

l. Recommendations

Recommendations for ensuring effective prevention and detection of the bribery of foreign public
officials

1. With respect to awareness raising and preventigtated activities to promote the
implementatn of the Convention and the Revised Recommendation, the Working Group recommends
that Argentina:

a) provide further training to raise the level of awareness of the foreign bribery offence within
the public administration and among those agencies that caarplanportant role preventing



and detecting foreign bribery by Argentisempaniesactive in foreign markets, including
trade promotion and diplomatic personnel and tax inspectors (Revised Recommendation,
Paragraph I);

b) provide support forprivate sectorinitiatives such aseminars, conferences and technical
assistanceargeted at the business sector on foreign bribery isanes in cooperation with
businessand other relevartrganisationsassist companies in engaging in preventive efforts
(Revised Rcommendation, Paragraph I);

c) work with the accounting, auditing and legal professions to raise awareness of the foreign
bribery offence and itstatus as a predicate offence for money laundering, and encourage
thoseprofessionso develop specific traingion foreign bribery in the framework of their
professional education and training systéRevised Recommendation, Paragraph 1);

d) requireBICE to adopt, and ensure CASCE adopts,-biliery policies with regard to export
credit operations; and seriouslgonsider adhémg to the 2006 OECD Council
Recommendation on Bribery and Officially Supported Export CrediRevised
Recommendation, Paragraph |)

2. With respect to theadetection and reportingf suspected foreign bribery to the competent
authorities, tk Working Group recommends that Argentina:

a) remind public officials including diplomatic missiondrade promotionexport credit and tax
administrationpersonnelof their obligation under art. 177(1) CPC and art. 2 of the Reporting
Decree to report allegl offences of foreign bribery directly to competent law enforcement
officials; ensurethat administrative reporting deslaid down inother instrumentseflect and
arecompatible with the CPC and Reporting Decree; emsider whether sanctiofisr non
reporting of alleged foreign bribery aagpropriate and effective (Revised Recommendation
Paragraph I);

b) adopt comprehensive measures to protect pablitprivate sectawhistleblowers in order to
encourageemployeedo reportsuspected cases foreign bribery without fear of retaliation.
(Revised Recommendation Paragraph I).

Recommendations for ensuring effective investigation and prosecution of offences of bribery of foreign
public officials and related offences

3. With respect to thenvestigation andorosecutionof foreign bribery and related offences, the
Working Group recommends that Argentina:

a) continue and accelerate its efforts to addsyssemic deficienciem enforcementith regard
to serious economic crime such as foreign bribef€onvention, Article 5; Revised
Recommendation Paragraph |);

b) take all necessary measures to ensureftiaign briberyallegationsare promptly detected,
investigated and prosecuted as approp(@tnvention, Article 5, Revised Recommendation
Paragraphs | and Il);

c) ensure that adequate resources, including specialised and expeiemstigative judgesare
made available for foreign bribery investigations and prosecut@md;take measures to
provide increasedontinuity of investigative personnel for particulases, including judges



and prosecutors,to the greatest degree possib(€onvention, Article 5; Revised
Recommendation Paragraph |);

d) ensure thafactors listed in Article 5 of the Convention do nofluence investigation or
prosecution in foreign bribergases; and consider further measurelgni the disclosure of
confidential information about individualcasesto government agencies or officials not
involved in the investigatio(Convention, Article 5RevisedRecommendation Paragraph |);

e) review appliable rules to ensure thaicidentesand appeals can be efficiently resolved in
complex foreign bribery cases, and provide adequate training to judges and prosecutors
concerning the management of such cases (Convention, Article 5; Revised Recommendation
Paagraph I);

f) accelerate efforts to create an effective national register of informationngeltdi all
Argentine companieRevised Recommendation Paragraphs, I1)

g) ensuretax informationcontinues to be promptlprovided to judgesn appropriate cases
(Revised Recommendation Paragraphs I, II).

4, With respect to theffence of foreign briberythe Working Group recommends that Argentina

(a) introduce an autonomous definition of foreign public offici@y ensure that this definition covers, in

a mannerconsistent with the Conventioofficials of foreign public enterprisesand public officials of
organised foreign arsar entiiesthat do not qualifyor are not recognised as States; and (c) ensure that
vagueness with regard to the requiremtatt the d vant age supplied by the
eliminated. (Convention, Article 1)

5. With respect to théability of legal persons for foreign briberthe Working Group recommends
that Argentinaadopt legislationon a priority basis to ensure that legersons can be held liable for
foreignbribery. (Convention, Articles 2 and)3

6. With respectto jurisdiction, the Working Group recommends thargentinaadopt nationality
jurisdiction in foreign bribery cases in order to strengthen enforcement offfémece (Convention,
Article 4)

7. With respect tothe limitations period for prosecuting foreign bribery, the Working Group
recommends that Argentirensure thathe statute of limitations applicable to tfogeign briberyoffence

and possibilities for ierruption and suspension allow for an adequate period of time for the investigation
of the offence. (Convention, Article 6)

8. With respect tomutual legal assistancéhe Working Group recommends that Argent{iag
ensure it can grant all MLA requestshsuitted in the context of criminal proceedings within the scope of
the Convention and brought layParty against a legal person; andddmsider steps that would allow it to
grant MLA requests for coercive measures in the context otriomnal proceedigs within the scope of
the Convention and brought by a Party against a legal person. (Convention, Article 9)

9. With respect t@anctions for foreign briberyhe Working Group recommends that Argentina:

a) amend the law to provide that legal persons shaksuigect to effective, proportional and
dissuasive sanctions for foreign bribery, including fines or monetary sanctions (Convention,
Articles 2, 3);



b) take all necessary measurestwsure thaseizure and confiscation can be effectively applied
against theactive briber, including against all legal persons that benefit from foreign bribery
(Convention, Article 3);

c) consider steps to ensure that the sanctions imposed by courts in foreign bribery cases are
effective, proportionate and dissuasive (Conventiortick 3; Revised Recommendation
Paragraph 1);

d) extend the grounds for debarment from public tenders to coveffeiices falling within the
scope of Airicle 1 of the Conventiorensurethe effectiveness of theexclusion mechanism
and, in conjunction withreform of the liability of legal persons for bribergxtend the
disqualification to legal persorengaged in foreign bribery where appropriate (Convention,
Article 3; Revised Recommendation Paragraph VI).

10. With respect toaccounting auditing and interal controls relating to the fight against foreign
bribery, the Working Grougpecommends that Argentina:

a) continueto strengthen accounting standartéke measures to enforce the accounting fraud
offence and accounting requirements more effectively irbebyi cases,and increag
applicable sanctions where approprig€@onvention, Article 8; Revised Recommendation
Paragraph V.A);

b) consider whether requirements to submit to external audit are adegugtticular with
regard tolarge companiesandcontinue efforts to improve audit quality standards, including
with regard to certificatio, independenceand quality control (Revised Recommendation
Paragraph V.B);

c) ensure that auditors argindicosare required to repodll suspicions of foreign bribery by
employees or agents of the company to management and, as appropriate, to corporate
monitoring bodies; and consider requiring auditors afttlicos notably in the face of
inaction after appropriate disclosure within the company, to promptly report suspicitime
competent authoritieRevised Recommendati®taragraplv.B).

11. With respect torelated tax offences and aipitions the Working Grouprecommends that
Argentinatake appropriate measures to make explicit the prohibition on deducting fordigis om

taxable revenueither in tax legislation or in another manner tigatinding and publiclyavailable.

(Revised Recommendation Paragraphs I, Il and 1V)

12. With respect taelatedantimoney launderingbligations the Working Groupecommends tha
Argentina maintain ongoing efforfer the improvement of the antioney laundering regimeand, in this
context:

a) include foreign politically exposed personsappropriately defined, in the definition of
politically exposed persoris relevant rules anduidelines, and raise awareness about foreign
bribery as a predicate offence to money launder{@g@nvention, Article 7; Revised
RecommendatioRaragraph);

b) extend money laundering reporting, due diligence and record keeping obligations to lawyers,
sindics and other legal professionals (subject to appropriate qualifications) (Convention,
Article 7; Revised Recommendati®aragraph);



c) considerexpanding the money laundering offence to include-laatidering(Convention,
Article 7).

. Follow-up by the Working Group

13. The Working Group will follow up on the issues below, as practice develops, in order to assess:

a) the application of sanctionsgainst natural and legal persoims foreign bribery cases
(Convention, Article 3)

b) the application of territéal jurisdiction in foreign bribery cases (Convention, Article 4)
¢) whetherthe solicitationo r Ai | | i ofiah undue peymedtdr other advantage by a
foreign public officialcanexcludethe liability of theactive briber (Convention, Article 1)

d) the alication in practice of art. 258 bis PC, including its application to cases where a bribe is
paid for an act/omission outside of the off
1)

e) whetherforeign briberyis always a predicate offence to moneyndering, without regard to
the place wherthe bribery occurred (Convention, Article 7)

f) whether Argentine authorities consider the factors listed in Article 5 of the Convention when
denying extradition or MLA in a foreign bribery case (Convention, Ai&lg9)

g) the time needetb reacha final decision in extradition proceds related to corruption cases
(Convention, Article 10)

h) the functioning of the modified Judicial Counuiith regard to any disciplinary proceedings
arising out of foreign bribery cas (Convention, Article 5).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/35/28/40975295.pdf
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Australia (January 2006)

Based on the findings of the Working Group regarding the application of the Convention and the
Revised Recommendation by Australia, the Working Group (i) makes the following recommendations to
Australia, and (ii) will followrup certain issues when there bagn sufficient practice.

l. Recommendations
Recommendations for Ensuring Effective Prevention, Detection and Investigation of Foreign Bribery

1 Concerningawareness and knowledgé the Convention and the offencé laribing a foreign

public official in the Commonwealth Criminal Code, the Working Group recommends that Australia
strengthen awareness by: (i) further promoting awareness within the Commonwealth public service, (ii)
continuing efforts to raise the awaresef the private sector, including the distinction between bribery and
facilitation payments and the recekdeping requirement for the defence of facilitation payments, (iii)
paying special attention to raising the awareness of SMEs through, for ingkastmlian diplomatic and

trade missions in foreign countries, and (iv) raising the awareness of cash dealers of the foreign bribery
offence as a predicate offence for the offence of money laundering, and providing them with guidance on
identifying suspiious transactions.

2. Concerning thaletection and investigatioof the offence of bribing a foreign public officiby
the Australian Federal Police (AERhe Working Group recommends that:

a) it is clarified in tle publicly available explanatory document on the Case Categorisations
Prioritisation Model (CCPM) , t hat i mpl ement :
priorityo;

b) the AFP undertakes evaluations where appropriate of the veracity of allegatiameigh f
bribery involving Australian nationals and companies contained in (i) media reports from
credible sources, (ii) publicly available court documents filed in foreign countries, and (iii)
requests to Australia from foreign countries for mutual legsib&sce;

c) Australia clarify that all cases of foreign bribery be referred to the AFP by Commonwealth
agencies;

d) the process be revised under the National Guidelines for Referring Politically Sensitive Matters
to the AFP so that referrals of politibakensitive cases of foreign bribery to the AFP are not
potentially delayed by notification to the Minister of Justice and Customs, and

e) the AFP take the following steps to ensure the effective transmission of information to it about
foreign bribery cass: (i) enter into a formalized agreement with the Australian Prudential
Regulation Authority (APRA) concerning areas of overlapping jurisdiction respecting foreign
bribery, and (ii) consider establishing measures such as MOUs to ensure the directafeferral
foreign bribery cases by State and Territorial police andcantuption bodies to the AFP even
where a State or Territorial law establishes a bribery offence broad enough to cover foreign
bribery. (Convention, Art. 5; Commentary 27; Revised Recomatendl, )



3. Concerning the prevention and detection of foreign bribery througgsures for disallowing the
tax_deductibility of bribe payments to foreign public officjalse Working Group recommends that the

Australian Taxation Office (ATO):

a) consider revising its Compliance Program to specifically include bribe payments to foreign

public officials in their risk profile; and

b) issue as soon as possible the bribery awareness audit guidelines that it tb aratimg on

identifying bribe payments to foreign public officials and determining whether a particular
payment meets one of the defences, and include within the bribery awareness audit guidelines a
requirement that tax auditors report all informatiegarding foreign bribery to the Serious Non
Compliance Business Line (SNC). (1996 Recommendation of the Council on the Tax
Deductibility of Bribes to Foreign Public Officials)

4, Concerningother measures for prevam and detecting foreign briberyhe Working Group
recommends that Australia:

a)

b)

should require an external auditor who discovers indications of a possible illegal act of bribery
to report the discovery to management and, as appropriate, to corporét@ingpbhodies, and
consider requiring external auditors to report indications of a possible illegal act to the
competent authorities; (Revised Recommendation V.B.iii, iv)

consider taking appropriate measures to ensure that members of the Austrdia®dtuize

who come into contact with companies involved in international business understand that the
Australian Public Service Code of Conduct requires Commonwealth officials to report to the
AFP credible evidence of foreign bribery offences that threypwer in the course of performing

their duties, encourage and facilitate such reporting, and consider strengthening reporting
provisions, such as those included in the Department of Foreign Affairs and Trade (DFAT)
Overseas Code and Export Finance andrbrsce Corporation (EFIC) internal rules; (Revised
Recommendation I)

c) ensure that AusAID staff are aware of the policy for responding to indications of foreign bribery

d)

in relation to ODA contacts, including the reporting of such indications to the ARéhdathe
standard contract with AusAID to clarify that the Contractor shall not engage in foreign bribery
in relation to the execution of the contract, and ensure that contracts with subcontractors contain
a similar prohibition; (Revised RecommendatiowL,iii) and

consider reviewing the Commonwealth whistleblower provisions in the context of-tiwnmn
review on this subject to ensure effective whistleblower protections for Commonwealth
officials and staff of Commonwealth agencies who report siscof foreign bribery, and
consider introducing stronger whistleblower protections for private sector employees who
report suspicions of foreign bribery. (Revised Recommendation I)

Recommendations for Ensuring Effective Prosecution and Sanction of Famelyibery and related

Offences

5.

Concerning thémplementation of the offence of bribing a foreign public officielder the

Commonwealth Criminal Code, the Working Group recommends that Australia:

a)

clarify that tle foreign bribery offence applies regardless of the results of the conduct or the
alleged necessity of the payment; (Convention, Art. 1; Commentary 7)

1C



b) carry out its undertaking to amend as soon
the f oreign publ i c of ficial 6s country t o en:
Convention; (Convention, Art. 1; Commentary 8) and

c) carry out the undertaking to revise the existing publicly available guidance document on the
foreign bribery offence asoon as possible to clarify the defence of facilitation payments.
(Convention, Art. 1; Commentary 9)

6. Concerning thesanctionsfor the offence of bribing a foreign public official and the related
offences of moneilaundering and false accounting, the Working Group recommends that Australia:

a) increase the fine for legal persons for the foreign bribery offence to a level that is effective,
proportionate and dissuasive, in light of the size and importance of mainaliscompanies
as well as MNEs with headquarters in Australia; (Convention, Art. 3.1)

b) with respect to companies that have been convicted of foreign bribery (i) consider introducing
formal rules on the imposition of civil or administrative sanctiopsrulegal persons and
individuals convicted of foreign bribery, so that public subsidies, licenses, government
procurement contracts (including ODA procurement), and export credits and credit guarantees,
could be denied or terminated, including throughphavisions of the relevant contracts, as a
sanction for foreign bribery in appropriate cases, and include provisions for the termination of
such contracts in appropriate cases; and (ii) consider establishing a policy for denying access to
contracting oppdunities with public agencies, such as the public procurement agencies, EFIC
and AusAID, as well as including provisions for the termination of such contracts in appropriate
cases where contractors are convicted of foreign bribery after entering thectontr
(Convention, Art. 3.4; Revised Recommendation Il.v, VI ii) and

c) continue compiling statistics on the offence of money laundering, including the level of
sanctions and the confiscation of proceeds of crime. (Convention, Art. 7)

7. Concerning thediscretion to prosecute the offence of bribing a foreign public offittsd
Working Group recommends that Australia clarify that the Guidelines on the Prosecution Policy of the
Commonwealth prohibits consideration oétfactors listed in Article 5 of the Convention. (Convention,
Art. 5)

Il. Follow-Up by the Working Group
8. The Working Group will followup the following issues once there has been sufficient practice:
a) applicatiorof the defence of facilitation payments, in particular to determine whether Australian
companies conscientiously comply with the reekeéping requirements under section 70.4(3)

of the Commonwealth Criminal Code; (Convention, Art. 1; Commentary 9)

b) theapplication of the tax deduction for facilitation payments; ((1996 Recommendation of the
Council on the Tax Deductibility of Bribes to Foreign Public Officials)

c) application of the criminal liability of legal persons for the bribery of foreign pubficias;
(Convention, Art. 2)

d) the choice of proceeding with foreign bribery cases as summary conviction versus indictable

offences, and where the choice is made to proceed summarily, whether the resulting sanctions
are sufficiently effective, proportiate and dissuasive, as well as the sanctions imposed on

11



natural persons for foreign bribery, to determine whether monetary sanctions, including fine
penalties and confiscation, are imposed where appropriate; (Convention, Art. 3.1, 5)

e) whether in practicdustrali ads capacity to provide mut u
persons is frustrated where the request emanates from a Party that has established the non
criminal liability of legal persons for the foreign bribery offence (The Working Gratpsn
that this is a horizontal issue affecting many Parties.); and (Convention, Art. 9.1)

f) the use of false accounting offences under the Corporations Act, including the level of sanctions.
(Convention, Art. 8.1, 8.2)

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/57/42/35937659.pdf

12


http://www.oecd.org/dataoecd/57/42/35937659.pdf

Austria (February 2006)

The Working Group welcomes Austriabds recent e
liability of legal persons and the fact that the law will enter into force on 1 January 2006. The Working
Group notes that as of the time of thesmte visit, Austria had not yet established liability of legal persons
for the offence of foreign bribery as required by the Convention. The lead examiners and the Working
Group were accordingly unable to review the practical operation of such liability, as is catéshiplthe
Phase 2 process. The Working Group will assess the practical application of the new law both in the
context of normal Phase 2 follow up procedures and once there has been sufficient practice.

Based on its findings regarding Austria's impleraéinh of the Convention and the Revised
Recommendation, the Working Group (i) makes the following recommendations to Austria under part I,
and (ii) will follow up the issues in part Il when there is sufficient relevant practice.

l. Recommendations

Recomnendations for ensuring effective prevention and detection of the bribery of foreign public
officials

1. With respect to awareness raising and preventighated activities to promote the
implementation of the Convention and the Revised Recommendation, théngv@roup recommends
that Austria:

a) take measures, including appropriate training, to raise the level of awareness of the foreign
bribery offence within the public administration and among those agencies that interact with
Austrian companies that are aetin foreign markets, including trade promotion, export credit
and development aid agencies (Revised Recommendation, Paragraph I);

b) take further action to effectively improve awareness among companies, and in particular small
and medium sized companiesiagtin foreign markets, of the legislation regarding foreign
bribery and of the government's intention to enforce it, and to assist companies in their efforts
to prevent foreign briberfRevised Recommendation, Paragraph 1);

c) work with the accounting, auiig and legal professions to raise awareness of the foreign
bribery offence and its status as a predicate offence for money laundering, and encourage those
professions to develop specific training on foreign bribery in the framework of their
professionakducation and training systeirfi®evised Recommendation, Paragraph 1).

2. With respect to theetection and reportingf the offence of bribing a foreign public official and
related offences to the competent authorities, the Working Group recommends that Austr

a) establish procedures to be followed by employees of export credit, trade promotion and
development aid agencies for reporting credible evidence of bribery of foreign public officials
to competent prosecution authorities, and ensure that preventivbriaety clauses are
applied by subsidiaries of OeKB (Revised Recommendation, Paragraph |);

b) take measures to facilitate the reporting of suspicions of foreign bribery by private sector
employees, including clarifying the effect of section 86 CPC and demsg steps to better



protect from retaliatory action employees who report in good faith suspicious facts involving
foreign bribery (Revised Recommendation, Paragraph I);

c) strengthen efforts to provide guidance to entities subject to money launderingngepo
obligations in relation to foreign bribery and further assess and supervise the reporting
practices of relevant entities; (Revised Recommendation, Paragraph 1);

d) require auditors to report all suspicions of bribery by any employee or agent of thargoto
management and, as appropriate, to corporate monitoring bodies, and consider requiring
auditors, in the face of inaction after appropriate disclosure within the company, to report all
such suspicions to the competent law enforcement authoritieas@deRecommendation,
Paragraph V.B).

Recommendations for ensuring effective investigation and prosecution of offences of bribery of foreign
public officials and related offences

3. With respect to thénvestigation and prosecutiosf foreign bribery and rated offences, the
Working Group recommends that Austria:

a) monitor and evaluate the performance of investigation and prosecution agencies with regard to
foreign bribery allegations on an -going basis, including in particular with regard to
decisions notd open or to discontinue an investigation, and including in order to ensure that
considerations of national economic interest, the potential effect on relations with another
State, or the identity of the natural or legal person involved do not influeadauvibstigation
or prosecution of foreign bribery cases (Convention, Article 5; Revised Recommendation,
Paragraph I);

b) take all necessary measures to ensure that Austria does not decline to render mutual legal
assistance (MLA) in foreign bribery cases oa ground of bank secrecy, take all appropriate
measures to ensure the provision of MLA in foreign bribery cases without undue delay, and
consider developing methods to collect statistics regarding MLA while maintaining the
efficiency of a decentralized ggsn (Convention, Articles 9(1), 9(3));

C) ensure that the necessary resources, including specialized expertise, are made available to
prosecutors for the effective investigation and prosecution of the foreign bribery offence
(Convention, Article 5; Reviseddeommendation, Paragraph 1);

d) take appropriate measures to ensure (i) that all bribes offered, promised or given to a foreign
public official for any use of the official's position, whether or not within the official's
authorised competence, constitute blasis for a foreign bribery offence; and (ii) that a foreign
public official's acceptance of an undue advantage exceeding a small facilitation payment is
deemed contrary to the officialds duties aniqt
foreign bribery offence (Convention, Article 1);

e) issue and publicize guidelines to prosecutors clarifying that prosecution of allegations of
bribery of foreign public officials by legal persons is always required in the public interest
under the new law on theriminal liability of legal persons, subject only to clearly defined
exceptions, and develop guidelines with regard to organisational measures for business with
regard to the fight against bribery (Convention, Articles 2, 3, 5); and

f) provide appropriate tiaing to judges and law enforcement personnel, including prosecutors
and the staff of the Federal Criminal Investigation Office (BKA), with respect to the
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4.

investigation, prosecution and adjudication of foreign bribery cases (Revised
Recommendation, Paragial).

With respect tgelated accounting/auditing and tax offences and obligattbesWorking Group

recommends that Austria;

a) ensure that its law and practice adequately sanction accounting omissions, falsifications and
fraud relating to foreign briberyand reexamine whether the law applies to all companies
subject to Austrian accounting and auditing laws and whether such sanctions are capable of
being imposed on legal persons (Convention, Article 8); and

b) revise the Guidelines on income tax so that thecurately reflect the applicable law, and
provide training with regard to the relevant criminal law provisions to tax officials (Revised
Recommendation, Paragraph V).

With respect teanctionsthe Working Group recommends that Austria:

a) increase theriminal sanctions applicable to foreign bribery and in particular to serious cases
in order to provide for effectiveproportional and dissuasive sanctions (Convention, Article

3(1));

b) take all necessary measures to ensure that legal persons that enffageginbribery are
subject to effective, proportionate and dissuasive criminal penalties, including in cases where
the legal person may not have generated significant profits over the relevant period
(Convention, Articles 2, 3(1));

c) take appropriate meas# to ensure that diversion and qamishment pursuant to section 42
PC are excluded at least in all serious cases of foreign bribery (Convention, Article 3);

d) compile statistics with regard to cases brought and types of sanctions imposed with regard to
money laundering and accounting offences (Convention, Articles 7, 8).

Follow-up by the Working Group
The Working Group will follow up on the issues below, as practice develops, in order to assess:

a) with respect to the expected entry into force of the damthe liability of legal persons, the
application of the law as it applies to foreign bribery with regard to (i) liability generally and in
particular liability in cases of foreign bribery involving agents; (ii) sanctions generally
(Convention, Articles2, 3); (iii) the application of nationality jurisdiction to legal persons
(Convention, Article 4); (iv) the availability of MLA in criminal cases against legal persons
(Convention, Article 9);

b) the application of the foreign bribery provisions as case Eweldps, including with regard to
the autonomy of the offence from any requirement of proof of the law of the foreign public
of ficial'
intermediaries (Convention, Acte 1);

c) the enforcement of accounting and auditing obligations (Convention, Article 8); and the
implementation of anttorruption policies by the Austrian Development Agency and export
credit agencies.

s country, the definition of #Aforei



Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/16/22/36180957.pdf
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Belgium (June 2005)

Consequently, based on the findings of the Working Group witheresp t o Bel gi 1
implementation of the Convention and the Revised Recommendation, the Working Group makes the
following recommendations to Belgium. In addition, the Working Group recommends that certain issues
should be reexamined as the case law evolves.

. Recommendations

Recommendations to ensure the effectiveness of measures to prevent and detect the bribery of foreign
public officials

1. With respect to awarenessising efforts to promote the OECD Convention and prosecution of
the offence of bribery oforeign public officials under Belgian argorruption law, the Working Group
recommends that Belgium:

a) develop its efforts to raise awareness of the offence of bribery of foreign public officials within
the administration and in the quagivernmental sect, particularly for those employees likely
to play a part in the detection and reporting of acts of transnational bribery, and those coming into
contact with Belgian businesses exporting or investing abroad, as well as with the Belgian public
(Revised Reemmendation, Section ).

b) take the necessary measures, in cooperation with the professional organisations and sectors of the
economy concerned, to increase private sector awareness of the offence of bribery of foreign
public officials, and to promote andsést in the implementation of preventive organisational
measures within businesses present in foreign markets (Revised Recommendation, Sections | and
V C. (i)).

2. With respect to other measures of prevention, the Working Group recommends that Belgium:

a) examire the principles and procedures in force in all the bodies and authorities responsible for
granting public subsidies, public procurement contracts or other advantages awarded by public
authorities, in order to ensure that there is a fully efficient syktemefusing such advantages to
enterprises determined to have bribed foreign public officials (Revised Recommendation,
Sections Il v) and VI).

3. With respect to detection, the Working Group recommends that Belgium:

a) adopt measures to ensure that employeeas iwlyood faith denounce suspected acts of bribery
are given effective and adequate protection so that they can report those acts to the prosecuting
authorities without fear of being dismissed or taken to court (Revised Recommendation, Section

l).

b) remind pblic officials, through a circular or other means, of their obligation under Article 29,
paragraph 1 of the Criminal Investigation Code to inform the prosecuting authorities of any
offence of bribery of foreign public officials that comes to their knogéeith the performance of
their functions, and examine the appropriateness of instituting a comprehensive system of
sanctions for nowompliance with this obligatioffRevised Recommendation, Sections | and

11(v)).
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Cc) prepare a circular as soon as possible dibrtax officials, reminding them of the general
prohibition, under criminal law, on giving any kind of advantage to a foreign public official
(Convention, Article 1; Revised Recommendation, Section V).

d) clarify the requirement that auditors of companycats who uncover evidence of possible acts
of bribery must inform management and, as appropriate, the corporate monitoring bodies of the
company, and consider making it an express legal obligation for auditors to report to the
prosecuting authorities anypvolvement of the company whose accounts they audit in acts of
bribery in foreign markets, in cases where the auditor has duly notified the corporate bodies
concerned but they have failed to act (Convention, Article 8; Revised Recommendation, Section
Viv)).

e) set up multidisciplinary coordination among the different judicial and police departments,
accompanied by a memorandum of understanding with the public services, with regard to the
control and detection of bribery of public officials (Revised Recommauion Section I).

Recommendations to ensure the effective prosecution of the offence of bribery of foreign public officials
and related offences

4, With respect to prosecution, the Working Group recommends that Belgium:

a) formally clarify, by circulars or angther official means, its criminal policy with regard to active
bribery of foreign public officials, to encourage police and prosecutors to systematically seek to
establish the liability of persons suspected of having committed the offence (Revised
Recommadation, Section I).

b) carry out an adequate training policy for those involved in criminal proceedings (police,
prosecutors and examining magistrates) for the offence and establish a specialised branch to deal
with economic and financial crime cases (Readif&commendation, Section |; Annex to the
Revised Recommendation, Paragraph 6).

c) define an autonomous notion of foreign public official that fully complies with the requirements
of the Convention and, with the same aim, take remedial legislative measeresite the full
effectiveness -terfitoriaBantd gniversalguwisdieions ovar bribery of foreign
public officials committed outside Belgium (Convention, Article 1; Phase 1 Evaluation;
Convention, Articles 4 and 5).

d) clarify, within the franework of the bill currently being drafted to amend the law concerning the
criminal liability of legal persons, how the mental element is imputed for the intentional offence
of transnational bribery, in order to facilitate prosecution (Convention, Arzckesd 3; Revised
Recommendation, Section I).

€) ensure, as part of the ongoing reform of mutual legal assistance in criminal matters, on the one
hand, that simplified national procedures are introduced for active and passive mutual assistance
in the absencef an international agreement (Convention, Article 9); and, on the other hand, that
it is clarified that invoking Bel giumbés esser
of foreign bribery will not be influenced by the considerations meatlom Article 5 of the
Convention (Convention, Article 5).

5. With regard to sanctions, the Working Group recommends that Belgium:
a) draw the attention of prosecutors to the importance of vigorously pursuing accouokatigpns

that could conceal the paymeott a bribe to a foreign public official (Convention, Article 3;
Revised Recommendation, Section V A) iii)).
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b) consider, either as part of the revision of the law on criminal liability of corporations or by any

6

other means, the disqualification by law frombfic procurement of enterprises that are
convicted of bribery of foreign public officials, (Convention, Article 3; Revised
Recommendation, Section VI ii)).

introduce expeditiously into Belgian tax law a general prohibition on the tax deductibility of any

kind of advantage given to a foreign public official (Phase 1 Report; Revised Recommendation,
Sections Il vii) and V).

Follow-up by the Working Group

The Working Group will follow up the following issues, in the light of developments in case law

and pactice, in order to verify:

a)

b)

whether the current definition of bribery under Article 246 of the Criminal Code specifically
covers the giving of an advantage (Convention, Article 1).

whether the treatment of the offence of bribery of a foreign public dfficafirms that the
notion of the exercise of the official functions of a public official is broadly conceived
(Convention, Article 1).

whether the human and material resources allotted to the federal police and their attribution allow
for effective proseaation of complex cases of foreign bribery (Revised Recommendation, Section

).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/59/8/35461651.pdf

Report on progress sice June 2005:
http://www.oecd.org/datacecd/41/16/39937450.pdf
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Brazil (December 2007)

Based on the findings of the Workingdsip regarding the application of the Convention and the
Revised Recommendation Wrazil, the Working Group Jimakes the following recommendations to
Brazil, and (i) will follow -up certain issues when there has been sufficient practice.

. Recommendatians

Recommendations for ensuring effective prevention and detection of the bribery of foreign public

officials

1. With respect tqrevention, awareness raising and trairacgjvities to promote implementation
of the Convention and the Revised Recommendation, the Working Group recommends that Brazil:

a)

b)

c)

Pursue its efforts to raise the level of awareness of and provide training on the foreign
bribery offence within the public administration, notably among diplomatieseptations,

trade promotion, export credit and development aid agencies, as well as other public
institutions involved with Brazilian companies operating abroad (Revised Recommendation,
Paragraph I);

Significantly step up efforts, in cooperation withsimess organisations and other civil
society stakeholders, to improve awareness of the foreign bribery offence among companies,
and in particular small and medium size companies, active in foreign markets, and advise
and assist companies with regard topghevention and reporting of foreign bribery (Revised
Recommendation, Paragraphdjd

With respect to export credits, (i) take necessary measures to raise awareness of the foreign
bribery offence among staff of the Brazilian Development Bank (BNDE$)ersure that
applicants requesting export credit support are made expressly aware of the foreign bribery
offence and its legal consequenc@i$ put in place due diligence procedures to verify that
applicantsare not engaging in acts of bribery; ang @onsider adhering to the 2006 OECD
Council Recommendation on Bribery and Officially Supported Export Credits. A similar
approach should be considered in the context of infrastructure projects and any aid funded
procurement contracts run by BNDES (Reviséecommendation, Paragraphs I, Il.v and
VLiii) .

2. With respect to théetection and reportingf the foreign briberyoffence and related offences to
the competent authorities, the Working Group recommends that Brazil:

a)

b)

Adopt comprehensive measures totecb public and private sector whistleblowers in order
to encourage those employees to report suspected cases of foreign bribery without fear of
retaliation (Revised Recommendation, Paragraphs | and V..C.iv)

Regularly remind Brazilian public officials (gamlarly those in diplomatic representations,
the tax administratiorand in trade promotion, export credit and development aid agencies,
as well as in other public institutions involved with Brazilian companies operating abroad)
of their obligation to rport instances of foreign bribery, and encourage and facilitate such
reporting (Revised Recommendation, Paragraph 1);
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c) Take additional measures to encourage Brazilian businesses active in foreign markets (i) to
implement adequate internal company contesid standards of conduct, with a particular
focus on the control of foreign operations and on compliance with the law criminalising
foreign bribery; (ii) to develop monitoring bodies (such as audit committiéwd) are
effective and independent from managmt; and (iii)) to make statements in their annual
reports about their internal compliance programs for the prevention and detection of foreign
bribery (Revised Recommendation, Paragraphs |, Il.iii and V.C);

d) With regard to accounting and auditing, (i) wowkith the accounting and auditing
professions taaise awareness of the foreign bribery offence emcburage the detection
and reporting of suspected instances of foreign bribery; (ii) require external auditors to
report all indications of possible act$ foreign bribery to company management and, as
appropriate, to corporate monitoring bodies; (iii) consider requiring external auditors to
report such suspicions to the competent law enforcement authorities; and (iv) consider
enactment of legislative refms that would require all large Brazilian companies (whether
listed or unlisted) to submit to an external audit (Revised Recommendation, Paragraphs |,
ILiii and V.B); and

e) With regard to money laundering and foreign bribery, ensure that the institutidns an
professions required to report suspicious transactions, their supervisory authorities, as well
as the Council of Control of Financial Activities QOAF) itself, receive appropriate
directives and training (including typologies) on the identification aegonting of
information that could be linked to foreign bribery; aprbceed with the adoption of
foreseen legislation which aims to extemwney laundering reportinglue diligence and
record keepingobligations and requirements to members of the legdl atounting
professions (Convention, Article 7; Revised Recommendation, Paragraph I).

Recommendations for ensuring effective investigation, prosecution and sanctioning of foreign bribery
and related offences

3. With respect to thenvestigation and prosetion of foreign bribery and related offences, the
Working Group recommends that Brazil:

a) Ensure that sufficient resources are made available and that training is provided to relevant
law enforcement authorities, including the Federal Police, State Pafidethe Ministério
Publico Federaffor the effective detection and investigation of foreign bribery offences; and
consi der developing specialised prosecutor
prosecute complex economic and financial crimesluiting the foreign bribery offence
(Convention, Article 5; Revised Recommendation, Paragraphs | and Il);

b) Take necessary measures to ensure that all credible foreign bribery allegations are
proactively investigated, and remind the Federal Police and thistitio Publico Federal
of the importance of actively looking into the range of possible sources of detection of
foreign bribery (Convention, Article 5; Revised Recommendation, Paragraphs | ardlll);

c) Encourage law enforcement authorities to make fsdl af the broad range of investigative
measures available to Brazilian investigative authoritiesluding special investigative
techniques and access to financial informatiorgrder to effectively investigate suspicions
of foreign bribery (ConventiorArticle 5; Revised Recommendation, Paragraphs | and I1)
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4. With respect to thdiability of legal personsthe Working Groupacknowledges the recent
initiatives taken by Brazil in this area anecommends that Brazil (tpke urgent steps to establiske th
direct liability of legal persons for the bribery of a foreign public official; (ii) put in place sanctions that are
effective, proportionate and dissuasive, including monetary sanctions and confiscation; and (iii) ensure
that, in relation to establiskgnjurisdiction over legal persons, a broad interpretation of the nationality of
legal persons is adopted (Convention, Articles 2n@4; Revised Recommendation, Paragrgph

5. With respect tganctions for foreign briberyhe Working Group recommentsat Brazil:

a) Take all necessary measurespimvide that proceeds of foreign bribery can always be
confiscated, including where they are in the hands of a third party not acting in good faith,
and regardless of whether that third party is a natural ot [Egaon, or that monetary
sanctions of comparable effect are applicable (Convention, Article 3); and

b) Pursue efforts to require agencies in charge of administering public funds and government
contracts (including those responsible for export credit gusganpublic procurement and
privatisation processes) to (i) take due consideration of prior convictions for foreign bribery
offences in their contracting decisions and (ii) put in place due diligence procedures where
there are suspicions that applicantgl@nts have been or are involved in payment of bribes
to foreign public officials with a view to suspending or withdrawing support (Revised
Recommendation, Paragraphs |, Il.v and VI).

6. With respect taelated tax offenceshe Working Group recommenttsat Brazil:

a) Clarify the prohibition on the deductibility of bribes hytrioduéng an express denial for
foreign bribe paymentseither in the tax legislation or through another appropriate
mechanism that is binding and publicly availafifevised Recommelation, Paragraph 1V;
1996 Recommendation on the Tax Deductibility of Bsitbo Foreign Public Officials); and

b) Expressly communicate to tax inspectors the-taondeductibility of bribes and the need to
be attentive to any outflows of money that could espnt bribes to foreign public officials,
including commissions, bonuses and gratuitigspugh the issuance of guidelines or
manuals, and training programmes (Revised Recommendation, Paragraph IV; 1996
Recommendation on the Tax Deductibility of Br#toForeign Public Officials).

Il. Follow-up by the Working Group
7. The Working Group will follow up the issues below, as practice develops, in order to assess:

a) The adequacy of the limitation period for completing criminal investigations in foreign
bribery @ases (Convention, Article 6);

b) Br azi | & i) peotdepramptyand effective mutual legal assistance for offences under
the Convention; and (ii) providand obtain mutual legal assistance in foreign bribery
investigations involving legal persons (@ention, Article 9);

c) Whether,in relation to extradition, (i) considerati®rof national economic interest, the
potential effect on relations with another State and the identity of the person inunbiag
influence decisionsto grant or refuse extradith; and (i) whether Brazil initiates
prosecutions of its nationals in circumstances where extradition is refused (Convention,
Articles 5 andL0);
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d)

f)

9)

h)

How jurisdictionis exercisedver natural and legal persons when the offence takes place in
part or wholly &road (Convention, Article 4);

Whether the foreign bribery offence in the Penal Code (i) covers an act of bribery through an

intermediary,; (ii) covers any use of the pt
of ficialbds authoni soedecommet erd emeit s of t h
of ficial 0; and (iv) effectively narrows the

act or omission of the foreign public official to an international business transaction,
contrary o Article 1 of the Convention (ConventipArticle 1);

Whet her the offence of Afconcuss«o0 in art:.i
foreign bribery cases and could be used as a basis to preclude prosecution of a perpetrator
for the offence of bbery of a foreign public official (Convention Articles 1 and 5);

Whether the sanctions, including confiscation measures, handed down by the courts for the
offence of bribery of a foreign public official are effective, proportionate and dissuasive
(Convention, Article 3);

The applicationof the money laundering offenaghere the predicate offences foreign
bribery, including (i) where the foreign bribeisyy committedabroadby a legal persan(ii)
where the foreign bribery is committed in a country whiaes not criminalise this
predicate offencegnd (ii) the sanctions imposed (Convention, Articleaf)d

The effective prohibition in Brazilian company law of offences listed in Article 8.1 of the
Convention (Convention, Article 8; Revised Recommendakanagraph V).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/61/30/39801089.pdf
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Bulgaria (June 2003)

I n concl usi on, based on the findings of the
of the Convention and the Revised Recommendation, the Working Group makes the following
recommendations to Bulgaria. In addition, the Working Group recomntkatisertain issues be revisited
as casdaw develops.

l. Recommendations
Recommendations for Ensuring Effective Mechanisms for Preventing and Detecting Foreign Bribery

With respect to awareness raising with a view to promoting the implementation oftthe a
bribery legislation, the Working Group recommends that Bulgaria:

1. Take measures to raise the level of awareness of the foreign bribery offence among officials in
government agencies that could play a role in detecting and reporting it and undertetiee gifeblic
awareness activities for the purpose of educating and advising the private sector on the offence. (Revised
Recommendation, Article 1)

2. Develop the role of the Bulgarian Trade Promotion Agency in awareasdsg and in
deterrence, by consideg measures which prevent public funds being spent on assistance, or official
support given, to companies involved in foreign bribery. (Revised Recommendation, Article I)

3. Work proactively with the accounting, auditing and legal professions to estafalising and
awarenessaising activities about the foreign bribery offence in order to maximise the opportunities for
prevention and deterrence within the business community. (Revised Recommendation, Article I).

4, Maintain statistics as to the number,usies and subsequent processing of allegations of
violations of the laws against foreign bribery and consider ways of making sufficient information available

as a matter of public record on cases of bribery heard by the courts, including acquittalsioosnaic
interpretations of the law, to meet the needs of judges, lawyers and those engaged in research, as well as
the media and the public. (Revised Recommendation, Article I).

With respect to other preventive measures, the Working Group recommanBsiltiaria:

5. Encourage the introduction of codes of conduct and compliance policies in corporations.
(Revised Recommendation, Article VI).

6. Consider operating a policy of excluding any individuals, or any entittesse directors or
officers have ben found to have been involved in foreign bribery from eligibility for government contracts
(Convention, Article 3; Revised Recommendation, Article VI).

With respect to the reporting of foreign bribery to the appropriate authorities, the Working Group
recommends that Bulgaria:

7. Consider the introduction of measures of whistleblower protection sufficient to protect

employees, both in the public and private sectors, from dismissal in order to encourage individuals to
report suspected cases of foreigioery without fear of retaliation. (Convention, Article 5).
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8. Bearing in mind the vital role of accountants in uncovering and reporting foreign bribery,
consider measures designed to encourage increased reporting by members of the profession; and conside
requiring auditors to report indications of possible illegal bribery to the competent authorities.
(Convention, Article 8, Revised Recommendation, Article V B 4).

9. Encourage the enforcement agencies to provide appropriate feedback on reportgiibdeane
order to assist the tax and other authorities in improving their detection and reporting capabilities with
regard to foreign bribery. (Revised Recommendation, Articles | and Il (ii)).

With respect to detection, the Working Group recommend$ihigaria

10. Provide all officials having a role in the detection, reporting and enforcement of the foreign
bribery offence with detailed and regularly updated training about the content of the offence, and guidance,
in the form of guidelines or typologs where appropriate, on the circumstances in which it occurs and how
to recognise it. (Revised Recommendation, Article I)

11 Establish clear guidelines for the tax authorities to encourage the detection of foreign bribery, and
consider introducing arxpress denial of deductibility in order to strengthen the mechanisms available for
detecting and deterring the offence. (Revised Recommendation, Article V).

12. Take steps to ensure that the officials responsible for processing requests for informagion u

the Access to Public Information Act are properly trained so that information necessary for the detection
and reporting of foreign bribery is available to the fullest extent allowed by that statute. (Revised
Recommendation, Article I).

Recommendatios for Ensuring Adequate Mechanisms for the Effective Prosecution of Foreign Bribery
Offences and the related Mondyaundering Offences

13. The Working Gr oup -compliarcd witB érticte &2rof thedCGonvemtmom and
therefore encourages it togmeed diligently with the recently instituted measures aimed at fulfilling the
requirements of the Convention by establishing the liability of legal persons for the bribery of a foreign
public official, and put in place sanctions that are effective, ptopate and dissuasive, including, in
particular, confiscation in cases where the proceeds or assets are in the hands of a legal entity.
(Convention, Articles 2, 3).

The Working Group recommends that Bulgaria:

14. Consider putting in place a centratismechanism for the periodic review and evaluation of the
effectiveness of the enforcement efforts of the different agencies involved in the fight against foreign
bribery. (Convention, Article 5).

15. Employ special investigative techniques in respecdhefforeign bribery offence where needed,

and: (i) ensure that they are available in cases involving requests to lift judicial immunity and (ii) clarify
the procedures for applying for authorisation to use such techniques, in order to ensure that these are
consistently applied and the tidimits respected. (Convention, Article 5).

16. Examine the rules applicable to the lifting of bank secrecy in the course of financial

investigations and the manner in which they are currently applied, to ensure thaiciess is simple and
consistently implementedConvention, Articles 5, 9).
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17. Consider, within the constitutional principles of the State, measures that may be taken in order to
ensure that judicial immunity does not impede effective investigatimsepution and adjudication in
foreign bribery cases. (Convention, Article 5).

Il. Follow-up by the Working Group

The Working Group will follow up on the issues below, as the-tageon the foreign bribery
offence develops, to assess:

18. The applicatio of sanctions, in particular the fines now available under Articles 304 and 305a of
the Penal Code, in order to determine whether they are sufficiently effective, proportionate and dissuasive
to deter and penalise the offence of foreign bribery. (Conuendirticle 3).

19. Whether the existing language defining the elements of the offence of foreign bribery is
sufficiently clear to be used in practice in cases where a benefit is directed to a third party. (Convention,
Article 1).

The Working Group wilfurthermore monitor developments in the following area:

20. Whether the proposed Law on the Amendment and Supplements to the Law on Measures Against
Money Laundering is passed by the National Assembly (Convention, Article 8).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/8/19/2790505.pdf

Report on progress since June 2003:
http://www.oecd.org/dataoecd/53/60/36101867.pdf
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Canada (March 2004)

Based on the findings of the Working Group regarding the application of the Convention and the
Revised Reammendation by Canada, the Working Group (i) makes the recommendations to Canada under
part 1, and (ii) will followup the issues in part 2 when there has been sufficient practice in Canada in
respect of cases involving the bribery of foreign public officia

l. Recommendations
Recommendations for Ensuring Effective Measures for Preventing and Detecting Foreign Bribery

1. The Working Group recommends that, with respect to promoting awareness of the Convention
and the CFPOA, Canada establish a more systematic@ordinated approach to promoting awareness,

and increase efforts to promote awareness of the CFPOA in all the government agencies involved in the
implementation of the CFPOA. (Revised Recommendation, Paragraph I)

2. Concerning the investigation and proggon of cases involving the bribery of foreign public
officials, the Working Group recommends that Canada consider establishing a coordinating role for one of
the principal agencies responsible for the implementation of the CFPOA for purposes inchaling t
following: 1. Collecting information from the police and prosecutorial authorities at the federal and
provincial levels about investigations and prosecutions to ensure that, for instance, resources are not
duplicated where more than one authority hasgiction; and 2. Maintaining specialized knowledge on

the CFPOA to be available to the provincial (and where applicable, municipal) authorities involved in the
enforcement of the offence. (Revised Recommendation, Paragraph I)

3. With respect to the prevaoh and detection of the bribery of foreign public officials through
accounting requirements, external audit and internal company controls, the Working Group recommends
that Canada:

a) Consider the introduction of amendments to the federal Canada Busimggsaions Act
(CBCA) to prohibit the making of offthe-books accounts and transactions, the recording of
nonexistent transactions, and the use of false documentation, and consult with the provinces
in an effort to ensure that the provincial legislatiddoameets these standards [Convention,
Article 8.1; Revised Recommendation, Paragraph V. A. (i)]

b) Review the relevant legislation in consultation with the provinces to consider: 1. whether the
requirements to submit to an independent external audit agaiade in view of the rule that
permits large private corporations to exempt themselves from the requirement; and 2.
broadening the prohibitions for participating in audits in order to improve auditor
independence. [Revised Recommendation, Paragraphs(Y aBd (ii)]

c) Consider requiring the auditor to report indications of foreign bribery to the competent
authorities: [Revised Recommendation, Paragraph V. B. (iv)]

d) Encourage the development and adoption of adequate internal company controls, including
standards of conduct. [Revised Recommendation, Paragraph V. C. (i)]

1 The Working Group notes that this is a general issue for many Parties.
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4, With respect to other measures for preventing and detecting foreign bribery, the Working Group
recommends that Canada:

a) Consider clarifying the policy statements on reporting wrongdaing illegal acts in the
workplace with a clear statement that an employee may either follow the internal disclosure
procedure or report an offence directly to the law enforcement authorities, and that there
should be no administrative or disciplinary me&as applied to an employee who, in good
faith, does decide to report directly to the law enforcement authorities. (Revised
Recommendation, Paragraph I)

b) Issue specific instructions to foreign representations, including embassy personnel, concerning
the seps that should be taken where credible allegations arise that a Canadian company or
individual has bribed or taken steps to bribe a foreign public official, including the reporting of
such allegations to the competent authorities in Cahadevised Reammendation,
Paragraph I)

c) Review the prohibition under the federal Income Tax Act against reportingarariminal
offences detected in the course of tax audits performed by the Canadian Customs and Revenue
Agency to the law enforcement authoritieseyiRed Recommendation, Paragraph 1)

d) Review the disclosure policy and procedure of the Canadian International Development
Agency (CIDA) and Export Development Canada (EDC) to ensure that there is disclosure to
the law enforcement authorities or the Febl@asecution Service of the Department of
Justice, where, in the course of transacting business with a company, credible evidence arises
that a violation of the CFPOA has occurfd@evised Recommendation, Paragraph 1)

Recommendations for Ensuring Adeqte Mechanisms for the Effective Prosecution and Sanctioning
of Foreign Bribery Offences

5. The Working Group recommends that Canada:

a) Consider issuing some form of guidance to assist in the interpretation of the exception under
section 3 (4) of the CFPOA ifdacilitation payments. (Convention, Article 1; Commentary 9
to Convention)

b) Consider amending the part of the definitio
results in the requirement that the purpose of the bribe be for obtaining an advaritege
course of businedsr profit. (Convention, Article 1)

c) Reconsider the decision to not establish nationality jurisdiction over the offence of bribing a
foreign public official. In the event that Canada does not change its position, the Working
Groy recommends that this issue continue to be monitored. (Convention, Article 4.2 and 4.4;
Phase 1 Evaluation)

2 The Working Group notes that this is a general issue for many Parties.

3 The Working Group notes that this is an issue for other Parties. This recommendation shall not be
interpreted as a suggestion that the policies of EDC do not meet the standards set out in the Action
Statement on Bribery and Officially Supported Export Credits.
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d) With respect to prosecutorial discretion and the guidelines in the FPS Deskbook, clarify that,
in investigating and prosecuting the bribery ofoeefgn public official, there are no proper
considerations of national economic interest, the potential effect on relations with another
state, or the identity of the natural or legal entities involved, and establish guidance to
prosecutors on how to preed when they decline to prosecute a case that potentially involves
one of the public interest factors listed in the FPS Deskbook. (Convention, Article 5)

e) Consider revisiting the policies of agencies such as Export Development Canada (EDC), the
Canadianinternational Development Agency (CIDA) and Public Works and Government
Services Canada (PWGSC) on dealing with applicants convicted of bribery and corruption,
given that Canada does not impose additional civil or administrative sanctions upon a person
or company convicted of the bribery of a foreign public official. [Convention, Article 3.4,
Revised Recommendation, Paragraphs Il v) and V1 ii)]

f) Compile statistical information on the sanctions for the offence of bribing a foreign public
official as well asrelated omissions and falsifications in respect of the books, records and
accounts of companies, in a manner that differentiates between the sanctions for legal persons
versus natural persons and includes information about the forfeiture of bribes anocteds
of bribery. It is also recommended that Canada consider differentiating between the sanctions
obtained through the pldaargaining process and those obtained through ordinary trial
proceedings (Convention, Article 3.1, 3.3 and 8.2).

Il. Follow-up by the Working Group

6. The Working Group will followup the following issues once there has been sufficient practice
under the CFPOA:

a) Application of the revised law on the liability of legal persons [B#G @A An Act t o
the Criminal Code (crimifa | i abi |l ity of organizations)o],
of Commons on 12 June 2003, to CFPOA cases. (Convention, Article 2; Phase 1 Evaluation)

b) Application of the exception under section 3 (3) of the CFPOA for reasonable expenses
incurred in god faith.

c) Application of sanctions to natural and legal persons for offences under the CFPOA as well as
related omissions and falsifications in respect of the books, records and accounts of
companies. [Convention, Article 3.1, 3.3 and 8.2; Phase 1 HimiuaRevised
Recommendation, Paragraph V. A. (ii)]

7. In addition, the Working Group will follovap implementation of the various initiatives
announced by the Government of Canada following thsitervisit.

4 This recommendation shall not be interpreted as a suggestion that the policies of EDC do not meet the
standards set out in the Action Statement (of the OECD Working Party on Export Credits and Credit
Guarantees) on Bribery and Officially Supported Ex@redits.



NOTES

Following the onsite visit, the Canadian authorities announced that it would be undertaking initiatives
including the following:

Ensure that the DFAIT media relations division has an accuratrstadding of the CFPOA (in
response to the release of erroneous information about the application of the CFPOA to the
media).

Amend the CIl DA -Cloocrwnmentonfi Prtoigr ammi ng: A Prim
information about the facilitation paymentsception in the CFPOA

RCMP will take steps to add the CFPOA to the list of offences for which it has the mandate to
investigate in its PROOF document.

The CCRA began developing a section in its Audit Manual to deal with the application of section
67.5 of he Income Tax Act as it relates to outlays and expenses incurred under section 3 of the
CFPOA. As well, CCRA undertook to revise its Investigation Manual to include a reference to
the CFPOA.

Team Canada plans to add links on the CFPOA to its Export Savetusite and will refer to the
CFPOA in the nebyBtedi GubdeofoAEKppPprtingo.
Awareness training sessions will be held in order to assist federal public servants in interpreting
the two policy documents regarding the internal disclosuiafofmation on offences committed

by government officials.

The Minister of Finance of Québec announced in the budget speech of 11 March 2003 that the
Québec Income Tax Act would be amended to disallow payments for the purpose of doing
anything that is anffence under section 3 of the CFPOA, and that the amendment would operate
retroactively to the date the CFPOA came into force.

In order to reinforce the practice that has evolved concerning the sharing of information about
cases between the police agescithe RCMP has undertaken to work with its partners to establish

a protocol whereby police agencies would inform the RCMP about cases involving the CFPOA.
The FPS Deskbook will be amended to reinforce the recommendation already contained therein
aboutthe recording of reasons for decisions to not prosecute.

Cl DA6s auditors are exploring the possibility
effectively verify and trace the use of funds where an applicant has been convicted of bribery.

The Government of Canada announced that on 12 June 2003 a Bill was introduced into Parliament
[BilC-46 AAn Act to amend the Cri minalg aQohdeer i(nQa)poi]
which, inter alia, 1. creates an offence of threatening or retajiajainst employees who report
unlawful conduct to the law enforcement authorities, and 2. establishes the authority for a justice
or judge to issue general and specific production orders for the obtaining of documents from
persons, including financial $titutions, other than those under investigation.

Establish a legislative and regulatory framework regarding the reporting by lawyers and legal
firms of money laundering transactions to competent authorities.
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Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataocecd/20/50/31643002.pdf

Report on progress since March 2004:
http://www.oecd.org/datacecd/5/6/3884779.pdf
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Chile (October 2007)

The Working Group is seriously concerned that as of the Phassiarisit in March 2007 Chile had
not taken any steps to address the Working Group
of legal persons, sanctions, jurisdiction, bank secrecy or the foreign bribery offence. While the Working
Group notes that Chile has engaged in efforts to implement the Convention, it recommends, as set forth
below, that Chile take prompt action in order to aghifull compliance with Articles 1, 2, 3, 4 and 9 of the
Convention.

As discussed in the body of this report, the Working Group considers that Chile's expressed intent in
the Phase 1 report to remedy several issues ctompliance with the Conventicas part of a general
process of Penal Code reform has not been successfully achieved. The Working Group notes the still very
preliminary nature of the Penal Code reform project and its uncertain future schedule and outcome.

In this context, the WorkingiGoup notes with interest Chileds ef
to prepare legislation with regard to sanctions on legal persons for foreign bribery outside of the context of
Penal Code reform. It strongly urges Chile to proceed as prompthossbie to adopt legislation
providing for both liability and sanctions on legal persons that fully complies with the Convention. With
regard to the foreign bribery offence, sanctions generally and jurisdiction, the Working Group also notes
that preliminay work by the National Group of Experts against Corruption (GNECC) to prepare draft
legislation has begun since the-site visit. The Working Group also strongly urges the prompt adoption
of legislation in these areas, as well as in the area of bankgecre

Considering the seriousness of the situation it has observed in Chile, the Working Group will engage in
an exceptional additional review of Chile's legislation (Phase 1bis) one year from now in parallel with

Chil ebs oral f ol loocw supon Thhisl erbesviiemp Iweinhelntfati on o
Convention and on Chilebds efforts to address the
also decide whether to conduct a supplementargitenevaluation (Phase 2bis) of Chiteview of the

reports that wild.l be provided by the Chilean auth

Based on its findings regarding Chile's implementation of the Convention and the Revised
Recommendation, the Working Group also (ikegthe following recommendations to Chile under part I;
and (ii) will follow up the issues in part Il when there is sufficient relevant practice.

l. Recommendations

Recommendations for ensuring effective prevention and detection of the bribery of forpigblic
officials

1. With respect to awareness raising and preventigtated activities to promote the
implementation of the Convention and the Revised Recommendation, the Working Group recommends
that Chile:

a) take additional measures, including furtheiriing, to raise the level of awareness of the
foreign bribery offence within the public administration and among those agencies that
interact with Chilean companies active in foreign markets, including trade promotion, export
credit and development aigencies (Revised Recommendation, Paragraph I);
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b)

d)

provide support forprivate sector initiatives such aeminars, conferences and technical
assistance targeted at the business sector on foreign bribery asdieim cooperation with
businessand other rievantorganisationsassist companies in engaging in preventive efforts
(Revised Recommendation, Paragraph I);

work with the accounting, auditing and legal professions to raise awareness of the foreign
bribery offence and its status as a predicate offdac money laundering, and encourage
those professions to develop specific training on foreign bribery in the framework of their
professional education and training systéRevised Recommendation, Paragraph 1);

require CORFO to adopt antiribery polices with regard to export credit operations, and
consider adhang to the 2006 OECD Council Recommendation on Bribery and Officially
Supported Export Credi{fRevised Recommendation, Paragraph I);

considemaintaining antbr formalising the GNECC as an os@ghtand coordinating body
for effective implementation of the foreign bribery offenceCGhile, including awareness
raising activities for the public and private se¢i®evised Recommendation, Paragraph I)

2. With respect to theetection and reportinof the offence of bribing a foreign public official and
related offences to the competent authorities, the Working Group recommends that Chile:

a)

b)

d)

revise the instruction document sent to Ministry of Foreign Affairs (MFA) staff regarding
foreign bribery to btter reflect the nature of the foreign bribery offence and applicable
reporting obligations, and issue it to all MFA staff including those at PROCKReised
Recommendation, Paragraph I)

take steps téacilitate the reporting of suspicions of foreigriberyto prosecutorsincluding

by improving the enforcemewf the general duty for public officials to report suspicions of
crimesdirectly to law enforcement authorities under a¥5 CPCand art.55 of Law N°
18,834 andenhance and promotke protecion of private and public secte@mployees who
reportin good faithsuspicions of foreign bribery, in order to encourage them to report such
suspicions without fear of retaliatigRevised Recommendation, Paragraph |);

introduce money laundering repog requirements for appropriate nrbnancial entities
including lawyers, accountants and auditors (Convention, Article Révised
Recommendation, Paragraph |

require auditors to report all suspicions of bribery by any employee or agent of the company
to management and, as appropriate, to corporate monitoring bodiesakendteps to
improve the effectiveness of auditors' reporting obligations to completenénforcement
auttorities as establishedn art. 59 of the Company Regulations (R$ (Revised
Recommendation, Paragraph V.B).

Recommendations for ensuring effective investigation and prosecution of offences of bribery of foreign
public officials and related offences

3. With respect to thénvestigation and prosecuticof foreign bribery and relatedffences, the
Working Group recommends that Chile:

a) clarify, in an instruction or other appropriate meastireyules governing the investigation

and prosecution of foreign bribery and in particular any possible exceptions to the general
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rule of mandatory prosecution (Convention, Article 5; Revised Recommendation,
Paragraphi);

b) align the rules fofifting bank secrecy irforeign briberycaseswith the rulesapplicable in
domestic bribery casesd in money laundering investigations by the Financial Inezitig
Unit (UAF); and take measures to ensure that financial institutions provide the required
financial information promptly in appropriate cas@3onvention, Article 5 and 9(3)
Revised Recommendation, Paragrapgh 1)

c) take all necessary measures to emdhat Chile will not decline to render mutual legal
assistance (MLA) in foreign bribery cases on grounds of bank secrecy; and thatavilb®
provided incriminal and norcriminal cases oforeign bribery involving legal persons
(Convention Articles 2 and);

d) consider aligning the treatment of the foreign bribery offence with the money laundering
offence with regard to the investigative tools made potentially available to prosecutors in
appropriate cases (Convention, Article 5; Revised Recommendatiogrdgdrd);

e) promptly take all necessary action to enstivat territorial jurisdiction extends over all
foreign bribery offences committed in whole or in part in Chilean territory; and adopt
nationality jurisdiction in foreign bribery cases in order torgjteen enforcement of the
offence (Convention, Article 4(1), (2) and (4));

f) take action to ensure that the overall limitations period for the foreign bribery offence is
sufficient to ensure adequate investigation and prosecution, including that the @wo ye
period for formalised investigations can be extended as necessary (Convention, Articles 5
and 6;Revised Recommendation, Paragraph 1)

4, With respect to theffence of foreign briberythe Working Group recommends that Chile:

a) amend the lavio ensurehtat (i) the foreign bribergffencecan apply to bribes composed of
nornpecuniary benefitsand (ii) vagueness with regard to the requirentbatthe advantag
supplied by the bri fConventior, Aricled)due o i s el i min

b) take all necessary rasures to ensure that (He foreign briberyoffencecan apply to the
giving of a bribe  and (i i) puliiccserdce entegppeen the fdefirfition of
fiforeign public officiad i s consi stent with the Coawentic
(Convention, Article 1).

5. With respect to théability of legal persons for foreign briberthe Working Group recommes
that Chile amend the law to ensure that all legal persons can be held liable for bribery of foreign public
officials in accordnce with the Convention (Convention, Article 2).

With respect teanctions for foreign briberghe Working Group recommends that Chile:

a) substantially increase the criminal sanctions applicable to foreign bribery in order (i) to
provide for effective proportional and dissuasive sanctions, including in cases where the
bribe is solicited by the foreign public official; and (ii) ¢osure thaeffective mutual legal
assistance anextradition are not excludedby the level of applicable samms in any
foreign bribery case (Convention, Article 3(1));
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b) eliminate mandatory reductions of sanctions for foreign bribigiy Cases of solicitatioof
the bribe by the foreign public officighnd (i) in cases where the case begins more than half
way through thdéimitation period(Convention, Aricle 3(1));

c) in conjunction with the recommended amendment of the law to ensure its application to
bribes composed of neecuniarybenefits appropriately modify the method of fixing
pecuniary sanctions for foreign britygConvention, Art. 3);

d) amend the law to provide that legal persons shall be subject to effective, proportional and
dissuasive sanctions for foreign bribery, including fines or monetary sanctions, and
confiscation (Convention, Articles 2, 3);

e) take all neessary measures to ensure that seizure can be initially obtained in appropriate
caseswithout theprior knowledgeof the suspediConvention, Arcle 3(3));

f) consider the imposition of additional administrative sanctions nptural and leggbersors
slbject to criminal sanctions for thebribery of a foreign public official(Convention,
Article 3(4)).

6. With respect torelated accounting/auditing offences and obligatiothe Workhg Group
encourage the Chilean authoritieso extendinternational finacial reporting standarddFRS) to all
registered companiga accordance with the intent of tl&uperintendence of Securities and Insurance
(SVS); to consider adopting developirgjmplified international accounting standsrtbr small and
medium sized drrprises; taenforce accounting and auditing offences more effectively in bribery;cases
and to continue their efforts to improve audit quality standards, including with regard to certification and
independencéRevised Recommendation, Paragraph

7. With respect taelated tax offences and oipitions the Working Grougecommends that Chile
implement the decision of thimternal Revenue ServiceSl() to strengthen the explicit nature of the
prohibitionon deducting foreign bribes from taxable revemua generally applicable, public and binding
circular.

Il. Follow-up by the Working Group
8. The Working Group will follow up on the issues below, as practice develops, in order to assess:

a) the functioning of MLA under the CPC and in particular with gard to seizure and
confiscation and the provision of MLA in cases involving legal petsons

b) the coverage of bribery through intermediaries, including unwitting intermedliaries

c) whether the prevalence of bribery in the foreign jurisdiction can constituefemag® or
mitigating factor

d) the enforcement of the foreign bribery offencwler the CP@s it develops

e) the application in practice dhe Company Law provisions implementing ArticleoBthe
Convention.



Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/38/10/39540391.pdf
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Czech Republic (October 2006)

Based on its findings on the implementation of the Convention and the Revised Recommendation by
the Czech Republic, th&orking Group (1) makes the following recommendations to the Czech Republic
and (2) will follow up certain issues as cases emerge.

l. Recommendations

Recommendations Concerning Prevention, Detection and Awareness of Foreign Bribery

1. Concerning thegeneral awarenessf the Convention and foreign bribery, the Working Group
recommends that the Czech Republic:

a) Increase the profile of foreign bribery in its aotirruption actiities;
b) Engage NGOs, business organisations and enterprises in these activities; and

c) Ensure that Czech individuals and companies which operate internationally are more aware of
foreign bribery and of their exposure to solicitations of bribery by foreignliqufficials
(Revised Recommendation 1).

2. Concerningreportingof foreign bribery cases, the Working Group recommendstiigaCzech
Republic consideadopting additional measures to strengthen protection fortlalhiswvers in order to
encourage employees to report suspected cases of foreign bribery without fear of retaliation (Revised
Recommendation I).

3. Concerning prevention and detection throwport credits the Workirg Group recommends
that the Czech Export Bank be more proactive in raising awareness of foreign bribery among its staff,
clients and potential clients (Revised Recommendation I).

4. Concerning prevention and detectighrough official development assistance (ODAdhe
Working Group recommends that the Czech Republic undertake additional activities to raise awareness of
foreign bribery among:

a) Companies and NGOs that are involved in projects funded by ODA; and

b) Public officials who are involved in administering ODA, including those outside the Ministry of
Foreign Affairs (Revised Recommendation I).

5. Concerning the prevention and detection of foreign bribery threagttion the Woking Group
recommends that the Czech Republic:

c) Make more efforts to raise awareness of foreign bribery and thelethrctibility of bribes
among tax examiners, tax professionals and the private sector;

d) Provide training to tax examiners on the detectiorbritbe payments disguised as legitimate
allowable expenses; and
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e) Disseminate OECD Bribery Awareness Handbook for Tax Examiners in Czech to all tax
examiners. The Working Group also encourages the Czech Republic to amend its legislation and
remove the restetion against Czech tax officials on reporting foreign bribery detected during tax
audits to law enforcement (Revised Recommendations | and 1V).

6. Concerning prevention and detection throagicounting and auditinip the private sector, the
Working Group recommends that the Czech Republic:

f)  Work proactively with the accounting and auditing professions to raise awareness of foreign
bribery and encourage these professions to develop specific training on foreign bribesy
framework of their professional education and training systems (Revised Recommendation |);

g) Consider requiring external auditors to report indications of a possible illegal act of bribery to
competent authorities (Revised Recommendation V.B.iv); and

h) Clarify the procedure for auditors to provide information to law enforcement authorities upon
demand, and raise the awareness of the procedure among auditors (Revised Recommendation I).

7. Concerning prevention and téetion throughauditing of the public sectpthe Working Group
recommends that the Supreme Audit Office raise the awareness of foreign bribery among its staff and train
its staff on how to detect foreign bribery (Revised Recommendation I).

8. Concerning prevention and detection througttimoney laundering measurethe Working
Group recommends that the Czech Republic:

i) Improve the feedback to entities that are required to report suspicious transactions;

j) Provide b#er guidance to these entities, for instance, by providingpuate typologies on
money laundering where the predicate offence is bribery; and

k) Maintain statistics on suspicious transaction reports that result in or support bribery investigations
and praecutions (Revised Recommendation |).

Investigation, Prosecution and Sanctioning of Foreign Bribery and Related Offences

9. Concerning thenvestigationof foreign bribery, the Working Group recommends that the Czech
Republic:

[) Continue to train police officers and recruits on foreign bribery, including the practical aspects of
such investigations;

m) Clarify the rules for dividing competence between the UOKFK and the UONVDK in foreign
bribery cases, particularly thoseattalso involve money laundering or tax offences; and

n) Improve the ceordination among tax, money laundering and corruption investigators in foreign
bribery cases (Revised Recommendation I).

The Working Group notes that this is a general issue for many Parties.
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10. Concerning th@rosecubn of foreign bribery cases, the Working Group recommends that:

0) The Judicial Academy organise additional training on foreign bribery for prosecutors and judges,
including new recruits (Revised Recommendation 1); and

p) The Czech Republic maintain statistms the use of diversion in domestic and foreign bribery
cases (Convention Article 3).

11 Concerningextradition and mutual legal assistantee Working Group recommends that the
Czech Republic:

g) Issue general instrtions to prosecutors which state that the provision of extradition and MLA by
the Czech Republic in foreign bribery cases shall not be influenced by factors listed in Article 5
of the Convention, and

r) Draw the attention of its courts to the relationshipveein section 377 of the Criminal Procedure
Code and Article 5 of the Convention (Convention Articles 5, 9 and 10).

12, Concerning theoffence of foreign briberythe Working Group recommends that the Czech
Republicalend i ts | egislation to exclude the defence
bribery (Convention Article 1).

13. Concerning theliability of legal personsfor foreign bribery, the Working Group stroggl
recommends that the Czech Republic establish liability of legal persons for bribery of foreign public
officials without delay, and put in place sanctions that are effective, proportionate and dissuasive. They
further expect the Czech Republic, within @fnths, to report specifically to the Working Group in
writing on the progress of this issue (Convention Articles 2 and 3(2)).

14. Concerning theoffence of money launderinghe Working Group recommends that the ®@zec
Republic:

s) Consider amending s. 252a of the Criminal Code to expressly cover the laundering of proceeds of
foreign bribery where the bribery occurs outside the Czech Republic; and

t) Take appropriate measures to enforce the money laundering offence martivedyfein
connection with bribery cases (Convention Article 7).

15. Concerning theoffence of false accountinghe Working Group recommends that the Czech
Republic:

u) Take appropriate measures to enforce accountifgnads in the Act on Accounting more
effectively in connection with bribery cases; and

v) Ensure that the criminal and administrative penalties for false accounting are effective,
proportionate and dissuasive in practice (Convention Article 8).

16. Concerningsanctionsfor foreign bribery, the Working Group recommends that the Czech
Republic:

w) Raise awareness among prosecutors of the importance of forfeiture and confiscation, and
encourage prosecutors to seek these sasciiocorruption cases whenever possible; and



X) Ensure that the provisions concerning administrative sanctions are applied when appropriate
(Convention Article 3).

17. Concerningstatistics the Working Group recommentisat the Czech Republic maintain, to the
extent possible, more detailed statistics on the sanctions imposed in domestic and foreign bribery, money
laundering and false accounting cases (Convention Articles 3, 7 and 8(2)).
Il. Follow-up by the Working Group
18. The Working Group will follow up the issues below as cases develop in the Czech Republic:

y) The use of diversion in domestic and foreign bribery cases (Convention Article 3);

z) Whether the prosecution of foreign tery cases, and the provision of extradition and MLA in

such cases are influenced by factors such as national economic interest, the potential effect on
relations with another State and the identity of the person involved (Convention Articles 5, 9 and

10);
aa) Whet her the Czech Criminal Code covers all a
duti es, including any use of the public offi

authorised competence (Convention Article 1);

bb) The provision & MLA to other Parties to the Convention in noriminal proceedings against
legal persons (Convention Article 9);

cc) Whether the money laundering offence covers the laundering of proceeds of foreign bribery
where the bribery occurs outside the Czech Rep(Bbavention Article 7); and

dd) The sanctions imposed for foreign bribery, money laundering and false accounting, particularly
confiscation and forfeiture (Convention Articles 3, 7 and 8(2)).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/3/59/37727436.pdf
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Denmark (June 2006)

Based on i ts findings on Denmar kos i mpl ement
Recommendation, the Working Group (1) makes the following reamdations to Denmark and (2) will
follow up certain issues as cases emerge.

l. Recommendations
Recommendations Concerning Prevention, Detection and Awareness of Foreign Bribery

1 Concerningraising awarenessf the Convention, the Revised Recommendation and the foreign
bribery offence, the Working Group recommends that Denmark take measures to further raise the level of
awareness of the Convention, the foreign bribery offeand the risk that Danish companies engage in
bribery abroad (i) among officials in government agencies that could play a role in preventing, detecting
and reporting; (if) among judges and new recruits; (iii) among SMEs and large enterprises doing busines
abroad, notably by providing guidance and support to the development and adoption of compliance
programs; (iv) among accountants and auditors having in mind their reporting obligations; and (v) among
business and law school students [1997 Revised Recodatien, Sections | and V.C.i) and following].

2. Concerning the prevention and detection of foreign bribery threagtion the Working Group
recommends that Denmark provide enhanced guidance and training dffiteats on the detection of

bribe payments disguised as legitimate allowable expenses, and maintain detailed statistical information on
tax offences and reporting by tax officials to law enforcement agencies [1996 Recommendation of the
Council on the TaDeductibility of Bribes to Foreign Public Officials; 1997 Revised Recommendation,
Sections I, ILii) and 1V].

3. Concerningdetection and reportingf foreign bribery cases, the Working Group recommends
thatDenmark

a) adopt measures for ensuring stronger whistleblower protection in the private sector in order to
encourage private sector employees to report suspected cases of foreign bribery without fear of
retaliation [1997 Revised Recommendation, Sections | andW]C.i

b) take steps to ensure an effective system for reporting, as appropriate, to the Danish and local
law enforcement authorities suspicions of bribery of foreign public officials detected in the
context of the administration of development funds and expedit guarantees [1997 Revised
Recommendation, Sections |, Il.v) and VI];

c) issue clear guidelines for relevant public servants on how to handle suspicions of foreign
bribery offences that they may come across in the course of their duties; this skudd in
providing guidance to diplomatic and trade promotion personnel on the steps that should be
takeni including encouraging reporting the matter as appropriate to the Danish and local law
enforcement authorities when there are credible allegations ttlza Danish company or
individual has bribed or taken steps to bribe a foreign public official [1997 Revised
Recommendation, Section I].

4, Concerning detection and reporting of foreign bribery throagbounting and wditing, the
Working Group recommends that Denmark provide clearer guidance to auditors with regard to the scope of
their legal obligation to report suspicions of foreign bribery. This should include guidance on how the rules
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as provided by the Danish stiards on auditing relate to the provisions under the ASARPA with regard to
the reporting obligations of auditors [1997 Revised Recommendation, Sections V.B.iii) and iv)].

Recommendations Pertaining to Investigation of Foreign Bribery
5. Concerning investigation of foreign bribery, the Working Group recommends that Denmark:

a) make special investigative means, such as interception of communications, video surveillance
and undercover operations, available in foreign byibiewestigations where appropriate
[Convention, Article 5 ; 1997 Revised Recommendation, Section I];

b) ensure that the Danish National Police College provides intensified training of police officers
and prosecutors on investigating foreign bribery, inclgdin the practical aspects of bribery
investigations [Convention, Article 5 ; 1997 Revised Recommendation, Section I].

Recommendations Pertaining to Prosecution and Sanctioning of Foreign Bribery and Related Offences
6. Concerning the offence of foreign bribery, the Working Group recommends that Denmark:

a) clarify that all instances of small facilitation payments given to induce a foreign public official
to act in breach of his/her duties in the context of an intemetibusiness transaction are
ilegal pursuant to the Danish Criminal Code [Convention, Article 1 ; 1997 Revised
Recommendation, Section ];

b) within the rules governing its relationship with Greenland and the Faroe Islands, (i) extend the
OECD Convention tdsreenland at the earliest possible date; and (ii) assist the authorities of
the Faroe Islands in adopting the necessary legislation in order to extend ratification of the
OECD Convention to the islands at the earliest possible date [Convention, Articd®9r
Revised Recommendation, Section IJ;

c) ensure that the application of the DPP Guidelines on the liability of legal persons is in no way
an impediment to using the full scope of the jurisdictional rules as provided by the Danish
Criminal Code [Conventio, Article 2 ; 1997 Revised Recommendation, Section 1].

7. Concerning sanctions, the Working Group recommends that Denmark:

a) increase the level of the penalty of imprisonment against natural persons for foreigy &sibe
provided by Section 122 of the Danish Criminal Code, and ensure that they are effective,
proportionate and dissuasive [Convention, Articles 3 ; 1997 Revised Recommendation, Section

1];

b) seriously consider to further increase the sanctions for acoguaffences as provided by
Sections 296 and 302 of the Danish Criminal Code. It also recommends that Denmark compile
relevant statistics on the application of sanctions for accounting offences in view of the follow
up to the Phase 2 evaluation [Conventi@rticle 8 ; 1997 Revised Recommendation, Sections
I and V].
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8.

Follow-up by the Working Group
The Working Group will follow up the issues below as cases and practice develop in Denmark:

a) the number, sources andbsequent processing of allegations of violations of the laws against
foreign bribery and related offences that are reported to the law enforcement authorities
[Convention, Article 5 ; 1997 Revised Recommendation, Sections | and V.B.iii) and iv)];

b) informaion on the application of the offence of bribery of foreign public officials, and the level
of criminal and administrative sanctions for foreign bribery [Convention, Articles 1, 2 and 3 ;
1997 Revised Recommendation, Sections |, Il.v), and VIJ;

c) the effetiveness of the provisions on confiscation in foreign bribery cases [Convention,
Articles 3 ; 1997 Revised Recommendation, Sections I];

d) the protection of public sector employees collaborating with the law enforcement agencies,
notably employees who repart good faith suspected cases of foreign bribery [1997 Revised
Recommendation, Section ];

e) the application of the criminal liability of legal persons for the bribery of foreign public
officials, including: (i) whether in practice legal or procedural atsis are encountered in
proceeding against the legal person where the natural person who bribes a foreign public
official has not been or cannot be proceeded against, (ii) the application of the rules for
establishing Danish jurisdiction over foreign laip offences committed by legal persons
[Convention, Article 2; 1997 Revised Recommendation, Section I];

f) the application of the 2006 Act on Measures to Prevent Money Laundering and Terrorist
Financing, including with respect to the application of sanstir failure to report; and the
development of specific standards by the Danish authorities (in the form of typologies,
guidelines and training material) for suspicious transaction reporting [Convention, Article 7 ;
1997 Revised Recommendation, Section |

Complete Phase 2 Reporavailable at:
http://www.oecd.org/datacecd/14/21/36994434.pdf

Report on progress since June 2006
http://www.oecd.org/dataoecd/4/56/41073747.pdf
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Estonia (June 2008)

Based on its findings regardirigs t o tmiplandestation of the Convention and the Revised
Recommendation, the Working @p (1) makes the following recommendation€&Estoniaunder Part;
and (2) will follow up the issues in Pdrtwhen there is sufficient practice.

l. Recommendations

Recommendationfor Preventing and Detecting Bbery of Foreign Public Officials

1. Regarding awarenessaising in the public sectpthe Working Group recommends tHastonia
take steps to:

a) Raisethe levelof awareness of the Convention and foreign brilvgtiiin overseas diplomatic
representations, | aw e nf jodiciarg, asewelt as thepMinistsiesc ut o r
of Justice, Internal Affairs, Finance (including tax officials), and Economic Affairs and
Communications, and

b) Provide training to personnel in these bodies on relevant issues where appropriate (Revised
Recommendatin I).

2. Regardingneasurein the privatesector the Working Group recommends tlizgtonia:

a) Raise awareness of the Convention and foreign bribery among the public geasralgl] as
specificallywithin the business sector, and the accounting andimgigirofessions (Revised
Recommendation I).

b) Take steps to assist the business community to prevent and detect foreign bribery, including
by developing tools to that end (Revised Recommendation I)

3. Regardingwhistleblower protectionthe Working Group ecommends thaEstonia strengthen
measures for protecting whistleblowers, in order to encoupagdic andprivate sector employees to
report acts oforeign briberywithout fear of reprisals or dismisgievised Recommendation 1).

4. Regarding theeportingof foreign bribery, the Working Group recommends that Estonia:

a) Ensure that suspicions fifreign briberydetected by employees of KredEx are reported to law
enforcemen{Revised Recommendation 1)

b) Require auditorgo reportindications of a possibl#legal act of bribery to management and
corporate monitoring bodies, and consider requiring auditors to report such indications to the
competent authoritiglRRevised Recommendation ViiBand iv).

5. Regardingofficial development assistance (ODQAhe Woking Group recommends that Estonia:

a) Further raise awareness of foreign bribery among staff and project partners involved in ODA,
including by providing training (Revised Recommendation I)
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b) Incorpora¢ an antibribery declaration in its standard caur for ODAfunded projects
(Revised Recommendation 1)

6. Regardingaxation the Working Group recommends ttisgtoniamake additional efforts to train
tax officials on bribery detection and reporting, and to raise their awareness of foreign briberyd(Revise
Recommendation ).

Recommendations for Effective Investigation and Prosecution of Foreign Bribery and Related Offences

7. Regardingthe investigation andprosecutionof foreign bribery casesthe Working Group
recommends thdstonia

a) Train new and pradésing prosecutors, police officers and judges on the offence of foreign
bribery and the investigation of legal persons (particularly in bribery c#€esivention
Article 5; Revised Recommendation

b) Take steps to ensure (i) prosecutorial independencéoreign bribery cases, (ii) that
terminations of foreign bribery prosecutions under Section 204 of the Criminal Procedure
Code are consistent with Article 5 a@dmmentary 27 of the Convention, and (iii) that plea
bargaining and the provision of immunito cooperating offenders do not impede the
effective enforcement of the foreign bribery offence (Convention Article 5).

c) Amend its legislation to make special investigative techniques available for all cases of
foreign bribery where appropriate (Contien, Article 5; Revised Recommendation I).

d) Transmitas soon as possibieformation in foreign bribery cases tioee competent authorities
in foreign states whenever such information cdagdrelevant to an investigation in that state
(Convention, Arttle 9(1); Revised Recommendation VIL.i).

8. Regardinghe offence of foreign briberythe Working Group recommends tlizgtonia:

a) Amend its Penal Code taefine an autonomoureign bribery offencahat fully complies
with the requirementsf the Conventia (Convention, Article 1).

b) Amend its Penal Code to expressly cover bribery of foreign public officials who perform
legislative functions (Convention, Article 1).

c)Ensure that it covers all acts i n mcledingti on
any wuse of the public officialds position,
competence (Convention, Article.1)

9. Regarding thdiability of legal persongor foreign bribery, th&Vorking Group recommends that
Estonia:

a) Amendits Panal Code tdoroaden the criteria for the liability of legal persons in order to make
prosecution of legal persorthat commit foreign briberymore likely and more effective
(Convention, Articles 2 and 3(2))

b) Establish nationality jurisdiction to prosd¢euegal persons for foreign bribery (Convention,
Articles 2, 3(2) and 4(2)).



10. Regarding thdimitation periodfor prosecuting foreign bribery, thi&orking Group recommends
that Estonia consider whether the limitation period allows adequate time for thestigation and

prosecution of this offence, especially in light of the fact that making of an MLA requestoes not

interrupt or suspend the limitation period (Convention, Article 6).

11. Regardingnoney launderinghe Working Group recommends that Estonia

a) Examine why it has a low number of convictions for money laundgaind

b) Clarify whether its money laundering offence covers the laundering of a bribe, and whether
the predicate offence for money laundering must be a crime at the place whenarrédcc
(Convention, Article 7)

12. Regardingfalse accountingthe Working Group recommends that Estonia (a) amend the Penal
Code to ensure that the false accounting offences cover all of the activities described in Article 8(1) of the
Convention, and (b) tak&teps to ensure that sanctidosfalse accountingreeffective proportionate and
dissuasive (Convention, Article 8).

13. Regardingsanctiongor foreign bribery, the Working Group recommends that Estonia:

a) Take steps to ensure that sanctifirsarrangng a bribe and arranging a gratuity are effective,
proportionate and dissuasive (Convention, Article 3).

b) Establish formal, written policies for denying ODA contracts and export credit support to
legal and natural persons who have been convicted ofgforéribery (Convention,
Article 3(4); Revised Recommendation V1)

14, Regardingstatistics the Working Group recommends that Estonia:

a) Maintain more consistent statistics mvéstigations, prosecutions, convictions and sanctions
involving the money laundirg offence, including the identification of predicate offences for
money laundering (Convention, Articles 7 and 8).

b) Maintain statistics on the sanctions (including confiscation) imposed against natural and legal
persons for false accounting, money ldering, domestic bribery, and foreign bribery
(Convention, Article 3).

Il. Follow-up by the Working Group
15. The WorkingGroupwill follow up the issues below as practice develops:

a) Termination of proceedings under Section 202 of the Criminal Procedure, Qe
bargaining, and granting immunity to-operating offenders (Convention, Article 5).

b) Prosecutorial independence in foreign bribery cases (Convention, Article 5).

c) Whether Estonia considers the factors listed in Article 5 and Commentary 27 of th
Convention when denying extradition or MLA (Convention, Article 5).

d) Impact of crosseferences between the foreign bribery offence and other Estonian statutes on

the enforcement and visibility of the offence (Convention, Article 1; Revised
Recommendatn ).
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e) Dual criminality requirement on nationality jurisdiction to prosecngtural persons for
foreign bribery and the absence ofationality jurisdiction to prosecute legal persdos
foreign bribery (Convention, Article 4(2))

f) Limitation peria for investigating and prosecuting foreign bribery (Convention, Artigle

g) Thenumber of convictions for money launderif@@onvention, Article 7).

h) Whether foreign bribery is always a predicate offence to money laundering, without regard to
the plae where the bribery occurred (Convention, Article 7).

i) Sanctions against natural and legal persons for foreign bribery (Convention Article 3).

Complete Phase 2 Reporavailable at:
http:/ /www.oecd.org/dataoecd/60/57/40953976.pdf
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Finland (May 2002)

A high level of transparency and accessibility are s@attenched characteristics of the Finnish
government. This was partieuly evident during the consultations with the private sector and civil
society, which praised the Finnish government for its openness and custom of consulting with them about
legislative and policy initiatives.

Pursuant to the Finnish Constitution, tegdlity of the civil service and the actions of civil servants
are monitored by two independent bodies: the Office of the Parliamentary Ombudsman and the Office of
the Chancellor of Justice. These bodies have the authority to receive complaints fros aegyarless
of nationality and regardless of the country where the complaint originates, concerning the conduct of all
the various Finnish government officials involved in the implementation of the Convention in practice (e.g.
police investigations, thieandling of requests for mutual legal assistance and extradition).

For two years in a row (2000 and 2001), TI has
public service as the lowest out of approximately 90 countries studied. The Workimg @cognises the
commendable record of the Finnish government in this regard.

During the onsite visit, it was evident that up to now the Finnish government has based its policy on
implementing the Convention and Revised Recommendation on the lovwofesaiuption in the Finnish
government. However, more attention should be given to the opportunities of and pressures on Finnish
companies and foreign companies located in Finland to bribe in order to compete in sensitive national
markets.

Inconclusion based on the findings of the Working Gr«¢
Convention and the Revised Recommendation, the Working Group makes the following recommendations
to Finland. In addition, the Working Group recommends that cersiess(para. 9.) be revisited following
the development of litigation of the foreign bribery offences.

I Recommendations
Recommendations for Ensuring Effective Measures for Preventing and Detecting Foreign Bribery
1. The Working Group recommends that Bimdl:

a) Undertake effective public awareness activities for the purpose of educating and advising the
public and private sectors about the Convention and consider involving interested business
associations and other ngovernmental bodies in the deliven§ these initiatives. (Revised
Recommendation, Article I)

b) Clarify internally the responsibilities of state authorities for the implementation of the
Convention. (Convention, Article 5)

2. With respect to the reporting of suspected bribery to theopppte authorities, the Working
Group recommends that Finland:
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a) Establish clear guidelines to the effect that tax inspectors are obligated to report cases of
suspected foreign bribery and tax fraud to the investigative authorities. [Revised
Recommendsaon, Articles Il (i) and V]

b) Evaluate whether an obligation that persons responsible for keeping accounts report suspected
bribery transactions would improve the prevention and detection of foreign bribery cases.
(Revised Recommendation, Article V)

¢) Require auditors to report indications of a possible foreign bribery offence to management
and, where appropriate, corporate monitoring bodies, and consider requiring that such body in
turn has a duty to report suspicions of bribery to the investigatidborities. [Revised
Recommendation, Article V B, (iii) and (iv)]

d) Ensure that in practice the absence of an express obligation in the law requiring that money
exchange bureaux report suspicious transactions to the Money Laundering Clearing House
(MLCH) does not decrease the effective implementation of money laundering legislation, and
undertake a consistent and effective approach to monitoring the compliance of real estate
agencies with their reporting obligations to the MLCH. (Convention, Article 7)

Recommendations for Ensuring Adequate Mechanisms for the Effective Prosecution of Foreign Bribery
Offences and the related Accounting and Money Laundering Offences

3. The Working Group recommends that Finland:

a) Consider providing guidance to law enfengent agencies and prosecutors clarifying the
application of the relevant Penal Code provisions to legal persons in respect of prosecutorial
discretion, the statute of limitations and coverage of the law regardingpatagsl/controlled
companies. (Conveian, Articles 2, 5 and 6)

b) Provide statistical information to the Working Group about the application of sanctions under
the legislation implementing the Convention (i.e., the foreign bribery, accounting, and money
laundering offences) to evaluate whatlpenalties are proportionate, dissuasive and effective
in practice. (Convention, Article 3.1; Phase 1 Evaluation, section 4).

¢) Inform accounting professionals of the practical consequences of the recent Supreme Court
decision in which it was decidethiat anyone who exercises actual authority in respect of
bookkeeping could be prosecuted for an accounting offence, to clarify responsibility and raise
public awareness in this regard. (Convention, Article 8.2)

. Follow-up by the Working Group based on he Development of Litigation

4, The Working Group will follow up the issues belowliigation of the foreign bribery offences
develops:

a) Decisions of relevant authorities, including the courts, in regard to the differentiation between
aggravated andon-aggravated bribery. (Convention, Article 1.1)

b) Decisions of relevant authorities, including the courts, with regard to cases involving bribes to
foreign public officials through intermediaries. (Convention, Article 1.1)

¢) The application of the feign bribery offence to determine whether it is necessary to prove
t hat , pur suant to the | aws of the foreiagn
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had the exact powers to provide the act or omission that the briber intended to obtain.
(Convention, Article 1.1; Commentary 3)

d) The application of sanctions under the legislation implementing the Convention (i.e. the

foreign bribery, money laundering and accounting offences) and in the framework of this
assessment the Working Group will also

() review the application of confiscation due to the absence of the authority of the court to
order monetary sanctions of a comparable effect and the seemingly low sanctions that

have been applied to domestic bribery offences. (Convention, ArticlePB&se 1
Evaluation, section 2)

(i) assess the impact of the Criminal Code provisions on the lapsing of sanctions (in respect
of fines, confiscation and imprisonment) (Convention, Article 3.1)

e) The consequences practice ofthe nonrapplicability of the accounting offences to legal
persons to determine whether Finland is able to effectively address accounting offences

connected with the concealment of foreign bribery. (Convention, Article 8.2; Commentary 29;
Phase 1 Evaluation, section 5).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataocecd/52/0/2088239.pdf

Report on progress since May 2002:
http://www.oecd.org/datacecd/50/13/36373405.pdf
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France (January 2004)

I n conclusi on, based on t he findings of t
implementation of the Convention and the Revised Recommendation, the Working Group makes the
following recommendations to France. In addition, the Working Group recommends that certain issues be
revisited as the cadaw continues to develop.

. Recommendatians

Recommendations for ensuring effective measures for preventing and detecting bribery of foreign
public officials

With respect to awareness raising efforts to promote the implementation of the Act of 3@00ne 2
amending the Criminal Code and the Code of Criminal Procedure with regard to the fight against
corruption, the Working Group recommends that France:

1. Continue and strengthen its efforts -gisis enterprises, including small and medisined
enterprisesthat do business internationally, and encourage companies to develop and adopt internal
control mechanisms, including putting in place ethics committeesvanuing systems for employees, as

well as codes of conduct specifically addressing the issudramisnational bribery[Revised
Recommendation, Articldsand V.C.i)

Regarding detection, the Working Group recommends that France:

2. Issue regular reminders, via int@inisterial circulars or any other official channel, to all public
officials, and paitularly those working for agencies invested with supervisory powers, of their obligation
to advise the Public Prosecutor promptly of any violation of the Act oJuB@2000, pursuant to
Article 40 subsection 2 of the Code of Criminal Procedure, andtiegtbe reminded, in this regard , of
the disciplinary sanctions applicable in the event of-cmmpliance with this obligation, having regard in
particular to the broad discretion that is granted to them in this[&Re@sed Recommendation, Artidle

3. Issue regular reminders to diplomatic missions of specific instructions concerning measures to be
taken when there are presumptions that a French enterprise or individual has bribed or attempted to bribe a
foreign public official, including reminders of tiheobligation to advise promptly the Public Prosecutor.
[Revised Recommendation, Artidle

4, Establish procedures to be followed by employees of the Coface and the Agence Francaise de
Développement for reporting credible evidence of the bribery of a fommiglic official to the Public
Prosecutordéds office and encourage these agencies
that have been found guilty in the past of acts of foreign bribery for financial assistance provided by these
agerties.[Revised Recommendation, Artidle

5. Consider introducing stronger protective measures for employees who report suspicious facts that
may indicate bribery in order to encourage them to report such facts without fear of retaliation in the form
of dismissal.[Convention, Articles; Revised Recommendation, Artidle

6. Make use of the new law on financial security to enhance the awareness of auditors and provide
them with further training regarding the provisions of the Act o8®®@e2000, in connection ith their
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obligation to report any illicit act to the Publi
with that obligation to moresevere disciplinary measureqConvention, Article8; Revised
Recommendation, Articl¥]

7. In order to enhace the overall effectiveness of French provisions to fight corruption, make
financial and professional organisations which are subject to the obligation to declare suspicious
transactions to TRACFINthe financial intelligence unitinore aware of the prasions of the Act of 30

June 2000, and ensure that available sanctions are applied effectively to all those organisations and
professions that are subject to this obligation. [Revised Recommendation, Article 1]

Recommendations for ensuring adequate meclans for the effective prosecution of offences of
bribery of foreign public officials and related offences

The Working Group recommends that France:

8. Given the current exceptional regime assigning to the Public Prosecutor the sole authority to
prosecute caseinvolving the bribery of foreign public officials of States that are not Members of the
European Uni on, and given the hierarchical struc
subject to the executive, facilitate the prosecution basedoamplaints lodged by victims in cases
involving the bribery of public officials of any foreign State, on the same basis as that provided for bribery

of French public officials. [Convention, Article 5; Revised Recommendation, Article VI]

9. Take the necessarteps to extend to an appropriate period the statute of limitations applicable to
the offence of bribery of foreign public officials so as to ensure the effective prosecution of the offence,
and to facilitate responses to requests for extradition. [Comawveiticle 6]

10. Ensure that, within the framework of the reorganisation of the judiciary specialized in economic
and financial offences, sufficient human and financial resources are allocated to investigations and legal
proceedings in cases of bribery ofdign public officials, particularly in respect of the new central anti
bribery brigade, the economic and financial poles and specialised training for magistrates assigned to these
poles, as well as the processing of requests for international mutusthassi [Convention, Article 9;
Revised Recommendation Articles | and VII; Annex to the Revised Recommendation, Paragraph 6]

11. Draw the attention of magistrates to the importance of applying effectively the criminal liability

of legal persons in cases wheamaterprises are prosecuted for the bribery of foreign public officials and
encourage them to impose, wherever possible, the penalty of confiscation and, to that end, to take the
necessary steps to make them aware of the usefulness of such a penaltfaio enoffence of bribery

of foreign public officials. [Convention , Articles 2 and 3]

12. To compile statistics on the number of proceedings involving acts of transnational bribery that
have resulted in prosecution or in the shelving of the proceedingse lwafafter investigation, in order to
facilitate assessment and, where appropriate, encourage changes to the relevant criminal policy. [Revised
Recommendation, Article 1].

13. To carry out the requisite consultations with a view to ensuring that apprdstaieprovisions,

in compliance with Article IV of the revised Recommendation of 1997 on theleductibility of bribes,

are enacted as soon as possible in French territories that enjoy an autonomous tax status, taking into
account the relative risk famts that are associated with them. [Revised Recommendation, Article 1V,
Phase 1 Evaluation]
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. Follow-up by the Working Group

The Working Group will follow up the issues below, as the -taseand practice continue to develop,
in order to evaluate:

14. The alication of sanctions with a view to determining whether they are sufficiently effective,
proportionate and dissuasive to prevent and punish the offence of transnational bribery, in particular, the
practice of the courts with regard to the criminal ligpibf legal persons for the offence of active bribery

of foreign public officials. [Convention, Articles 2 and 3]

15. Whether the current wording notions of "without right", "at any time", and foreign public

of ficials, and t he ma gpei astvedlvas the treatreepttgivea fo théroleplayed p t i ¢
by the intermediary in the transmission of a bribe are sufficiently clear to allow effective prosecution of the
offence of bribery of a foreign public official. [Convention, Article 1]

16. Whether thecurrent basis of personal jurisdiction, which makes prosecution contingent on the
prior lodging of a complaint by the victim or the official authorities, is an effective means of combating the
bribery of foreign public officials having regard to the tygeoffence in question and the reluctance that
certain foreign authorities may have in reporting on the acts of their own public officials. [Convention,
Article 4]

17. The effectiveness of existing mechanisms at the disposal of the tax administration tp @tehti
reject as deductible expenses bribes paid for export contracts. [Revised Recommendation, Article V]

The Working Group will furthermore follow up on the issue of provision of mutual legal assistance by
France, to ensure that it is not influencedthe context of the fight against bribery of foreign public
officials, by economic considerations. [Convention, Article 9; Revised Recommendation, Article VII]

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/36/36/26242055.pdf

Report on progress since January 2004:
http://www.oecd.org/dataoecd/36/19/36411137.pdf
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Germany (June 2003)

The Working Group commends Germany for their efforts andpavation in providing information
throughout the whole examination process, including during thsitervisit. Germany has extensive
experience withrivestigation and prosecution of domestic bribery offences, as well as other economic
crimes, which is relevant for investigating and prosecuting foreign bribery cases. The experience in
practice with respect to these offences facilitated the Working @&rsup e x ami nati on of th
the Convention and the Revised Recommendation in Germany.

In conclusi on, based on the findings of the Wol
the Convention and the Revised Recommendation, the WorkingupG makes the following
recommendations to Germany. In addition, the Working Group recommends that a number of issues be
revisited as case law develops.

I Recommendations for Ensuring Effective Measures for Preventing and Detecting Foreign
Bribery

1 The Working Group recommends that Germany increase its efforts to raise the level of general
awareness of the foreign bribery offence and the Convention. With respect tdvite pector, the
Working Group recommends that Germany encourage the continued development and adoption of
adequate corporate compliance programmes including for small and medium sized enterprises doing
business internationally [Revised Recommendatioticlas | and V.C(i)].

2. With respect to the police and the prosecutorial authorities, the Working Group recommends that
Germany:

a) Ensure that the issue of foreign bribery is adequately addressed within trairjngnpmes
(Revised Recommendation, Article 1);

b) Evaluate whether sufficient resources are being allodatetie purpose of investigating and
prosecuting foreign bribery cas€é€ommentary, 27; Revised Recommendation, Article I;
Annex to the Revised Recomnuation, paragraph 6).

3. With respect to the tax authorities, the Working Group recommends that Germany undertake to
reduce the timéag with regard to the performance of tax audits of the largest companies (Revised
Recommendation, Articles | and IV);

4, The Working Group recommends that Germany continue to keep under review whether the
existing mechanisms for the inttand communication and emperation for criminal investigaths and
prosecutions are effective, including the sharing of experience in prosecuting foreign bribery cases
(Revised Recommendation, Article 1).

5. With respect to the reporting of suspected bribery or money lamgdési the appropriate
authorities, the Working Group recommends that Germany:

a) Consider clarifying the obligation to report suspicious transactions for auditors and tax
consultants, for example, by issuing guidelines (Revised Recommendation, Article I);
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b) Consider the establishment of mechanisms such as an Ombudsmamrramiion unit or
hotline in order to facilitate reporting of suspicion of bribery by members of public
administration (Revised Recommendation, Article I).

. Recommendations for Ensumg Adequate Mechanisms for the Effective Prosecution of
Foreign Bribery Offences

6. The Working Group recommends that Germany compile at the federal level for future assessment
information on investigations of the fgn bribery offence for both natural and legal persons, and
sanctions of the foreign bribery offence for both natural and legal persons (Convention, Article 3; Phase 1
Evaluation, section 2);

7. The Working Group iommends that Germany take measures to ensure the effectiveness of the
liability of legal persons which could include providing guidelines on the use of prosecutorial discretion,
and further increasing the maximum levels of monetary sanctions (Convettiicies 2 and 3; Phase 1
Evaluation, section 2).

8. The Working Group recommends that, as concerns the prosecution of natural persons, Germany
consider issuing guidelines which could help provide a uniform applicafisections 153a and 153c of

the Code of Criminal Procedure, as well as a uniform exercise of discretion between domestic and foreign
bribery cases (Convention, Article 5; Commentary, 27; Phase 1 Evaluation, section 3).

I . Follow-up by the Working Group
9. The Working Group will follow up the issues below:

a) The effectiveness of the reporting of the suspected bribery transactions by the tax authorities
in practice (Revised Recommendation, Article I);

b) The effectivenss of the operation of the new financial intelligence unit within the BKA under
the new Money Laundering Act in practice (Revised Recommendation, Article I);

c) The application of sanctions under the legislation implementing the Convention (i.e. the
foreign bribery, money laundering and accounting offences) [Convention, Articles 3, 7 and
8.2; Revised Recommendation, Article V.A(iii)];

d) The impact of the exception for the money laundering offence where the predicate offence is
bribery of a foreign MP, on thefettive detection of foreign bribery in practice (Convention,
Article 7; Revised Recommendation, Article 1);

e) The adequacy of the statute of limitations for the foreign bribery offence (Convention, Article
6);

f)  Whether, in practice, the sanctions againgtlgersons for the foreign bribery offence are
effective, proportionate and dissuasive (Convention, Articles 2 and 3; Phase 1 Evaluation,
section 2).



Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/52/9/2958732.pdf

Report on progress since June 2003:
http://www.oecd.org/dataoecd/8/44/35927070.pdf
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Greece (April 2005)

Based its findings on Greecebs implementation
the Working Group (1) makes the following recommendations to Greece and (2) will follow up certain
iSsues as cases emerge.

l. Recommendtions
Recommendations concerning Detection and Prevention of Foreign Bribery

1 With respect to raising awareness of the Convention, the Revised Recommendation and Law
2656/1998, the Working Group recommends that:

a) Greece take measures to further raise the level of awareness of the foreign bribery offence
among officials in government agencies that could play a role in detecting and reporting it,
and undertake effective publiawareness activities for the purpose of educating and
advising the private sector on the offence (Revised Recommendation I);

b) Greece further raise awareness of these instruments within the public sector, particularly in
the Ministries of Finance and Econgpdustice, and the Interior, Public Administration and
Decentralisation, the Hellenic Capital Markets Commission, the Export Credit Insurance
Organisation, Hellenic Aid and among tax officials (Revised Recommendation |);

c) Greece work proactively with theceounting, auditing and legal professions to establish
training and awarenesaising activities about the foreign bribery offence in order to
maximise the opportunities for prevention and deterrence within the business community
(Revised Recommendation I)

d) the Export Credit Insurance Organisation, Hellenic Aid and the Hellenic Capital Markets
Commission make greater efforts to promote these instruments and the consequences of
engaging in bribery to their clients and prospective clients (Revised Recomimenjjat

e) Greece issue guidance to foreign representations and embassy personnel concerning the
steps that should be taken where Hfrivolous allegations arise that a Greek company or
individual has bribed or taken steps to bribe a foreign public offiaigliding the reporting
of such allegations to the competent authorities in Greece (Revised Recommendation I).

2. With respect to measures to disallow the tax deductibility of bribe payments to foreign public
officials, the Working Group recommends that Greece consider introducing an express denial of
deductibility in order to strengthen the mechanisms available for detecting and deterring the offence
(Revised Recommendations V).

3. With respect to prevention and detection of foreign bribery through accounting and auditing, the
Working Group recommends that Greece devise guidelines on reporting foreign bribery and false
accounting for accountants and auditors, and require extaud#brs to report indications of bribery to
corporate monitoring bodies (such as the Hellenic Capital Markets Commission) as appropriate (Revised
Recommendations V.B.iii and V.B.iv).

4. Concerning other measures fwevent and detect foreign bribery, the Working Group
recommends that Greece undertake initiatives to (i) remind employees of their legal obligation to report
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crimes, and (ii) consider introducing specific measures to further protect employees whousggoibss
facts involving bribery in order to encourage them to report such facts without fear of retribution
(Convention, Article 5; Revised Recommendation I).

Recommendations Pertaining Investigation of Foreign Bribery

5.

With respect to investigation of foreign bribery, the Working Group recommends that Greece:

a)

b)

establish procedures for -oodination, sharing information and resolving conflicts of
competence between the Internal Affairs Division of the Hellenic @alind the Special
Investigations Service, and consider assigning the competence for investigating domestic
and foreign bribery to a single law enforcement agency, and provide further training on the
practical aspects of foreign bribery investigations tomimers of the relevant law
enforcement agencies (Revised Recommendation I);

ensure that the National School of Judicature continue its training programmes on foreign
bribery for prosecutors and judges, including new recruits (Revised Recommendation ).

Recanmendations Pertaining to Prosecution and Sanctioning of Foreign Bribery

6.

7.

8.

With respect to the prosecution of foreign bribery, the Working Group recommends that Greece:

a)

b)

d)

eliminate the requirement of a complaint frone tgovernment of the country in which the
crime was committed before asserting nationality jurisdiction to prosecute foreign bribery
(Convention Article 4(2));

amend its legislation to exclude the application of Article 30(2) of the Code of Penal
Procedure ( whi c h exempt s Apol itical of fenceso
international relations of the state may be
cases (Convention Article 5 and Commentary 27);

ensure delays in proceedings do not resulthm expiry of limitation periods in foreign
bribery cases (Convention Article 6);

ensure that liability of legal persons for foreign bribery is effective, particularly regarding
() the threshold for imposing liability, and (ihe categories of persomghose acts may
trigger the liability of a legal person (Convention Article 2).

With respect to sanctions for foreign bribery, the Working Group recommends that Greece ensure
that the amount of an administrativediagainst a legal person does not depend solely on the value of a
contract obtained by the briber (Convention Article 3(2)).

Follow-up by the Working Group

The Working Group will follow up the issues below ases and practice develop in Greece:

a)

b)

whether Law 2656/1998 covers the following situationsbriery of a foreign public
official who uses his/her position in excess of his/her powers, aral [§iiper who is the
bestqualified bidder (Convention Artiel 1);

the application of the defence of neffecti
foreign bribery cases (Convention Article 1);
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f)

whether the effective seat theory provides a sufficiently broad jurisdictional base for
imposing liability againskegal persons for foreign bribery (Convention Articles 2 and 4);

effectiveness of the system of concurrent proceedings against the principal offender and a
legal person in Greece, and whether in practice proceedings against legal persons will be
taken indpendently of proceedings against a principal offender, including whether
conviction of the principal is a prerequisite (Convention Article 2);

sanctions imposed against natural persons (including confiscation) for foreign bribery based
on statistics provield by Greece (Convention Article 3);

whether sanctions imposed against legal persons for foreign bribery are effective,
proportionate and dissuasive, in view of Article 5 of Law 2656/1998 which imposes an
administrative fine of up to three times the vatii¢he benefit (Convention 3(2)).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/51/13/35140946.pdf

Report on progress since July 2005
http://www.oecd.org/datacecd/46/61/39509775.pdf
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Hungary (May 2005)

Based on its findings regarding Hungary's liempentation of the Convention and the Revised
Recommendation, the Working Group (i) makes the following recommendations to Hungary under part I;
and (ii) will follow up the issues in part Il when there is sufficient relevant practice.

Partl. Recommendaions

Recommendations for ensuring effective prevention and detection of the bribery of foreign public
officials

1 With respect to awareness raising and preventretated activities to promote the
implementation of e Convention and the Revised Recommendation, the Working Group recommends
that Hungary:

a) take further action to raise the level of awareness of the foreign bribery offence and the need
for its enforcement among those agencies that work with Hungarian o@mwpactive in
foreign markets, including trade promotion agencies and officials [Revised Recommendation,
Paragraph IJ;

b) ensure that, in light of the transferofanto r r upt i on responsibilities
Office Secretariat Responsible fBublic Assets to the Ministry of Justice in December 2004,
the Ministry of Justice has appropriate resources to carry out its new [Regised
Recommendation, Paragraph I];

c) putin place practical training for those actively involved in enforcement dbthgn bribery
offence, including in particular for the Central Investigation Office of the Public Prosecution
Service (CIOPPS) and the As@iorruption Unit (ACU) at the National Police Headquarters
[Revised Recommendation, Paragraph IJ;

d) ensure that coiderations of national economic interest, the potential effect on relations with
another State, or the identity of the natural or legal person involved shall not be taken into
account in the investigation or prosecution of foreign bribery cases [Convehtimte 5];

e) take appropriate action to improve awareness among companies and others of the foreign
bribery law and of the intention to enforc¢Rievised Recommendation, Paragraph I];

f) take measures to raise awareness of the foreign bribery offence tre@ugountingauditing
and legal professions, and to ensure that accounting and auditing issues related to bribery are
regularly examined in the context of the mandatory training requirements for auditors.
[Revised Recommendation, Paragraph I].

2. With respect to theetection and reportingf the offence of bribing a foreign public official and
related offences to the competent authorities, the Working Group recommends that Hungary:

a) consider expanding the scope afticle 255B CC, which sanctions the failure to report
domestic bribery by public officials, to provide sanctions for the-nemorting of foreign
bribery offences [Revised Recommendation, Paragraph ;
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b)

c)

d)

e)

provide guidance and training to tax officials on #épplication of the new rules prohibiting
tax deductibility, including the detection of bribe payments disguised as legitimate allowable
expenses [Revised Recommendation, Paragraph 1];

take appropriate measures to require auditors by law to report altisnspof bribery by any
employee or agent of the company to management and, as appropriate, to corporate monitoring
bodies, and consider requiring auditors, in the face of inaction after appropriate disclosure
within the company, to report all such sugpns to the competent law enforcement authorities
[Revised Recommendation, Paragraph V.B];

consider introducing stronger measures to protect employees who report suspicious facts
involving bribery in order to encourage them to report such facts withoubfeataliatory
action [Revised Recommendation, Paragraph 1];

take appropriate steps to improve the flow of information and feedback between the relevant
actors in the antinoney laundering system [Revised Recommendation, Paragraph 1].

Recommendations foensuring effective investigation and prosecution of offences of bribery of foreign
public officials and related offences

3. With respect to thénvestigation and prosecutiosf foreign bribery and related offencehgt
Working Group recommends that Hungary:

a)

b)

d)

f)

clarify the competence of CIOPPS regarding foreign bribery cases, and take effective measures
to ensure that CIOPPS promptly receives relevant information concerning such cases, notably
by ensuring that the policand prosecutorial authorities are aware that they should refer
foreign bribery cases to CIOPPS [Convention, Article 5; Revised Recommendation, Paragraph
1];

ensure that the necessary resources are made available, in particular at CIOPPS, for the
effective investigation and prosecution of the foreign bribery offence, and consider enabling
the same prosecutor to follow a case throughout the entire investigation and prosecution,
including at the trial stage [Convention, Article 5; Revised Recommendationydjarel;

consider taking appropriate measures to make MLA available to all Parties to the Convention
in cases involving administrative or civil proceedings against legal persons for foreign bribery
and ensure that sufficient resources are available totietfty carry out MLA obligations
[Convention Article 9(1); Revised Recommendation, Paragraph VII(iii)];

in order to increase transparency, include instructions by senior prosecutors in the case file,
and review possibilities for challenging decisions tose investigations, notably through
private prosecutions by competitors [Convention, Article 5; Revised Recommendation
Paragraph 1J;

extend the statute of limitatiorepplicable to the offence under article 258/BQJ to an
appropriate timeo as to ensa the effective prosecution of the offengeline with the period
for the offence under article 258/B(nd allow for sufficiently long investigation periods
[Convention, Article 6; Revised Recommendation Paragraph 1];

consider, within the constitutial principles of the State, measures that may be taken in order

to ensure that immunity does not impede effective investigation, prosecution and adjudication
in foreign bribery cases [Convention, Article 5; Revised Recommendation Paragraph 1].
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4.

5.

Part Il.

7.

With respect to theriminal liability of legal persongor foreign bribery, the Working Group
recommends that Hungary:

a)

b)

amend the law on the criminal liability of legal persons to eliminate, insofar as they apply to
foreign bribery cases, (1) the requirement that a natural person be convicted and punished as a
prerequisite to the liability of a legal person; (2) the requirement that the bribe must have
aimed at or resulted in the legal entity gainind i n a advantage @r nofit; and (3) the
requirement that the bribe must have aimed at giving or have actually given such an advantage
to the specific legal entity subject to prosecution. [Convention, Articles 2 and 3];

consider (1) defining more clearly and more broadly thgnthe reference to acHief
executivé the class of persons whose failure to supervise can trigger the liability of the legal
person; and (2) establishing minimum standards with regard to appropriate supervision by such
persons in order to avoid liabilifConvention, Articles 2 and 3].

With respect tarelated tax and accounting/auditing offenceém Working Group recommends
that Hungary:

a)

b)

take appropriate measures to enforce accounting and auditing offenceseffectively,
particularly in connection with bribery cases [Convention, Article 8J;

take all necessary measures to ensure that no conviction for foreign bribery is required to deny
the deductibility of the suspected bribe, amaview the operation of théme limit for
reopening a tax casR¢vised Recommendation Paragraph 1V]

With respect t@anctionsthe Working Group recommends that Hungary:

a)

b)

considerintroducing additional civil or administrative sanctions fatural personsonvicted
of foreign bribery, analogous to those applicable to legal persons, and compile relevant
statistical information [Convention, Article 3; Revised Recommendation, Paragraph 1];

consider taking measures to improve the effectiveagsanctions on companies convicted of
bribery [Convention Article 3(1), (4)].

Follow-up by the Working Group

The Working Group will followup on the issues below, as practice develops, in order &sasse

a)

b)

d)

in light of the recent entry into force of the law on the liability of legal persons, the absence of
case law and the inability to review the Explanatory Memorandum concerning the new law,
the application and interpretation of the law as it appliesoteign bribery [Convention,
Articles 2, 3];

the application of the foreign bribery provisions as case law develops, including with regard to
the definition of foreign public official and the question of bribery through intermediaries
[Convention, Articlel];

whether the defence of duress is limited to threats of physical or psychological damage
[Convention, Article 1];

jurisdiction over cases of bribery of foreign public officials, notably as regards legal persons
and offences committed in whole or in fpabroad [Convention, Article 4];
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e) actions taken when Hungary refuses to extradite based on the Hungarian nationality of the
person whose extradition is requested [Convention, Article 10(3)];

f) the application of sanctions by the courts and the use of catifis@and confiscation of assets
measures in cases of bribery of foreign public officials, to ensure they are effective,
proportionate and dissuasive [Convention, Article 3].

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/39/34/34918600.pdf

Report on progress since May 2005
http://www.oecd.org/dataocecd/22/35/39991723.pdf
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Iceland (March 2003)

I n concl usi on, based on the findings of the Wor
Convention and the Revised Recommendation, the Wof&iogp makes the following recommendations
to Iceland. In addition, the Working Group recommends that a number of issues be revisited as case law
develops.

I Recommendations for Ensuring Effective Measures for Preventing and Detecting Foreign
Bribery

The Working Group recommends that Iceland develop further efforts to raise the level of general
awareness of the offence of bribery in international business transactions as well as enhance mechanisms
for the detection of bribery offences (Revised Recomnmntergarticle I).

With respect to the public sector, the Working Group particularly recommends that Iceland:

1 enhance awareness and estatldighropriate procedurglidelines and training for the detection
of foreign bribery within the agencies responsible for detecting and/or investigating the offences usually
related to bribery offencefRevised Recommendation, Articles | and 1V);

2. clarify and publicise the extent of the obligation of all public officials to report bribery offences
of which they become aware, and in particular considerducing a clearer obligation for all tax officials

to inform and ceoperate with the law éorcement authorities on any suspicion of bribgiigevised
Recommendation, Article I);

3. maintain the efficiency and specialisation of the Unit for investigation and prosecution of serious
economic and environmehtimes; (Revised Recommendation, Article 1);

With respect to the private sector, the Working Group recommends that Iceland:

4, co-operate with private sector organisations in order to raise awareness of compadi@s,
particular encourage and promote internal corporate compliance programmes for exporting companies. In
addition, guidance by private sector organisations on how to deal with solicitation of bribes would be
useful (Revised Recommendation, Articlemt V.C.i and iv);

With respect to accounting and audit profession, the Working Group recommends that Iceland:

5. encourage the accounting and auditing profession to organise special training sessions focussed
on brbery and related offences, in the framework of their professional education and training system
(Revised Recommendation, Article 1);

6. encourage the adoption of a code of ethics by the auditing profession antifeeftesr on the
rules on the independence of auditors; (Revised Recommendation, Article V.B.ii);

7. require auditors to report indications of a possible illegal act of bribery committed by any
employee or person aayj on behalf of a company to management and, as appropriate, to corporate
monitoring bodies without delay. In addition, the Working Group recommends that Iceland consider
requiring auditors to report such indications to the competent authorities; (R&&setnmendation,
Article V.B.iii and iv).
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. Recommendations for Ensuring Adequate Mechanisms for the Effective Prosecution of
Foreign Bribery Offences and the related Tax and Money Laundering Offences

The Working Group recommends that Iceland considerfalowing modifications to its legislation
by:

8. aligning the language concerning third party beneficiaries in section 109 GPC concerning bribery
of a foreign public official with section 128 GPC concerning pasdivibery so that third party
beneficiaries are clearly covered; (Convention, Article 1);

9. reviewing the provisions dealing with bribery and considering appropriate changes in order to
ensure complete consisteneythe terms used in such provisions (e.g. Section 19¢ of the GPC and Section
1 of Act 144/1998 concerning the natural person triggering the liability of legal persons; Section 109 of the
GPC and Section 52 of Act 75/1981 concerning the nature of the &midbehe definition of public
officials); (Convention, Articles 1 and 2; Revised Recommendation, Article V).

Il . Follow-up by the Working Group

In light of the small number of cases of domestic bribery and the absence of case law concerning
bribery of faeign public officials, it is very difficult to assess how the Icelandic legislation will be applied
in practice. The Working Group will therefore revisit the case law regarding bribery in a general way as it
develops. (Convention, Articles 1, 3, 5). Thancerns in particular:

10. the elements of the offence explored in Phase 1 that are specific to the offence of corruption and
whose interpretation cannot be inferred from the application of other similar offelscesllaas the
coverage of intermediaries and the interpretation

1 and Commentaries 4 to 10 and 12 to 19)

11 the criminal liability of legal persons, to &tain within a reasonable period whether the foreign
bribery offence is effectively applied to legal persons; (Convention, Article 2);

12. the application in practice of the universal jurisdiction and internatimmaperation obligations
under the Convention and the effectiveness of the provisions on confiscation, in particular with respect to
the possibilities of confiscation from third parties; (Convention, Articles 3, 4, 9 and 10).

13. the extent to which Icelandic authorities direct more attention on money laundering linked to
forms of criminality other than drug offences, including the bribery of a foreign public official.
(Convention, Article 7).

Complete Phase 2 Repdravailable at:
http://www.oecd.org/dataoecd/12/8/2498248.pdf

Report on progress since March 2003:
http://www.oecd.org/datacecd43/7/36682053.pdf
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Ireland (March 2007; Phase 2bis: December 2008)

The Working Grop appreciates the openness of those Irish Government officials who participated in
the Phase 2 examination, as well as their genuine efforts to provide requested information to the examining
team within a reasonable period following thesite visit. Hovever, for the reasons given below, the
Working Group concludes that Ireland has not fully met its Phase 2 monitoring obligations, with the result
t hat the Working Group was not able to adequate
Conventionunder the Phase 2 procedures.

The Working Group takes note of the very low level of attendance by lIrish officials and
representatives of other groups at thesite visit, which limited the lead examiners in assessing issues.
Only the Office of the Direcr of Corporate Enforcement was represented at a panel concerning
awarenessaising, prevention and detection of foreign bribery by the public sector. The absence in
particular of one key ministry at this panel signals that Ireland does not appreciatacibérole that it
needs to play in ensuring an adequate level of awareness of the Convention and the relevant legislative
framework. Indeed, the Department of Justice, Equality and Law Reform acknowledged that no awareness
raising activities on the Coantion have been provided by the Irish authorities either internally or targeted
at the private sector. In addition, the private sector was not consulted on the 2001 amendments to the
relevant legislative framework. It is therefore not surprising that @mylrish company attended the panel
dedicated to the private sector, and that no representatives of the legal profession attended the panel on the
perspectives of the private Bar and legal academics.

The low level of participation also limited the leadaminers in assessing the effectiveness of the
statutory framework for implementing the Convention as they were not afforded the interactive
environment necessary for an effective examination of the implementation of Article 1 of the Convention.
The impotance of a fully interactive examination of the relevant legislative framework is underscored by
its complexity, given that Ireland implemented Article 1 of the Convention through two offences contained
in two statutes, one statute which is based on atstgtframework that has been widely criticised as
outdated, and given that the two offences contain overlapping and apparently inconsistent elements.

The Working Group is pleased that since the Phase-sdtevisit Ireland has demonstrated that it
interds to give implementation of the Convention higher priority. A large delegation consisting of
representatives from all the key ministries and agencies involved in implementing the Convention attended
the examination in the Working Group, and was willingetmage inaniwd e pt h di scussi on ¢
implementation of the Convention. However, in the short{iame available, and given the impossibility
of holding separate meetings with all the relevant bodies to elicit different opinions and intemsedati
required by the procedures for Phase Zibm visits, the Working Group was unable to engage in the
discussions which should have taken place at thsaitenvisit. Ireland also demonstrated renewed
commitment through its announcement that preparadf a Prevention of Corruption (Amendment) Bill
had been approved by the Government, and that the Government intends to move quickly to introduce it to
Parliament.

In view of these circumstances, the Working Group welcomes and accepts an invitatielary tio
carry out another two to thremy onsite evaluation of Ireland in approximately one year, which the
Working Group feels is necessary to achieve two main purposes: (i) to provide the examination team with
the opportunity to convene the panelatttvere not attended or were inadequately attended and ensure an
adequate assessment of the issues that should have been discussed during these panels; and (ii) to make ar
effective assessment of the implementation of Article 1 of the Convention. Reg#réifagter purpose,
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one year from now the examination team will also be able to assess progress made on reforming the
legislative framework for implementing Article 1, due to the soon to be published Prevention of Corruption
(Amendment) Bill. In additionsince Ireland recently introduced reforms to improve the process for
consulting on statutory instruments, a secongitnvisit will enable the team to assess the effect of this
new process on implementation of the Convention, in particular whetherita¢epsector is actively
engaged.

In addition, based on the findings of the Working Group regarding the application of the Convention
and the Revised Recommendation by Ireland, the Working Group (i) makes further recommendations to
Ireland under Part 1nd (ii) will follow -up the issues under Part 2 where there has been sufficient practice
in Ireland.

l. Recommendations

Recommendations for ensuring effective prevention and detection of the bribery of foreign public
officials

1 With respect t@awareness raising and prevention related activitiggomote the implementation
of the Convention and Revised Recommendation, the Working Group recommends that Ireland:

a) Promptly takeall necessary measures, including appropriate training, to raise the level of
awareness of the foreign bribery offence within the public administration and among those
agencies that interact with Irish companies operating abroad, including foreign diploma
representations, trade promotion and development aid agencies [Revised Recommendation I];

b) Promptly take all necessary action, in cooperation with business organisations and other civil
society stakeholders, to improve awareness of the foreign bolfence among companies, and in
particular small and medium size companies, active in foreign markets, and advise and assist
companies with regard to the prevention and reporting of foreign bribery; and consider appointing
a specific committee in charge adéveloping and coordinating such awareness raising programmes
[Revised Recommendation I]; and

c) Work proactively with the accounting and auditing profession to raise awareness of the foreign
bribery offence and its status as a predicate offence for mooegldéng, and encourage those
professions to include training on foreign bribery in their professional education and training
[Revised Recommendation I].

2. With respect totte detection and reporting of foreign bribery and related offences, the Working
Group recommends that Ireland:

a) Adopt comprehensive measures to protect public and private whistleblowers in order to encourage
those employees to report suspected cases @ifjfobribery without fear of retaliation [Revised
Recommendation I];

b) Establish procedures to be followed by public sector employees, and in particular employees of the
Department of Foreign Affairs, and of trade promotion and development aid agenaieppfting
to law enforcement authorities in Ireland credible information about foreign bribery offences that
they may uncover in the course of their work, and encourage and facilitate such reporting [Revised
Recommendation IJ;

c) Ensure that the necessary tfarmand financial resources are made available (i) to the FIU for
adequately dealing with suspicious transactions reports and forwarding them in due time to the
investigative authorities; and (i) to the Irish Financial Regulator and-Ragjtilatory
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Organisitions (norfinancial sector) for an adequate enforcement of sanctions for non compliance
with AML laws and regulations [Revised Recommendation I]; and

d) Require external auditors to report all suspicions of foreign bribery by any employee or agent of
the canpany to management and, as appropriate, to corporate monitoring bodies, regardless of
whether or not the suspected bribery would have a material impact on the financial statements, and
of whether the suspected offence falls under the Prevention of Gomréyatt 2001 or the Criminal
Justice (Theft and Fraud Offences) Act 2001; and consider requiring external auditors, where
appropriate, to report such suspicions to the competent law enforcement authorities [Revised
Recommendation V.B.].

Recommendations foensuring effective investigation, prosecution and sanctioning of foreign bribery
and related offences

3. With respect to thenvestigation and prosecutiar foreign bribery offences, the Working Group
recommends #it Ireland ensure the continuation of provision of intensified training to police officers,
prosecutors and judges on foreign bribery, including the practical aspects of bribery investigations and the
application of foreign bribery offences to legal pessfiRevised Recommendation |].

4, Concerning jurisdiction the Working Group recommends that Ireland promptly establish
nationality jurisdiction under the Prevention of Corruption (Amendment) Act 2001 as providedthmder
Criminal Justice (Theft and Fraud Offences) Act 2001 [Convention, Article 4].

5. With respect to the implementation Afticle 1 of the Conventiothrough the offence of bribing

an fAagent o undferCdrhreu pPtrieovre nAdton2®01 and the offen
Criminal Justice (Theft and Fraud Offences) Act 2001, the Working Group recommends that, in the
context of the ongoing preparation of the Prevention of Corruption (Amendment) &dindramend the

current statutory framework as follows:

a) Consolidate or harmonise the offence under the Prevention of Corruption Act 2001 with the one
under the Criminal Justice (Theft and Fraud) Offences Act 2001, to remove inconsistencies
between the twoffences which could provide obstacles to the effective implementation of the
Convention, including as follows:

() the terminology used to describe the nature of the advantage prohibited from being
offered, promised or given,

(i) by seriously considering amengd the Prevention of Corruption Act 2001 to remove any
ambiguity concerning whether the prosecution must prove that the foreign public official
was an fAagent 0 aprindipaWitiueidrytradationship leas teeen eiolated,

(i) by clarifying the termicorruptl yo in the Prevention o
absence of clear case law of what the prosecution must prove in this respect,

(iv) by ensuring that the Attomege ner al 6 s consent wunder the 1¢
Act is not required; and

b) Take appropriate steps to ensure that bribery of foreign public officials covers: (i) employees of
foreign public enterprises regardless of their legal form, including those under the indirect control
of a foreign government(s), and (ii) agents of intermati@mrganisations to which Ireland is not a
party [Convention, Article 1].
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6.

With respect to thdiability of legal persondor the offences implementing Article 1 of the

Convention under the Prevention of Corruptidot 2001 and the Criminal Justice (Theft and Fraud
Offences) Act 2001, the Working Group recommends that Ireland undertake a review of the relevant law
on the criminal liability of legal persons with a view to codifying and clarifying its scope, andnthat

addition

a)

b)

7.
recomm

a)

b)

d)

8.
Ireland:

Ireland do the following:

Expand the scope of liability to cover, in addition to bribery committed personally by a senior
person (e.g., directors and high managerial agents), bribery committed by a lower level person
with the express or impliggermission of a senior person; and

Expressly provide for the liability of unincorporated legal persons [Convention, Article 2].

With respect torelated tax, accounting and money laundering offenttess Working Goup

ends that Ireland:

Amend its tax legislation to clarify that bribes to foreign public officials are netiéakctible;

and expressly communicate to tax examiners thetaroeductibility of bribes and the need to

be attentive to any outflowsf anoney that could represent bribes to foreign public officials,
through the issuance of guidelines or manuals, and training programmes [Revised
Recommendation | and 1V];

Ensure that false accounting offences are sanctioned in an effective, propodiahdissuasive
manner [Convention, Article 8];

Amend the double criminality exception for the money laundering offence under section 31(7) of
the Criminal Justice Act 1994, in order to ensure that foreign bribery is always a predicate
offence for money landering, without regard to the place where the bribery occurred
[Convention, Article 7]; and

Maintain more detailed statistics on (i) sanctions in money laundering cases, including the size of
fines and forfeited/confiscated assets, and whether bribeheipredicate offence; and (ii) on
suspicious transaction reports that result in or support bribery investigations, prosecutions and
convictions [Convention, Article 7].

With respect tosanctionsfor foreign bribey offences, the Working Group recommends that

a) Ensure that legal persons are subject to effective, proportionate and dissuasive sanctions for foreign
bribery [Convention, Articles 2 and 3];

b) Consider introducing additional civil or administrativexsgons by the courts for natural and legal
persons convicted of foreign bribery [Convention, Article 3];

c) Reuvisit the policies of agencies such as those responsible for development aid, public procurement,
and publieprivate partnerships, to take due cadesation in their contracting decisions of prior
convictions forall foreign bribery offences [Convention, Article 3; Revised Recommendation
[I(vi), and VI (ii) and (iii)]; and

d) Draw the attention of investigative and prosecutorial authorities to the emgertof requesting
confiscation as a sanction for foreign bribery [Convention, Article 3].



. Follow-up by the Working Group
9. The Working Group will followup on the issues below, as practice develops, in ordestss:

a) The effectiveness in practice of territorial jurisdiction under Irish law to enable the effective
application of the offence under the Prevention of Corruption (Amendment) Act, 2001
[Convention, Article 4];

b) That considerations of national econonnterest, the potential effect on relations with another
State and the identity of the person involved shall not influence (i) investigation and prosecution of
foreign bribery cases; and (ii) decisions regarding mutual legal assistance or extradition
[Convention, Articles 5, 9 and 10];

c) The level of sanctions, including confiscation, pronounced by the courts in foreign bribery cases to
assess whether they are sufficiently effective, proportionate, and dissuasive [Convention, Article
3]; and the sanctions fononey laundering imposed in Ireland [Convention, Article 7]; and

d) With respect to auditing standards, whether the threshold for external audit requirements is
adequate in practice to trigger external audit of all companies with substantial overseasnsperat
[Revised Recommendation V.B.]; and the effectiveness of the new provisions regarding internal
company controls in the Companies (Auditing and Accounting) Act 2003, once they have entered
into force [Revised Recommendation V.C.].

PHASE 2BIS

Pursuant tahe Phase 2 Recommendations of the Working Group, the purpose of the2Bisase
evaluation ofirelandwas to(i) to provide the examination team with the opportunity to convene the panels
that were not attended or were inadequately atteatidite time othe Phase Z2and ensure an adequate
assessment of the issues that should have been discussed during these panels; and (ii) to make an effective
assessment of the implementation of Article 1 of the Convention

Irelandmade fully satisfactory efforti® terms of preparation and participation durithg Phase 2bis
process. The oeaite visit on 1113 June 2008 was attended by a high number of participants, from both the
public and the private sector. The Irish authorities provided the examining team witle alkcessary
information, before, during and following the-eite visit.

Ireland accomplished sonpgogress in strengthening legal framework for fighting the bribery of
foreign public officials, in particular through legislative amendmeatbe madeto the Prevention of
Corruption Act 1906 and the Prevention of Corruption (Amendm&cit?001throughthe Prevention of
Corruption (Amendment) Bill 2008/ hile the Working Group welcomes this actjidghe amendments in
the Prevention of Corruption (Amendmt) Bill 2008 do not address all the Working Group concerns
expressed in the Phase 2 Report and reiterated here. The Working Group is disappointed that Ireland did
not seize the opportunity to act upon the Phase 2 recommendations to consolidate andeéhémmono
separate foreign bribery offenciesthe Prevention of Corruption (Amendment) Act 2001 and the Criminal
Justice (Theft and Fraud Offences) Act 200he Working Group is concerned that, by failing to address
these issues in the 2008 Bill, Irethmay now not have the opportunity to respond to these concerns in the
near futureThe legislative framework for fighting foreign briberyIreland therefore continues to require
further strengthening in order to ensure full compliance with the reld®Rbase 2 Recommendatipns
notably as concerns the foreign bribery offenteh e Wor ki ng Group i s encour a

7C



declaration that it is disposed to act on some of those recommendations by making changes to the 2008 Bill
which would result irgreater consistency between the two statutes.

With regard tothe liability of legal personshe Working Group welcomes additional explanations
provided by Ireland, but notes that no changes have occurred since Phase 2.

The Irish authorities also initiadesignificant efforts to raise awareness of the foreign bribery offence
among relevant officials in the Irish public sector, as well as within the business community.

Based on théssues of concern identified by the Working Group in the Phase 2 Repbrtom| and 6 s
application of the Convention and the Revised Recommendatiom Phase 2bis Report and
recommendations focus oawareness raisingnitiatives detection and reportinginvestigation and
prosecution of foreign bribery cases; the foreign bribéignoe, in particulaas affected byhe Prevention
of Corruption (Amendment) Bill 2008; arithe liability of legal personsin view of this, he Working
Group () makes the following recommendationsiteland, and (I will follow -up certain issues when
there has been sufficient practice

l. Recommendations

Recommendations for ensuring effective prevention and detection of the bribery of foreign public
officials

10. With regard to prevention, awareness raising and training, the Working Group recommends that
Ireland continue its efforts to raise the level of awareness on the foreign bribery offence and on the risks
that Irish companies may engage in bribery abroad: (i) wittérpublic administration and amongst those
agencies that deal with Irish enterprises operating abroad, including trade promotion agencies and Irish
diplomatic missions; and (ii) within the Irish business community, including SMEs, engaging in business
abmoad [Revised Recommendation I].

11 With regard to the detection and reporting of the foreign bribery offence, the Working Group
recommends that Ireland:

(a) Proceed promptly with its intention to put in place praged for public sector employees,
including staff of Irish diplomatic missions, to encourage and facilitate the reporting of
suspected foreign bribery that they may uncover in the course of their work; and

(b) As concerns legislation on whistleblower gretion, proceed promptly with the enactment of
whistleblowing provisions as proposed underRnhevention of Corruption (Amendment) Bill
2008 In this regard, Ireland shouldursue its intention to: (i) expand the definition of
Aappropri at e npemmuoicaioas canobe wmdade; and (ii) allow for the
confidentiality of such communications, in order to encourage public and private
whistleblowers to report suspected cases of foreign bribery without fear of retaliation
[Revised Recommendation I]

Recommendations for ensuring effective investigation, prosecution and sanctioning of foreign bribery

12. With regard tothe foreign bribery offencethe Working Groupreiterates its Phase 2
recommendations, amdcommendshat Ireland onsolidate and harmonise, as a matter of priority, the two
separate foreign bribery offences in revention of Corruption (Amendment) Act 2001 and the Criminal
Justice (Theft and Fraud Offences) Act 2001 to remove inconsistencies bdtedé@ngtatutesincluding
[Convention, Article 1]

71



(a) By proceeding promptly with the enactment of #revention of Corruption (Amendment)
Bill 2008, andpursuing its intention to make changes to the Bill in order to: (i) harmtrése
terminology usedo describe the nature of the advantage prohibited from being offered,
promised or given(ii) harmonisethe scope of nationality jurisdiction for the foreign bribery
offence in a manner that does not restrict nationality jurisdiction; ancl@iify the term
Afcorruptl yo, i n the absence tiominustcproeeainr thisc a s e
respect;

(b) By amending the Prevention of Corruption Act 2001 to remroef er ence t o t he
in order to avoidany ambiguity concerning whether tipeosecution must prove that the
foreign public official wpriscipa fiduciédrg rglationship a n d
has been violated; and

(c) By taking the first possible opportunity tmnsolidate the corruption offences into a single
piece oflegislation.

13. With regard tothe liability of legal personsthe Working Group reaffirms its concern and
reiterates its recommendations expressed in Phase 2. The Working Group recommends that Ireland
[Convention Articles 2 and 3]:

(a) Adopt on a high priority basis appropriate legislation to achieve effective corporate liability
for foreign bribery and

(b) Expressly provide for the liability of unincorporated entities.
Il. Follow-Up by the Working Group
14. In addition, the Working Group will follovup, as practice develops:

@The application of ireasonabl e groundso r
investigationof foreign bribery; and

(b) The application ofnationality jurisdictionto the bribery of foreign public officials as
provided in thePrevention of Corruption (Amendment) Bill 2008

Complete Phase 2 Report available at:
http://www.oecd.ag/datacecd/27/45/38322693.pdf
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Italy (November 2004)

The Working Group i s appreciative otsitelvisital y 6 s
and of their efforts to provide information throughout the examination process. Neverthel&gsyking
Group regrets that Italy did not accede to the request of the lead examiners to visit Milan for one day to
interview law enforcement representatives of that city with-fiestd experience in foreign and domestic
bri bery c¢ases,igndicant fmantidl andisduskial eatorsd s s

Based on i ts findings regarding l'talyods i mp |
Recommendation, the Working Group (i) makes the recommendations to Italy under part 1, and (ii) will
follow up the issuem part 2 when there are sufficient cases of foreign bribery in Italy.

l. Recommendations
Recommendations for Ensuring Effective Prevention and Detection of Foreign Bribery

1 With respect to promoting awareness of the Convention and the offence of bribing a foreign
public official under article 322bis of the Italian Criminal Code, the Working Group recommends that
Italy:

a) Provide additional training to police, prosecutors ampistrates on the foreign bribery offence
and increase efforts to promote awareness of the foreign bribery offence and the Convention in all
the government agencies involved in the implementation of the offence, notably those dealing
with Italian companie operating abroad (Revised Recommendation, Paragraph 1);

b) Remind all public official of their obligation under article 331 of the Code of Criminal Procedure
to report suspicions of foreign bribery offences detected in the course of performing theitoduties
the law enforcement authorities and of the sanctions for a failure to report. (Revised
Recommendation, Paragraph |);

c) Sustain the current proactive awarenessing activities by institutions such as the Ministry of
Foreign Affairs through its diplomati missions abroad, and pursue its initiatives to raise
awareness in the private sector, notably where SMEs are concerned (Revised Recommendation,
Paragraph I).

2. With respect to whistleblowing protection, the Worki@Bgoup recommends that Italy consider
introducing stronger measures to protect employees who report suspicious facts involving bribery in order
to encourage them to report such facts without fear of retribution (Convention, Article 5; Revised
Recommendatio, Paragraph I).

3. With respect to the prevention and detection of foreign bribery through accounting requirements,
the Working Group urges the expeditious amendment of the provisions on false accounting in the Civil
Code to ensure full conformity with article 8 of the Convention. In particular, ltaly is recommended to
ensure that its legislation provides effective, proportionate and dissuasive sanctions for all cases of false
accounting regardless of (a) monetanesnolds, (b) whether the offence is committed in relation to listed

or nonlisted companies, and (c) whether the offence causes damage to shareholders or creditors
(Convention, Article 8).

4, With respect to the rolef an independent external audit in the detection of foreign bribery, the
Working Group recommends that Italy consider broadening the categories of companies subject to
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independent external audits to include certain-ligted companies with a high turnoy@and ensure that
ifacts deemed to be censurableodo in article 155 (2
external auditors to CONSOB (the regulator of the Italian securities market) and the board of directors of a
company, include foign bribery (Revised Recommendation, Paragraph V.B. (i), (iii) and (iv)).

5. With respect to the prevention and detection of foreign bribery througimangy laundering
measures, the Working Group urges the expmditadoption of the bill criminalising money laundering by

a person who commits the predicate offence, and establishing the liability of legal persons for money
laundering (Convention, Article 7; Revised Recommendation, Paragraphs Il.i and Ill).

6. With respect to other measures for preventing and detecting foreign bribery, the Working Group
recommends that Italy pay particular attention to information arising as a result of tax amnesty
programmes in order to prevelietmisuse of these programmes for the dissimulation of bribes (Revised
Recommendation, Paragraph V).

Recommendations for Ensuring Effective Prosecution and Sanctioning of Foreign Bribery Offences

7. With respect to le prosecution and sanctioning of foreign bribery, the Working Group
recommends that Italy:

a) Amend its legislation to exclude the defencecoficussiondrom the offence of foreign bribery
(Convention, Article 1 and Commentary 1);

b) Take the necessarystepste xt end t he | engt h of idtheeeriddiof t i mat
completion of prosecutions including all appeals) for the offence of foreign bribery
(Convention, Article 6};

¢) Encourage its officials at the Ministry of Justice who specialisautual legal assistance to work
more closely with law enforcement in the preparation of outgoing requests for assistance, and
organise meetings to facilitate an exchange of experiences and concerns amongst officials
who are involved in mutual legal assista (Revised Recommendation, Paragraphs Il.vii and
VII).

Il. Follow-up by the Working Group

8. The Working Group shall followap the following issues once there has been sufficient practice
in ltaly:

a) The effectivenesef t he code of conduct of SACE (ltaly
foreign bribery (Revised Recommendation, Paragraph I);

b) The application of the offence @dtigazione alla corruzionand attempts to the foreign bribery
offence in particular toerify whether it is committed irrespective aiter alia, the value of
the advantage and its results (Convention, Article 1; Commentary 7);

c) With respect to the prosecution of foreign bribery:

! The Working Group notes that this is a general issue for many Parties.
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d)

f)

(i) Whether conflicts of competence amongst Italian public prosecidg¢ad to delays and a
waste of resources, thereby decreasing the effectiveness of foreign bribery investigations
(Revised Recommendation, Paragraph I);

@) 1talydos ability to provide and obtain mutua
involving legal persons (Revised Recommendation, Paragraphs Il.vii and VII);

(i) The use of the powers of the Minister of Justice in deciding whether to assert nationality
jurisdiction to prosecute a natural person (Convention, Articles 4 and 5).

With respect to té liability of legal persons:

() Whether Italy can effectively prosecute legal persons in the following cases: 1. in the absence
of proceedings against natural persons; 2. where the legal person is@vstteor state
controlled company; 3. where a foreiggal person bribes a ndtalian official in Italy; and
4. where an ltalian legal person uses a-talan national to bribe a foreign public official
while outside Ital§ (Convention, Article 2);

(i) The application of t he i d e.&( ¢he cadoptianfof amr gani
organisational and management model, including internal control and compliance
procedures, to prevent offences of the kind that occurred) (Convention, Article 2);

With respect to sanctions, the level of sanctions applied toahaod legal persons, including the
level of fines, application of confiscation, prohibitive sanctions, suspended sentences and the
use ofpatteggiamentdased on information provided by Italy (Convention, Article 3);

With respect to the power of th&orte dei Conti(State Audit Court) to audit public bodies, the
application of that power to public or publielganaged entities (1) involved in international
transactions, (2) involved in contracting opportunities with Italian companies through public
procurenent or development aid, and (3) that are not subject to an external audit requirement
(Revised Recommendation, Paragraph V.B.(i)).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/0/50/33995536.pdf

Report on progress sincéNovember2004:
http://www.oecd.org/dataoecd/30/36/38313133.pdf

The Working Group notes that this is a general issue for many Parties.
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Japan (Phase 2: March 2005; Phase 2bis: June 2006)

PHASE 2

The Working Group appreciates the efforts made by Japan since the Phase 1 examination to
amend its laws concerning and related to the offence of bribing igrfquablic official to rectify areas in
which the Working Group deemed it was not in compliance with the Convention. The Working Group also
acknowledges the efforts made by the Japanese authorities to translate legislation and documents
throughout the examation process, and provide timely responses to the draft Phase 2 Report of the lead
examiners.

At the December 2004 Working Group meeting, the Working Group found that the Japanese
Government had failed to provide sufficient information to enablepetéorm an objective assessment of

Japanés i mplementation of the Convention, as the
norntexistence of any foreign bribery investigations due to a claim of secrecy. Thus, the Working Group
recommended hiat Japan provide within 30 days rdentifying information about nei f i | ed o

investigations of bribing foreign public officials (i.e. the number of such investigations opened and closed,
the reasons for closing any such cases, and the legal, evidentignal assistance, and other problems
encountered in such investigations). Pursuant to this recommendation, the Japanese authorities submitted
limited nonidentifying information about four investigations which are no longer in progress. The
Working Groyp notes that the Japanese authorities only canvassed three major District Public Prosecutors
Offices and three major Police Prefectures about the existencedfhanl ed o6 i nvestigati o
that essentially the only information disclosed abdwgsé four investigations was that the Japanese
authorities did not pursue the investigations mainly due to the absence of nationality jurisdiction for
foreign bribery and because of inadequate evidence.

In light of the information provided during the Rlea2 review, including the followp
information presented by Japan at the Working Group meeting of January 2005, it is the finding of the
Working Group that Japan has not demonstrated sufficient efforts to enforce the offence of bribing a
foreign public dficial. However, the Japanese authorities stated that, since nationality jurisdiction came
into force in January 2005, they will now be able to pursue foreign bribery cases more aggressively.

In view of these circumstances, anothersie evaluation Wi need to take place in Japan in
approximately one year for the purpose of reviewing efforts that have been made to investigate and
prosecute foreign bribery cases. Thesite visit shall be approximately two to three days and shall include
meetings withprosecutors, police officers and other persons and bodies deemed relevant by the lead
examiners with respect to ndited investigations reported at the January 2005 meeting, as well as new
investigations. The Working Group expects that the Japaneseiteshwill disclose during the esite
evaluation, the concrete but nrafentifying information about the nature of any problems encountered in
investigating and prosecuting foreign bribery cases, as well as how the relevant laws have been applied in
pradice, in particular those on the establishment of nationality and territorial jurisdiction. The Working
Group further expects that the Japanese authorities will provide at thigeovisit all relevant non
identifying informatondhi hbdati Avtebedgatasowsel| | i asl

(i) The time frame of the offences and the investigations, including the time spent investigating
the cases,

(i) Whether access to financial records and MLA was requested, and if not why,
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(iif) Whether suspects dwitnesses were interviewed, and if not why,

(iv) Whether search warrants were served to obtain access to company records or other evidence,
and if not why,

(v) Whether information was requested from the tax authorities, and if not why, and
(vi) How the mlice and prosecutors awdinated in the investigation.

The Working Group recommends that the Japanese authorities assess as a priority the
impediments to effective investigation and prosecution. In this regard, based on the information provided
by Japarduring the January 2005 meeting, the Working Group urges Japan to make use of MLA at the
nonAif i 1l edd i nvest i g-adnatomof tbetlaavgrdorcenem efforts efween prosecution
and police, and address any difficulty encountered in ksttéig and enforcing territorial jurisdiction in
order to enable Japan to advance-fichi | edd i nvestigations concerning

Having regard to the object and purpose of the Convention, the Working Group also recommends
that the Japaise authorities assess if and how the Japanese law prevents disclosurddetifying
information concerning the investigation and prosecution of foreign bribery offences. The Working Group
stresses that such disclosure is a necessargopdition for an effective monitoring mechanism as
provided for in article 12 of the Convention.

In addition, based on the findings of the Working Group regarding the application of the
Convention and the Revised Recommendation by Japan, the Working Group (i) makes fu
recommendations to Japan under Part I, and (ii) will follpathe issues under Part Il where there has
been sufficient practice in Japan.

I Recommendations
Recommendations for Ensuring Effective Prevention and Detection of Foreign Bribery

1 With respect to promoting awareness of the Convention and the offence of bribing a foreign
public official established in théJnfair Competition Prevention LawWUCPL), the WorkingGroup
recommends that Japan make efforts to increase the awareness of:

() key agencies including the Ministry of Economy, Trade and Industry (METI), Ministry of
Justice, Ministry of Foreign Affairs and Ministry of Finance about the important links
betwee foreign bribery and other areas of government activity, such as public procurement,
export credit, official development assistance andraotiopoly cases;

(i) police and prosecutors through training specifically targeting the foreign bribery offence
either separately or in the context of overall ariruption and corporate crime training;

(i) agencies involved in contracting relationships with companies doing business abroad
including the Japan Fair Trade Commission (JFTC), Securities and Exdiangmission
(SESC), Financial Services Agency (FSA), Japan Bank for Internationap€ration
(JBIC), Nippon Export and Investment Insurance Agency (NEXI), and Japan International
Co-operation Agency (JICA); and

(iv) the legal profession. (Revised Recoemdation, Paragraph I)
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2. With respect to the reporting of the offence of bribing a foreign public official to the competent
authorities, the Working Group recommends that Japan:

a) Consider establishing, notwithstang the secrecy provisions under the National Public Service
Law and the Local Public Service Law, an obligation for all public officials; and establishing
procedures requiring all employees of relevant entities including JBIC, NEXI and JICA, to report
asa matter of course to the law enforcement authorities any payments suspected of being bribes
to foreign public officials; (Revised Recommendation, Paragraph 1)

b) Establish as a matter of priority a formal system to enable METI to effectively process
allegations of foreign bribery and pass them on to the law enforcement authorities, given its role
as the government agency responsible for the implementation of the UCPL, which includes the
foreign bribery offence, and the METI Guidelines and the resultimgjhitod that it will receive
allegations; (Revised Recommendation, Paragraphs | and II)

c) Clarify that external auditors are required to report indications of possible illegal acts of bribery
to management and, as appropriate, to corporate monitoringsh@did consider providing an
exception to the duty of confidentiality by requiring external auditors to report indications of a
possible illegal act of bribery to competent authoriti€Revised Recommendation V.B.(iii) and

(iv))

d) In applying its legigtion in the field of whistldblowing, improve the protection of persons who
report directly to the law enforcement authorities; and pursue its efforts to make such measures
more widely known among companies and the general public; (Revised Recommendation
Paragraph I) and

e) Consider establishing a centralised mechanism for the purpose of facilitating the sharing of
information and ceardination of investigations and prosecutions of transnational bribery cases.

3. With respect to the prevention and detection of foreign bribery through accounting requirements,
external audit and internal company controls, the Working Group recommends that Japan:

a) Ensure that all of the activities listed under article 8.1 of the Guimreare prohibited, including
the establishment of ethebooks accounts and the recording of 4esistent expenditures, for
the purpose of bribing foreign public officials or of hiding such bribery, and ensure the provision
of effective, proportionateand dissuasive penalties for such omissions and falsifications;
(Convention, Article 8) and

b) Encourage the development and adoption of adequate internal company controls, including
standards of conduct, and provide companies with more guidance cogdimiestablishment
of effective internal auditing and supervisory mechanisms (including how to respond to
solicitation from foreign public officials). (Revised Recommendation, Paragraph V.B.)

4, With respect to the etection and prevention of foreign bribery through money laundering
legislation, the Working Group recommends that the Government of Japan encouiige (fParliament)

to pass as a matter of priority the Bill to amend Amgi-Organised Crime Lavin order to include the
proceeds of bribing a foreign public official i
application of the money laundering offences. (Convention, Article 7)

! The Working Group notethat this is a general issue for many Parties.
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Recommendations for Ensuring Effective Prosecution and Sameing of Foreign Bribery Offences

5. With respect to the implementation of the offence of bribing a foreign public official under the
UCPL, the Working Group recommends that Japan:

a) Through its Supreme Public Pras#ors Office, undertake an internal review of the reasons for
the absence of ifiledd investigations and pr
Article 5, Revised Recommendation, Paragraph | and Il i)

b) Review the inteaprenhapiagmenbsoinédadi Rinhternat
provided in the METI Guidelines and all other relevant guidance issued by the Japanese
authorities including MET]I, to ensure that they conform to the Convention and Commentaries on
the Convention ahdo not mislead companies about what acts are covered by the foreign bribery
offence. The Working Group further recommends that METI conduct this review in consultation
with the Ministry of Justice and other relevant ministries as well as with the ptosatcu
authorities through the Ministry of Justice; (Convention, Article 1)

c) Consider clarifying that all cases where a foreign public official directs the transmission of the
benefit to a third party are covered, not just those where the officialeeseiviii n s ubst an
benefit; (Convention, Article 1)

d) Take necessary steps to extend to an appropriate period the statute of limitations applicable to the
offence of bribery of foreign public officials so as to ensure the effective prosecution of the
offence; (Convention, Article 6) and

e) Compile statistical information on the sanctions imposed for violations of the foreign bribery
offence under the UCPL, including the confiscation of the bribe, suspension of sanctions and use
of the summary procedur@Convention, Article 3.1 and 3.3)

6. With respect to the tax treatment of bribes to foreign public officials, the Working Group is not
sufficiently satisfied that Japan is in full compliance with the 1996 Recommiemdan the Tax
Deductibility of Bribes to Foreign Public Officials, and therefore recommends that Japan enact legislation
or amend its regulations as a matter of priority to effectively prohibit the tax deductibility of any bribe
payments to foreign puldli officials made by any individuals or companies of any size. (1996
Recommendation of the Council on the Tax Deductibility of Bribes to Foreign Public Officials)

Il. Follow-up by the Working Group
7. The Working Groupwill follow -up the following issues once there has been sufficient practice:

a) Developments in Japanese law with respect to the recommendations of the Subcommittee on
Corporate Activities related to International Business Transactions, Trade and Ec@wmmic
operation Committee, Industrial Structure Council, including the recommendation to undertake a
study of the appropriateness of including the foreign bribery offence in the UCPL. It is also
recommended that Japan report the findings of the study t@/dnking Group. (Convention,

Article 1)

b) Whether (i) a legal person is liable where the bribe is for the benefit of a company related to the
legal person from which the bribe emanated, (ii) the liability of a legal person depends upon the
conviction or pmishment of the natural person who perpetrated the offence, and (iii) legal
persons are subject to the new provision on nationality jurisdiction; (Convention, Article 2)



c) Whether the sanctions imposed pursuant to the UCPL for the foreign bribery citeacehole
are effective, proportionate and dissuasive taking into account: (i) monetary sanctions, and (ii)
the application of the expected amendment to the AOCL for confiscating the proceeds of bribing
a foreign public official; (Convention, Article 3dnd 3.3)

d) The antimoney laundering system focusing on: (i) the absence of coverage of some non
financial businesses and professions from the reporting requirements; (ii) the penalties for the

single failure to make a dif@mcugameriidentifisation;r(igns act
the obligation under article 239(2) of the Code of Criminal Procedure for public officials to make
an fAaccusationo to the | aw enforcement aut h

offence; and (iv) the levebf feedback from the law enforcement authorities concerning
suspicious transactions reports made to them; (Convention, Article 7) and

e) The policies of agencies such as JBI C, NE X1
authorities on dealing with appéints convicted of foreign bribery or otherwise determined to
have bribed a foreign public official, to determine whether these policies are a sufficient
deterrence. (Convention Article 3.2; Revised Recommendation Articles Il(v) and VI)

PHASE 2BIS
I Main Findings of the Working Group

Pursuant to the Phase 2 Recommendations of the Working Group, the purpose of thdiBhase 2
onsite visit to Japan in February 2006 was to review efforts that have been made to investigate and
prosecute foreign bribery caseiie to the finding of the Working Group in Phase 2 (January 2005) that
Japan had not demonstrated sufficient efforts to enforce the offence of bribing a foreign public official. In
order to make the assessment mandated by the Phase 2 Recommendafitaseltiis examination of
Japan focused on t hr ee ma-operatiorsirstiedPhasdiBexaminatioh; i) | e v e |
the level of concern by the Japanese authorities regarding the absence of formal investigations and
prosecutions; andii) the factors contributing to the absence of formal investigations and prosecutions.

The main findings of the Working Group are as follows:

Japan made fully satisfactory efforts to-aperate in the Pha&bis onsite visit, including
through the level of participation and disclosure of relevant information, including disclosure, within the
limits of Japanese laws on confidentiality, of fidantifying information regarding the ndited
investigations reporteith January 2005.

Japan made progress in strengthening the legal framework for fighting the bribery of foreign
public officials, in particular through legislative amendments to increase the statute of limitations in respect
of natural and legal personsrfthe foreign bribery offence, and the establishment of an enhanced false
accounting penalty under the Securities and Exchange Law. In addition, in light of the longstanding
concern of the Working Group about the current tax treatment of bribe paymeinésSpecial Taxation
Measures Law, the passage of the Bill to amend the Corporation Tax Law and Income Tax Law to
expressly deny tax deductions for bribe payments to foreign public officials in all circumstances is a
significant step. Revisions of the M&try of Economy, Trade and Industry (METI) Guidelines to remove
certain unclear and potentially misleading information about the foreign bribery offence, and the Cabinet
Order specifying that the new Whistleblower Protection Act applies to offencestheddCPL, are also
important steps. However, the legislative framework for fighting foreign bribery requires further
strengthening in order to ensure full compliance with the relevant Phase 2 Recommendations. In addition,
the Working Group has serious cengs that the placement of the offence of bribing a foreign public

8C



official in the UCPL as opposed to the Penal Code has in practice reduced its priority and contributed to
the absence of formal investigations and prosecutions.

The Japanese authoritiesade reasonable efforts to raise the awareness of the relevant
authorities, including police and prosecutors, of the application, since January 2005, of nationality
jurisdiction to the foreign bribery offence under the UCPL. Otherwise, the Working Groupt is
persuaded that Japanbés |l egislative framework is
persons for the foreign bribery offence, given that nationality jurisdiction does not expressly apply to legal
persons for the offence and that there no precedents for such an application in respect of any other
offences.

Despite the continuing absence of formal investigations and prosecutions seven years after the
foreign bribery offence came into force, Japan has not made a serious effoit do the Phas2
Recommendation of the Working Group to assess as a priority the impediments to the effective
investigation and prosecution of the offence of bribing a foreign public official. It is particularly regrettable
that the Japanese authoritiesre/ not motivated to do so under the circumstances of an impending Phase
2bis onsite visit. Given the foregoing and that neither METI nor the Ministry of Justice consider such an
assessment their responsibility, as well as that the Ministry of Justideftiasally concluded that there
are no issues or problems to be resolved, serious
the effective implementation of the Convention.

Moreover, based on confidential discussions with the Japaneswiteshconcerning the nen
filed investigations reported in Phase 2 and responses to questions of the lead examiners regarding other
possible allegations, it is the finding of the lead examiners that before the Phase 2 examination in January
2005, the Japmese authorities took a passive approach to foreign bribery allegations, and since January
2005, efforts may have increased, but certainly not to a sufficient degree.

. Recommendations of the Working Group

Recommendations to Japan

1 The Working Group recommends that Japan should be proactive in investigating allegations of
foreign bribery, with the goals of advancing investigations and bringing prosecutions, and recotheends

following specific measures be taken actively pursue evidence foreign bribery cases involving
Japanese interests:

a) use norcompulsory investigative measures at the earliest possible stage, such as witness
interviews and requests for the voluntdigclosure of financial records, including in the absence
of sufficient evidence to meet the burden of proof to obtain warrants for compulsory investigative
measures;

b) seek mutual legal assistance at the earliest possible stage to obtapmuuisory inestigative
measures, including in the absence of sufficient evidence to meet the burden of proof to obtain
warrants for compulsory investigative measures

c) increase coordination and communicati on bet v
National Polie Agency concerning the foreign bribery offence, for the purpose of ensuring an
effective flow of information between police and prosecutors about ongoing and potential foreign
bribery enquiries or investigations, as well as seriously consider increasingvblvement of
the police in foreign bribery investigations, including where the cases are not referred to
prosecutors by the police; and
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d) specifically include in the ongoing research by the Ministry of Justice on how to increase the
effectiveness of imestigative measures, consideration of the foreign bribery offence, in particular
regarding the potential use of wita&pping and grants of immunity, bearing in mind that because
most of the evidence in foreign bribery cases is available abroad, it maffib@dtdo secure
adequate evidence for prosecution in the absence of greater investigative powers.

2. The Working Group recommends that Japan urgentigrdimate and undertake an objective
assessmentf the legal ad procedural impediments to the effective investigation and prosecution of the
offence of bribing a foreign public official in Japan, and present in writing the findings of the assessment to
the Working Group within six months of the Phabés2xaminatio in the Working Group. In making this
assessment, the Working Group recommends that the Japanese authorities, in consultation with appropriate
members of civil society, assess possible impediments and give full consideration to the findings and
recommenddons in the Phase 2 and Phadass2eports on Japan, paying particular attention to the
impressions of the lead examiners regarding what could be the factors contributing to the absence of
formal investigations and prosecutions, including their findirsgdesscribed in the preceding paragraph.

3. In order to furtheistrengthen the legislative framewdide fighting foreign bribery, ensure full
implementation of the relevant Pha®&ecommendations, and increase therity of the foreign bribery
offence, the Working Group recommends that the Japanese authorities take the following steps:

a) enhance the visibility and enforcement of the foreign bribery offence as a matter of priority,
notably by moving the foreign bribgpffence from the UCPL to the Penal Code;

b)) del ete from the 2006 METI Guidelines the int
purpose of the foreign bribery offence, whi c
conductedod feoroft hper ofguroposand make it absol u
Japanese law does not permit an exception for facilitation payments;

c) revisit the issue identified in the Phase 2 Report regarding the standard of liability of materiality
applicable to theffence of making a false statement in disclosure documents under the Securities
and Exchange Law, and ensure that Japanese law fully complies with Article 8 of the Convention;
and

d) take appropriate measures to ensure that public and private employeesasgetlzat the
Whistleblower Protection Act applies, not only to internal acts of wHidtlering, but to acts of
whistle-blowing to police and prosecutors as well.

Recommendation for FollowJp by the Working Group

4, The Working Group recommends follewp of the following matters as practice develops:
a) the application of nationality jurisdiction to legal persons for the foreign bribery offence; and
b) the use of confessions in foreign bribery investigations and priosesuas well as whether there

are any particular difficulties in establishing the voluntariness of confessions in foreign bribery
cases at trial.
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Complete Phase 2 Reporavailable at:
htt p://www.oecd.org/datacecd/34/7/34554382.pdf

Complete Phase Bis Report available at:
http://www.oecd.org/dataoecd/54/23/37018673.pdf

Report on progress since June 2006
http://www.oecd.org/dataocecd/49/44/39591489.pdf
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Korea (November 2004)

Based on the findings of thi&orking Group regarding the application of the Convention and the
Revised Recommendation by Korea, the Working Group (i) makes the recommendations to Korea under
part 1, and (ii) will followup the issues in part 2 when there has been sufficient practi€erea in
respect of cases involving the bribery of foreign public officials.

l. Recommendations
Recommendations for Ensuring Effective Prevention and Detection of Foreign Bribery

1 With respect to promoting awaress of the Convention and the Act on Preventing Bribery of
Foreign Public Officials in International Business Transactions (FBPA), the Working Group recommends
that Korea takes steps to increase awareness of the investigative, prosecutorial and jtiiciaésu
including the provision of training programmes on the Convention and the FBPA for current and future
members of these bodies; agencies indirectly involved in implementing the Convention; and SMEs,
particularly through agencies that advise argbsut them (Revised Recommendation, Paragraph |).

2. With respect to the prevention and detection of foreign bribery through accounting requirements,
external audit and internal company controls, the Working Groupmeends that Korea:

a) Considers requiring the reporting of indications of bribery to the competent authorities by
external auditors or management committees (Revised Recommendation, Paragraphs V.B.iii and
iv);* and

b) Considers ensuring that government ajovernmenfunded agencies that provide contracting
opportunities to Korean companies, such as the Korea Export Insurance Corporation (KEIC), the
Exportimport Bank and the Korea International Cooperation Agency (KOICA), have the
authority to audit compaes suspected or convicted of bribing foreign public officials to
determine whether funds obtained from the agency have been used as part or all of the bribe
(Revised Recommendation, Paragraph V.B.i).

3. With respecto other measures for preventing and detecting foreign bribery, the Working Group
recommends that Korea:

a) Considers extending the whistleblower protection provided by theQortiuption Act to those
who report foreign bribery to KICAC, and to those wigport suspicions of foreign bribery to
government agencies other than KICAC (Revised Recommendation, Paragraph |);

b) Reviews the disclosure policies and procedures of the Korea International Cooperation Agency to
ensure that there is disclosure to tlvenpetent authorities where, in the course of transacting
business with a company, credible evidence arises that a violation of the FBPA has occurred
(Revised Recommendation, Paragraph I);

1 The Working Group notes that this is a general issue for many Parties.

2. The Working Group notes that this is an issue for many Parties. The recommendation shall not be
interpreted as a suggestion thia policies of the Korea International Cooperation Agency do not meet the
standards set out in the Recommendations of the Developmergetation Directorate.
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c) Ensures Korean overseas representations are meeefwve inmaking Korean companies doing
business in foreign markets aware of the Convention and the FBPA, and advises Korean overseas
representations on the steps that should be taken (including reporting the matter to competent
authorities) when there are credilaléegations that a Korean company or individual has bribed
or taken steps to bribe a foreign public official (Revised Recommendation, Paragrapt 1):

d) Ensures that the defence of social customs under article 20 of the Criminal Act is not applicable
to the offence of foreign bribery under the FBPA (Convention, Article 3.1).

4, With respect to measures to disallow the deductibility of bribe payments to foreign public
officials, the Working Group recommends that kare

a) Amends its tax legislation to clarify that bribes to foreign public officials in violation of the
FBPA are not taxdeductible (Revised Recommendation, Paragraph 1V); and

b) Communicates effectively to tax examiners (through training programmes, ligesdeor
manuals, and distribution of the OECD Bribery Awareness Handbook for Tax Examiners) the
non-deductibility of bribes and the need to be attentive to any outflows of money from a taxpayer
that could represent bribes to foreign public officials (Redi Recommendation, Paragraphs |
and V).

Recommendations for Ensuring Effective Prosecution and Sanctioning of Foreign Bribery Offences

5. With respect to measures for ensuring the effective prosecution of fordigmyboffences, the
Working Group recommends that Korea:

a) Clarifies that article 3.1 of the FBPA covers the situation where a bribe is transmitted directly to a
third party, consistent with the offence of bribing a domestic public official under thén@kim
Act (Convention, Article 1.1); and

b) Reviews the Explanatory Manual published by the Ministry of Justice to ensure that the
guidelines contained therein are consistent with the Convention and the FBPA (Convention,
Article 1.1).

6. With respect to measures for ensuring effective sanctioning of foreign bribery offences and
accounting and auditing offences (where relevant), the Working Group recommends that Korea:

a) Takes steps to ensure that the actual finesdaidn bribery are effective, proportionate and
dissuasive, especially in light of the absence of the confiscation of the proceeds of bribery, and
considers increasing the penalties for false accounting and fraudulent auditing (Convention,
Articles 3.1 and.2; Revised Recommendation, Paragraph V.A.iii);

b) Compiles statistical information on the sanctions imposed for violations of the FBPA, including
confiscation of bribes and suspensions of sentences (Convention, Articles 3.1 and 3.3); and

c) Ensures thatthe authorities responsible for development aid and privatisation can take
appropriate actions, such as considering informing the competent authorities and the possible

3. The Working Group notes that this is a general issue for many Parties.
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addition of norcriminal sanctions, where persons and companies are determined toribade
foreign public officials (Convention, Article 3.4; Revised Recommendation, ParagrapH VLii).

. Follow-up by the Working Group

7. The Working Group will followup the following issues once there has beeficgeifit practice
under the FBPA:

a) With respect to the offence of bribing a foreign public official under the FBPA, application of the
following:

) The exception for ismall pecuni ary or ot F
Commentary 9 on the @eention);

(i) Jurisprudence that provides an exception to bribery where a payment or gift is offered as a
social courtesy (Convention, Article 1.1);

(iif) Non-applicability of the law on attempts to foreign bribery, including attempts through
intermedaries (Convention, Article 1.2);

iV VThe definition of Aforeign public officialo
public enterprises, in particular the inte
foreign government(s), and a@hnonrapplication of the definition to the bribery of North
Korean public officials (Convention, Article 1.4; Commentary 14 on the Convention); and

(v) The adequacy of the statute of limitations for the foreign bribery offence (Convention, Article

6).

b) With respect to the liability of legal persons for the offences of bribing a foreign public official
pursuant to article 4 of the FBPA and fraudulent accounting pursuant to article 21 of the Act on
External Audit of Stock Companies, the application of ¢hesovisions (where appropriate) to
the following situations:

(i) A bribe is given by a representative, agent, employee, etc. of a legal person in relation to the
business of another legal person in the same enterprise group (chaebol) (Convention, Article
2);

(ii) A legal person pays due attention or exercises proper supervision to prevent foreign bribery
(Convention, Article 2);

(iif) A conviction/sanction has not been imposed on the natural person responsible for the
offences of foreign bribery and frdulent accounting (Convention, Articles 2 and 8.2); and

(iv) Foreign bribery that is committed abroad, including bribery by a natural person who is not a
Korean national where the legal person has been complicit in the bribery offence
(Convention, Articks 2 and 4.1).

4, This recommendain shall not be interpreted as a suggestion that the policies of the Korea International
Cooperation Agency do not meet the standards under the Recommendations of the Development Co
operation Directorate.
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Sanctions under the FBPA, particularly regarding (1) the determination of profit in calculating
the fine, where the profit exceeds the prescribed thresholds; and (2) the impact of the absence of
authority to confiscate the proceeds obbkry (Convention, Articles 3.1 and 3.3);

The application of the money laundering offence to the laundering of funds and property related
to violations of the FBPA, including the laundering of proceeds of foreign bribery obtained by
the briber and laundi@g in relation to violations of the FBPA perpetrated by legal persons
(Convention, Article 7; Revised Recommendation, Paragraphs IL.i and Il1);

The effectiveness of Koreads money | aunder i ng
monetary thesholds for reporting suspicious transactions; (ii) the absence of coverage of non
financial businesses and professions; (iii) the information in guidelines and typologies
concerning foreign bribery; (iv) the level of resources of KoFIU; and (v) the swoluof
proceeds of foreign bribery from the notion
Paragraph I); and

The application of the Framework Act on National Taxes and the Criminal Procedure Act to
disclosure by the National Tax Service to ttmmpetent authorities of evidence of foreign
bribery detected during tax audits spontaneously without any requests (Revised
Recommendation, Paragraph I).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/17/13/33910834.pdf

Report on progress sincéNovember 2004
http://www.oecd.org/datacecd/34/15/38239546.pdf
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Luxembourg (May 2004; Phase 2bis March 2008)

I n conclusi on, based on t he findings of t he
application of the Convention and Revised RecommendatioriyWitr&ing Group makes the following
recommendations to Luxembourg. In addition, the Working Group recommends that certain issues be
revisited as case law evolves.

. Recommendations

Recommendations for ensuring effective measures for preventing and detediiibery of foreign
public officials

1 With respect to awareness raising activities to promote the implementation of the Law of 15
January 2001 relating to corruption and amending the Criminal Code, the Code ioleCHmcedure and
the Act of 4 December 1967 on Income Tax, the Working Group recommends that Luxembourg:

a) Take necessary measures, in cooperation with the professional organisations and the business
circles concerned, to raise awareness among the psivetier regarding the offence of bribery
of foreign public officials, and promote the implementation within enterprises of preventive
organisational measures internal control mechanisms, ethics committees, and warning
systems for employeds as well astte adoption of codes of conduct specifically addressing
the issue of foreign bribery. [Revised Recommendation, Articles | and V.C.(i)]

b) Take necessary measures to raise awareness of the offence among the administration, notably
among those officials that maplay a role in detecting and reporting acts of bribery and those
in contact with Luxembourg enterprises exporting or investing abroad (in particular diplomatic
missions of Luxembourg abroad), the Luxembourg public and professional bodies. [Revised
Recomnendation, Article 1]

2. With respect to detection, the Working Group recommends that Luxembourg:

a) lIssue regular reminders to public officials of their obligation under article 23 (2) of the Code of
Criminal Procedureat inform prosecuting authorities of any offence of bribery of a foreign
public official that they may become aware of in the exercise of their duties, and of
disciplinary sanctions applicable in the event of -sompliance with this obligation, and
ensureeffective application of such sanctions. [Revised Recommendation, Article ]

b) Encourage the implementation of a similar reporting procedure to the prosecuting authorities
for officials not subject to the provisions of article 23 (2) of the Code of CrirRiraedure
working for bodies vested with supervisory powers with regard to corruption in the attribution
of public subsidies (notably certain officials of the Ducroire and Lux Développement).
[Revised Recommendation, Articles | and I1.(V)]

c) Develop clear istructions for the Tax Administration prescribing verifications to be carried
out in order to detect possible offences of bribery of foreign public officials, and remind these
officials of their obligation to alert the prosecuting authorities of any offéhat they may
become aware of in this regard, and ensure that sufficient human and financial resources are
made available to the tax authorities for effective controls. [Revised Recommendation, Articles
I1.(ii) and V]
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d)

e)

f)

9)

Adopt measures to ensure effectigeotection of any person collaborating with the law
enforcement authorities, notably employees who report in good faith suspected cases of
bribery. [Revised Recommendation, Article ]

Given the particular importance of the Luxembourg financial centreinc@enbngoing efforts

in the context of the Action Plan against Money Laundering in order to ensure rigorous
implementation by the entire banking and financial sector of legislative and regulatory
measures aimed at preventing and detecting money laundéringds that may be related to

the bribery of foreign public officials on international markets, and ensure thabongpliance

with the legal obligation to report be sanctioned in a dissuasive manner. [Convention, Article
7; Revised Recommendation, Atédl.(iv)]

Bearing in mind the important role of accounts auditing in the detection of suspicious
operations related to bribery of foreign public officials, and in the context of ongoing efforts
by Luxembourg aimed at ensuring greater transparency inoratep accounting, ensure
compliance by accountants and external and internal auditors with their obligation to inform
prosecuting authorities of any suspected money laundering related to corruption. In this regard,
Luxembourg authorities are invited to fluer raise awareness of such professionals to the
provisions of the anfbribery legislation, notably by introducing stricter auditing procedures,
and to ensure that naompliance with the reporting obligation be effectively sanctioned.
[Convention, Artite 8; Revised Recommendation, Articles | et V]

Establish effective interdisciplinary cooperation and coordination among the bodies concerned
(administrative, financial and law enforcement) with regard to supervisory, detection and

sanctioning powers, anih this regard, ensure that professional secrecy does not constitute an

impediment. [Revised Recommendation, Article 1]

Recommendations for ensuring adequate mechanisms for the effective prosecution of offences of
bribery of foreign public officials and rkated offences

3. With respect to prosecution, the Working Group recommends that Luxembourg:

a)

b)

c)

d)

Grant determined financial support with a view to ensuring sufficient human and financial
resources as well as specific inaig to law enforcement professionals (police, prosecution,
investigating magistrates and judges) to guarantee effective prosecution of the foreign bribery
offence and related offences, notably those related to accounting, without prejudice to the
executiom of request for mutual legal assistance [Convention, Articles 5 and 9; Revised
Recommendation, Article I; Annex to the Revised Recommendation, Paragraphs 6 and 8]

Compile relevant statistical information regarding the number, source and treatmentref bribe
offences (prosecution, judgment and sanction) in order to facilitate evaluation, and, if
necessary, develop criminal policy in this regard. [Revised Recommendation, Article ]

In order to ensure effective prosecution of offences of active briberyegfopublic officials,

and given the currently limited investigative powers at the preliminary enquiry stage, firstly,
consider extending such powers, and, secondly, ensure that, at the stage where investigation is
initiated, the threshold taken into acobuoy the prosecuting authorities is not too high
concerning the level of proof gathered in the course of the enquiry. [Convention, Article 5;
Revised Recommendation, Article 1]

Formally remind prosecuting authorities (via circulars or directives, orcdngr official
channel) of the importance of prosecuting bribers, as an essential condition for the effective
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application of the foreign bribery offence, and, similarly, draw their attention to the importance
of prosecuting money laundering offences relate bribery on foreign markets, without
referring to the place of occurrence of the predicate offence or to the place of residence of the
alleged offender. [Convention, Articles 1, 3 and 5; Revised Recommendation, Article I;
Convention, Articles 8 and ®Revised Recommendation, Articles I, 11.(iii), and V.A.(iii)]

e) Taking note of L u x ecorbpbance gvith AArticte @ roft the nCorveathtiom o0 n
establish in Luxembourg law a clear liability of legal persons for bribery of foreign public
officials within a year of the Phase 2 evaluation of Luxembourg, and put in place sanctions
that are effective, proportionate and dissuasive. [Convention, Articles 2 and 3]

4. With respect to sanctions, the Working Group recommératd_uxembourg:

a) Raise awareness among prosecuting authorities on the importance of rigorously applying the
range of sanctions provided for in criminal law which may be effective and dissuasive with
respect to corruption, including confiscation measunad, encourage prosecuting authorities
to lodge the range of appeals provided for under the law, should the decisions handed down be
too lenient. [Convention, Article 3; Revised Recommendation, Article 1]

b) Raise awareness among tax authorities regardingriheriance of making rigorous use of all
sanctions available under the Luxembourg tax legislation in order to deter any attempt on the
part of taxpayers to pass bribes paid abroad as deductible charges. [Revised Recommendation,
Article IV]

. Follow-up by the Working Group

5. The Working Group will followup in the issues below, as case law and practice develop, in order
to assess:

a) Whether the current termisi wi t hou't righto and caseideaw cor
sufficiently clear to allow for effective prosecution of the foreign bribery offence.
[Convention, Article 1]

b) To what extent bribers are being prosecuted and the application of sanctions handed down,
notably with regard to confiscation, in order to efetine whether these sanctions are
sufficiently effective, proportionate and dissuasive to prevent and combat the offence of
bribery of foreign public officials. [Convention, Articles 1 and 3]

6. The Working Group reggsts the Luxembourg authorities to report, in accordance with the Phase
2 Guidelines, on measures taken to fulfil the recommendations by the Group, and reserves the right to
conduct a second esite evaluation of Luxembourg, in view of the reports by lmixeurg authorities.

PHASE 2BIS

7. The Phase 2bis report on Luxembourg assesses the measures taken by Luxembourg to meet those
recommendations from Phase 2 that the OECD Working Group on Bribery had deemed inadequately
implemented in its Phase 2 writterlléov-up report. The Working Group is particularly concerned about

the fact that Luxembourbas still not responded to some kekiase 1 and Phaser@ommendations

While the Working Group notes that Luxembourg has recently engaged in efforts to implément t
Convention, it is seriously concerned that Luxembourg has not respondechéokeyrecommendations
issuedby the Working Group since 2001.
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8. On the basis of the Working Group's observations on Luxembourg's application of
recommendations 1, 2, 3, 4, 6, 8, 9 and 14 from Phase 2, the Working Group has concluded that
recommendations 2, 4 and 8 have been implemented or handled satisfactorily. The Working Group notes,
however, thatfive other recommendatns (recommendations 1, 3, 5, 6 a8y from the Phse 2
examination have not been fully implement&tle Working Group notes further that Luxembourg has still

not implemented the Phase 1 and Phase 2 recommendations related to the liability of legal persons for
foreign bribery (Phase 2 recommendation 14).

9. The Working Group is particularly concerned about the continuing absence of liability for legal
persons that engage in briberyhié a bill has been placed before Parliament dealing with the criminal
liability of legal persons, the report highlights gdp the bill which, if adopted in its current state, would

fall short of the requirements of the Conventi&@onsidering the seriousness of the situation, the Working
Group has decided that, within one year, Luxembourg will report, in writing, on medakesn to fulfil

the recommendations of the Group, and reserves the right, in the event of continued failure to implement
the Convention, to take further steps.

10. On the basis of the Working Group's observations on Luxembourg's application of
recommendtions 13, 5, § 9 and 14 from Phase the Working Group, in the context of Phagg Makes
the following recommendations to Luxembourg

Recommendations to ensure effective prevention and detection of the bribery of foreign public
officials

11. With respect to raising awareness of transnational bribery among the economic circles and
professional organizations concerned (Recommendation 1 from Phase 2), the Working Group recommends
that Luxembourg:

a) conduct activities, in association with business cirdencerned, to raise awareness of the anti
bribery provisions of Luxembourg law among small and meeirad enterprises that may
engage in international tradand monitor the awarenesssing activities conducted by banking
and financial institutiongrevised 1997 Recommendation, Section | and V.C(i)).

12. With respect to the detection and reporting of the offence of bribing foreign public officials and
related offences (recommendations 3, 5 and 6 from Phase 2), the Working Group recommends that
Luxembaurg:

a) continue its awarenesaising efforts, using brochures, circulars;sarvice training for public
employees, or any other means, to ensure that government employees who are in a position to
detect bribery, or who are in contact with Luxembourg entarp exporting or investing abroad,
will not only maintain but increase their vigilance against the bribery of foreign public officials
(revised 1997 Recommendation, Section I);

b) adopt as soon as possible the present version of the draft law on interagengydicial
cooperation that was laid before the Luxembourg Parliament in the summer of 2007, in order to
enhance the means available to the Luxembourg tax authorities for detecting irregularities
relating to the payment of bribes to foreign public déffic (revised 1997 Recommendation,
Section I);

c) adopt measures promptly for protecting whistleblowers, in order to encourage private sector

employees to report acts of transnational bribery without fear of reprisals or dismissal (revised
1997 Recommendatip Section V.C (iv)).
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Recommendations for ensuring effective investigation, prosecution and sanctioning of foreign
bribery and related offences

13. With respect to cooperation among administrative, financial and judicial bodies
(Recommendation 9 from P$& 2), the Working Group recommends that Luxembourg:

a) adopt promptly the provisions of the bill on interagency and judicial cooperation that will allow
the tax administration, as an exception to fiscal secrecy, to transmit to the judicial authorities any
evidence useful for the prosecution and punishment of foreign bribery and related offences;

b) take all steps that could facilitate the work of the judicial authorities in seeking information from
Luxembourg financialand bankinginstitutions including in case where there has been no
formal referral to an investigating judge

14, With respect to the responsibility of legal persons (Recommendation 14 from Phase 2) the
Working Grouprecommends that Luxembourg:

a) establish promptly a clear and operational systenmiaking legal persons liable for the bribery
of foreign public officials, together with effective, proportionate and dissuasive penalties,
recognizingthat legislation consistent with the requirements of artlaad 3 of the Convention
is still lacking(Convention, Articles 2 and 3)

b) expand the scope of application of Article 5 of the Code of Criminal Procedure to give the
Luxembourg courts jurisdiction over offences committed outside the territory of the Grand
Duchy by legal persons of Luxembourg naéility (Convention, Articles 2 and 4).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/55/4/32017636.pdf

Complete Phase 2 Repoiis available at:
http://www.oecd.org/dataoecd/4/21/40322335.pdf

Report on progress since May 2004:
http://www.oecd.org/datacecd/22/27/37308306.pdf
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Mexico (September 2004)

Based on the findings of the Working Group regarding the application of the Convention and the
Revised Recommendation, the Working Groupkesathe following recommendations to Mexico. The
Working Group further intends to follow up on certain issues.

l. Recommendations
Recommendations for Ensuring Effective Measures for Preventing Transnational Bribery
1 With respect to awareness raising, the Working Group recommends that Mexico:

a) In addition to the broad awareness raising campaign on corruption in general, undertake targeted
actions to raise the level of awareness of the transnational bribery offeddbe Convention,
focusing on the obligations of Mexican companies that invest and export abroad; (Revised
Recommendation, Article 1)

b) Further develop targeted programmes for the agencies and other governmental bodies most likely
to come into contactvith companies engaging in business abroad, such as Bancomext and
Mexican embassies and strongly encourage such institutions to play a more active role in raising
awareness among Mexican companies about the Convention. In this respect, the Working Group
acknowledges the initiatives of the Ministry of Foreign Affairs, following thesita visit,
aiming to raise awareness of Mexican embassies and encourages Mexico to pursue its efforts;
(Revised Recommendation, Article I)

¢) Enhance awareness of the traatgonal bribery offence by ensuring that federal policies and
initiatives are channelled to lower levels of the administration, States and municipalities;
(Revised Recommendation, Article I) and

d) Encourage the accounting, auditing and legal professmevelop a core of specific courses
and training to raise the level of awareness and knowledge on the offence of bribery committed
by Mexican individuals and companies abroad, and of Mexican multinational companies in
particular, in view of their increaxy role in international business transactions. (Convention,
Article 8; Revised Recommendation, Article 1)

2. With respect to other preventive measures, the Working Group recommends that Mexico develop
specific toolsfor the prevention of bribery of foreign public officials directed at Mexican companies
exporting and investing abroad, and in particular:

a Further develop its partnership with business

pr act i ecemingdanticoouption policies to better prevent transnational bribery; (Revised
Recommendation, Article I)

b) Consider establishing a list of companies having been involved in bribery, including companies
involved in transnational bribery and circutagi such list to all federal agencies in order to
inform them of the potential risk of dealing with these companies, as well as for the possible
application of additional neariminal sanctions, as recommended in recommendation 6, d)
(Revised Recommendatiduticle V1)



c) Encourage Bancomext to require details on ag
view of the fact that such commissions are commonly used to disguise bribes to foreign public
officials; (Revised Recommendation, Article 1l v) and

d) Undertake strategic analysis on the characteristics of the offence of money laundering in order to
assess areas for possible improvement in its prevention and detection. (Revised
Recommendation, Article I)

Recommendations for Ensuring Adequate Mechanisiios the Effective Detection, Prosecution and
Sanctioning of Transnational Bribery Offences

3. With respect to the reporting of transnational bribery to the appropriate authorities, the Working
Group recommends thateMico:

a) Ensure that all public officials are made aware of and comply with their duty to report
transnational bribery offences pursuant to article 117 of the Federal Criminal Procedure Code
(FCPC), and consider introducing specific sanctions for bregdtie obligation under article
117 FCPC; (Convention, Article 3, Revised Recommendation, Article 1)

b) Ensure that the duty to report offences pursuant to article 116 of the FCPC (obliging citizens to
report any crime to the authorities) extends to actanis and auditors, and ensure that
professional rules on confidentiality do not contradict the FCRCpnvention, Article 8;
Revised Recommendation, Article I)

c) Facilitate the reporting of transnational bribery cases and provide reporting channeddeat
to those available for domestic bribery; (Revised Recommendation, Article I) and

d) Welcoming the consensus existing between the business sector, public officials and civil society,
consider the adoption of general whistleblower protection sefffido protect employees from
dismissal or other forms of retaliation in respect of the reporting of foreign bribery. (Convention,
Article 5; Revised Recommendation, Article I)

4, With respect to other measures tophave detection, the Working Group recommends that
Mexico:

a) Ensure that adequate resources be devoted to investigation and prosecution of bribery of foreign
public officials, and consider the setting up of a specialised unit dealing with bribery ighfore
public officials; (Revised Recommendation, Article 1)

b) Ensure that the police and prosecutors become more proactive, in particular by relying on
different detection tools in addition to reports by complainants, continue to improve their
training, aml develop analytical tools and financial investigation technigues; (Revised
Recommendation, Article |) and

c) Accelerate and streamline the processing of suspicious transaction reports in respect of suspected
money laundering. (Convention, Article 7; Rexil Recommendation, Article I)

5. With respect to investigation, prosecution and sanctioning, the Working Group recommends that
Mexico:

The Working Group notes that this is a gahéssue in many Parties.
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a) Provide internal guidelines for the use of the police and prose¢udmd excourage the judiciary
to issue interpretative criteriathat highlight the differences between the offences of bribery of
Mexican public officials and bribery of foreign public officials; (Revised Recommendation,
Article 1)

b) Amend article 222 bis oht Federal Penal Code in order to ensure that third party beneficiaries
are covered and that the definition of foreign public officials is in line with the autonomous
definition of the OECD Conventiod{Convention, Article 1)

c) In order to meet the stdard of other Parties to the Convention, revise the current provisions on
legal persons to:

- eliminate the prerequisite of the conviction of a natural person,

- eliminate the prerequisite that the offence must be committed by means provided by the legal
entty Af or such purposeo, and

- ensure that Statewned and Stateontrolled entities are subject to liability under the
transnational bribery offence,

- increase significantly the level of sanctions; (Convention, Articles 2 and 3; Phase 1
Evaluation).

d) Consicr the introduction of additional sanctions on legal persons, such as the temporary or
permanent disqualification from participation in public procurement and public works, and a
general exclusion from entitlement to public benefits or aid; (ConventidicléAB; Phase 1
Evaluation, paragraph 3)

e) Pursue its efforts to introduce witness protection for investigations of transnational bribery within
the framework of judicial reform; (Revised Recommendation, Article 1)

f) Review the current system of asseto bank information with a view to ensuring prompt and
effective access; (Convention, Articles 5, 9; Revised Recommendation, Article VII) and

g) Reconsider the current practice providing mutual legal assistance based on reciprocity in the
absence of hateral agreements, in order to ensure that such practice is consistent with article 9
of the Convention. (Convention, Article 9; Revised Recommendation, Article VII)

Il. Follow-up by the Working Group

6. In light of the small number and nature of cases of bribery at the federal level and the absence of
case law concerning bribery of foreign public officials, it is not possible to clearly assess how the Mexican
legislation will be applied in practice. The Working Growili therefore revisit the case law in a general

way as it develops. This concerns in particular:

a) The application of the offence to bribes given directly or through the foreign public official to
third party beneficiaries and the interpretation ofthe r m Af or ei gn publ i c of
Article 1; Phase 1 Evaluation, paragraph 2) and

The Working Group acknowledges that the bill submitted to the Parliament during the Spring session
satisfactorily addresses these issues.
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b) The application of sanctions with a view to determining whether they are effective, proportionate
and dissuasive to prevent and punish the offence of tramsalabribery, particularly: the basis
on which intangible bribes are quantified in respect of natural persons, and the practical

application of fines both to natural and legal persons. (Convention, Article 3; Phase 1 Evaluation,
paragraphs 3, 4)

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/53/31/33746033.pdf

Report on progress sinc&eptember 2004
http ://www.oecd.org/dataoecd/39/39/38376307.pdf
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Netherlands (June 2006)

Based on the findings of the Working Group regardingagiygication of the Convention and the
revised Recommendation by the Netherlands, the Working Group (1) makes the following
recommendations to the Netherlands, and (2) will folilgwecertain issues when there has been sufficient
practice.

. Recommendatiors

Recommendations for Ensuring Effective Prevention and Detection of the bribery of foreign public
officials

1. With respect t@wareness raising and prevention relatetivities to promote implementation of
the Convention and the Revised Recommendatii@n\Working Group recommends that the Netherlands:

a) integrate additional training, information and awarenagsing activities about combating foreign
bribery in relevant anttorruption initiatives of the Dutch government (Revised Recommendation,
Paragrah I);

b) encourage the accounting and auditing professions to develop initiatives to raise awareness of the
foreign bribery offence and the accounting and auditing requirements under the Convention, and
encourage both professions to develop specific trainimdoreign bribery in the framework of
their professional education and training programmes (Revised Recommendation, Paragraph I).

2. With respect to theetection and reportingf the offence of bribing a foreign public official and
related offences tdve competent authorities, the Working Group recommends that the Netherlands:

a) clarify the obligations of public servants to report suspicions of crimes, including foreign bribery,
to Dutch law enforcement or prosecution authorities and raise awarenasg putdic servants
about their obligations, and the mechanisms and reporting channels available to fulfil these
obligations (Revised Recommendation, Paragraph I);

b) implement guidelines for the personnel of diplomatic missions, export credit agencieshemd ot
institutions who are in a position to have privileged contacts with Dutch enterprises active abroad
on specific measures to be taken if suspicions of foreign bribery should arise. Guidelines should
include specific reporting channels and a remindahefapplicable obligations to report serious
offences (Revised Recommendation, Paragraph |);

c) following the enactment of the new legislation prohibiting the tax deductibility of bribes in April
2006, develop clear guidelines and provide training for thgials as a matter of priority in order
to maximise the detection of potential criminal conduct relating to foreign bribery, and to promote
the reporting of suspicions to law enforcement or prosecution authorities (Revised
Recommendation, Paragraph ); Il

d) continue to take appropriate steps to improve the flow of information and feedback between the
relevant actors in the antioney laundering system (Revised Recommendation, Paragraph I);

e) review, in the light of recent amendments to the Reporting Actldemwtification Act, whether
accountants in the Netherlands have adopted a restrictive application of their obligation to report
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STRs under the Unusual Disclosures Act, and assess whether further measures are required to
ensure that accountants (and afiading entities) in the Netherlands report unusual or suspicious
transactions to the FIU Netherlands/MBLOM in accordance with the Unusual Disclosures Act
(Convention, Article 5; Revised Recommendation, Paragraph 1).

Recommendations for Ensuring Effeiste Investigation, Prosecution and Sanctioning of Foreign
Bribery and related Offences

3.

With respect to thenvestigation and prosecutiasf foreign bribery and related offences, the

Working Group recommends that the Netherlands:

a)

b)

d)

f)

4.

investigate proactiveljoreign bribery allegations andonitor and evaluate on an-gning basis
the performance of law enforcement authorities, includingRiifesrecherchethe National Public
Prosecutor for Corruption (NPPCANnd other relevardgencies, with regard to theitiation and
conduct of investigations, as well as concerning decisions whether or not to prdseeigie
bribery cases (Convention, Article 5; Commentary 27; Revised Recommendation, Paragraph I, II);

clarify the competence of the Rijksrecherche anchefNPPC over foreign bribery cases, as well

as ensure that other law enforcement agencies are aware of the coordinating role of the NPPC in
this regard, and accordingly duly report all cases of foreign bribery to the NPPC (Convention,
Article 5; Commentar27; Revised Recommendation, Paragraph |, 11);

ensure that sufficient training and resources, including specialised expertise, are made available to
law enforcement authorities, including the Police, Rigksrechercheand the NPPC for the
effective deteeon, investigation and prosecution of foreign bribery offences (Convention, Article

5; Commentary 27; Revised Recommendation, Paragraph |, 11);

encourage law enforcement authorities to make full use of the broad range of investigative
measures available tButch investigative authorities to effectively investigate suspicions of
foreign bribery (Convention, Article 5; Commentary 27; Revised Recommendation, Paragraph I,

I1);

encourage Dutch authorities to request MLA to obtain and assess evidence avhiiadde of
allegations of foreign bribery over which the Netherlands has jurisdiction, and ensure that this is
reflected in the 200Directive onlinvestigation and Prosecution of Corruption of Officiés
subsequent Directives) and is underpinned by redegfforts to raise awareness and, where
necessary, training of police and prosecutors in relation to the need to obtain MLA (Convention,
Articles 5, 9; Commentary 27; Revised Recommendation, Paragraph |, II);

review and amend the 20@rective on Investjation and Prosecution of Corruption of Officials
issued by the Dutch Board of Procurators Genesansure that the information contained therein
may not be interpreted contrary to the Convention and the bribery offences in the Dutch Penal
Code (Convetion, Article 5; Commentary 7; Commentary 27; Revised Recommendation,
Paragraph I, 11).

With respect to theoffence of foreign briberyin order to prevent misinterpretations of the

offence that are contrary to the Convention, the Working Group recodsnibat the Netherlands take
appropriate measures to further clarify the application of the law in relation to small facilitation payments
and the information in the 202irective on Investigation and Prosecution of Corruption of Officials
(ConventionArticles 1, 5; Commentary 9).
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5.

With respect toadjudication by courts and sanctions for foreign bripéing Working Group

recommends that the Netherlands:

6.

a)

b)

increase the maximum levels of monetary sanctions for legal persons, and compile statistical
information on fines imposed by the courts to allow for adequate assessment of whether sanctions
are proportionate, dissuasive and effective in practice (Convention, Article 3.1);

ensure that judges are trained to deal with foreign bribery offences, andhdiaattention to the
importance of applying sanctions that are sufficiently effective, proportionate and dissuasive for
foreign bribery offences (Convention, Article 3.1; Revised Recommendation, Paragraph I).

With respect to theelated money laundegnoffence the Working Group recommends that the

Netherlands continue to compile statistics on the offence, including the level of sanctions and the
confiscation of the proceeds of crime (Convention Article 7).

7.

Given the economic role dhe Netherland#\ntilles and Arubathe Working Group strongly

recommends that the Netherlands in Europe continue to encourage Aruba and the Netherlands Antilles to
adopt the necessary legislation in line with the principles of the Convention and Revised Recommendation,
and assist them in their efforts, within the rules governing their relationship, and report to the Working
Group on these processes on an ongoing basis (Convention Article 1).

8.

b)

c)

d)

Follow-up by the Working Group
The Working Group will follow up on thessies below, as practice develops in order to assess:

given the recent entry into force of the new law prohibiting the tax deductibility of bribes to
foreign public officials, whether its application in practice allows for the effective implementation
of the 1996 Recommendation on the Tax Deductibility of Bribes to Foreign Public Officials
(Revised Recommendation, Paragraph I, Il and IV; 1996 Recommendation on the Tax
Deductibility of Bribes to Foreign Public Officials);

whether the Netherlands can effecljveely on its territorial or nationality jurisdiction to prosecute
foreign bribery offences, notably (1) where a Dutch legal person uses-Rubcim national to

bribe a foreign public official while outside the Netherlaffti§2) where the bribing of thi®reign

public official occurs in a third country where there is no foreign bribery offence; and (3) where
the foreign bribery offence is committed by a company incorporated in the Netherlands Antilles or
Aruba (Convention Articles 2 and 4; Commentary 25),

recent amendments that allow for greater flexibility to suspend the statute of limitations, to confirm
whether the statute of limitations in the Netherlands allows for an adequate period of time for the
investigation and prosecution of foreign bribeagses (Convention Article 6);

the prosecution of legal persons for foreign bribery cases, to review how the jurisprudence
developed by théloge Raadroadening possibilities to trigger liability of legal persons is applied

by the courts in practice, and eévaluate whether this allows for the effective prosecution of legal
persons (Convention Article 5; Commentary 27, Revised Recommendation, Paragraph I, 11);

the new provisions governing special confiscation introduced by the Act of Parliament of 8 May
2008, to ensure that full use is made of these measures in the enforcement of foreign bribery
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f)

9)

legislation, particularly in view of the low level of criminal sanctions for legal persons for foreign
bribery in the Netherlands. To allow for this assessmentiN#therlands could usefully compile
statistical information illustrating the use of confiscation measures by the prosecution and the
courts (Convention, Article 3);

the use of oubf-court transactions fdioreign bribery offences, as governed by articleo¥4he
Dutch Penal Code, to ensure that they result in the imposition of effective, proportionate and
dissuasive sanctions (Convention, Article 3.1);

the application in practice of false accounting offences. To this end, the Netherlands could usefully
provide information on the number of prosecutions and sanctions imposed under article 1.4 of the
Economic Offences Act for contravention of article 361, et seq. of Book 2 of the Civil Code;
article 225 of the Penal Code; and article 336 of the Penal Codegi@mm, Article 8, Revised
Recommendation, Paragraph V).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/datacecd/14/49/36993012.pdf
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New Zealand (October 2006)

Based onitsf i ndi ngs regarding New Zealandbés impl e
Revised Recommendation, the Working Group (1) makes the following recommendations to New Zealand
under Part 1; and (2) will follow up the issues in Part Il when there is suffrelenant practice.

. Recommendations

Recommendations for ensuring effective prevention and detection of the bribery of foreign public
officials

1. With respect to awareness raising and preventretated activities to promote the
implementation of the Carention and Revised Recommendation, the Working Group recommends that
New Zealand:

ee) increase efforts to raise awareness of the foreign bribery offence, and in particular its
extraterritorial application, among public sector employees and agencies invaedew
Zealand enterprises operating abroad, including foreign diplomatic representations and trade
promotion, export credit, and development aid agencies (Revised Recommendation, Paragraph 1);

ff) take necessary action, in cooperation with business organsaand other civil society
stakeholders, to improve awareness of the foreign bribery legislation among companies, and in
particular small and medium size enterprises, and advise and assist companies with regard to the
prevention and reporting of foreigmibery (Revised Recommendation, Paragraph I);

gg) work proactively with the accounting and auditing profession and financial institutions to develop
training for and awareness of the foreign bribery offence and its status as a predicate offence for
money laudering (Revised Recommendation, Paragraph ).

2. With respect to théetection and reportingf foreign bribery and related offences, the Working
Group recommends that New Zealand:

hh) establish procedures to be followed by public sector employees, includipgyees of the
Ministry of Foreign Affairs and Trade, and of export credit, trade promotion and development aid
agencies, to report to law enforcement authorities credible information about foreign bribery that
they may uncover in the course of their wodnd encourage and facilitate such reporting
(Revised Recommendation, Paragraph I);

i) amend the New Zealand tax legislation to require, where appropriate, Inland Revenue to provide
information on request from law enforcement authorities in the context refgfo bribery
investigations, and to report information regarding suspected foreign bribery uncovered in the
course of their work to law enforcement authorities (Revised Recommendation, Paragraph I); and

jj) require external auditors to report all suspiciohfoceign bribery by any employee or agent of
the company to management and, as appropriate, to corporate monitoring bodies regardless of
whether the suspected bribery would have a material impact on the financial statements; and
consider requiring exterhauditors, in the face of inaction after appropriate disclosure within the
company, to report such suspicions to the competent law enforcement authorities (Revised
Recommendation, Paragraph V.B).
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Recommendations for ensuring effective investigation, pmgen and sanctioning of foreign bribery
and related offences

3. With respect to thenvestigation and prosecutiari foreign bribery offences, the Working Group
recommends that New Zealand:

kk) take necessary measures to ensure that all credible foreigerybdbegations are properly
investigated (Convention, Article 5; Revised Recommendation, Paragraph |);

II) ensure that the Serious Fraud Office (SFO) receives all allegations of foreign bribery offences
(Convention, Article 5; Revised Recommendation, Pardgbap

mm) make effective investigative means available in foreign bribery investigations; provide a
framework for access to information stored on computerseasdre that sufficient training and
resources are made available to law enforcement authoritedsdimy the SFO, New Zealand
Police and Crown solicitors, for the effective investigation and prosecution of foreign bribery
offences (Convention, Article 5; Revised Recommendation, Paragtaph 1)

nn) take appropriate action to ensure, in foreign bribery calsasNew Zealand is able to provide
mutual legal assistance to foreign authorities regardless of whether law enforcement agencies
would have territorial jurisdiction to open their own investigations (Convention Article 9(1);
Revised Recommendation, Paiagn 1);

00) ensure that, where a request for extradition of a person for suspected foreign bribery is prohibited
or is refused solely on the ground that the person is a New Zealand national, the case is submitted
to the competent New Zealand authorities forppses of prosecution; actively pursue its efforts
to facilitate where appropriate the procedures for extradition, in particular to countries with
different legal systems; and reconsider the requirement, currently applicable to certain Working
Group Membe States, of Ministerial approval of requests for extradition under the Convention
(Convention Articles 10(2) and 10(3); Revised Recommendation, Paragraph I) ; and

pp) take all necessary measures to ensure that considerations of national economic interest, the
potential effect on relations with another State, or the identity of the natural or legal person
involved do not influence the investigation or prosecution of foreign bribery cases, and, in this
respect, amend the SolickGe ner al 6 s Pr o s amd uemove the r&uirerdeatlfor n e
the AttorneyGener al 6 s consent for foreign briber:
Recommendation, Paragraph I).

4, With respect to theoffence of foreign briberyand theliability of legal persondor foreign
bribery, theworking Group recommends that New Zealand:

gq) broaden the criteria for the criminal liability of legal persons for foreign bribery (Convention,
Article 2);

rr) remove or amend the double criminality exception in section 105E of the Crimes Act 1961 in
order toachieve full compliance with the Convention (Convention, Article 1); and

ss) clarify the routine government action (facilitation payments) exception in section 105C(3) of the
Crimes Act 1961 to ensure that the foreign bribery offence can apply to any brilzefgreign
public official in the conduct of international business in order to obtain (1) discretionary or
illegal acts by the official; or (2) the granting of any improper advantage, including advantages
such as tax breaks that may be unrelated topbefsc terms of business (Convention, Article 1).
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5. With respect tgelated tax and money laundering offendas Working Group recommends that
New Zealand:

tt) amend its legislation to ensure that no foreign bribe payments covered under criminal Ew are t
deductible, including in particular bribes (i) paid through intermediaries; (ii) paid for the purpose
of obtaining an advantage for a third party; (iii) paid to foreign public officials for acts or
omissions in relation to the performance of officiatdue s , and (iv) fipromis
well as paid (Revised Recommendation, Paragraph IV); and

uu) amend the double criminality exception for the money laundering offence in section 245 of the
Crimes Act 1961, in order to ensure that foreign briberyisyd a predicate offence for money
laundering, without regard to the place where the bribery occ(@@a/ention, Article 7).

6. With respect teanctiondor foreign bribery offences, the Working Group recommends that New
Zealand:

vv) ensure that legal penss convicted of foreign bribery are subject to effective, proportionate and
dissuasive sanctions (Convention, Article 3);

ww)consider permitting the imposition of both fines and imprisonment for foreign bribery offences
(Convention, Article 3); and

xX) proceed wtih the adoption of proposed proceeds of crime legislation aimed at facilitating
confiscation where appropriate, including in foreign bribery cases, and draw the attention of
investigating, prosecutorial and judicial authorities to the importance of catifis@s a sanction
for foreign bribery (Convention, Article 3(3)).

. Follow-Up by the Working Group

7. The Working Group will followup on the issues below, as practice develops, in order to assess:

yy) the performance of law enforcement authorities witgard to foreign bribery allegations,
including in particular with regard to decisions not to open or to discontinue investigations;

zz) the level of sanctions, including confiscation, applied in foreign bribery cases and in particular
with regard to legal pepns;

aaajurisdiction over legal persons;
bbb}he intent requirements in the foreign bribery statute;
ccc)the application of the tax deduction for facilitation payments; and

ddd)enforcement of the accounting fraud offences.
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Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataocecd/57/38/37658136.pdf

104


http://www.oecd.org/dataoecd/57/38/37658136.pdf

Norway (April 2004)

Based on the findings of the Working Group regarding the application of thee@on and the
Revised Recommendation by Norway, the Working Group (i) makes the recommendations to Norway
under part 1, and (ii) will followup the issues in part 2 when there has been sufficient practice in Norway
in respect of cases involving the kel of foreign public officials.

. Recommendations

Recommendations for ensuring effective measures for preventing and detecting bribery of foreign
public officials

With respect to awareness raising, the Working Group recommends that Norway:

1 Pursue existing efforts undertaken to raise awareness of the offence of bribery in international
business transactions, in particular where small and medium size enterprises are concerned (Revised
Recommendation, Article I);

2. Communicate to the business sector that, under the new legislation, facilitation payments are not
allowed (Revised Recommendation, Article I);

3. Undertake further actions thraugnstitutions which are in a position to have privileged contacts
with Norwegian enterprises exporting abroad, such as GIEK (the Norwegian export credit agency) or the
Ministry of Foreign Affairs, notably through its diplomatic missions abroad (RevisednRaeendation,

Article I);

4, Consider, in this context, establishing a coordinating body to oversee awareness raising activities
undertaken by Norwegian public authorities and relating to bribery of foreign publitalsff(Revised
Recommendation, Article I).

With respect to detection, the Working Group recommends that Norway:

5. Pursue its efforts to develop further cooperation between the public institutions which could
usefully contribute to the detection of the offence of bribery of foreign public officials and the law
enforcement authorities (Revised Recommendation, Article 1);

6. Consider the introduction of a general obligation forffstd public institutions to report
suspicions of corruption by Norwegian companies to the competent authorities (Revised Recommendation,
Article I);

7. Bearing in mind the vital role of auditors in uncovering ancoripg bribery offences, raise
awareness concerning the obligation for auditors to report any susmgeaty that would indicate an
unlawful act of bribery to law enforcement authorities (Convention, Article 8; Revised Recommendation,
Article V.B.iv);

8. Continue ongoing reflection undertaken by several public bodies in Norway on the issue of
whistleblower protection, with a view to introducing measures to ensure adequate protection against
sanctions to employees wheport suspected cases of bribery of foreign public officials (Revised
Recommendation, Article I).
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Recommendations for ensuring effective prosecution and sanctioning of bribery of foreign public
officials

With respect to prosecution, the Working Grouppramends that Norway:

9. Ensure that sufficient financial and human resources continue to be allocated to @kokrim and
economic sections of police districts in order to retain full ability to carry out internatiomstigations in

cases of transnational bribery (Convention, Article 5; Revised Recommendation, Article |; Annex to the
Revised Recommendation, Paragraph 6);

10. Given the recently introduced distinction between bastt aggravated bribery, ensure that law
enforcement authorities are fully aware of the range of investigative tools available, and have sufficient
expertise to make broad use of these, where appropriate; and consider extending the availability of witness
protection programmes to foreign bribery cases (Revised Recommendation, Article 1);

11 Draw attention of the law enforcement and judicial authorities to the importance of making full
use of the various economic sanngoavailable on the bribers, taking into account the particular
circumstances surrounding cases of transnational bribery (Convention Article 3).

Il. Follow-up by the Working Group

In light of the recent amendment to the offence of domestic and transtdirdrery introduced in
Norwegian law, and in the absence of definitive case law concerning bribery of foreign public officials, the
Working Group will follow up:

12, The application of the new offence in practiceliigation of the bribery offence develops, in
particular the notion of impropriety of the advantage (Convention, Article 1.1);

13. The criminal liability of legal persons, to ascertain that the bribery offendéeitieely applied
to legal persons, either through court decisions or optional fines and confiscation (Convention, Articles 2
and 4);

14. The consequences of the distinction between basic and aggravated brileemsiioft the length

of the limitation period, and in terms of whether different modalities of interruption adequately suspend the
operation of the statute of limitation, especially where legal persons are involved (Convention, Articles 1.1,
6);

15. The application of sanctions, notably the practice with regard to confiscation of both the
instruments and the proceeds, in order to determine whether they are sufficiently effective, proportionate
and dissuasive to prevemadpunish the offence of active bribery of foreign public officials (Convention,
Article 3).
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Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/3/28/31568595.pdf

Report on progress sinceApril 2004:
http://www.oecd.org/dataoecd/35/26/38284036.pdf
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Poland (January 2007)

Based on the findings of the Working Group regarding the application of the Convention and the
Revised Recommendation by Poland, the Working Group (1) makes the following recommendations to
Poland, and (2) will followup certain issues when there has been sufficient practice.

. Recommendations

Recommendations for Ensuring Effective Prevention and Detection of the bribery of foreign public
officials

1 With respect toawareness raising and trainiragtivities to promote implementation of the
Convention and the Revised Recommendation, the Working Group recommends that Poland.

eee)provide training to police, prosecutors and the judiciary onGlenvent i on and on
foreign bribery legislation (Convention, Article 5; Commentary 27; Revised Recommendation,
Paragraphs 1, II);

fff) take additional measures, including further training, to raise the level of awareness of the
Convention and the foreigbribery offence within the public administration, particularly those
institutions that interact with Polish companies active in foreign markets, including foreign
diplomatic representations, and trade promotion, official export credit support and Official
Development Assistance (ODA) institutions, (Revised Recommendation, Paragraph 1);

ggg)take necessary action to improve awareness of the Convention and of foreign bribery legislation
among business associations and companies, including small and mediuntesigasen, and
among NorGovernment Organisations and companies involved in the execution of ODA
contracts funded by Poland (Revised Recommendation, Paragraph 1);

hhh)encourage the accounting and auditing professions to develop further initiatives to (@eprovi
training and raise awareness concerning the foreign bribery offence and the relevant accounting
and auditing requirements under Polish law; and (ii) publicise within both professions the
obligation to report suspicions of foreign bribery to the appabgribodies. (Revised
Recommendation, Paragraphs | and V);

iii) take further measures to raise awareness about the Law on Liability of Collective Entities to
ensure that possible contraventions of the law by legal persons are actively investigated and
prosecutedand, to that extent, consider (1) measures to assist police and prosecutors with the
investigation and prosecution of legal persons pursuant to the Law; and (2) the provision of
further training for police and prosecutors about the operation of the LaavisgRl
Recommendation, Paragraphs I).

2. With respect to theetection and reportingf the offence of bribing a foreign public official and
related offences to the competent authorities, the Working Group recomthahBsland:

jiil adopt measures to ensure that Polish public officials who could play a role in the detection and
prevention of the foreign bribery offence are aware of their duty to report foreign bribery to law
enforcement authorities in Poland, and the edoces and channels for such reporting (Revised
Recommendation, Paragraph I);

10¢



kkk)with respect to personnel in charge of Official Development Assistance, and those in other
institutions that have privileged contacts with Polish enterprises active abroadlept@ming
on how to detect foreign bribery and on specific measures to be taken if credible suspicions of
foreign bribery should arise, including reporting channels and arrangementsojperadion and
co-ordination between the relevant government riigis (Revised Recommendation, Paragraph

;

lll) provide training for tax officials as a matter of priority in order to maximise the possibility of
detection of the bribery of foreign public officials, including information about thetaon
deductibility of lyibes to foreign public officials under the Convention and the obligation of tax
officials to report suspicions of such bribes to law enforcement authorities (Revised
Recommendation, Paragraphs I, Il; 1996 Recommendation on the Tax Deductibility oftBribes
Foreign Public Officials);

mmm) consider introducing stronger whistleblower protection measures for public and private
sector employees who report suspicious facts that may indicate foreign bribery, in order to
encourage them to report such facts without fefareprisals Convention, Article 5; Revised
Recommendation, Paragraphs | and V.C{iv))

nnn)onsider strengthening the measures for deterring foreign bribery in respect of international
business transactions benefiting from official export credit suppoctudimg through the
assessment of applications for of ficially su
commissions (Revised Recommendation, Paragraph 1l (v));

oookncourage the General Inspector of Financial Information to consider taking apprepia
practicable steps to improve the flow of information and feedback to obligated institutions on the
use of suspicious transaction reports by the authorities, with the view to further strengthening the
antimoney laundering reporting system (Reviset&®nmendation, Paragraph I);

ppp)xonsider requiring auditors to report indications of a possible illegal act of foreign bribery to law
enforcement authorities (Revised Recommendation, Paragraphs | and V.B(iv)).

Recommendations for Ensuring Effective Investigat, Prosecution and Sanctioning of Foreign
Bribery and related Offences

3. With respect to thénvestigation and prosecuticof foreign bribery and related offences, the
Working Group recommends that Poland:

ggqgxake neessary measures to ensure that all credible foreign bribery allegations are proactively and
conscientiously investigated, and remind police and prosecutors of the importance of actively
looking into the range of possible sources of detection of foreigpeyr{ Convention, Article 5;
Commentary 27; Revised Recommendation, Paragraph I, II);

rrr) ensure that greater use is made of specialised financial investigators withioraution units
of the police and State Prosecution Authority for the effective detecinvestigation and
prosecution of foreign bribery offences(Convention, Article 5; Commentary 27; Revised
Recommendation, Paragraphs |, I);

sss)in relation to the dual nature of the Office of the Prosecutor Generalie Office is held by the
Minister of Justice) consider strengthening safeguards to ensure that the exercise of investigative
and prosecutorial powers (in particular for the foreign bribery offence) are not to be influenced
by considerations of national economic interest, the potenfedtedn relations with another
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5.

State, or the identity of the natural or legal person (Convention, Article 5; Commentary 27;
Revised Recommendation, Paragraph 1);

ttt)y consi der, within Polandb6s constitutiomad prin
that the immunity from prosecution available to certain designated office holders does not
impede the effective investigation, prosecution and adjudication of foreign bribery cases and
related offences and, in this respect, consider clearly limitieagnhmunity applicable to them, to
acts done in perfor mancie fundtiona imeunity)f(Convergionh ol de
Article 5; Commentary 27; Revised Recommendation, Paragraphs I, I);

uuwuy eview the fAi mpunityo prhe Renad Codenandaeitnernekcludedts t i ¢
application to the offence of foreign bribery, or significantly limit its scope by imposing further
conditions for its application, or in some other appropriate way ensure that the law does not
contravene the Conventioand report to the Working Group on progress in 12 months
(Convention, Article 5; Commentary 27; Revised Recommendation, Paragraphs I, 11);

vwv)amend the Law on Liability of Collective Entities to eliminate the requirement that a natural
person be finally angalidly convicted as a prerequisite to proceeding against a collective entity
(Convention, Articles 2, 3.2).

With respect t@anctions for foreign bribeyyhe Working Group recommends that Poland:

www) take measures traw to the attention of investigating, prosecutorial and judicial authorities,
the importance of applying sanctions that are sufficiently effective, proportionate and dissuasive
for foreign bribery offences, in particular emphasising the importance avfostc sanctions,
including fines and the forfeiture of proceeds of bribery, and offer training in tracking down the
proceeds of bribery and assessing the value of such proceeds (Convention, Article 3.1; Revised
Recommendation, Paragraph |);

xxx)consider whetér the cap on fines for legal persons under the Law on Liability of Collective
Entites {€.,10% of the Arevenued generated in the t:
an obstacle to imposing effective, proportionate and dissuasive sanctiongsandmend the
Law accordingly (Convention, Article 3.2).

With respect to the netax deductibility of bribes, the Working Group recommends that Poland

amend its legislation to clearly confirm that bribes aretagteductible and in that regard, consider an
express prohibition on the tax deductibility of bribes. (Revised Recommendation, Paragraph IV; 1996
Recommendation on the Tax Deductibility of Bribes to Foreign Public Officials).

6.

Follow-up by the Working Group
The Working Group will follow up on the issues below, as practice develops, in order to assess:

yyy)the application of the foreign bribery offence in the Penal Code, including its coverage of bribes
madetothid parties and to all aspects of the ter:

zzz)the application, in article 3 of the Law on Liability of Collective Entities, of the requirement that
the conduct of the natural person did or could have given the collective entityamtaagpk, to
ascertain how this provision is applied in practice to foreign bribery cases;

aaaa)the level of sanctions for the foreign bribery offence and related offences (including false
accounting offences) imposed against natural and legal persons (incthdirapplication of
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confiscation measures, additional sanctions and the use of suspended imprisonment terms by
courts) and to ascertain whether the sanctions handed down by the courts are effective,
proportionate and dissuasive;

bbbb)Pol andds a p pitorialcaad natiomalityo jérisdittient in particular, in cases of
proceedings against legal persons or concerning offences committed in whole or in part abroad;

cccc) whether the Central AntCorruption Bureau (CBA) established in 2006 has developed a role
and @pacity for combating foreign bribery in international business transactions and, if so, the
effectiveness of any arrangements established tordioate its work with the police and the
State Prosecution Authority in investigating foreign bribery cases;

dddd)jwh et her t he exception for fservice type wor K
and fna person performing public functionso d
result in an exception to the foreign bribery offence for actenaissions of a foreign public
of ficial Ain relation t o t he performance 0
Commentary 9).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/3/54/38030514.pdf
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Portugal (March 2007)

Based on the findings of the Working Group

Convention and the Revised Recommendation, the Working Grougsntiiaéfollowing recommendations
to Portugal. In addition, the Working Group recommends that certain issues shouleixaenmeed as the

case law and practice evolve.

Recommendations

Recommendations for Ensuring Effective Prevention and Detection of Brébery of Foreign Public

Officials

1

With respect to awareness raising and preventitated activities to promote implementation of

the Convention and the Revised Recanadation, the Working Group recommends that Portugal:

eeee) take necessary measuriesn association with business and civil society organisatidas

raise awareness among the private sector regarding the Convention, the offence of foreign public
officials andthe liability of legal persons, as well as applicable jurisdictional rules, and promote
and assist in the implementation of preventive organisational measures and ethical standards
within businesses present in foreign markets, including through provisiangeted assistance

to SMEs (Revised Recommendation, Section I);

ffff) take necessary measures to raise the level of awareness among officials in government agencies

and the judiciary that may play a role in detecting, reporting, investigating, or prosettgting
offence of bribery of foreign public officials, and among those in contact with Portuguese
companies exporting or investing abroad (in particular diplomatic missions and trade promotion
agencies), as well as the general public (Revised Recommend&adion |);

gggg) take awareness raising measures specifically targeting Portuguese Institute for Development

2.

Support (IPAD) staff and its public and private sector partners about issues related to the
Convention and corruption in the context of ODA projectsviRed Recommendation, Section |).

With respect to the detection and reporting of the offence of bribing a foreign public official and

related offences, the Working Group recommends that Portugal:

hhhh) make public employees who are subject to the obligation to report any offence that comes to

iif)

jiin

their knowledge more aware of the importance of effectively fulfilling this obligation in
suspected instances of foreign bribery (Revised Recommendation, Section I);

issue spefic instructions/guidance to diplomatic, export promotion, export credit support, and
ODA staff concerning the various steps that should be taken when they notice allegations that a
Portuguese company or individual has bribed or taken steps to bribéga foublic official, with

a view to ensure that serious allegations eventually reach the Portuguese prosecuting authorities as
appropriate (Revised Recommendation, Section I);

take measures to amend the Personal Income Tax and Companies Tax Codesoto alishll
forbid confidential expenses, and draw clear guidelines for the tax authorities prescribing the
verifications to be undertaken with a view to detect possible offences of bribery of foreign public
officials (Revised Recommendation, Section 1V);
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kkkk) ensue, in consultation with the relevant supervisory bodies, that chartered accountants and

ity

statutory auditors receive training and guidelines regarding the provisions of artiéleoftl
Decree Law 28/84 in connection with their obligations to report any guchlne to the Public
Prosecutords Office, and that those who fail
disciplinary measures (Convention Article 8; Revised Recommendation, Sections I, Il and V);

ensure that financial and other entitiasd professionals subject to the obligation to declare
suspicious transactions to the Financial Information Unit continue to receive guidelines on the
identification of transactions related to foreign bribery (Revised Recommendation, Section I);

mmmm) pursue i§ efforts to encourage companies to provide internal channels for communication

by, and internal protection for, potential whistleblowers (Revised Recommendation, Section V).

Recommendations for Ensuring Effective Investigation, Prosecution and SanctionofgForeign
Bribery and Related Offences

3.

With respect to the investigation and prosecution of foreign bribery and related offences, the

Working Group recommends that Portugal:

4.

5.

nnnn) encourage relevant law enforcement havties to take a more proactive approach to

investigating all foreign bribery allegations and to make full use of the broad range of
investigative measures available to them to effectively investigate and prosecute cases of foreign
bribery (Convention, Aicle 5; Revised Recommendation, Sections I, II);

0000) ensure that the Central Criminal Investigation and Prosecution Department (DCIAP), pursuant

to articles 4647 of Law 60/98, takes a more active role in directing inquiries and carrying out
penal actions ssociated with the offence of bribery of foreign public officials in international
business transactions; and ensure, in this regard, that other departments of the public prosecution
service promptly report all suspicions of foreign bribery to the DCIABN{Ention, Article 5;

Revised Recommendation, Sections I, I);

pppp) ensure that sufficient training and resources, including specialised expertise and relevant

information regarding the number, profile, treatment and criminal outcomes of cases featuring
briberyin international business, are made available to relevant authoritiekiding the judicial

police and magistratek for the effective detection, investigation and prosecution of foreign
bribery (Convention, Article 5; Revised Recommendation, Secljdhs

gqqq) raise awarenesamong the law enforcement authoritiaBout thespecial applicable rules

provided in article 3 of Law 13/2001gr establishinghationality and extraterritoriglrisdiction
over foreign bribery offencesotably with regard to #h absence of a requirement of dual
criminality (Convention, Article 4Revised RecommendatioBectionl).

With respect to the offence of foreign bribery, the Working Group recommends that Portugal:

rrrr)amend the defition of foreign political officials in order for it to fully comply with the

requirements of the Convention in respect of the autonomous definition of foreign public officials
(Convention, Article 1 paragraph 4; Commentaries 3 and 12 to 19).

With respect to the liability of legal persons, the Working Group recommends that Portugal:

ssss) provide guidance to investigating and prosecutorial authorities on the criteria for triggering the

liability of legal persons as apgtl to foreign bribery cases; this should include clarification (i) of
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the status of the provisions of article 3 of DL 28/84 when confronted with the new general
provisions on the liability of legal persons in the Criminal Code; (ii) of the applicatioheof t
criminal liability of legal persons when a bribe is given by a regular employee or an outside agent
of the legal person; and (iii) of the application of the criminal liability of legal persons when there
is no prosecution or conviction of a natural perdor a corresponding offence (Convention,
Article 2; Revised Recommendation, Section I);

tttt) consider taking measures in order to prevent abuse of the legal provision laying down the absence
of criminal liability of legal persons in cases where the foréigbery act was committed by the
natural perpetrator against orders from authorised persons within the legal person (Convention,
Article 2; Revised Recommendation, Section I).

6. With respect to sanctions for foreigribery, the Working Group recommends that Portugal:

uuuu) draw the attention of the investigating and prosecutorial authorities (e.g. through training or
guidelines) to the importance of the {rial seizure of the proceeds of bribery for the purpose of
ensurng the full use of the measure of confiscation in the enforcement of the foreign bribery
legislation (Revised Recommendation, Section I; Convention, Article 3 paragjxaph

vvwv) with a view to ensure the full effectiveness of accessory measures in the eefuroéforeign
bribery legislation, such as the temporary deprivation of the right to bid in public tenders, set up a
criminal record for convicted legal persons (Revised Recommendation, Section I; Convention,
Articles 2 and 3 paragraph 4);

wwww) take appropri@ measures to include an aoirruption clause in aiflinded contracts
concluded with the various actors involved in the administration of ODA projects (Revised
Recommendation, Sections Il.v and VL.iii; Convention, Article 3 paragraph 4).

. Issues forFollow-up by the Working Group
7. The Working Group will follow up on the issues below, as practice develops, in order to assess:

xxxx) whether amendments to Decree Law 28/84 or other measures are required to supplement or
clarify the existing language defining the elements of foreign bribery with regard to (i) cases of
bribery through intermediaries where the briber only gives generic instructions to bribe with no
information to the intermediary on the exact amount andiiglesf the intended recipient of the
bribe; (ii) cases of active bribery in the absence of the proof of a counterpart or of an agreement
to such a counterpart by the passive briber; and (iii) cases of bribery in international business of
EU, EU Member Stas, and international officials, in light of potential overlaps with paragraphs
1 and 2 of art. 18 of Law 34/87 and art. 374 CC (Convention, Article 1);

yyyy) the application of the criminal liability of legal persons where: (i) the bribery act does not
directly result in profits entering the legal person (e.g. bribery to obtain tax breaks, custom
clearance, etc.); (i) a bribe is given to a foreign public official by a representative of this legal
person only for the | ega knefit@ anstleenlégal pepsanr (iii)itha | be
offence is committed wholly abroad by Portuguese legal persons, including where the natural
person who committed the offence is not a Portuguese national or is not found in Portugal; and
(iv) this legal person isateowned or stateontrolled (Convention, Atrticle 2);

zzzz) the application of sanctions to natural and legal persons for the offence of foreign bribery with
a view to determining whether the sanctions are sufficiently effective, proportionate and
dissuasived prevent and punish the offence (Convention, Article 3);

114



aaaaa)future antibribery measures taken by COSEC, including any revision of thebaioéry
declaration in COSEC contracts and of the -hritiery stanehlone statement submitted by
exporters applyindpor support (Revised Recommendation, Sections | and Il).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/28/24/38320110.pdf
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Slovak Republic (November 2005)

Based on i ts findings on Sl ovaki abs i mpl e me
Recommendation, the Working Group (1) makes the following recommendations to Slovakia and (2) will
follow up certain issues as cases sgee
l. Recommendations

Recommendations Concerning Prevention, Detection and Awareness of Foreign Bribery

1 Concerningraising awarenessf the Convention, the Revised Recommendation and the foreign
bribery offencethe Working Group recommends that:

(a) Slovakia take further action to raise awareness in the private sector, especially among (1) the
private sector and the business community, and particularly those enterprises which operate
internationally, (2) the account, auditing and legal professions, (3) clients and potential clients
of EXIMBANKA SR, and (4) companies and individuals who are involved in projects funded by
official development assistance;

(b) Slovakia raise awareness of foreign bribery among public aiciparticularly those of (1)
EXIMBANKA SR, (2) the Ministry of Foreign Affairs involved in official development
assistance, (3) the tax authority, (4) the Supreme Audit Office, and (5) foreign representations,
including embassies; and

(c) the Ministry of Jusce publish the manual on the Convention at the earliest possible date
(Revised Recommendation 1).

2. Concerning the prevention and detection of foreign bribery threaugtion the Working Group
recommends that Stakia:

(a) introduce an express denial of tax deductibility of bribe payments to foreign public officials
(Revised Recommendation 1V); and

(b) provide guidelines, instructions and training to tax examiners on detecting foreign bribery during
tax audits (Revised Remmendation I).

3. Concerning prevention and detection of foreign bribery throexyort credits the Working
Group recommends that EXIMBANKA SR require a client to disclose sufficient information, such as
detalsonagent sé commi ssi ons, which would enable EXI M

engaged in foreign bribery (Revised Recommendation |).

4. Concerning prevention and detection of foreign bribery throagtountiy and auditing the
Working Group recommends that Slovakia:

(c) ensure that accounting and auditing issues related to bribery are regularly examined in the context
of the mandatory training requirements for auditors, including auditors of the Supreme Audit
Office (Revised Recommendation I); and
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(d) require external auditors to report indications of a possible illegal act of bribery to internal
corporate monitoring bodies as appropriate, and consider requiring external auditors to report
such indications to competeauthorities (Revised Recommendations V.B.iii and V.B.iv).

5. Concerning prevention and detection of foreign bribery thr@amimoney laundering measures

the Working Group recommends that Slovakia provide betlieiagce to entities that are required to report
suspicious transactions, for instance, by providing typologies on money laundering where the predicate
offence is bribery (Convention, Article 7; Revised Recommendation I).

6. Concerningeportingof foreign bribery cases, the Working Group recommendsSloabkia:

(e) raise the awareness within the private sector and among public officials of the legal obligation
under the Slovak Penal Code to report foreign bribery teetafarcement authorities;

(f) continue its efforts to make whistleblower protection under Section 13 of the Labour Code more
widely known among companies and the general public; and

(g) maintain statistics as to the number and sources of allegations of briberyseRev
Recommendation I).

Recommendations Pertaining to Investigation of Foreign Bribery
7. Concerningnvestigationof foreign bribery, the Working Group recommends that:
(h) the Slovak Police Acadentpntinue to train pade officers and recruits (including those who are
not members of the Bureau of the Fight against Corruption) on investigating foreign bribery,

including the practical aspects of bribery investigations; and

(i) Slovakia further enhance the-operation amongalw enforcement agencies that are involved in
combating foreign bribery (Revised Recommendation I).

Recommendations Pertaining to Prosecution and Sanctioning of Foreign Bribery and Related Offences

8. Concerning theoffence of foreign briberythe Working Group recommends that Slovakia (a)
amend its |l egislation to exclude the defence of
(b) ensure the provision of immunity to -operating offenders is not an pediment to the effective
enforcement of the foreign bribery offence (Convention, Article 1).

0. Concerningprosecutiorof foreign bribery, the Working Group recommends that:

() Slovakia ensure that the Special Court #mel Office of the Special Prosecutor are effective in
the fight against foreign bribery. In particular, they recommend that Slovakia ensure that these
institutions are adequately staffed with prosecutors and judges; and

(k) the Slovak Judicial Academy orgagisraining programmes on foreign bribery for the Special
Judges and Special Prosecutors, including new recruits (Revised Recommendation 1).

10. Concerning theliability of legal personsfor foreign bribery, the Workig Group strongly
recommends that Slovakia establish such liability without delay, and put in place sanctions that are
effective, proportionate and dissuasive (Convention, Articles 2 and 3(2)).




11 Concerning the@ffence of money launderinghe Working Group recommends that Slovakia take
appropriate measures to enforce its money laundering offence more effectively, particularly in connection
with bribery cases (Convention, Article 7).

12. Concerning theffence of false accountinghe Working Group recommends that Slovakia:

(h take appropriate measures to enforce accounting and auditing offences more effectively in
connection with bribery cases; and

(m) ensure that the sanctions for sl accounting in practice are effective, proportionate and
dissuasive (Convention, Article 8).

13. Concerningsanctions the Working Group recommends that Slovakia continue to compile
statistics on the criminal, civiand administrative sanctions (including confiscation) for domestic and
foreign bribery, money laundering and false accounting (particularly those under the Act on Accounting)
(Convention, Articles 3, 7 and 8(2)).

Il. Follow-up by the Working Group
14. The Working Group will follow up the issues below as cases and practice develop in Slovakia:

(n) whether the Slovak Penal Code covers the bribery of (1) a judge or an official of an international
judicial institution that isot accepted by the Slovak Republic, and (2) an official or agent of a
public international organisation of which Slovakia is not a member and with which Slovakia
does not have a ficonventional relationshipo

(o) the application of th@rovision of immunity to caperating offenders in foreign bribery cases
(Convention, Article 1);

(p) the application of the defence of socially acceptable gifts in foreign bribery cases (Convention,
Article 1); and

(g) the application of sanctions under the l&gien implementing the Conventiond. the foreign
bribery, money laundering and false accounting offences) (Convention, Articles 3, 7 and 8(2);
Revised Recommendation V.A(iii)).

Complete Phase 2 Reporavailable at:
http://www.oecd.org/dataoecd/28/15/35778308.pdf

Report on progress since December 2005
http://www.oecd.org/dataocecd/62/38/40027840.pdf
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Slovenia (June 2007)

Based on the findings of the Working Group regarding the application of the Convention and the
Revised Recommendation Bfovena, the Working Group (1) makes the following recommendations to
Sloveniag and (2) will followrup certain issues when there has been sufficient practice.

. Recommendations

Recommendations for Ensuring Effective Prevention and Detection of the briberyooéi§n public
officials

1 With respect tqrevention, awarenesaising andraining activitiesto promote implementation
of the Convention and the Revised RecommendatienWorking Group recommends tt&lbvenia:

bbbbb)ensure that measures for the prevention, detection and raising awareness of foreign bribery are
included in the nationalnticorruption strategyand encourage effectiveoordination and
implementation of thesmeasuresdy the Commission for the Prevention of Corruption, or any
other appropriate, independent body charged with preventing foreign bribery in the future
(Revised Recommendation, Sectiyn |

ccccc) take measures to raise the level of awareness of the Comvermtib the foreign bribery
offence within the public administration, including more specialised information on foreign
bribery in training programmes for police, state prosecutors, judges, the tax administration and
agencies that interact with Slovenian qm@mies active in foreign markets (diplomatic
representations, and trade promotion, export credit and development aid agencies) (Revised
Recommendation, Section I, Il and IV; 1996 Recommendation on the Tax Deductibility of Bribes
to Foreign Public Officials

ddddd)take active measures to raise awareness among Slovensiness associations and
companies, including SMEs, about the Convention, the offence of foreign public officials and the
governnent's intention to enforce it, antie liability of legal personsand work with the
accounting, auditing and legal professions to raise awareness of the foreign bifidece ahd
encourage thee professions to develop specific training (Revised Recommendasotionsl,
ILiii and V);

eeeee)in relation to official exportcedi t support, e n shuberg dedlalations S 1 D
and policies expressly refer to briberfyforeign public officials, and consider adherence with the
2006 OECD Council Recommendation on Bribery and Officially Supported Export Credits
(Revisel Recommendation, Section | and II).

2. With respect to theetection and reportingf the offence of bribing a foreign public official and
related offences to the competent authorities, the Working Group recomrhah8$ot/enia:

fffff)  remind public officials of their obligation to report instances of bribery of foreign public
officials, and issue clear instructionto be followed by employees of export credit, trade
promotion and development aid agenca®l diplomatic resentationn how to recognise
indications of foreign bribery andn the concrete steps to take if suspicions or indications of
foreign bribery should ariséncluding reportingthe matter as appropriate the Slovenian law
enforcement authoritigikevised RecommendatipBectiond, Il and VL.iii);
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