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THE PRICE OF PREJUDICE: LABOUR MARKET DISCRIMINATION ON THE GROUNDS OF GENDER AND ETHNICITY 

LEGAL AND INSTITUTIONAL FRAMEWORK IN FORCE IN 2007 

This document presents, for 23 OECD countries, a detailed description of the legal and institutional anti-discrimination framework in 
force in 2007. These descriptions are mainly based on information provided by OECD governments, with some comments and 
information added by the Secretariat, based on institutional and academic studies available. The description of the legislation in force, 
as well as, the description of the role of the so-called equality body in place, do not necessarily reflect the official opinion of 
governments of OECD member countries. 
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AUSTRALIA 

Part 1. Legal framework for employment discrimination 

Main anti-discrimination laws: 
 
Australia is a federal state. Federal, state and territory anti-discrimination laws operate concurrently. However, once a complaint of 
unlawful discrimination is dealt with in one jurisdiction, it cannot be considered in another. More precisely: A person cannot make a 
complaint of discrimination with HREOC or initiate a proceeding under the federal legislation after they have made a complaint, 
instituted a proceeding or taken any other action under an analogous State or Territory law about the same events (section 10(4) of 
the Sex Discrimination Act and section 6A(2) of the Racial Discrimination Act). This operates to prevent complainants ñdouble 
dippingò by lodging the same complaint in multiple jurisdictions. 
 
There is no generally applicable equivalent legal barrier to prevent a complaint being withdrawn or finalised after conciliation at 
HREOC and then being lodged in a State or Territory jurisdiction, although the principal of ódouble dippingô does operate in most 
jurisdictions to prevent claimants from obtaining multiple remedies for the same complaint. There are also limited timeframes in some 
State and Territory jurisdictions in which to make a complaint (6 months in some jurisdictions, 12 months in others). A State or 
Territory agency may decline a complaint because it has already been dealt with by HREOC. Where a State or Territory agency does 
deal with a matter that has been dealt with by HREOC, it will take the outcome of those proceedings into account. 
 
At the federal level there are five principal pieces anti-discrimination legislation; Age Discrimination Act (implemented in 2004), 
Disability Discrimination Act (implemented in 1992), Human Rights and Equal Opportunity Commission Act (implemented in 1986), 
Racial Discrimination Act (implemented in 1975) and Sex Discrimination Act (implemented in 1984). The Australian Industrial 
Relations Commission may also conciliate discrimination complaints in the context of unlawful termination claims. 
 
In addition, each state and territory of Australia has anti-discrimination legislation: 
New South Wales Anti-Discrimination Act (implemented in 1977), Victoria Equal Opportunity Act (implemented in 1995) and Racial 
and Religious Tolerance Act (implemented in 2001), Queensland Anti-Discrimination Act (implemented in 1991), Western Australia 
Equal Opportunity Act (implemented in 1984), South Australia Equal Opportunity Act (implemented in 1984), Tasmania 
Anti-Discrimination Act (implemented in 1998), Australian Capital Territory Discrimination Act (implemented in 1991) and Northern 
Territory Anti-Discrimination Act (implemented in 1992).  
 
Note: Tables below refer to the Federal Legislation 
 
 
Relevant courts: 
 
At the federal level, the relevant courts are the Federal Court of Australia and the Federal Magistrates Court of Australia.  
The Human Rights and Equal Opportunity Commission (HREOC) is not a court but also has a role in the federal anti-discrimination 
framework as the óSpecialised Bodyô (see Part 2 for further information about HREOC).  
 
Notes: At the state and territory level the relevant bodies are; 

¶ The Anti-Discrimination Board of New South Wales and the Administrative Decisions Tribunal,  

¶ The Victorian Equal Opportunity and Human Rights Commission and the Victorian Civil and Administrative Tribunal, 

¶ The Anti-Discrimination Commission of Queensland and the Anti-Discrimination Tribunal,  

¶ The Western Australia Equal Opportunity Commission and the State Administrative Tribunal,  

¶ The South Australia Equal Opportunity Commission and the Equal Opportunity Tribunal,  

¶ Tasmanian Office of the Anti-Discrimination Commissioner and the Anti-Discrimination Tribunal,  

¶ The Australian Capital Territory Human Rights Commission and the Discrimination Tribunal, and 

¶ The Northern Territory Anti-Discrimination Commission and the Local Court. 
 
Of these state and territory bodies, only the Northern Territory Local Court is a court proper. 
 
 
Legal scope/definition of the (hereinafter) so-called gender and ethnic grounds: 
 
At the federal level: 

¶ Sex, explicitly including: pregnancy, potential pregnancy, breastfeeding (including the act of expressing milk), family 
responsibilities, marital status and sexual harassment 

¶ Race, colour, descent, national extraction, nationality, national or ethnic origin, social origin, racial harassment and immigration 
status 
 

http://www.lawlink.nsw.gov.au/adb
http://www.humanrightscommission.vic.gov.au/
http://www.adcq.qld.gov.au/
http://www.equalopportunity.wa.gov.au/
http://www.eoc.sa.gov.au/
http://www.hrc.act.gov.au/
http://www.nt.gov.au/adc/
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Note: At the state and territory level (while there are some differences in terminology):  

¶ Sex, explicitly including: pregnancy, family responsibilities (except in South Australia), marital status and sexual harassment. 
Note, not all state and territory laws expressly prohibit discrimination on the grounds of potential pregnancy or breastfeeding however, 
discrimination on these grounds may be considered unlawful sex discrimination.  

¶ Race includes colour, nationality, national origin, descent or ancestry, ethnicity or ethnic origin.  In NSW, the definition of óraceô 
also includes ethno-religious origin.  In Victoria, the Racial and Religious Tolerance Act covers religious belief or activity.  Similarly, 
the ACT and Northern Territoryôs anti-discrimination legislation prohibits discrimination on the grounds of religious belief or activity. 
 
 
 

Table 1.1 Prohibited acts, areas of concern, coverage, legal assistance and representation 

   
Gender 

 
Ethnicity 

 
Type of 
discrimination 

 
Direct discrimination 

 
Yes 

 
Yes 

Indirect discrimination, i.e. where a provision criterion or practice is applied to all 
employees but puts one protected group at a particular disadvantage and cannot be 
shown to be a proportionate means of meeting a legitimate aim. 

Yes Yes 

Pressure and instruction to discriminate Yes Yes 
Harassment  Yes Yes 

 
Areas of 
concern 

 
Hiring process 

 
Yes 

 
Yes 

Wage Yes Yes 
Type of employment contract (permanent vs. fixed term) Yes Yes 
Working time (atypical work schedule, part-time vs. full-time) Yes Yes 
Promotion Yes Yes 
Job and vocational training Yes Yes 
Transfer Yes Yes 
Redundancy and dismissal 
 

Yes Yes 

Notes: 
It is unlawful to discriminate on the ground of sex by subjecting an employee to any 
detriment or by denying an employee access, or limiting their access, to any benefit 
associated with employment.  
It is also unlawful to discriminate on the grounds of the race, colour or national or ethnic 
origin of any relative or associate of an employee.  

  

 
Coverage 

 
Private sector 

 
Yes 

 
Yes 

Public sector Yes Yes 
Employment agencies Yes Yes 
Trade unions (as regards membership) 
 

Yes Yes 

Notes:  
In addition, it is unlawful to discriminate on the ground of sex against commission agents, 
contract workers, partners and authorities or bodies that control authorisations or 
qualifications that facilitate practicing a profession, trade or occupation.  
 
It is not unlawful to discriminate against a person on the ground of their sex in relation to: 
- a position in relation to which it is a genuine occupational qualification to be a person of 
the opposite sex of the person (the circumstances where this exemption applies are 
outlined in section 30(2) of the Sex Discrimination Act 1984) 
- employment to perform domestic duties on the premises on which the first-mentioned 
person resides 
- a position which involves the care of a child or children in the childôs or childrenôs 
residence 
- the ordination, appointment, training or selection of priests, ministers of religion, 
members of a religious order, or people to perform duties for or participate in any religious 
observance or practice 
- any act or practice of a body established for religious purposes, being an act or practice 
that conforms to the doctrines, tenets or beliefs of that religion or is necessary to avoid 
injury to the religious susceptibilities of adherents of that religion 
- employment as a member of the staff of a religious educational institution that is 
conducted in accordance with the doctrines, tenets, beliefs or teachings of a particular 
religion or creed, where the personôs sex, marital status or pregnancy would conflict with 
the religious sensibilities of the adherents to that religion, or  
- employment, engagement or appointment in the Defence Force in a position involving the 
performance of combat duties (where the person is a woman), or 
- in connection with the activities of voluntary bodies, or 
- certain competitive sporting activities. 
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Gender 

 
Ethnicity 

 
It is not unlawful to discriminate against a person on the ground of race, colour or national 
or ethnic origin in relation to: 
- employment of a person on a ship or aircraft (not being an Australian ship or aircraft) if 
that person was engaged, or applied for that employment outside Australia, 
- an act in relation to employment in a dwelling-house or flat occupied by a person on 
whose behalf an act was done or by a relative of either of those persons.  

 
Legal 
assistance 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
Yes 

 
Yes 

Any relevant public utility institutions and associations Yes Yes 
Trade unions (please indicate if it is for their members only)  
 

Yes Yes 

Notes: 
We are aware of some trade unions which provide legal assistance to members only. 
HREOC can provide general information and advice to members of the public. For 
example, HREOC can provide assistance to formulate a complaint and reduce it to writing, 
and to prepare the necessary forms to apply to the Federal Court or Federal Magistrates 
Court. It also provides assistance on the choice of jurisdiction. A person who has 
commenced, proposes to commence, or is a respondent to proceedings in the Federal 
Court or Federal Magistrates Court in relation to a discrimination matter, may apply to the 
Attorney-General for legal or financial assistance. 

  

 
Legal 
representation 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
No 

 
No 

Any relevant public utility institutions and associations Yes Yes 
Trade-unions (please indicate if it is for their members only) 
 

Yes Yes 

Notes:  
 
We are aware of some trade unions which provide legal representation to members only. 
 
Legal representation is not required to lodge or conciliate a complaint of unlawful 
discrimination through HREOC. However, complainants may request that a lawyer, 
advocate or support person lodge their complaint and/or attend conciliation with them. 
 
In court proceedings regarding a discrimination claim, a party may be self-represented, 
represented by a barrister or solicitor, or, unless the court considers it inappropriate, 
represented by a person who is not a barrister or solicitor. 
 
While HREOC does not provide complainants with legal representation in a matter that 
has proceeded to the Federal Court or Federal Magistrates Court, it may seek the leave of 
the Court to intervene in the proceedings or to assist the court as amicus curiae. HREOC 
may help a person prepare the necessary forms to apply to the Federal Court or Federal 
Magistrates Court and has a duty to do so where the complaint involves human rights. 
 
Legal aid services operate in each state and territory of Australia. Some legal aid services 
are free of charge, however legal representation is subject to means and merits testing, 
and not all applicants will be eligible for a grant of aid. There are also many community 
legal centres throughout Australia which provide a range of legal services to the public, 
including legal advice. Community legal centres receive government funding.  

  

 
 
 

Table 1.2  Burden of proof 

   
Gender 

 
Ethnicity 

 
Burden of proof 

 
Employee/claimant Ą except during conciliation (see notes) 

 
Yes*  

 
Yes* 

Shift of burden of proof (the employee/claimant provides facts, then the 
employer/respondent has to provide proofs ï see below for a detailed description) 
 

Yes  Yes  

Notes:  
HREOC generally attempts to conciliate a complaint of unlawful discrimination before the 
complaint can be referred to the courts. A conciliation conference is not a public hearing, 
a court of law or a tribunal. That means parties do not have to prove or disprove the 
complaint. Instead, conciliation allows people to state their point of view, discuss the 
issues in dispute and settle the matter on their own terms. 
Only if a discrimination matter cannot be conciliated and the complainant applies to the 
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Gender 

 
Ethnicity 

Federal Court or Federal Magistrates Court does the complainant have the burden of 
proving the unlawful discrimination while the employer/respondent, if they claim an 
exemption from the operation of the legislation applies, will have the burden of proving 
that exemption.  

 
Additional 
information in 
the case of 
burden of proof 
on the claimant 

 
Standard of proof 

  

What is the relevant standard of proof that should be applied, as set by law or established 
by case law? 

  

- Beyond a reasonable doubt (such as the typical standard for criminal cases) No No 
- On the balance of probabilities (such as the typical standard for civil disputes) Yes Yes 
- Other (please specify) 
 

No No 

Typical/standard evidence admissible in courts (or other relevant bodies), as set by law or 
established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) false False 
Statistical evidence Yes Yes 
Situation testing 
 

No No 

Notes:  
It is generally accepted that there is a need to distinguish between identification of the 
appropriate standard of proof (on the balance of probabilities in a civil case) and the 
quality of evidence which will satisfy the standard in a particular case, which is not fixed. 
The evidence required to satisfy the standard of proof may vary according to the gravity of 
the accusations or contentions to be evaluated.  This is reflected in s 140 of the Evidence 
Act 1995 (Cth), which applies to unlawful discrimination proceedings (and civil 
proceedings generally).  It provides: 
(1) In a civil proceeding, the court must find the case of a party proved if it is satisfied that 
the case has been proved on the balance of probabilities. 
(2) Without limiting the matters that the court may take into account in deciding whether it 
is so satisfied, it is to take into account: (a) the nature of the cause of action or defence; 
and (b) the nature of the subject matter of the proceeding; and (c) the gravity of the 
matters alleged. 
Subsection (2) is an expression of the Briginshaw principle.  The principle therefore 
applies in all cases.  What the principle actually requires will depend on the facts of the 
particular case.  Therefore, there is not a different standard of proof in regards to anti 
discrimination cases but instead the matters listed in s 140(2) will be relevant in assessing 
whether the civil standard of proof is satisfied. 

  

 
Additional 
information in 
the case of 
shift of burden 
of proof 

 
Direct discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to supply prima facie evidence whereby it may be 
presumed that there has been discrimination. 
2. The employer/respondent has the burden of proving that his/her practice is not 
discriminatory. 
 

No No 

If not, please specify the procedures. 
Step 2 only: if the employer/respondent claims that an exemption from the operation of 
the legislation applies, it will have the burden of proving that exemption.  

  

 
In practice, is presumption ï as opposed to stronger evidence of discrimination ï sufficient 
to shift the burden of proof? 

 
No 

 
No 

 
Typical/standard prima facie evidence admissible in courts (or other relevant bodies), as 
set by law or established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) False False 
Statistical evidence Yes Yes 
Situation testing No No 

 
Indirect discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to clearly identify and define the employment practice in 
question. 

Yes, 
partly* 

Yes, 
partly** 



6 

 

   
Gender 

 
Ethnicity 

2. The employee/claimant has to show that the practice has or may have a differentiated 
impact on one protected group. 
3. The employer/respondent has the burden of demonstrating that the policy or practice in 
question is job related for the position in question and consistent with business necessity. 
4. If the employer/respondent satisfies this requirement, evidence can be supplied on the 
existence/lack of the existence of a less discriminatory practice 
 
Notes:  
* No to 4. Indeed, since the judgement is made on the balance of probabilities, the 
sequencing imposed by step 4 is meaningless (all elements of proof are simultaneously 
provided). 
** Yes for steps 1 & 2, but "or may have" in step 2 should be replaced with óis likely to 
haveô. Yes for step 3: the burden is on the employer to show the practice is reasonable in 
the circumstances (see further below). 

  

 
In step 2 above is the term "has" more accurate than "may have"? 

 
No 

 
No 

In step 4 above, if the employer/respondent demonstrates that a practice is consistent 
with business necessity, then: 

  

- does it fall to the employee/claimant to demonstrate that a less discriminatory alternative 
exists that meets the business need but that the employer refuses to adopt it? or 

n/a n/a 

- does it fall to the employer/respondent to demonstrate that a less discriminatory 
alternative that meets the business need does not exist? 
 

n/a n/a 

Notes:  
Step 2: For ógenderô, the relevant test is whether the practice has or is likely to have a 
differentiated impact. For óethnicityô, the test is the purpose or effect of the practice. 
Step 4: The relevant test is whether the condition, requirement or practice imposed is 
reasonable in the circumstances.  The existence / lack of existence of a less 
discriminatory practice is only one factor to be considered in determining reasonableness. 

  

 
Typical/standard prima facie evidence to be provided to courts or other relevant bodies, 
as set by law or established by case law: 

  

Direct evidence ( i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) false false 
Use of a distinction criteria that appear to be intrinsically suspicious. Please specify (for 
example, a requirement to work full-time might be unlawful discrimination against women) 

Yes Yes 

Statistical evidence 
 

Yes Yes 

Notes:  
Courts have taken judicial notice of the fact that women are more likely to seek access to 
part-time work. 

  

 
Harassment 

  

Analysed on a case-by-case basis, by looking at all the circumstances and the context. 
 

Yes Yes 

Notes: 
The test for sexual harassment has both subjective and objective elements.  The sexual 
conduct must be both unwelcome (subjective) and occur in circumstances in which a 
reasonable person would have anticipated that the person harassed would be offended, 
humiliated or intimidated (objective). 
The equivalent test for offensive behaviour based on racial hatred is objective ï whether 
the act is reasonably likely in all the circumstances to offend, insult, humiliate or 
intimidate; and the act is done because of the race, colour or national or ethnic origin of 
the other person.  Note there are specific exemptions, e.g. where the behaviour is done 
reasonably and in good faith in the performance of artistic work. 

  

 
 
 



 

7 

 

Table 1.3 Employee compensation and employer penalties 

   
Gender 

 
Ethnicity 

 
Employee 
compensation 
 

 
Injunctive relief/reinstatement 

  

- Always made available to the employee/claimant, but the latter can choose monetary 
compensation in lieu of relief/reinstatement, or 

No No 

- Always made available to the employee/claimant, without alternative option, or No No 
- Always made available to the employee/claimant, but the employer/respondent can 
choose monetary compensation in lieu of relief/reinstatement, or 

No No 

- Never made available to the employee/claimant. 
 

No No 

Notes: 
The court always has a discretion to grant injunctive relief/reinstatement to the claimant 
and will do so where that is appropriate in the circumstances.  

  

 
Monetary compensation 

  

 
Back pay (please indicate if there is a cap) 
 

 
Yes 

 
Yes 

Reimbursement of lawyerôs and attorneyôs fees and costs 
 

Yes Yes 

In lieu of relief/reinstatement, compensation for future lost earnings (e.g., in case of 
dismissal, this may correspond to lost earnings until the employee finds a new job): 
- Floor or minimum (amount): noneéééééééééééééé.. 
- Cap or maximum (amount): none.éééééééééééééé.. 
- Average compensation (amount): not available (but see comment below) 
- Median compensation (amount): not available (but see comment below) 
 

Yes Yes 

Compensation for psychological injury: 
- Floor or minimum (amount): noneéééééééééééééé 
- Cap or maximum (amount): none.éééééééééééééé 
- Average compensation (amount): not available (but see comment below) 
- Median compensation (amount): not available (but see comment below) 
 

Yes Yes 

Notes: 
 
The amount of damages awarded for unlawful discrimination will vary according to the 
circumstances of the individual case. The compensation amounts which have recently 
been awarded where sex discrimination in employment was established range from $750 
(Cooke v Plauen Holdings [2001] FMCA 91) to $41,488 (Evans v National Crime Authority 
[2003] FMCA 375). The compensation amounts which have recently been awarded where 
racial discrimination in employment was established range from $17,000 to $85,000 
(Baird v Queensland [2006] FCAFC 198). 
(FMCA = citations from Federal Magistrates Court of Australia, 
FCAFC = citations from Federal Court of Australia) 
 
Recent examples 
- In Dare v Hurley [2005] FMCA 844 the court held that the employer had dismissed the 
claimant because of her need for maternity leave. The claimant received damages for the 
distress caused to her by the dismissal and special damages for her economic loss. The 
court awarded $3,000 in general damages and $9,005.51 in special damages for the 
applicantôs economic loss. 
- In Fenton v Hair & Beauty Gallery Pty Ltd [2006] FMCA 3 the court found that the 
claimant was discriminated against on the ground of pregnancy when she was sent home 
by her employer despite being ófit, ready and able to workô. She was awarded $838 for 
economic loss and $500 for non-economic loss on the basis that she ówas annoyed by 
being sent home but suffered no real harmô. 
- In Rankilor v Jerome Pty Ltd [2006] FMCA 922 the court found that the claimant was 
discriminated against on the basis of her sex when an employee of the respondent 
employer had referred to the applicantôs gender in derogatory and insulting terms. She 
was awarded total compensation of $2,000 (inclusive of legal costs) on the basis that a 
significant part of her mental distress in attempting to resolve her complaint against the 
employer could not be attributed to the employeeôs remarks about her gender.       
- In Baird v Queensland [2006] FCAFC 198 the Full Federal Court awarded damages as 
agreed between the parties, having found that the underpayment of wages to the 
Aboriginal appellants was racially discriminatory.  There were six appellants to the case 
and the amounts awarded were between $17,000 and $85,000. 
- In Carr v Boree Aboriginal Corp [2003] FMCA 408, the court found that the respondent 
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Gender 

 
Ethnicity 

employer through its agents and servants, had unlawfully discriminated against Ms Carr 
and dismissed her because of her órace or non-Aboriginalityô.  The court accepted the 
claimed amount for special damages and awarded $11,848.61 for loss of earnings, made 
up of lost wages, holiday pay and unpaid overtime together with interest.  The applicant 
was also awarded $7,500.00 for general damages for óhurt, humiliation and distressô. 

 
Employer 
additional 
penalties and 
obligations 

 
Civil provisions 

  

None False False 
Court may order the publicity of the decision   
- Within the firm (e.g. notices to all employees addressing the violations of a specific 
charge and advising them of their rights under the laws) 

Yes Yes 

- Outside the firm (please indicate: media, trade-unions, etc.) Federal Court and Federal 
Magistrates Court decisions are publicly available on Australian legal websites. 

Yes Yes 

The employer may be required to take corrective or preventive actions to cure the source 
of the identified discrimination 
 

Yes Yes 

Other (please specify): 
The court may make any orders it thinks fit including any of the following orders or orders 
to a similar effect: 
- an order requiring the employer to perform any reasonable act or course of conduct to 
redress any loss or damage suffered by the claimant  
- an order requiring the employer to vary the termination of a contract or agreement to 
redress any loss or damage suffered by the claimant, and 
- an order requiring the respondent to employ or re-employ the claimant, and 
- an order requiring payment of damages by way of compensation, and 
- interim injunctions pending determination of complaint 
 

Yes Yes 

Other important additional information/comments: 
 
Vicarious liability provisions also apply so that an employer may be held liable for the 
unlawful acts of an employee or agent in connection with his or her duties as an employee 
or agent, unless they can establish that they took all reasonable steps to prevent the 
employee from doing the act. In addition to receiving complaints of unlawful 
discrimination, the Human Rights and Equal Opportunity Commission can inquire into 
complaints of breaches of human rights and workplace discrimination (including 
discrimination in employment on the basis of trade union activity, sexual preference, 
medical record and criminal record) under the Human Rights and Equal Opportunity 
Commission Act 1986 (Cth), either in response to a request or complaint or on its own 
initiative. When the Commission receives a complaint of a breach of human rights or 
workplace discrimination, it will attempt to resolve the complaint through conciliation. 
If conciliation is unsuccessful or inappropriate and the Commission finds a breach has 
occurred, then the Commission can prepare a report of the complaint including 
recommendations for action, for the Attorney-General.  

  

 
Penal provisions 

  

None False False 
Fine (please see below) Yes Yes 
Prison sentence (please see below)  
 

Yes Yes 

Other (please specify): 
 
Additional penal provisions exist for: 
- failure to attend compulsory conferences with HREOC (maximum fine of 10 penalty 
units, currently equal to $1100) 
- failure to comply with HREOC requests for information or documents (maximum fine of 
10 penalty units, currently equal to $1100) 
- providing false or misleading information (maximum of 6 months imprisonment) 
 
In relation to sex discrimination: 
- publishing or displaying discriminatory advertisements and notices (maximum fines of 
$1000 for a person or $5000 for a body corporate) 
- disclose of particulars of a complaint of sex discrimination (maximum fines of $1000 for a 
person or $5000 for a body corporate) 
- victimisation (maximum fine of $2500 or up to 3 months imprisonment, or both for a 
person, or a maximum fine of $10000 for a body corporate), and 
- insulting, hindering, obstructing, molesting or interfering with a person exercising a 
power or function under the Sex Discrimination Act (maximum fine of $1000 for a person 
or $5000 for a body corporate). 

Yes  Yes 
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Gender 

 
Ethnicity 

 
In relation to racial discrimination: 
- refusing to employ; dismissing or threatening to dismiss from employment; prejudicing or 
threatening to prejudice; or intimidating or coercing or imposing any pecuniary or other 
penalty upon another person because they have complained or are proposing to make a 
complaint (maximum fine of $2,500 or 3 months imprisonment for a person, or both; or 
maximum fine of $10,000 for a body corporate) 
- hindering, obstructing, molesting or interfering with a person exercising or performing 
any of the powers or functions under the Racial Discrimination Act (fine of $1,000 for a 
person or $5,000 for a body corporate). 
 
In Australia's federal system of government, state and territory courts are responsible for 
the trial and sentencing of those who commit offences under federal laws. Subsection 
20AB(1) of the Crimes Act 1914 provides a mechanism for federal offenders to access a 
number of sentencing options that are available in the states and territories.  However, 
they can only be imposed on federal offenders who are sentenced in the jurisdictions and 
locations in which the options are available. 
 
The provision specifically identifies some of these sentencing options including community 
service orders, work orders, sentences of periodic detention, attendance centre orders, 
sentences of weekend detention or attendance orders.  Other sentencing options are 
prescribed by regulation, including home detention and intensive correction orders.  
Subsection 20AB(1) also empowers courts  to  impose  sentencing  options  that  are  
ósimilarô  to  the  ones  set  out  in  the provision or listed in the regulations. 
 
 
Other important additional information/comments: 
It is also unlawful (but not penal) for a person to publish or display an advertisement or 
notice that indicates or could be understood to indicate sex or racial discrimination.   

  

 
 
 

Table 1.4  Protection against victimisation (retaliation) 

   
Gender 

 
Ethnicity 

 
Protected 
actions 

 
It is prohibited to treat the employee/protected person less favourably (so-called "adverse 
action") because s/he has (so-called "protected action"): 

  

- brought proceedings against discrimination Yes Yes 
- given evidence or information in connection with any proceedings against discrimination. Yes Yes 
- participated as a witness in any proceedings against discrimination 
 

Yes Yes 

- Other protected actions (or any important additional information/comments): 
 
In addition, the Sex Discrimination Act prohibits subjecting or threatening to subject a 
person to any detriment because s/he: 

¶ has made or proposes to make a complaint to HREOC under the Sex Discrimination 
Act or Human Rights and Equal Opportunity Commission Act 

¶ proposes to bring proceedings under the Sex Discrimination Act or Human Rights 
and Equal Opportunity Commission Act 

¶ proposes to provide information or documents to a person exercising a function 
under the Sex Discrimination Act or Human Rights and Equal Opportunity Commission 
Act 

¶ has attended or proposes to attend a conciliation conference  

¶ proposes to appear as a witness in a proceeding under the Sex Discrimination Act or 
Human Rights and Equal Opportunity Commission Act 

¶ has reasonably asserted or proposes to assert, any rights of the person of the rights 
of any other person under the Sex Discrimination Act or Human Rights and Equal 
Opportunity Commission Act, or  

¶ has made or proposes to make an allegation that a person has done an act of 
unlawful discrimination under the Sex Discrimination Act. 
 
The Racial Discrimination Act makes it unlawful for a person to: 

¶ refuse to employ another person, 

¶ dismiss, or threaten to dismiss, another person from the otherôs personôs 
employment, 
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Gender 

 
Ethnicity 

¶ prejudice, or threaten to prejudice, another person in the other personôs employment, 
or  

¶ intimidate or coerce, or impose any penalty (monetary or otherwise) upon another 
person, 
for any of the following reasons:  

¶ because the other person has made or proposes to make a complaint to HREOC 
under the Racial Discrimination Act or the Human Rights and Equal Opportunity 
Commission Act, 

¶ because the other person has furnished, or proposes to furnish, any information or 
documents to a person exercising or performing any powers or functions under the Racial 
Discrimination Act or the Human Rights and Equal Opportunity Act, 

¶ because the other person has attended or proposes to attend, a conference held 
under the Racial Discrimination Act or the Human Rights and Equal Opportunity Act.   

 
Proof of causal 
connexion 

 
Burden of proof: 

  

- i) employee/protected person Ą However, if the matter is prosecuted by the CDPP, it 
will have the burden of proof (see comment below). 

Yes Yes 

- ii) employer/respondent within a given lapse of time from the concerned event. Please 
specify conditions of application and lapse of time. 

No  No 

- iii) shift of burden of proof. Please specify main steps. No  No 
 
In cases (i) and (iii), when the causal connexion shall be first shown or established by the 
employee/protected person: 

  

- the link can be demonstrated by evidence that the adverse action occurred shortly after 
the protected activity (and the employer/respondent was aware of the complainant's 
protected activity before taking the action), so that the employment relationship is 
implicitly or explicitly (please specify) protected during a certain period of time (please 
specify) 
 
Comment: The link may be demonstrated by evidence that the adverse action occurred 
shortly after the protected activity. However, this evidence may not be determinative - 
this would be a matter for the court to consider in all the circumstances of the case. 
However, the employment relationship is not necessarily protected during a certain 
period of time unless the employee has lodged a complaint with HREOC then obtained a 
court injunction to have the employment relationship explicitly maintained. Proving the 
causal connection does not automatically imply reinstatement. 
 

Yes/No 
(but see 
comment) 

Yes/No 
(but see 
comment) 

- other (please specify): 
Victimisation is a criminal offence. The usual process is for a complaint to be made to an 
appropriate policing agency such as the Australian Federal Police.  If that agency 
considers there is sufficient evidence to merit a prosecution, the matter would be referred 
to the Commonwealth Director of Public Prosecutions (CDPP) for prosecution.  The 
CDPP would hold the burden of proving all elements of the offence beyond reasonable 
doubt, including the element of causal connection.  
Alternatively, complaints of victimisation can be lodged with HREOC for conciliation. If 
conciliation is unsuccessful, the complainant can apply to the Federal Court or Federal 
Magistrates Court where they would have the burden of proving victimisation (including a 
causal connection) on the balance of probabilities.  

Yes Yes 

 
Employee 
compensation 
and employer 
penalty  

 
Compared to provisions described in Table 1.3: 
 

  

- additional employee/protected person compensation: 
If victimisation is established as part of a civil law claim by the Federal Court or Federal 
Magistrates Court, the compensation as outlined in Table 1.3 is available.  
 

No 
automatic 
provision 

No 
automatic 
provision 

-additional employer/respondent penalties: 
If victimisation is established as part of a civil law claim by the Federal Court or Federal 
Magistrates Court, the penalties outlined in Table 1.3 are available.  
If victimisation is successfully prosecuted by the CDPP, the penalty which can be imposed 
is: a maximum fine of $2500 or imprisonment for a maximum of 3 months, or both, in the 
case of a natural person; a maximum fine of $10,000 in the case of a body corporate. 

Yes 
(but see 
comment) 

Yes  
(but see 
comment) 
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Table 1.5  Relationship with standard labour laws 

   
Gender 

 
Ethnicity 

 
Labour law and 
discrimination 

 
According to standard labour law(s) or code, would dismissal solely based on gender or 
ethnicity considered to be unjust dismissal? 

 
Yes 

 
Yes 

If yes, please specify since when: 
Since 1993.  The provisions are broadly based on ILO Convention 158. 
Provisions under the Workplace Relations Act 1996 (WR Act) prohibit employers from 
dismissing an employee on the grounds of sex, race, colour, and national extraction or 
social origin, among other things. Dismissal on the ground of gender or ethnicity would be 
considered unlawful dismissal, which would attract more serious remedies than unjust 
dismissal. 

  

 
Is there a provision requiring equal pay for work of equal value in standard labour law(s) 
or code? 

 
Yes 

 
No. 
Note, 
however, 
that as 
remedy 
would be 
available 
under anti-
discrimina-
tion 
legislation 

If yes, please specify since when: 
Equal pay for work of equal value has been an established principle of federal industrial 
tribunals since 1972.  
Under the WR Act, equal remuneration orders can be made by the Australian Industrial 
Relations Commission (AIRC) on application from an employee, or a trade union or the 
Sex Discrimination Commissioner. The object of the equal remuneration provisions is to 
give effect to the anti-discrimination conventions; the Equal Remuneration 
Recommendation 1951; and the Discrimination (Employment and Occupation) 
Recommendation 1958.  
The WR Act also guides the AIRC, the Workplace Authority and the Australian Fair Pay 
Commission (AFPC) to take account of the needs of certain vulnerable groups and the 
need to prevent and eliminate discrimination in the workplace. In addition, the Act directs 
the AIRC and AFPC to apply the principle that men and women should receive equal 
remuneration for work of equal value. 

 

 
Other areas of discrimination covered by standard labour law(s) or code (hiring, 
promotion, etcé); please specify 
 
Other prohibited grounds for dismissal under the WR Act, in addition to those outlined 
above, are sexual preference, age, physical or mental disability, marital status, family 
responsibilities, pregnancy, religion and political opinion.   

  

 
Complaints 

 
Are discrimination complaints concerning dismissals more often lodged under standard 
labour law(s) or code, than under specific anti-discrimination laws? 
 

 
n/a 

 
n/a 

Are discrimination complaints concerning pay more often lodged under standard labour 
law(s) or code, than under specific anti-discrimination laws? 
 

n/a n/a 

Other important additional information/comments: 
The data on dismissal and pay complaints are not disaggregated by grounds of complaint 
(i.e. gender/ethnicity) by either the Australian Industrial Registry, HREOC or the Federal 
courts. 
Complaints for unlawful termination of employment due to sex or ethnic discrimination can 
also be lodged under the WR Act and dealt with by the Federal courts. 20% of 
terminations of employment applications to the Australian Industrial Relations 
Commission in 2006/07 were unlawful termination matters, and a further 39% were both 
unfair and unlawful termination matters. While it is not known what proportion of these 
figures relates to gender or ethnic discrimination, it is likely that both forms of 
discrimination have been the subject of complaints to the Australian Industrial Relations 
Commission. 

  

 
Evaluations  

 
Please indicate below references to existing evaluations/studies on the effectiveness of 
anti-discrimination laws with respect to standard labour law(s): 
 
Report to the ILO on Equal Remuneration and on anti-discrimination. 
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Table 1.6  Positive action  

   
Gender 

 
Ethnicity 

 
Compulsory 
actions 

 
Are employers required by law to take actions to increase diversity/prevent 
discrimination? 

 
Yes 

 
Yes 

   
If yes, what actions are required?   
- make regular public reports on employment composition in terms of gender or ethnicity Yes No 
- process only anonymous job applications No No 
- obligation for large employers to have a person in the HRM department in charge of the 
employer's anti-discrimination policy (please specify the size threshold of application, if 
any) 

No No 

- quotas (please specify the areas: e.g. executives in firms above a certain size) 
 

No No 

Notes:  
Under federal anti-discrimination laws employers, regardless of their size, may be legally 
responsible for discrimination and harassment which occurs in the workplace or in 
connection with a person's employment unless the employer can prove they took 'all 
reasonable steps' to prevent the harassment or discrimination. This legal responsibility is 
called 'vicarious liability'. What constitutes óall reasonable steps' is not defined in the 
legislation because what is reasonable for a large corporation may not be reasonable for 
a small business. Instead, it is determined on a case-by-case basis.   
This means employers must actively implement measures to minimise the risk of 
discrimination and harassment occurring. HREOC has developed a range of resources to 
assist employers to take 'reasonable steps' to prevent harassment and discrimination in 
the workplace. 
In 1999 the government established the Equal Opportunity for Women in the Workplace 
Agency (EOWA). Pursuant to the Equal Opportunity for Women in the Workplace Act 
1999, employers with more than 100 employees must report to EOWA on the actions they 
are taking to achieve equal opportunity for women in the workplace. EOWAôs role is to 
assist large employers in the development and implementation of workplace equal 
opportunity programs, to undertake research and educational programs and to promote 
understanding and acceptance of equal opportunity for women in the workplace. In 
practice this means that for most businesses with 100 or more employees, there would be 
a person employed to administer the EOWA legislation as part of a human resources 
function. 
Failure to report to EOWA implies disqualification from entering in contractual relationship 
with the Commonwealth (contract compliance) 

  

 
Voluntary 
actions 

 
Are employers allowed to take actions to increase diversity/prevent discrimination? 

 
Yes 

 
Yes 

   
If yes, what actions are allowed?   
- make regular public reports on employment composition in terms of gender or ethnicity Yes Yes 
- establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced. 

Yes Yes 

- quotas (please specify the areas: e.g. executives) 
 

No No 

Notes:  
Employers with more than 100 employees report to EOWA on the actions they are taking 
to achieve equal opportunity for women in the workplace.  EOWA focuses on building 
business partnerships and relationships with employer groups and individual employers. 
Positive action is allowed under the SDA to achieve equality "if it is taken solely for that 
purpose". 

  

 
Public 
employers' 
practices 

 
Do public employers normally take actions to increase diversity/prevent discrimination? 

 
Yes 

 
Yes 

   
If yes, what actions?   
- make regular public reports on employment composition in terms of gender or ethnicity Yes Yes 
- establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced 

Yes Yes 

- process only anonymous job applications No No 
- have at least one person in the HRM department in charge of the employer's anti-
discrimination policy 

Yes Yes 

- quotas (please specify the areas: e.g. high-rank officials) 
 

No No 

Other (or any important additional information/comments): 
The legislative framework for the Australian Public Service (APS) places a strong 
emphasis on the importance of diversity and equity in employment.  In particular, the APS 
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Gender 

 
Ethnicity 

Values state that the APS provides a workplace that is free from discrimination and 
recognises and utilises the diversity of the Australian community that it serves, and 
promotes equity in employment.   
The Public Service Act 1999 requires that agency heads establish workplace diversity 
programmes to assist in giving effect to the APS Values.  In 2005-2006, 96% of Australian 
Government agencies indicated that they had a workplace diversity programme in place.  
Further, under the Public Service Commissioner's Directions, agency heads are required 
to put in place measures aimed at removing employment disadvantage on the basis of 
gender, being a Torres Strait Islander person or Indigenous Australian, race or ethnicity 
and physical or mental disability.  In 2005-2006, the APS implemented the APS 
Employment and Capability Strategy for Aboriginal and Torres Strait Islander Employees. 
This aims to address employment disadvantage for Indigenous Australians in the 
Australian Public Service. 
The Australian Public Service Commission monitors workplace diversity trends in terms of 
gender, race or ethnicity, Indigenous status and disability.  This information is relevant to 
monitoring employment-related disadvantage.  The provision of equal employment 
opportunity data by employees is voluntary, with the exception of information relating to 
the sex of employees. 

 
Incentives 

 
Is there a policy to increase incentives for employers to increase diversity/prevent 
discrimination? 

 
Yes 

 
Yes 

   
Policy instruments used:   
- Delivery of "labels" or certificates stating that the employer has a diversity-friendly 
business/employment practice. 

Yes Yes 

- financial incentives to establish a plan to ensure that the employment composition in 
terms of gender or ethnicity is balanced  
- financial incentives for processing only anonymous job applications 

No 
 
No  

Yes 
 
N/A 

- financial incentives for having a person in the HRM department in charge of the 
employer's anti-discrimination policy and/or hiring a consultant to establish a diversity 
plan. 

No No 

- financial incentives for quotas (please specify the areas: e.g executives) 
 

No No 

Other (or any important additional information/comments): 
Failure to report to EOWA implies disqualification from entering in contractual relationship 
with the Commonwealth (contract compliance) 
Since 2001, EOWA has been hosting Business Achievement Awards to honour leaders in 
the field of equal employment opportunity.   
EOWA also awards óEmployer of Choice for Womenô citations to organisations that are 
leading the way in their programmes to advance women. Organisations whose 
achievements have been acknowledged by this award can use this citation in their 
recruitment, advertising and other company promotional material. 
The Department of Employment and Workplace Relations encourages employers to adopt 
flexible, family-friendly working arrangements through initiatives such as the National 
Work and Family Awards, the Workplaces Flexibility Industry projects, the Work and 
Family website and fact sheets. 
The Department of Employment and Workplace Relations aims to improve the 
circumstances of Indigenous Australians through the Indigenous Economic Development 
Strategy. There are a range of Indigenous specific programmes and services that form 
part of this strategy to assist Indigenous people into employment and encourage 
employers to employ Indigenous people. These include Structured Training and 
Employment Projects (STEP), targeted industry strategies and the Corporate Leaders for 
Indigenous Employment Programme.  
The Department also recognises excellence in recruiting and retaining Indigenous 
employees through its annual Jobs Careers Future Awards.   
Assistance is available for employers who recruit and retain Indigenous employees 
through programmes such as Wage Assistance. 
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Part 2. Institutional framework: specialised bodies (SB) combating discrimination (e.g. equal treatment bodies) 

 
Table 2.1 Activities of SBs not related to individual discrimination cases: Public information and evaluation

a
 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) in charge of carrying out some of all of the following public information and 
policy evaluation functions? 

 
Yes 

 
Yes 

 
Human Rights and Equal Opportunity Commission (HREOC), 1986, independent statutory agency 

 
This SB has the statutory power to: 

  

- run information campaigns to inform the public of their legal rights Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- run campaigns to change public opinion Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Medium Medium 
- publish statistics on discrimination Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- carry out evaluations of the legal and institutional anti-discrimination framework Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- make policy recommendations Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- produce codes of good practice for employers Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Medium Medium 

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 

 
 
 

Table 2.2  Activities of SBs not related to individual discrimination cases: Control and correction
a
 

  
Gender 

 
Ethnicity 

Is there a specialised body (SB) in charge of carrying out some of all of the following control and correction 
functions? 

Yes Yes 

 
Human Rights and Equal Opportunity Commission (HREOC), 1986, independent statutory agency. 

 
This SB has the statutory power to 

  

- randomly conduct formal investigations of companies and organisations. No No 
in practice, importance of the above mentioned activity in the actual overall workload n/a n/a 
- conduct formal investigations of companies and organisation where there is evidence of discrimination. No No 

Note: Only where that evidence is brought before HREOC in the form of a complaint. Thus the answer is No 
if not related to individual discrimination cases, although HREOC can act on its own initiative to inquire into 
human rights issues where there is concern as to a potential breach. 
In practice, importance of the above mentioned activity in the actual overall workload n/a n/a 
- oblige a company or an organisation to change the way it operates when discriminatory practices are found. No No 
in practice, importance of the above mentioned activity in the actual overall workload n/a n/a 
- take legal action against companies or organisations that apply discriminatory practices No No 
in practice, importance of the above mentioned activity in the actual overall workload n/a n/a 
- take legal action against organisations that attempt to promote discrimination or to instruct others to 
discriminate. 

No No 

in practice, importance of the above mentioned activity in the actual overall workload 
 

n/a n/a 

Other (or any Important additional information/comments): 
HREOCôs ability to investigate companies and organisations is dependent upon receiving a complaint/s. 
HREOC is unable to make legally enforceable orders or findings. In 1995 the High Court of Australia, in 
Brandy v The Human Rights and Equal Opportunity Commission, determined that under Australiaôs 
constitution HREOC could not be given the power to make enforceable decisions after public hearings. This 
power rests with the Federal Court and Federal Magistrates Court. 

  

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 
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Table 2.3  Role of SBs in individual discrimination cases 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) with specific functions related to individual discrimination cases? 
 

 
Yes 

 
Yes 

Human Rights and Equal Opportunity Commission (HREOC), 1986, independent statutory agency. 
 
In addition to receiving complaints of unlawful discrimination, the Human Rights and Equal Opportunity 
Commission can inquire into complaints of breaches of human rights and workplace discrimination 
(including discrimination in employment on the basis of trade union activity, sexual preference, medical 
record and criminal record) under the Human Rights and Equal Opportunity Commission Act 1986 (Cth). 
When the Commission receives a complaint of a breach of human rights or workplace discrimination, it will 
attempt to resolve the complaint through conciliation.  
If conciliation is unsuccessful or inappropriate and the Commission finds a breach has occurred, then the 
Commission can prepare a report of the complaint including recommendations for action, for the Attorney-
General. It is important to note that unlike other anti-discrimination laws that the Commission administers, a 
complainant cannot apply to have their complaint heard in court if conciliation is unsuccessful.  

  

 
Was this body created by anti-discrimination laws (or did anti-discrimination laws establish a specific 
mandate for it)? 

 
Yes 

 
Yes 

 
Formal linkage between equal treatment body activities and complaint lodging and procedures  
 

  

Does the SB act as a one-stop shop where claimant can access information, lodge a complaint, receive 
advice? 

Yes 
(partly) 

Yes 
(partly) 

HREOC is unable to give legal advice to members of the public nor can it represent members of the public. 
However, it can provide general information and advice to members of the public. For example, HREOC 
can provide assistance to formulate a complaint and reduce it to writing, and to prepare the necessary 
forms to apply to the Federal Court or Federal Magistrates Court. 
 
As soon as, or before, a discrimination complaint is brought to court, is the claim formally transmitted to the 
SB? Ą A complaint has to be made to HREOC before it can proceed to the federal courts. 

Yes.  Yes.  

 
Discrimination complaints must be lodged with the SB beforehand, which acts as one-stop shop to start the 
procedure. 

 
Yes 

 
Yes 

The SB has the statutory power to provide advice and information to claimants (or both parties) on their 
legal rights and what options they have. 

Yes Yes 

In practice, the SB carries on the above mentioned process as soon as it receives a discrimination claim. 
 

Yes, 
duty 

Yes, duty 

The SB has the statutory power to provide claimants with legal assistance. No No 
In practice, SB provides legal assistance to claimants during court proceedings. No No 
The SB has the statutory power to provide claimants with legal representation. No No 
In practice, the SB provides legal representation to claimants during court proceedings. 
 

No No 

Notes: While HREOC does not provide complainants with legal representation in a matter that has 
proceeded to the Federal Court or Federal Magistrates Court, it may seek the leave of the Court to 
intervene in the proceedings or to assist the court as amicus curiae. HREOC may help a person prepare 
the necessary forms to apply to the Federal Court or Federal Magistrates Court. The SB can also intervene 
in proceedings with the leave of the court. 

 
Investigation of discrimination claims 
 

  

The SB has the legal authority to compel people (and in particular, the employer) to provide all of the 
information it requires to investigate a discrimination claim. 

Yes Yes 

Does the court accept evidence from the SB?  Yes Yes 
Does the court accept the SB's evaluation of the validity of the discrimination complaint? No No 
In practice, the SB formally investigates discrimination claim: Inquiry include power to require production of 
information, attendance at compulsory conferences, conciliation and review of available evidence. 
 

Yes, 
duty 

Yes, duty 

Please indicate below the main tools the SB uses to investigate a discrimination claim: 
 

  

 
Any employerôs failure to provide the requested information to the SB will: 

  

- have no implication for the court ruling. Yes/No* Yes/No* 
- potentially be used to draw inferences on discrimination if the case is brought before court. Yes* Yes* 
Any employerôs failure to comply with the code of practices issued by the SB (or other relevant body) will:   
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Gender 

 
Ethnicity 

- have no implication for the court ruling. Yes/No* Yes/No* 
- potentially be used to draw inferences on discrimination if the case is brought before court. 
 

Yes* Yes* 

Notes: 
* Whether it has an implication or not is a discretionary matter for the court to determine. 
A matter cannot proceed to litigation until it has been investigated by the SB. 

  

 
Mediation/conciliation procedure 
 

  

The SB has the statutory power to help both parties to resolve the dispute through a mediation/conciliation 
procedure.  

Yes Yes 

Mediation/conciliation is a free and voluntary process for both parties. Yes Yes 
In practice, the SB carries out mediation/conciliation procedures, so that a court ruling may not be 
necessary. ĄHREOC has a statutory duty to attempt to conciliate complaints. A consequence of 
conciliating a complaint is that it does not proceed to court. 
 

Yes, 
duty.  

Yes, duty. 

The mediation/conciliation procedure is usually initiated:   
- before the case is brought to court Yes Yes 
- before any formal investigation starts or at an early stage of the process Ą Determined on a case by case 
basis. 

Yes/No  Yes/No 

- after any investigation has produced primary evidence of discrimination (but before a litigation decision 
has been reached) Ą Determined on a case by case basis. 
 

Yes/No. Yes/No  

Other (or any important additional information/comments) 
 

  

 
The SB acts as a neutral third party assisting both opposing parties in the mediation/conciliation procedure. 

 
Yes 

 
Yes 

The mediation/conciliation procedure is confidential: no details of the discussion taking place in its course 
can be repeated to court, nor are made public. The same rule applies to the terms of the settlement. 
Ą HREOC does not make any details of the settlement public. However, the parties may agree as part of a 
settlement that they will do so. 

Yes Yes 

If the parties, including the SB, reach settlement agreement, the latter is legally binding and the charge is 
dismissed. Ą If the complaint settles then it is considered to be resolved, not dismissed 

Yes Yes 

The SB secures the enforcement of settlement agreements reached under its assistance and/or 
responsibility. Ą It is a matter for a party to legally enforce a settlement agreement. 

No No 
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Part 3. Statistics on mediation/conciliation procedures and court cases 

Notes: The figures provided in this Part are for complaints under federal anti-discrimination legislation lodged with HREOC in 
connection to employment. They do not include complaints made under state or territory legislation to state or territory bodies. The 
number of complaints made under state and territory legislation is far greater than the number of complaints made under federal 
legislation. Complaints lodged in one year might not have been resolved or dismissed in one year. Similarly complaints unsuccessful 
conciliations might not have been treated by courts in the same year. It is difficult therefore to construct precise ratios with these data. 
But they are nonetheless informative. 

Table 3.1  Statistics 

   
Gender 

 
Ethnicity 

 
General 
statistics 

 
Total number of discrimination complaints received  

 
2006  402 
2005  287 
2004  299 
2003  309 
2002  318 

 
2006  110 
2005  84  
2004  72 
2003  78 
2002  78 

Protected population (number of persons aged 15-64 covered by the law in question) 
As at 30 June 2006, there were 13,273,702 people aged between 15 and 64 years 
which usually reside in Australia.  

  

 
Mediation/ 
conciliation 
procedures 

 
Number of received complaints treated by the SB, of which: 
 

  

- number of complaints dismissed by the SB for no reasonable cause 2006  31 
2005  19 
2004  38 
2003  56 
2002  43 
 

2006  12 
2005  44 
2004  53 
2003  90 
2002  67 

- number of unsuccessful mediations/conciliations although reasonable cause was 
found 

2006  74 
2005  92 
2004  90 
2003  102 
2002  104 
 

2006  54 
2005  34 
2004  34 
2003  45 
2002  43 

- number of successful mediations/conciliations 2006  161 
2005  155 
2004  173 
2003  169 
2002  156 

2006  45 
2005  36 
2004  36 
2003  37 
2002  38 

- other (please specify) 
 
Other complaints finalised due to being: withdrawn, dealt with by another remedy (for 
example, an Industrial Relations Commission or Health Care Complaints 
Authorities), more than 12 months old when lodged, not unlawful or administratively 
closed (for example, where the complaint is also lodged with a state discrimination 
body). 

 
2006  85 
2005  78 
2004  88 
2003  79 
2002  68 

 
2006  59 
2005  42 
2004  31 
2003  43 
2002  109 

 
Average duration of mediation/conciliation procedures 
 
Conciliation is a component of the complaint investigation process and is not 
measured separately. HREOC has an integrated approach to complaint 
management so the investigation/conciliation processes blend. Some matters may 
be resolved within a few days of being lodged while some matters may take 6 
months depending on complexity of investigation and conciliation processes. 
Timeframes provided are from receipt to finalisation of complaints.   

 
2006  5mths 
2005  6mths 
2004  6mths 
2003  6mths 
2002  7mths 

 
2006  6mths 
2005  6mths 
2004  6mths 
2003  6mths 
2002  7mths 

 
Average employee/claimant compensation under mediation/ conciliation procedures 
Reported figures are median rather than average data because extremely high or 
low settlements can skew the average settlement amount. There is no automated 
way of collating this information although HREOC periodically reports this information 
in research conducted by the complaint handling section. The most recent 
information is provided. 

 
2004  $6000 
2003  $6000 
2002  $5000 

 
2004  $5250 
2003  $5000 
2002  $6000 



18 

 

   
Gender 

 
Ethnicity 

 
Court 
procedures 

 
Number of court cases: 
Due to the record-keeping methods of the federal courts, specific figures for the 
number of court cases regarding discrimination in employment on the grounds of 
gender and ethnicity were not available. 
 

 
Not 
Available 

 
Not 
Available 

Between 1 July 2003 and 30 June 2007, there were 109 claims filed with the Federal Court or Federal Magistrates 
Court under the Sex Discrimination Act. It is unknown what proportion of these claims are employment related.  
 
Between 1 July 2003 and 30 June 2007, there were 70 claims filed with the Federal Court or Federal Magistrates 
Court under the Racial Discrimination Act. It is unknown what proportion of these claims are employment related. 
 
Note, these figures relate only to the court cases filed under federal anti-discrimination laws and do not include cases 
filed with state or territory courts and tribunals. 
 
Also, between 1 July 2003 and 30 June 2007, there were 212 claims of unlawful termination under the Workplace 
Relations Act filed with the Federal Court or Federal Magistrates Court. These claims may or may not have involved 
a gender or ethnic discrimination aspect. 
 
of which 
- number of complaints dismissed by court for default procedures (or administrative 
reasons) 

  

- number of complaints dismissed by court for no reasonable cause   
- number of cases withdrawn by the complainant(s)   
- number of court rulings with favourable outcomes for the complainant(s) 
 

  

- other (please specify): Due to the record-keeping methods of the courts, the level of detail required to answer these 
questions was not available in the time permitted.  
 
Between 1 July 2003 and 30 June 2007, the courts finalised 157 unlawful termination matters (which may or may not 
have included a discrimination aspect): 
 -  96 were discontinued or withdrawn 
 -  19 were transferred to another jurisdiction 
 -  14 were dismissed 
 -  20 were dismissed by consent 
 -  6 were granted or allowed 
 -  2 were granted or allowed by consent 
 -  0 were granted or allowed in part 
 
Between 1 July 2003 and 30 June 2007, the courts finalised 511 human rights matters (which may or may not have 
related to employment and which included discrimination matters on all grounds, not just gender and ethnicity): 
 -  221 were discontinued or withdrawn 
 -  36 were transferred to another jurisdiction 
 -  135 were dismissed 
 -  40 were dismissed by consent 
 -  33 were granted or allowed 
 -  11 were granted or allowed in part 
 -  35 did not have results recorded 
 
Average duration of court procedures 
 
From filing a claim to finalisation by the court, the average duration of: 
 - human rights matters is 221 days in the Federal Magistrates Court and 223.9 days 
in the Federal Court. 
 - unlawful termination matters was 111 days in the Federal Magistrates Court and 
148.2 days in the Federal Court.  
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AUSTRIA 

Part 1. Legal framework for employment discrimination 

Main anti-discrimination laws: 
 

¶ Equal Treatment Act, Federal Law Gazette I Nr. 66/2004, last amended Federal Law Gazette I Nr. 82/2005. This act covers 
employment in the private sector and was enacted in 1979, containing at first only rules on equal pay for men and women. Several 
amendments from 1984 to 2001 and enactment of the EU directives in 2004 implementing provisions for discrimination protection 
concerning age, sexual orientation, religion and ideology and ethnicity. 
 

¶ Act on the Equal Treatment Commission and the Equal Treatment Office, Federal Law Gazette Nr. 108/1979, last amended 
Federal Law Gazette I Nr. 66/2004 and Federal Law Gazette I Nr. 82/2005. 
 
 
Relevant courts: 
 

¶ Employment tribunal 

¶ Equal Treatment Commission: This institution serves to enforce the Equal Treatment Act. Given that it is neither a public 
authority nor a court, it examines the existence of discrimination in individual cases in a relatively informal way. Being a conciliation 
board, its ruling has no binding effect on independent courts. Rather, the primary object is to help parties achieve an agreement as 
rapidly and unbureaucratically as possible. 

¶ District authority: It fines employers or job placement agencies, when they violate the principle of none discrimination job 
advertisements, upon demand of job applicants and the Ombud for Equal Treatment (administration penal procedure). 
 
 
Legal scope/definition of the (hereinafter) so-called gender and ethnic grounds: 

¶ Gender: sex, especially by referring to marital and family status. 

¶ Ethnicity: ethnic origin. 
 
 

Table 1.1 Prohibited acts, areas of concern, coverage, legal assistance and representation 

   
Gender 

 
Ethnicity 

 
Type of 
discrimination 

 
Direct discrimination 

 
Yes 

 
Yes 

Indirect discrimination, i.e. where a provision criterion or practice is applied to all 
employees but puts one protected group at a particular disadvantage and cannot be 
shown to be a proportionate means of meeting a legitimate aim. 

Yes Yes 

Pressure and instruction to discriminate Yes Yes 
Harassment  
 

Yes Yes 

Other: 
victimisation (all grounds) 
violation of the principle of non discrimination job advertisements (all grounds) 

  

 
Areas of 
concern 

 
Hiring process 

 
Yes 

 
Yes 

Wage Yes Yes 
Type of employment contract (permanent vs. fixed term)  Yes Yes 
Working time (atypical work schedule, part-time vs. full-time)  Yes Yes 
Promotion Yes Yes 
Vocational training and re-training Yes Yes 
Transfer Yes Yes 
Redundancy and dismissal 
 

Yes Yes 

Others/notes: 

¶ Working conditions (all grounds) 

¶ Voluntary social benefits (all grounds) 

¶ Access to vocational counselling, vocational basic and continuing training, as well as 
re-training outside of an employment relationship (all grounds) 

¶ Membership and active participation in an employeesô organization or an 
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Gender 

 
Ethnicity 

organization with members belonging to a specific occupational group, including recourse 
to services/benefits of such organizations (all grounds) 

¶ Conditions of access to self-employed gainful activities (all grounds) 

¶ Job advertisements (all grounds) 
 
The areas ñType of employment contractò and ñWorking timeò are not mentioned explicitly 
but the can be subsumed under the area ñWorking conditionsò. Moreover, ban on 
discrimination for part time contracts is enacted by the law on working time regulation, 
which can be used, together with the ETA, in legal cases where gender or ethnicity 
intersects with working time issues. 

 
Coverage 

 
Private sector 

 
Yes 

 
Yes 

Public sector No* No* 
Employment agencies Yes Yes 
Trade unions (as regards membership) 
 

Yes Yes 

Others/notes: 

¶ Access to all types and to all levels of vocational guidance, basic and further 
vocational training and retraining, including practical work experience (all grounds) 

¶ Membership of, and involvement in, an organisation of workers or employers, or any 
organisation whose members belong to a particular professional or occupational category, 
including the right to receive benefits from such organisations (all grounds) 

¶ Conditions for access to self-employment provided that the Federal State is 
competent for the statutory regulation of the former (all grounds) 
 
The Equal Treatment Act covers also: 

¶ Employment relationships governed by the Act on Home Working of 1960, Federal 
Law Gazette Nr. 105/1961, and  

¶ Employment relationships of persons who have no employment contract but perform 
work under a mandate and for the account of certain individuals and are deemed to have 
a status similar to employees because of their economic dependence on the former.  
 
* The Federal Equal Treatment Act (enacted in 1993) covers employment of federal civil 
servants and employees. 

  

 
Legal 
assistance 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
Yes 

 
Yes 

Any relevant public utility institutions and associations, especially: 

¶ Chamber of labour (all grounds) 

¶ Nongovernmental organisations 

Yes Yes 

Trade unions: for their members only Yes Yes 

 
Legal 
representation 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) before court 

 
No* 

 
No* 

Any relevant public utility institutions and associations Yes, but 
limited** 

Yes, but 
limited** 

Trade-unions: for members only 
 

Yes*** Yes*** 

Notes: 
* In the proceeding before the Equal Treatment Commission, a person affected by 
discrimination may be represented by the National Equal Treatment Body, or by a 
representative of a non-governmental organization, but their help ends at the doors of the 
courts. 
** Third party intervention within the regime of the Equal Treatment Act is only allowed for 
one specific NGO (Litigation Association of NGOs Against Discrimination) in the courts. 
This association is open for all specialised NGOs to join in but all NGOs not joining the 
Litigation Association are excluded from any special procedural rights. (Schindlauer, 
2007) 
*** Before courts, the Chamber of Labour can also grant its members a complete 
protection so that they do not have to fear any costs. 
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Table 1.2 Burden of proof 

  
Gender 

 
Ethnicity 

 
Employee/claimant 

 
No 

 
No 

Shift of burden of proof (the employee/claimant provides facts, then the employer/respondent has to provide 
proofs ï see below for a detailed description) 
 

Partly* Partly* 

Notes: 
* The amended Equal Treatment Act lowers the burden of proof for the plaintiff without completely switching 
it over to the respondent, when the plaintiff established facts from which it may be presumed that there has 
been direct or indirect discrimination. The law states that the respondent has to prove that ñit is more likely 
that a different motive ï documented by facts established by the respondent - was the crucial factor in the 
case or that there has been a legal ground of justificationò. So the respondent is obliged to prove the 
likelihood of established facts. (Schindlauer, 2007) 

  

 
Direct discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to supply prima facie evidence whereby it may be presumed that there has 
been discrimination. 
2. The employer/respondent has the burden of proving that his/her practice is not discriminatory. 
 

Yes Yes 

If not, please specify the procedures. 

To the extent to which the person concerned invokes the fact of discrimination, he/she is required to 
establish probable cause of such discrimination. Then the defendant has to prove that when considering all 
facts and circumstances it appears more probable that a motive other than that for which the defendant has 
established probable cause has resulted in the unequal treatment, or that a ground for justification exists. 
Concerning harassment it is the responsibility of the defendant to furnish proof that when considering all 
facts and circumstances it appears probable that the facts for which the defendant has established probable 
cause correspond to the truth.  

  

 
In practice, is presumption ï as opposed to stronger evidence of discrimination ï sufficient to shift the 
burden of proof? 

 
Yes 

 
Yes 

 
Typical/standard prima facie evidence admissible in courts (or other relevant bodies), as set by law or 
established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Statistical evidence Yes Yes 
Situation testing 
 

Yes* Yes* 

Notes: 
* The method of situation testing is not mentioned by any legislation. Generally there are no formal limits to 
establish evidence to a court as long as there is no explicit legal rule against it. So situation testing will be in 
principle permitted. There are no defined conditions for using this kind of evidence in court and as there is 
no case law yet, there is no information about how courts will handle such cases. (Schindlauer, 2007) 

  

 
Indirect discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to clearly identify and define the employment practice in question. 
2. The employee/claimant has to show that the practice has or may have a differentiated impact on one 
protected group. 
3. The employer/respondent has the burden of demonstrating that the policy or practice in question is job 
related for the position in question and consistent with business necessity. 
4. If the employer/respondent satisfies this requirement, evidence can be supplied on the existence/lack of 
the existence of a less discriminatory practice 
 

Yes Yes 

If not, please specify the differences. 
see above 

  

 
In step 2 above is the term "has" more accurate than "may have"? In other words, can the potential 
(possible) impact of the contested employment practice be sufficient for shifting the burden of proof? 

 
No 

 
No 

In step 4 above, if the employer/respondent demonstrates that a practice is consistent with business 
necessity, then: 
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Gender 

 
Ethnicity 

- does it fall to the employee/claimant to demonstrate that a less discriminatory alternative exists that meets 
the business need but that the employer refuses to adopt it? or 

No No 

- does it fall to the employer/respondent to demonstrate that a less discriminatory alternative that meets the 
business need does not exist? 
 

Yes Yes 

 
Typical/standard prima facie evidence to be provided to courts or other relevant bodies, as set by law or 
established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Use of a distinction criteria that appear to be intrinsically suspicious. Please specify (for example, a 
requirement to work full-time might be unlawful discrimination against women) 

Yes Yes 

Statistical evidence 
 

Yes* Yes 

Notes: 
* There is no case law, but also no general restriction for the use of statistical data. Until now no case of 
discrimination was brought to court using statistical data as evidence. There is a general lack of awareness 
about indirect discrimination and the possibility or necessity to use statistical data as evidence.  
(Schindlauer, 2007) 

  

 
Harassment 

  

Analysed on a case-by-case basis, by looking at all the circumstances and the context. 
 

Yes Yes 

 
 
 

Table 1.3 Employee compensation and employer penalties 

   
Gender 

 
Ethnicity 

 
Employee 
compensation 
 

 
Injunctive relief/reinstatement 

  

- Always made available to the employee/claimant, but the latter can choose monetary 
compensation in lieu of relief/reinstatement, or 

No No 

- Always made available to the employee/claimant, without alternative option, or 
Ą only available in the case of discriminatory dismissal 

Yes Yes 

- Always made available to the employee/claimant, but the employer/respondent can 
choose monetary compensation in lieu of relief/reinstatement, or 

No No 

- Never made available to the employee/claimant. 
 

No No 

Notes: 
In the case of termination of employment a victim can only challenge the termination 
without the option to accept the termination and claim non-pecuniary damages. As many 
victims, for good reasons, refuse to go back to a discriminatory employer, discrimination 
of such victims is widely left unsanctioned (no reinstatement, no compensation). 
(Schindlauer, 2007).  
There is an amendment to the law in Parliament which intends to make it possible for the 
plaintiff to choose between refutation and compensation, as well as to increase monetary 
compensation. 
 
In the following areas of concern the employee/claimant is entitled to claim a status free of 
discrimination. If this is not possible, the employee/claimant is entitled to monetary 
compensation. He/she cannot choose between alternative options. 

¶ Wage (all grounds) 

¶ Voluntary social benefits (all grounds) 

¶ Vocational training and re-training (all grounds) 

¶ Working conditions (all grounds) 

¶ Vocational counselling, vocational basic and continuing training, as well as re-training 
outside of an employment relationship (all grounds) 

¶ Membership and active participation in an employeesô organization or an 
organization with members belonging to a specific occupational group, including recourse 
to services/benefits of such organizations (all grounds) 
Additionally: compensation for psychological injury 
 
In the event that the employment relationship was ended through a dismissal or otherwise 
prematurely terminated by the employer because of one of the grounds mentioned above 
or because of claims pursuant to the Equal Treatment Act which were not obviously 
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Gender 

 
Ethnicity 

unjustified, such notice of dismissal or termination of employment can be contested in 
court. 
 
Monetary compensation 

  

 
Back pay (please indicate if there is a cap) 
 

Yes Yes 

Reimbursement of lawyerôs and attorneyôs fees and costs 
 

Yes Yes 

In lieu of relief/reinstatement, compensation for future lost earnings (e.g., in case of 
dismissal, this may correspond to lost earnings until the employee finds a new job): 
 

Yes Yes 

Compensation for psychological injury Yes Yes 
Notes:  
In the following areas of concern the employee/claimant is entitled to monetary 
compensation. 

¶ hiring process (all grounds): A minimum of one monthly salary if the job applicant 
would have been awarded the position had the selection not be discriminatory; or 
maximum amount of euro 500  if the employer can prove that the victim would not have 
been recruited anyway (that is, the only damage suffered by an applicant as a result of 
discrimination was the refusal to take his/her application into consideration) 
Additionally: compensation for psychological injury 

¶ Promotion: The income differential for at least three months if the employee 
would have been promoted had the selection not been discriminatory. A maximum of 
euro 500 if the employer can prove that the victim would not have been promoted anyway 
(that is, the only damage suffered by an applicant as a result of discrimination was the 
refusal to take his/her application into consideration). 

¶ Additionally, compensation for psychological injury 
Dismissal: No compensation if victim does not return to the discriminatory employer. 
Harassment: minimum ú 400,-- 
Sexual harassment: minimum ú 720,-- 

  

 
Employer 
additional 
penalties and 
obligations 

 
Civil provisions 

  

None False False 
Court may order the publicity of the decision   
- Within the firm (e.g. notices to all employees addressing the violations of a specific 
charge and advising them of their rights under the laws) 

No No 

- Outside the firm (please indicate: media, trade-unions, etc.) No* No* 
The employer may be required to take corrective or preventive actions to cure the source 
of the identified discrimination 
 

No No 

Notes: 
* Court decisions in Austria are generally made public but the parties are not named. 
 
Ą Other: The Equal Treatment Act establishes a very effective sanction for companies 
not observing the prohibition of discrimination: exclusion from assistance granted by the 
Federation (it does not extend the exclusion to public procurement, however).  
(Schindlauer, 2007; MIPEX) 

  

 
Penal provisions 

  

None False  False  
Fine Yes Yes 
Any employer, who or private placement agency, that advertises a job in a 
discriminatory manner can be fined by the competent district authority with an amount 
of up to euro 360 (administrative penal) 
 
Prison sentence (please specify lengths, whether it applies only in specific cases and in 
which cases)  

 
No 

 
No 
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Table 1.4 Protection against victimisation (retaliation) 

   
Gender 

 
Ethnicity 

 
Protected 
actions 

 
It is prohibited to treat the employee/protected person less favourably (so-called "adverse 
action") because s/he has (so-called "protected action"): 

  

- brought proceedings against discrimination Yes Yes 
- given evidence or information in connection with any proceedings against discrimination. Yes Yes 
- participated as a witness in any proceedings against discrimination Yes Yes 

 
Proof of causal 
connexion 

 
Burden of proof: 

  

- i) employee/protected person No No 
- ii) employer/respondent within a given lapse of time from the concerned event. Please 
specify conditions of application and lapse of time. 

No No 

- iii) shift of burden of proof. Please specify main steps. Partly, 
see 1.2 

Partly, see 
1.2 

In cases (i) and (iii), when the causal connexion shall be first shown or established by the 
employee/protected person: 

  

- the link can be demonstrated by evidence that the adverse action occurred shortly after 
the protected activity (and the employer/respondent was aware of the complainant's 
protected activity before taking the action), so that the employment relationship is 
implicitly or explicitly (please specify) protected during a certain period of time (please 
specify) 

Yes Yes 

 
Employee 
compensation 
and employer 
penalty  

 
Compared to provisions described in Table 1.3: 

  

- additional employee/protected person compensation No* No* 
- additional employer/respondent penalties 
 

No* No* 

Notes: 
* The Equal Treatment Act states that victimisation in the workplace sphere (defined as 
dismissal, notice of quit and any other detriment in reaction to a complaint or to the 
opening of proceedings enforcing the principle of equalityô) is prohibited and covers also 
other employees acting as witnesses or supporting the complaint of a victim. However, for 
victimisation that does not consist of dismissal, the law does not provide for explicit legal 
consequences, be they monetary compensation for the victim or other penalties for the 
employers. (Schindlauer, 2007) 

  

 
 
 

Table 1.5 Relationship with standard labour laws 

   
Gender 

 
Ethnicity 

 
Labour law and 
discrimination 

 
According to standard labour law(s) or code, would dismissal solely based on gender or 
ethnicity considered to be unjust dismissal? 

 
No* 

 
No* 

Is there a provision requiring equal pay for work of equal value in standard labour law(s) 
or code? 
 

No* No* 

Notes: 
* The Law on equal treatment is considered to be part of the standard labour law. 
Therefore the given answer means that there are no other laws covering the field of 
discrimination in connected to discrimination. 

  

 
Other areas of discrimination covered by standard labour law(s) or code (hiring, 
promotion, etcé); please specify 
Part-time work 

  

 
Complaints 

 
Are discrimination complaints concerning dismissals more often lodged under standard 
labour law(s) or code, than under specific anti-discrimination laws? 

  

Are discrimination complaints concerning pay more often lodged under standard labour 
law(s) or code, than under specific anti-discrimination laws? 

  

 
Evaluations  

 
Please indicate below references to existing evaluations/studies on the effectiveness of 
anti-discrimination laws with respect to standard labour law(s): 
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Table 1.6 Positive action 

   
Gender 

 
Ethnicity 

 
Compulsory 
actions 

 
Are employers required by law to take actions to increase diversity/prevent 
discrimination? 
 
If yes, what actions are required? 

 
Yes 

 
No 

- make regular public reports on employment composition in terms of gender or ethnicity No  
- process only anonymous job applications No  
- obligation for large employers to have a person in the HRM department in charge of the 
employer's anti-discrimination policy (please specify the size threshold of application, if 
any) 

No  

- quotas (please specify the areas: e.g. executives in firms above a certain size) 
 

No  

Other: 
According to Section 92 b Industrial Relation Act the employer and the works council have 
to discuss about affirmative action concerning women on company level. 

  

 
Voluntary 
actions 

 
Are employers allowed to take actions to increase diversity/prevent discrimination? 
 
If yes, what actions are allowed? 

 
Yes 

 
Yes 

- make regular public reports on employment composition in terms of gender or ethnicity Yes Yes 
- establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced 

Yes Yes 

- quotas (please specify the areas: e.g. executives) Yes Yes 

 
Public 
employers' 
practices 

 
Do public employers normally take actions to increase diversity/prevent discrimination? 
 
If yes, what actions? 

 
Yes 

 
Yes 

- make regular public reports on employment composition in terms of gender or ethnicity Yes Yes 
- establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced 

Yes No 

- process only anonymous job applications No No 
- have at least one person in the HRM department in charge of the employer's anti-
discrimination policy 

Yes Yes 

- quotas (please specify the areas: e.g. high-rank officials) 
 

Yes No 

Other: 
Open quotas for federal civil servants ï for women of at least equal qualification until a 
quota of 40% is reached and upheld. 
Ethnicity based job programmes are being pursued in some areas of civil service, e.g. the 
police. 

  

 
Incentives 

 
Is there a policy to increase incentives for employers to increase diversity/prevent 
discrimination? 
 
Policy instruments used: 

 
Yes 

 
Yes 

- Delivery of "labels" or certificates stating that the employer has a diversity-friendly 
business/employment practice. 

Yes Yes 

- financial incentives to establish a plan to ensure that the employment composition in 
terms of gender or ethnicity is balanced 

Yes Yes 

- financial incentives for having a person in the HRM department in charge of the 
employer's anti-discrimination policy and/or hiring a consultant to establish a diversity 
plan. 

No No 

- financial incentives for quotas (please specify the areas: e.g. executives) 
 

No No 

Notes: 
Though the legislation allows positive measures on all protected grounds of 
discrimination, in fact, positive measures do exist in Austria for disabled persons, women 
and recognised national minorities only (defined by the National Minorities Act as an 
ethnic group that comprises Austrian citizens with a non-German mother tongue and a 
common autonomous cultural heritage who have their residence and home in a part of the 
Austrian federal territory). (Schindlauer, 2007) 
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Part 2. Institutional framework: specialised bodies (SB) combating discrimination (e.g. equal treatment bodies) 

Table 2.1 Activities of SBs not related to individual discrimination cases: Public information and evaluation
a
 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) in charge of carrying out some of all of the following public 
information and policy evaluation functions? 
 

 
Yes 

 
Yes 

The Ombud for Equal Treatment belongs to the Minister of Women, Media and Public 
Service. It is independent in performing its tasks. 
start of activity: gender 1990 
start of activity: ethnicity 2004 

  

 
This SB has the statutory power to: 

  

- run information campaigns to inform the public of their legal rights Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- run campaigns to change public opinion Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- publish statistics on discrimination Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Low Low 
- carry out evaluations of the legal and institutional anti-discrimination framework Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Low Low 
- make policy recommendations Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Medium Medium 
- produce codes of good practice for employers Yes, but 

also done by 
unions 

Yes, but 
also done by 
unions 

in practice, importance of the above mentioned activity in the actual overall workload 
 

.. .. 

Other: 

¶ conduct independent investigation into discrimination matters 

¶ publish reports  

  

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 

 
 
 

Table 2.2 Activities of SBs not related to individual discrimination cases: Control and correction
a
 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) in charge of carrying out some of all of the following control 
and correction functions?  

 
No 

 
No 

 
This SB has the statutory power to 

  

- randomly conduct formal investigations of companies and organisations.   
in practice, importance of the above mentioned activity in the actual overall workload   
- conduct formal investigations of companies and organisation where there is evidence of 
discrimination. 

  

in practice, importance of the above mentioned activity in the actual overall workload   
- oblige a company or an organisation to change the way it operates when discriminatory 
practices are found. 

  

in practice, importance of the above mentioned activity in the actual overall workload   
- take legal action against companies or organisations that apply discriminatory practices   
in practice, importance of the above mentioned activity in the actual overall workload   
- take legal action against organisations that attempt to promote discrimination or to instruct 
others to discriminate. 

  

in practice, importance of the above mentioned activity in the actual overall workload   

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 
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Table 2.3 Role of SBs in individual discrimination cases 

  
Gender 

 
Ethnicity 

Is there a specialised body (SB) with specific functions related to individual discrimination cases? 
 

Yes Yes 

Ombud for Equal Treatment (see Table 2.1), and Commission for Equal Treatment (ETC) 
 
The Ombund is responsible for counselling and supporting victims of discrimination. To fulfil these 
functions, in the case of an alleged infringement of the equality principle, the Ombud for Equality 
can ask for a written statement from the employer. Moreover, the Ombund can request additional 
information from the employer, the works council / shop steward or the staff employed by the 
enterprise concerned. These persons are obliged to pass on the information required by the 
Ombud in the performance of his/her duty.  
The Ombud for Equality is integrated in the proceeding before the Equal Treatment Commission. If 
the Ombud assumes that the equality principle has not been complied with and proves it to the 
satisfaction of the Equal Treatment Commission, the latter institutes ï motu proprio ï proceedings.  
It can request the Ombud to carry out a formal investigation. By authority of the Senate, the Ombud 
may enter the premises of the enterprises and inspect the records. At his/her request copies or 
photocopies of such records or of excerpts therefrom have to be made available to him/her. The 
Ombud can involve the works council in his/her investigative activities. The visit to an enterprise 
shall be announced with due notice, so that the employer can be personally present or name a 
representative who is present during the visit. 
After the investigation, the ETC has to give an expert opinion on questions related to the breach of 
the principle of equal treatment. The sessions of the ETC are confidential and not open to the 
public, but its expert opinions on whether a violation of the obligation to equal treatment had 
occurred have to be made public (cases are published on a website, in an anonymous and 
condensed form, Schindlauer, 2007). The ETC can make suggestions to put an end to the 
discrimination, but their judgements are not binding. Claims for compensation or claims to 
performance cannot be asserted, since this comes under the exclusive jurisdiction of the court of 
justice. 

  

 
Was this body created by anti-discrimination laws (or did anti-discrimination laws establish a 
specific mandate for it)? 

 
Yes 

 
Yes 

 
Formal linkage between equal treatment body activities and complaint lodging and 
procedures  
 

  

Does the SB act as a one-stop shop where claimant can access information, lodge a complaint, 
receive advice? 

Yes Yes 

As soon as, or before, a discrimination complaint is brought to court, is the claim formally 
transmitted to the SB? 

No No 

Discrimination complaints must be lodged with the SB beforehand, which acts as one-stop shop to 
start the procedure. 

No No 

The SB has the statutory power to provide advice and information to claimants (or both parties) on 
their legal rights and what options they have. 

Yes Yes 

In practice, the SB carries on the above mentioned process as soon as it receives a discrimination 
claim. 

.. .. 

The SB has the statutory power to provide claimants with legal assistance. Yes Yes 
In practice, SB provides legal assistance to claimants during court proceedings. .. .. 
The SB has the statutory power to provide claimants with legal representation. 
 

Yes , before the ETC 
No, before the courts 

In practice, the SB provides legal representation to claimants during court proceedings. .. .. 

 
Investigation of discrimination claims 
 

  

The SB has the legal authority to compel people (and in particular, the employer) to provide all of 
the information it requires to investigate a discrimination claim. 

Yes Yes 

Does the court accept evidence from the SB? To some 
extent* 

To some 
extent* Does the court accept the SB's evaluation of the validity of the discrimination complaint? 

In practice, the SB formally investigates discrimination claims.  
 

Yes Yes 

Notes: 
* The Ombud for Equality is integrated in the proceeding before the ETC. It can use its tools only in 
the proceeding before the ETC. The decisions of the civil and labour courts will be the only legally 
binding decisions as the procedures at the ETC only result in a non-binding ñopinionò. However, 
the Equal Treatment Act states in its § 61 that courts have to take these opinions into 
consideration and that they have to give clear reasons in case they come to a dissenting 
decision. (Schindlauer, 2007)  
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Gender 

 
Ethnicity 

 
Any employerôs failure to provide the requested information to the SB will: 

  

- have no implication for the court ruling. No* No* 
- potentially be used to draw inferences on discrimination if the case is brought before court. 
 

Yes* Yes* 

Any employerôs failure to comply with the code of practices issued by the SB (or other relevant 
body) will: 

  

- have no implication for the court ruling. No No 
- potentially be used to draw inferences on discrimination if the case is brought before court. 
 

No  No  

Notes: 
* see above. If no evidence is given to the Commission by the employer the final opinion will be 
given in spite of it. Failure to provide evidence is being taken into consideration. 

  

 
Mediation/conciliation procedure 
 

  

The SB has the statutory power to help both parties to resolve the dispute through a 
mediation/conciliation procedure.  
 

Not 
explicitly* 

Not  
explicitly* 

Mediation/conciliation is a free and voluntary process for both parties.   
In practice, the SB carries out mediation/conciliation procedures, so that a court ruling may not be 
necessary. 
 

  

The mediation/conciliation procedure is usually initiated:   
- before the case is brought to court   
- before any formal investigation starts or at an early stage of the process   
- after any investigation has produced primary evidence of discrimination (but before a litigation 
decision has been reached) 
 

  

Note: There is no formal mediation/conciliation procedure. Instead, the Commission gives an 
opinion and seeks the voluntary compliance of the parties with it. Then, if the parties come to an 
agreement, the latter is legally binding, but the Commission does not secure its enforcement. 

  

 
The SB acts as a neutral third party assisting both opposing parties in the mediation/conciliation 
procedure. 

  

The mediation/conciliation procedure is confidential: no details of the discussion taking place in its 
course can be repeated to court, nor are made public. The same rule applies to the terms of the 
settlement. 

  

If the parties, including the SB, reach settlement agreement, the latter is legally binding and the 
charge is dismissed. 

Yes Yes 

The SB secures the enforcement of settlement agreements reached under its assistance and/or 
responsibility. 
 

No  No  

 
 
 
 
Part 3. Statistics on mediation/conciliation procedures and court cases Ą No statistics available 

 

 
Main additional references: 

Schindlauer, D. (2007), Report on Measures to Combat Discrimination ï Country Report: Austria, European Commission 
http://www.ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/arep07_en.pdf 
 
 

http://www.ec.europa.eu/employment_social/fundamental_rights/pdf/legnet/arep07_en.pdf
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BELGIUM 

Partie 1. Cadre juridique pr®vu pour la discrimination dans lôemploi 

Principales lois anti-discrimination: 
 

¶ Loi du 10 mai 2007 tendant à lutter contre certaines formes de discrimination (note : ne concerne pas la discrimination sexiste ni 
ethnique) 

¶ Loi du 10 mai 2007 tendant à lutter contre la discrimination entre les femmes et les hommes. 

¶ Loi du 10 mai 2007 modifiant la loi du 30 juillet 1981 tendant à réprimer certains actes inspirés par le racisme et la xénophobie. 
 
The Federal State is responsible for regulating employment contracts and general rules of civil and criminal law. To the extent it takes 
the form of such rules, antidiscrimination legislation will therefore normally be dealt with at federal level. However, since these 
residual competences of the Federal State may not be exercised in order to intrude upon areas which are reserved to the Regions or 
Communities, they may not affect, in particular, the exclusive competence of the Regions and Communities to define the status of 
their personnel (public bodies and personnel of the governments); the exclusive competence of the Communities to define the status 
of schoolteachers and other personnel in the educational sector; or the exclusive competence of the Communities in the field of 
disability policy. All the federal entities ï the Flemish Community/Region, the Region of Brussels-Capital, the Walloon Region, the 
French-speaking Community and the German-speaking Community ï have taken various initiatives in the above mentioned areas, 
but the general rules are nevertheless laid down at federal level. (De Schutter, 2007) 
 
 
Tribunaux compétents : Tribunal de première instance, tribunal du travail, tribunal de commerce, instance pénal 
 
 
Définition légale des caractéristiques protégées, ci-après notées genre et ethnicité : 

¶ Genre : Discrimination fondée sur le sexe, explicitement pour les motifs suivants : grossesse, lôaccouchement, la maternit® et le 
changement de sexe.  

¶ Ethnicité : Discrimination fond®e sur la nationalit®, une pr®tendue race, la couleur de peau, lôascendance ou lôorigine nationale 
ou ethnique. 
 
 
 

Tableau 1.1 Type de discrimination, domaines concernés, acteurs visés, assistance et représentation légales  

   
Genre 

 
Ethnicité 

 
Type de 
discrimination 

 
Discrimination directe 

 
Oui 

 
Oui 

Discrimination indirecte, autrement dit dans les cas où une disposition ou une pratique 
vise tous les salariés mais affecte particulièrement un groupe protégé et ne peut être 
considérée comme un moyen approprié pour atteindre un objectif légitime. 

Oui Oui 

Pressions et consignes en vue dôexercer une discrimination Oui Oui 
Harcèlement  Oui Oui 

 
Domaines 
concernés 

 
Processus de recrutement 

Oui Oui 

Salaires Oui Oui 
Type de contrat de travail (permanent ou de durée déterminée) Oui Oui 
Durée du travail (horaire atypique, temps partiel ou temps plein) Oui Oui 
Promotion Oui Oui 
Emploi et formation professionnelle Oui Oui 
Transfert Oui Oui 
Licenciement et renvoi 
 

Oui Oui 

Autres : 
Lôacc¯s aux biens et services et la fourniture de biens et services ¨ la disposition du 
public. 
La protection sociale, en ce compris la sécurité sociale et les soins de santé. 
Les avantages sociaux. 
Les régimes complémentaires de sécurité sociale. 
La mention dans une pièce officielle ou dans un procès-verbal. 
Lôaffiliation ¨ et lôengagement dans une organisation de travailleurs ou dôemployeurs ou 

Oui Oui 
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Genre 

 
Ethnicité 

toute autre organisation dont les membres exercent une profession donnée, y compris 
les avantages procur®s par ce type dôorganisations. 
Lôacc¯s, la participation et tout autre exercice dôune activit® ®conomique, sociale, 
culturelle ou politique accessible au public. 

 
Acteurs visés  

 
Secteur privé 

 
Oui 

 
Oui 

Secteur public  Oui Oui 
Agences pour lôemploi 
(agences publique, mais pas explicitement mentionnée dans la loi) 

Oui Oui 

Syndicats (adhérents) Oui Oui 

 
Assistance 
juridique autre 
que les 
services dôun 
avocat 
indépendant  

 
Organe spécialisé (par ex. organe chargé de faire respecter lô®galit® de traitement) 

 
Oui 

 
Oui 

Toute institution ou association dôutilit® publique comp®tente Oui Oui 
Syndicats : pour leurs membres 
 

Oui Oui 

Autres : 
Les organisations représentatives des employeurs 
Les organisations représentatives des travailleurs indépendants. 
La Loi du 10 mai 2007 tendant à lutter contre la discrimination entre les femmes et les 
hommes (arts.31-33) stipule que, peuvent ester en justice dans les litiges auxquels 
l'application de la présente loi donnerait lieu : 
- le Centre pour lô®galit® des chances et la lutte contre le racisme ; 
- tout établissement d'utilité publique et toute association, jouissant de la personnalité 
juridique depuis au moins trois ans à la date des faits, et se proposant par ses statuts de 
défendre les droits de l'homme ou de combattre la discrimination ; 
- les organisations représentatives des travailleurs et des employeurs. 
Lorsque la victime de la discrimination est une personne physique ou une personne 
morale identifiée, l'action du Centre et des groupements d'intérêts ne sera recevable 
que s'ils prouvent qu'ils ont reçu l'accord de la victime. 

Oui Oui 

 
Représentation 
juridique autre 
que celle 
assurée par un 
avocat 
indépendant  

 
Organe spécialisé (par ex. organe chargé de faire respecter lô®galit® de traitement) 

 
Oui 

 
Oui 

Toute institution ou association dôutilit® publique comp®tente Oui Oui 
Syndicats : pour leurs membres 
 

Oui Oui 

Autres :  
Les organisations représentatives des employeurs 
Les organisations représentatives des travailleurs indépendants. 

Oui Oui 

 
 
 
 

Tableau 1.2 Charge de la preuve 

  
Genre 

 
Ethnicité 

 
Salarié/demandeur 

 
Non 

 
Non 

Renversement de la charge de la preuve (le salarié/demandeur présente des éléments de fait et 
lôemployeur/d®fendeur doit ¨ son tour fournir des preuves ï voir ci-dessous pour une description détaillée) 

Oui Oui 

 
Discrimination directe 
 
Principales étapes 

  

Peut-on décrire comme suit les principales étapes de la procédure ? 
1. Le salarié/demandeur doit fournir un commencement de preuve qui permet de présumer de lôexistence 
dôune discrimination. 
2. Lôemployeur/d®fendeur a la charge de prouver que sa pratique nôest pas discriminatoire. 
 

Oui Oui 

En pratique, la présomption ï par opposition à des preuves plus solides de discrimination ï est-elle 
suffisante pour inverser la charge de la preuve ? 

Oui Oui 

 
Arguments/faits permettant au salari® dô®tablir une pr®somption de discrimination recevable devant les 
tribunaux (ou dôautres organes comp®tents), conform®ment ¨ la l®gislation ou ¨ la jurisprudence : 
 

  

- Preuves directes (autrement dit toute d®claration ®crite ou verbale de lôemployeur/demandeur), 
uniquement. 

Non Non 

- Il nôexiste pas dôindications pr®cises, dans la loi ou la jurisprudence, pour les preuves indirectes (par 
exemple, on procède uniquement au cas par cas) 

Vrai Vrai 
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Genre 

 
Ethnicité 

- Données statistiques  Oui Oui 
- Testing  
 

Oui Oui 

Autres preuves indirectes : 
 

  

 
Discrimination indirecte 
 
Principales étapes  

  

Peut-on décrire comme suit les principales étapes de la procédure ? 
1. Le salarié/demandeur doit identifier et d®finir clairement la pratique en mati¯re dôemploi en question. 
2. Le salarié/défendeur doit montrer que la pratique a ou peut avoir un impact distinct sur un groupe 
protégé. 
3. Lôemployeur/d®fendeur a la charge de d®montrer que la politique ou la pratique en question est 
sp®cifique ¨ lôemploi consid®r® et r®pond aux besoins du service. 
4. Si lôemployeur/d®fendeur satisfait ¨ cette exigence, des preuves peuvent °tre fournies sur 
lôexistence/lôabsence dôune pratique moins discriminatoire 
 

Oui Oui 

Dans lô®tape 2 ci-dessus, est-il plus précis de dire « peut avoir » que « a » ? En dôautres termes lôimpact 
potentiel (possible) de la pratique dôemploi contest®e est-il suffisant pour inverser la charge de la preuve ? 
 

Oui Oui 

Dans lô®tape 4 ci-dessus, si lôemployeur/d®fendeur d®montre quôune pratique r®pond aux besoins du 
service : 

  

- incombe-t-il au salari®/demandeur de d®montrer quôil existe une autre pratique moins discriminatoire qui 
satisfait aux besoins du service mais que lôemployeur refuse dôadopter ? ou 

Non Non 

- incombe-t-il ¨ lôemployeur/d®fendeur de d®montrer quôil nôexiste pas de pratique moins discriminatoire qui 
répond aux besoins du service ? 

Oui Oui 

 
Arguments/faits permettant au salari® dô®tablir une pr®somption de discrimination recevable devant les 
tribunaux (ou dôautres organes comp®tents), conform®ment ¨ la l®gislation ou ¨ la jurisprudence : 
 

  

- Preuves directes (autrement dit toute d®claration ®crite ou verbale faite par lôemployeur/d®fendeur), 
uniquement. 

Non Non 

- Il nôexiste pas dôindications pr®cises, dans la loi ou la jurisprudence, concernant les preuves indirectes (par 
exemple on ne proc¯de quôau cas par cas) 

Vrai Vrai 

- Utilisation dôun crit¯re de distinction qui semble intrins¯quement suspect. Oui* Oui 
- Données statistiques 
 

Oui Oui 

* Exemple de discrimination indirecte, tel que mentionn® sur le site de lôInstitut pour lô£galit® des Femmes et 
des Hommes : Seuls les collaborateurs à temps plein se voient attribuer une voiture de fonction. Vu que la 
grande majorité des travailleurs à temps partiel sont des femmes, cette mesure leur porte préjudice de 
manière indirecte. 

  

 
Harcèlement 

  

Analysé au cas par cas, en examinant toutes les circonstances et le contexte. Oui Oui 

 
 
 

Tableau 1.3 Compensation accord®e au salari® et p®nalit®s impos®es ¨ lôemployeur 

   
Genre 

 
Ethnicité 

 
Compensation 
accordée au 
salarié 

 
Réhabilitation/réintégration 

  

- Toujours accessible au salarié/demandeur, mais ce dernier peut opter pour une 
compensation financière à la place de la réhabilitation/réintégration, ou  

Oui Oui 

- Toujours accessible au salarié/demandeur, sans autre option, ou Non Non 
- Toujours accessible au salari®/demandeur, mais lôemployeur/d®fendeur peut choisir de 
verser une compensation financière au lieu dôaccepter la r®habilitation/r®int®gration, ou 

Oui Oui 

- Jamais accessible au salarié/demandeur. Non Non 

 
Compensation financière  
 

  

Paiement des arriérés de salaire 
 

Oui Oui 

Remboursement des honoraires et frais dôavocat 
 

Oui Oui 
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Genre 

 
Ethnicité 

A la place de la r®habilitation/r®int®gration, versement dôindemnit®s pour les futurs 
salaires perdus (par exemple, en cas de licenciement, ceci peut correspondre aux 
salaires perdus jusquô¨ ce que le salari® retrouve un nouvel emploi) : 
- Indemnisation plancher ou minimum (montant) : éééééééééééé... 
- Indemnisation plafond ou maximum (montant) : ééééééééééééé 
- Indemnisation moyenne (montant) : éééééééééééééééééé 
- Indemnisation médiane (montant) : éééééééééééééééééé. 
 

Non Non 

Indemnisation du dommage psychologique : 
- Indemnisation plancher ou minimum (montant) : éééééééééééé... 
- Indemnisation plafond ou maximum (montant) : ééééééééééééé 
- Indemnisation moyenne (montant) : éééééééééééééééééé 
- Indemnisation médiane (montant) : éééééééééééééééééé. 
 

Oui* Oui* 

Notes : 
La personne qui a contrevenu à l'interdiction de la discrimination doit verser à la victime 
une indemnité correspondant, selon le choix de la victime, soit à une somme 
forfaitaire, soit au dommage réellement subi par la victime. Dans ce dernier cas, la 
victime doit prouver l'étendue du préjudice par elle subi. 
L'indemnisation forfaitaire du préjudice moral subi est fixée à un montant de 650 euros; 
ce montant est porté à 1300 euros dans le cas où le contrevenant ne peut démontrer 
que le traitement litigieux défavorable ou désavantageux aurait également été adopté en 
l'absence de discrimination, ou en raison d'autres circonstances, telle la gravité 
particulière du préjudice moral subi. 
Si le préjudice matériel ne peut pas être réparé par le biais de l'application de la 
sanction de nullité de toutes dispositions ou clauses contractuelles discriminatoires, 
l'indemnisation forfaitaire pour le dommage matériel et moral équivaut à 6 mois de 
rémunération brute, ou 3 mois si l'employeur démontre que le traitement litigieux 
défavorable ou désavantageux aurait également été adopté en l'absence de 
discrimination.  
(Sources : Loi du 10 mai 2007 tendant à lutter contre la discrimination entre les femmes 
et les hommes, art.23 ; Loi du 10 mai 2007 modifiant la loi du 30 juillet 1981 tendant à 
réprimer certains actes inspirés par le racisme et la xénophobie, art.16) 

  

 
Sanctions et 
obligations 
supplémentaire
s imposées à 
lôemployeur 

 
Dispositions prises en matière civile 

  

Aucune Faux Faux 
Le tribunal peut ordonner que la décision soit rendue publique   
- Au sein de lôentreprise (par exemple des avis sont adress®s ¨ tous les salari®s pour les 
informer des violations dôune charge sp®cifique et leur indiquer quels sont les droits qui 
leur sont reconnus par la législation) 

Oui Oui 

- En dehors de lôentreprise (veuillez pr®ciser : médias, syndicats, etc.) Oui Oui 
Lôemployeur peut °tre tenu de prendre des mesures correctives ou pr®ventives pour 
remédier à la discrimination identifiée. 
 

Ou Oui 

Autres: 
 

Non Non 

 
Dispositions en matière pénale 

  

Aucune Faux* Faux* 
Amende Non** Oui*** 
Peine dôemprisonnement 
 

Non** Oui*** 
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Genre 

 
Ethnicité 

Autres : 
 
Notes : 
* Les dispositions pénales sont applicables en cas de discrimination directe ou indirecte 
intentionnelle. 
** Loi du 10 mai 2007 tendant à lutter contre la discrimination entre les femmes et les 
hommes : Pour le secteur priv®, les dispositions p®nales (art.27) portent sur lôincitation 
¨ la discrimination, ¨ la haine ou ¨ la violence (qui est punie dôun emprisonnement de 1 
mois à 1 an et dôune amende de 50 ¨ 1000 euros, ou de l'une de ces peines seulement), 
mais pas sur la discrimination elle-même. En revanche, tout fonctionnaire ou officier 
public, tout dépositaire ou agent de l'autorité ou de la force publique qui, dans l'exercice 
de ses fonctions, commet une discrimination à l'égard d'une personne en raison de son 
sexe, est puni dôun emprisonnement de 2 mois ¨ 2 ans (art.28). 
*** Loi du 10 mai 2007 modifiant la loi du 30 juillet 1981 tendant à réprimer certains 
actes inspirés par le racisme et la xénophobie : Quiconque, dans le domaine des 
relations de travail, commet une discrimination à l'égard d'une personne en raison de 
l'un des critères protégés, est puni d'un emprisonnement d'un mois à un an et d'une 
amende de cinquante euros à mille euros, ou de l'une de ces peines seulement 
(art.25). Les m°mes peines sont applicables dans les cas dôincitation à la discrimination, 
à la haine ou à la violence (art.20). 

Non Non 

 
 
 
 

Tableau 1.4 Protection contre la victimisation (représailles) 

   
Genre 

 
Ethnicité 

 
Actions 
protégées 

 
Il est interdit de traiter le salari®/la personne prot®g®e moins favorablement parce quôil 
ou elle a (« action protégée ») : 

  

- engagé des poursuites pour discrimination Oui Oui 
- fourni des preuves ou des informations en relation avec des poursuites pour 
discrimination. 

Oui Oui 

- participé en tant que témoin à des poursuites pour discrimination Oui Oui 

 
Preuve de la 
relation 
causale  

 
Charge de la preuve : 

  

- i) salarié/personne protégée Non Non 
- ii) employeur/défendeur pendant un certains laps de temps, à compter du moment où 
lôaction prot®g®e a ®t® engag®e par le salari®. Veuillez pr®ciser les conditions 
dôapplication et la dur®e de cette p®riode. 

Oui Oui 

Ą 12 mois suivant lôintroduction de la plainte. Lorsquôune action de justice a ®t® 
introduite, ce d®lais est prolong® jusquô¨ ®ch®ance des 3 mois suivant la d®cision de 
justice. 
- iii) renversement de la charge de la preuve. Veuillez préciser les principales étapes. 
 

Non Non 

Dans les cas i) et iii), i.e. lorsque la relation causale doit au départ être établie par le 
salarié/personne protégée : 

  

- La relation causale peut °tre ®tablie au moyen dô®l®ments prouvant que lôemployeur a 
engagé une action pénalisant le salarié (ou autre personne protégée) peu de temps 
apr¯s que ce dernier se soit engag® dans une activit® prot®g®e (dont lôemployeur avait 
connaissance). En dôautres termes, la relation dôemploi est implicitement ou 
explicitement (veuillez préciser) protégée pendant un certain laps de temps à compter 
du d®but de lôaction prot®g®e (veuillez pr®ciser). 
 

  

- Autres (veuillez préciser) : 
 

  

 
Compensation 
accordée au 
salarié et 
sanctions 
imposées à 
lôemployeur  

 
Dispositions supplémentaires, par rapport celles décrites dans le tableau 1.3. 

  

- compensations accordées au salarié/à la personne protégée  
- sanctions impos®es ¨ lôemployeur/au d®fendeur 
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Tableau 1.5 Relation avec la législation standard/générale du travail  

   
Genre 

 
Ethnicité 

 
Législation du 
travail et 
discrimination 

 
Selon la législation (ou code) du travail standard/générale, un licenciement motivé 
uniquement par le sexisme ou la discrimination ethnique serait-il considéré comme un 
licenciement abusif ? 

 
Oui 

 
Oui 

Dans lôaffirmative, veuillez pr®ciser depuis quelle date : 
 

  

 
La législation (ou code) du travail standard/générale contient-elle une disposition imposant 
lô®galit® de r®mun®ration pour un travail ®gal ? 

Oui Oui 

Dans lôaffirmative, veuillez pr®ciser depuis quand : 1999 
 

  

 
Autres domaines de discrimination couverts par la législation (ou code) du travail 
standard/générale Ą embauche 
 

  

 
Plaintes 

 
Les plaintes pour discrimination en cas de licenciement sont-elles déposées plus souvent 
en vertu de la l®gislation (ou code) du travail standard/g®n®rale quôen vertu de lois 
anti-discrimination spécifiques ? 

Non Non 

Les plaintes pour discrimination portant sur la rémunération sont-elles déposées plus 
souvent en vertu de la l®gislation (ou code) du travail standard/g®n®rale quôen vertu de lois 
anti-discrimination spécifiques ? 

Non Non 

 
Évaluations  

 
Veuillez indiquer ci-dessous les références aux évaluations/études existantes portant sur 
lôefficacit® des lois anti-discrimination par rapport à la législation du 
travail standard/générale : 
 

  

 
 
 

Tableau 1.6  Action positive 

   
Genre 

 
Ethnicité 

 
Mesures 
obligatoires 

 
Les employeurs sont-ils tenus par la législation de prendre des mesures pour accroître la 
diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles mesures sont obligatoires ? 

 
Non 

 
Non 

- publier régulièrement des rapports sur la composition de la population employée 
indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 

  

- ne traiter que les demandes dôemploi anonymes   
- obliger les gros employeurs à désigner au sein du service de la gestion des ressources 
humaines une personne chargée de la politique anti-discrimination de lôentreprise 
(indiquer, le cas échéant, la taille minimale de cette dernière) 

  

- fixer des quotas (veuillez préciser dans quels domaines : par exemple les cadres 
supérieurs dans les entreprises au-del¨ dôune certaine taille) 
 

  

Autres (ou toute autre information/observation complémentaire importante) : 
 

  

 
Mesures 
volontaires 

 
Les employeurs sont-ils autorisés à prendre des mesures pour accroître la 
diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles mesures sont autoris®es ? 

 
Oui 

 
Oui 

- publier régulièrement des rapports sur la composition de la population employée 
indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 

Oui Oui/ 

- ®tablir un plan pour sôassurer que la composition de la population active est ®quilibr®e 
du point de vue de la proportion dôhommes et de femmes ou de lôorigine ethnique 

Oui Oui 

- fixer des quotas (veuillez préciser dans quels domaines : par exemple les cadres 
supérieurs) 
 

Oui Oui 

Autres (ou toute autre information/observation complémentaire importante) : 
 

  



 

35 

 

   
Genre 

 
Ethnicité 

 
Pratiques des 
employeurs 
publics 

 
Les employeurs publics prennent-ils normalement des mesures pour accroître la 
diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles sont ces mesures ? 

 
Oui 

 
Oui 

- publier régulièrement des rapports sur la composition de la population employée 
indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 

Non Non 

- établir un plan pour sôassurer que la composition de la population active est ®quilibr®e 
du point de vue de la proportion dôhommes et de femmes ou de lôorigine ethnique 

Oui Oui 

- ne traiter que les demandes dôemploi anonymes Non Non 
- nommer au sein du département de la gestion des ressources humaines au moins une 
personne responsable de la politique anti-discrimination de lôemployeur 

Oui Oui 

- fixer des quotas (veuillez préciser dans quels domaines : par exemple les fonctionnaires 
de haut rang) 
 

Oui Oui 

Autres (ou toute autre information/observation complémentaire importante) : 
 

  

 
Mesures 
dôincitation  

 
La politique suivie consiste-t-elle à développer les incitations pour les employeurs à 
accroître la diversité/prévenir la discrimination ?  
 
Moyens utilisés : 

 
Oui 

 
Oui 

- Octroi de « labels è ou de certificats attestant que les pratiques de lôemployeur 
favorisent la diversit® dans lôactivit® et sur le plan de lôemploi. 

Oui Oui 

- Incitations financières pour établir un plan qui garantisse que la composition de la 
population active est ®quilibr®e du point de vue de la proportion dôhommes et de femmes 
ou de lôorigine ethnique.  

Oui Oui 

- Incitations financi¯res pour que lôemployeur d®signe au sein du service de la gestion des 
ressources humaines une personne responsable de sa politique anti-discrimination et/ou 
recrute un consultant pour établir un plan en matière de diversité. 

Non Non 

- Incitations financières à fixer des quotas (veuillez préciser les domaines, par exemple 
cadres supérieurs). 
 

Non Non 

Autres (ou toute autre information/observation complémentaire importante) : 
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Partie 2. Cadre institutionnel : organes spécialisés dans la lutte contre la discrimination (par exemple organes chargés de 
garantir lô®galit® de traitement) 

Tableau 2.1 Activités des organes spécialisés non liées au traitement des cas individuels de discrimination :  
Information du public et évaluation

a
 

  
Genre 

 
Ethnicité 

 
Existe-t-il un organe sp®cialis® auquel ont ®t® confi®es certaines des fonctions dôinformation du 
public et dô®valuation des politiques ci-après? 
 

 
Oui* 

 
Oui** 

* Cellule de plainte au sein de lôInstitut pour lô®galit® des femmes et des hommes 
Cr®® par une loi du 16 d®cembre 2002, op®rationnel depuis f®vrier 2004 lors de lôarriv®e de la 
direction. Organisme dôintérêt public (organe indépendant mais sous tutelle du ministre de 
lô®galit® des chances). 
 
** Centre pour l'égalité des chances et la lutte contre le racisme 
Service public autonome, créé en 1993. 

  

 
Lôorgane sp®cialis® est habilit® ¨ : 

  

- mener des campagnes dôinformation pour informer le public des droits qui lui sont reconnus par 
la loi  

Oui  Oui 

en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

Moyenne  Importante 

- mener des campagnes pour faire ®voluer lôopinion publique  Oui Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

Moyenne Importante 

- publier des statistiques sur la discrimination  Oui Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

Importante Moyenne 

- réaliser des évaluations du cadre juridique et institutionnel anti-discrimination Oui Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

Moyenne Importante 

- formuler des recommandations sur les actions à mener Oui Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activités conduites par 
lôorganisme en question 

Moyenne Importante 

- élaborer des codes de bonne pratique pour les employeurs  Oui Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question  
 

Faible  Moyenne 

Autres (ou toute autre information/observation complémentaire importante) : 
 

  

Note : a) Importante/moyenne/faible signifie resp. supérieure à la moyenne / proche de la moyenne / inférieure à la moyenne. 
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Tableau 2.2 Activités des organes spécialisés non liées au traitement des cas individuels de discrimination : 

Mesures de contrôle et correctives
a
 

  
Genre 

 
Ethnicité 

Existe-t-il un organe spécialisé chargé de certaines des fonctions de contrôle et correctives 
ci-après ? 

Oui Oui 

 
Cf. Tableau 2.1 

  

 
Cet organe spécialisé est habilité à  

  

- r®aliser de mani¯re al®atoire des enqu°tes formelles aupr¯s de soci®t®s et dôorganisations. Non Oui 
en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

 Faible 

- effectuer des enqu°tes formelles aupr¯s de soci®t®s et dôorganisations lorsque des faits de 
discrimination ont été avancés. 

Non Oui 

en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 

 Importante 

- obliger une société ou une organisation à modifier ses règles de fonctionnement lorsque des 
pratiques discriminatoires sont mises en lumière 

Non Non 

en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activités conduites par 
lôorganisme en question 

  

- engager des poursuites judiciaires contre les sociétés ou organisations qui ont des pratiques 
discriminatoires  

Oui Oui 

en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activités conduites par 
lôorganisme en question 

Faible Importante 

- engager des poursuites judiciaires contre les organisations qui essaient dôencourager la 
discrimination ou qui ordonnent ¨ dôautres de faire preuve de discrimination. 

Oui Oui 

en pratique, importance de lôactivit® susmentionn®e dans lôensemble des activit®s conduites par 
lôorganisme en question 
 

Faible Moyenne 

Autres (ou toute autre information/observation complémentaire importante) : 
 

  

Note : a) Importante/moyenne/faible signifie resp. supérieure à la moyenne / proche de la moyenne / inférieure à la moyenne. 
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Tableau 2.3 Rôle des organes spécialisés dans les cas individuels de discrimination  

  
Genre 

 
Ethnicité 

 
Existe-t-il un organe spécialisé chargé de fonctions spécifiques en relation avec les cas 
individuels de discrimination ? 

 
Oui 

 
Oui 

 
Cf. Tableau 2.1 

  

 
Cet organe a-t-il été créé en application de la législation anti-discrimination (ou a-t-il été doté 
dôun mandat sp®cifique en vertu de cette l®gislation) ? 

 
Oui 

 
Oui 

 
Liaison formelle entre les activit®s de lôorgane sp®cialis® et celles des tribunaux 
 

  

Lôorgane sp®cialis® est-il un guichet unique pour le demandeur, où celui-ci peut avoir accès à 
des informations, déposer plainte et être conseillé ? 

Non Oui 

Dès que le tribunal est saisi dôune plainte pour discrimination, la plainte est-elle officiellement 
transmise ¨ lôorgane sp®cialis® ? 

Non Non 

Les plaintes pour discrimination doivent être dôabord d®pos®es aupr¯s de lôorgane sp®cialis®, 
qui est un guichet unique chargé de lancer la procédure. 

Non Non 

Lôorgane sp®cialis® est habilit® ¨ fournir des conseils et des informations aux demandeurs (ou 
aux deux parties) sur les droits qui leur sont reconnus par la loi et sur les options qui sôoffrent ¨ 
eux. 

Oui Oui 

En pratique, lôorgane sp®cialis® engage la proc®dure d®crite ci-dessus d¯s quôil re­oit une 
plainte pour discrimination. 

dans peu de 
cas  

Oui, il en a 
lôobligation 

Lôorgane sp®cialis® est habilit® ¨ fournir aux demandeurs une assistance juridique. Oui Oui 
En pratique, lôorgane sp®cialis® fournit une assistance juridique aux demandeurs pendant 
lôinstance. 

dans peu de 
cas  

dans peu de 
cas* 

Lôorgane sp®cialis® est habilit® ¨ assurer une repr®sentation juridique aux demandeurs. Oui Oui 
En pratique, lôorgane sp®cialis® assure une représentation juridique aux demandeurs pendant 
lôinstance. 
 

dans peu de 
cas 

dans peu de 
cas* 

Notes : 
* Statistiques g®n®rales du centre sur lôensemble des plaintes re­ues (i.e. tous caract¯res 
protégés et secteurs confondus) : Avis/documentation dans 67% des cas ; conciliation/médiation 
dans 15% des cas ; procédure judiciaire dans 5% (réorientation de la plainte dans le reste des 
cas) 

  

 
Instruction des plaintes pour discrimination 
 

  

Lôorgane sp®cialis® est autoris® par la loi ¨ contraindre les personnes (et, en particulier, 
lôemployeur) ¨ fournir toutes les informations dont il a besoin pour instruire une plainte pour 
discrimination. 

Non Non 

Le tribunal accepte-t-il les ®l®ments de faits fournis par lôorgane sp®cialis® ?  Non Oui 
Le tribunal tient-t-il compte de lô®valuation par lôorgane sp®cialis® de la validit® de la plainte pour 
discrimination ? 

Non Oui 

En pratique, lôorgane sp®cialis® instruit officiellement les plaintes pour discrimination.  
 

Non Oui, il en a 
lôobligation * 

* Principaux instruments auxquels lôorgane sp®cialis® recourt pour instruire une plainte pour 
discrimination : avis/documentation, conciliation/médiation, rappel à la loi, saisine des autorités 
disciplinaires, saisine de la justice 

  

 
Tout défaut de communication des informations demandées ¨ lôorgane sp®cialis® de la part de 
lôemployeur : 

  

- est sans incidence sur la décision du tribunal. Sans objet 
Ącapacités 
dôinvestiga-
tion limitées 

Sans objet 
Ącapacités 
dôinvestiga-
tion limitées 

- peut éventuellement conduire ¨ une pr®somption de discrimination si lôaffaire est port®e devant 
le tribunal. 
 
Tout manquement de la part de lôemployeur ¨ lôapplication du code de pratiques publi® par 
lôorgane sp®cialis® (ou un autre organe comp®tent) : 

  

- est sans incidence sur la décision du tribunal. Non Sans objet 
- peut ®ventuellement conduire ¨ une pr®somption de discrimination si lôaffaire est port®e devant 
le tribunal. 

Oui Sans objet 

 
Procédure de médiation/conciliation  
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Genre 

 
Ethnicité 

Lôorgane sp®cialis® est habilit® ¨ aider les deux parties ¨ r®gler le diff®rend par le biais dôune 
procédure de médiation/conciliation.  

Oui Oui 

La médiation/conciliation est une procédure gratuite et volontaire pour les deux parties. Oui Oui 
En pratique, lôorgane sp®cialis® m¯ne des proc®dures de médiation/ conciliation, pour éviter de 
saisir le tribunal. 
 

Oui, dans 
bien des 
cas 

Oui dans 
bien des 
cas 

La procédure de médiation/conciliation est généralement lancée :   
- avant que lôaffaire soit port®e devant le tribunal  Oui Oui 
- avant le début de toute enquête formelle ou à un stade précoce de la procédure  Oui Oui 
- apr¯s quôune enqu°te formelle ait permis de r®unir des faits de discrimination (mais avant 
quôune d®cision de justice ait ®t® prise) 
 

Non Non 

Lôorgane sp®cialis® joue le r¹le de tierce partie neutre qui aide les deux parties en présence 
dans la procédure de médiation/conciliation. 
 

Oui Non sauf 
exception 
(peut se 
constituer 
partie civile) 

La procédure de médiation/conciliation est confidentielle : aucun détail des discussions 
auxquelles elle donne lieu ne peut être répété devant le tribunal, ni rendu public. La même règle 
sôapplique aux modalit®s du r¯glement.  
 

Oui Oui dans la 
médiation 
formelle 

Si les parties, y compris lôorgane sp®cialis®, parviennent ¨ un accord, ce dernier est 
contraignant du point de vue juridique et lôaccusation est abandonn®e. 
 

Non Non 

Lôorgane sp®cialis® fait appliquer les accords de r¯glements conclus avec son aide ou sous sa 
responsabilité. 

Non Non sauf 
exception 
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Partie 3. Statistiques relatives aux procédures de médiation/conciliation et aux cas portés devant les tribunaux 

Tableau 3.1 Statistiques 

   
Genre 

 
Ethnicité 

 
Statistiques 
générales  

 
Nombre total de plaintes pour discrimination reçues  

 
156 en 2006* 

 
650 en 2006** 

Population protégée (nombre de personnes âgées de 15 à 64 ans visées 
par la loi en question) 
 

6.818.862 (en 
2004) 

 

Notes : 
* Tous secteurs confondus. Secteur emploi : 45, dont 44,4% relatives ¨ la s®lection, ¨ lôengagement + 
annonces; 35,5% relatives à la grossesse; 21,1% relatives aux conditions de travail. 
** tous secteurs confondus. Secteur emploi : 171, dont 38% relatives ¨ lôembauche, 35% relatives aux 
relations de travail, 17% relatives au licenciement 

 
Procédures de 
médiation/ 
conciliation  

 
Nombre de plaintes reçues trait®es par lôorgane sp®cialis®, 
 
dont : 

 
n.d.* 

 
Voir ** 

- nombre de plaintes ®cart®es par lôorgane sp®cialis® pour absence de 
causes/raisons valables  
- nombre de médiations/conciliations ayant échoué, alors que des 
causes/raisons valables avaient été reconnues 
- nombre de médiations/conciliations ayant réussi  
- autres (veuillez préciser) 

  

 
Durée moyenne des procédures de médiation/conciliation 

  

 
Compensation moyenne accordée au salarié/demandeur dans le cadre 
des procédures de médiation/conciliation  
 

  

Notes : 
* Depuis fin 2006, lôInstitut sôest dot® dôun instrument de traitement et de gestion rationnel des plaintes 
introduites : la base de donn®es ñGenderClaimò. Cet outil devrait ®galement permettre de mettre en ®vidence 
les discriminations persistantes en mati¯re dô®galit® des femmes et des hommes et sur cette base: de 
développer une stratégie et des recommandations sur la législation en matière de lutte contre les 
discriminations; dôam®liorer la pertinence de r®solution des plaintes introduites; de compléter les éléments 
dôanalyse par lôajout dôindicateurs europ®ens et internationaux; de r®pondre mieux et de mani¯re plus pr®cise 
aux demandes dôinformation ®manant dôinstitutions publiques ou de centres de recherches. 
** Statistiques générales du centre sur lôensemble des plaintes re­ues (i.e. tous caract¯res prot®g®s et 
secteurs confondus) : avis/documentation dans 67% des cas ; conciliation/médiation dans 15% des cas ; 
procédure judiciaire dans 5% ; réorientation de la plainte dans le reste des cas. 

 
Tribunaux  

 
Nombre de cas portés devant les tribunaux 
 

  

dont :  n.d. n.d. 
- nombre de plaintes rejetées par le tribunal pour vice de procédure (ou 
pour des raisons administratives)  

  

- nombre de plaintes rejetées par le tribunal pour absence de 
causes/raisons valables 

  

- nombre de plaintes retirées par le(s) demandeur(s)    
- nombre de décisions de justice favorables au(x) demandeur(s)    
- autres (veuillez préciser) 
 

  

Durée moyenne des instances  
 

n.d. n.d. 
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CANADA 

Part 1. Legal framework for employment discrimination 

Main anti-discrimination laws: 
 
Canadian Human Rights Act (CHRA): main federal anti-discrimination law (federal jurisdiction). 
Canada is a federation and, under its Constitution, legislative and executive powers are conferred on two levels of government, which 
are each sovereign in their respective spheres. As a rule, labour law falls under the jurisdiction of the provinces and territories, except 
for certain sectors that belong to the federal jurisdiction. These sectors include the federal public service, the banking sector, the 
transportation sector and telecommunications.  As a result, about 1.1 million of the roughly 15 million Canadian workers are covered 
by federal labour legislation, and the rest ï roughly 93% ï come under provincial and territorial jurisdiction, which each has their 
own labour and anti-discrimination laws and regimes. However, laws similar to the CHRA exist in all ten provinces and three 
territories. As a result, anti-discrimination provisions as established in the CHRA are fairly representative of the overall Canadian 
situation. 
 
 
Relevant courts: 
 

¶ Canadian Human Rights Tribunal: administrative body created under the CHRA. 

¶ Labour Arbitrator/Tribunals: can apply the CHRA. 

¶ Federal Court of Canada: judicial review of decisions made by either the Canadian Human Rights Commission or the Canadian 
Human Rights Tribunal. 
 
Also: Federal Court of Appeal: hears relevant appeals from the Federal Court of Canada; and Supreme Court of Canada: Canadaôs 
ultimate appeal body. 
 
 
Legal scope/definition of the (hereinafter) so-called gender and ethnicity grounds: 
 

¶ Gender: Sex, explicitly including: pregnancy, child-birth, pregnancy, family status and marital status. 

¶ Race, colour, national or ethnic origin. 
 
The ground of sex has been interpreted by the Commission, Tribunal and Courts to include pregnancy, childbirth, related medical 
conditions, and breastfeeding. Family status has been interpreted by the Commission, Tribunal and Courts to include family / child-
care responsibilities and marital status.  The CHRA also includes a separate provision for sexual harassment and one for sexual 
orientation which in some circumstances is related to gender.  The grounds of race, colour, national and/or ethnic origin as well as 
religion are all included in the CHRA. These grounds are often related in complaints received by the Commission.  
 
 

Table 1.1 Prohibited acts, areas of concern, coverage, legal assistance and representation 

   
Gender 

 
Ethnicity 

 
Type of 
discrimination 

 
Direct discrimination 

 
Yes 

 
Yes 

Indirect discrimination, i.e. where a provision criterion or practice is applied to all 
employees but puts one protected group at a particular disadvantage and cannot be 
shown to be a proportionate means of meeting a legitimate aim. 

Yes Yes 

Pressure and instruction to discriminate Yes Yes 
Harassment  Yes Yes 

 
Areas of 
concern 

 
Hiring process 

 
Yes 

 
Yes 

Wage Yes Yes 
Type of employment contract (permanent vs. fixed term) Yes Yes 
Working time (atypical work schedule, part-time vs. full-time) Yes Yes 
Promotion Yes Yes 
Job and vocational training Yes Yes 
Transfer Yes Yes 
Redundancy and dismissal Yes Yes 

 
Coverage 

 
Private sector 

 
Yes 

 
Yes 
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Gender 

 
Ethnicity 

Public sector Yes Yes 
Employment agencies No No 
Trade unions (as regards membership) 
 

Yes Yes 

Comments: 
The Commission has jurisdiction over the Federal public service, Federally regulated 
private sector and Federally regulated unions.  

  

 
Legal 
assistance 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
No 

 
No 

Any relevant public utility institutions and associations Yes Yes 
Trade unions (please indicate if it is for their members only)  
 

Yes Yes 

Comments: 

¶ The majority of cases received by the Commission are filed by individual 
complainants. The Commission does give complainants some guidance when filing 
complaints but not legal assistance.  

¶ Trade unions may do so, but their involvement is more often limited to pay equity 
complaints. They will generally participate in the case if it is referred to Tribunal. 

¶ Other public interest bodies that advocate for the elimination of discrimination against 
certain groups, include gender and ethnicity, may file complaints or assist complainants in 
filing. They may also seek intervener status and participate at Tribunal. 

¶ Commission counsel only participates at Tribunal hearings when the Commission 
views it in the public interest to do so. Factors considered include: whether the legal 
issues raised in the complaint are settled; the vulnerability of the complainant; and 
whether broad public policy issues were raised in the complaint.   
 
Complainants at Tribunal may be self-represented or hire their own counsel.  

  

 
Legal 
representation 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
No* 

 
No* 

Any relevant public utility institutions and associations Yes** Yes** 
Trade-unions (please indicate if it is for their members only) 
 

Yes*** Yes*** 

Comments: 
 
Complainants at Tribunal may be self-represented or hire their own counsel. 
 
* Commission counsel only participates at Tribunal hearings when the Commission views 
it in the public interest to do so. Factors considered include: whether the legal issues 
raised in the complaint are settled; the vulnerability of the complainant; and whether broad 
public policy issues were raised in the complaint. Commission counsel represents the 
Commission, not the complainant: it takes a public interest at Tribunal and this position is 
not always consistent with the position of the complainant.  
 
** Other public interest bodies that advocate for the elimination of discrimination against 
certain groups, include gender and ethnicity, may seek intervener status and participate at 
Tribunal. 
 
*** Trade unions may do so, but their involvement is more often limited to pay equity 
complaints. They will generally participate in the case if it is referred to Tribunal. 

  

 
 
 
 
 

Table 1.2 Burden of proof 

   
Gender 

 
Ethnicity 

 
Burden of proof 

 
Employee/claimant 

 
Yes 

 
Yes 

Shift of burden of proof 
 

Yes Yes 

Comments: 
The complainant must establish a prima facie case. This means that in the absence of a 
response from the respondent it has been established that it is more probable than not 
that the alleged discrimination took place.  
The burden then shifts to the respondent to provide a reasonable explanation or 
justification for the differential treatment or to disprove that it occurred.  
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Gender 

 
Ethnicity 

 
Additional 
information in 
the case of 
burden of proof 
on the claimant 

 
Standard of proof 

  

What is the relevant standard of proof that should be applied, as set by law or established 
by case law? 

  

- Beyond a reasonable doubt (such as the typical standard for criminal cases) No No 
- On the balance of probabilities (such as the typical standard for civil disputes) Yes Yes 

Typical/standard evidence admissible in courts (or other relevant bodies), as set by law or 
established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Statistical evidence Yes* Yes* 
Situation testing 
 

Yes Yes 

Comments: 
The evidence required in each case obviously depends on the circumstances in each 
case. Statistical evidence is usually only required when there are allegations against a 
larger policy or practice that is adversely effecting a larger population.  
 
* The CHRA provides that no complaint may be dealt with by the Commission where the 
complaint is based solely on statistical information that purports to show that members of 
one or more designated groups are underrepresented in the employerôs workforce. 

  

 
Additional 
information in 
the case of 
shift of burden 
of proof 

 
Direct discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to supply prima facie evidence whereby it may be 
presumed that there has been discrimination. 
2. The employer/respondent has the burden of proving that his/her practice is not 
discriminatory. 
 

Yes Yes 

In practice, is presumption ï as opposed to stronger evidence of discrimination ï sufficient 
to shift the burden of proof? 

No No 

 
Typical/standard prima facie evidence admissible in courts (or other relevant bodies), as 
set by law or established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Statistical evidence Yes Yes 
Situation testing 
 

Yes Yes 

Comments: 
There is no presumption of discrimination, however, the content of a prima facie case is 
fluid.  However, if no direct evidence exists the Tribunal has used the term ñsubtle scent of 
discriminationò to describe a workplace environment that appeared to be intolerant.  This 
appears to lower the threshold but evidence is still needed. 

  

 
Indirect discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to clearly identify and define the employment practice in 
question. 
2. The employee/claimant has to show that the practice has or may have a differentiated 
impact on one protected group. 
3. The employer/respondent has the burden of demonstrating that the policy or practice in 
question is job related for the position in question and consistent with business necessity. 
4. If the employer/respondent satisfies this requirement, evidence can be supplied on the 
existence/lack of the existence of a less discriminatory practice 
 

Yes Yes 

Comments: 
The employer must demonstrate that the policy is either non-discriminatory or that is a 
bona fide occupational requirement. This requires the employer to demonstrate that the 
policy was adopted in good faith, the standard is rationally connected to job 
performance and that it is impossible to accommodate the complainant without 
undue hardship.  

  



 

45 

 

   
Gender 

 
Ethnicity 

 
In step 2 above is the term "has" more accurate than "may have"? In other words, can the 
potential (possible) impact of the contested employment practice be sufficient for shifting 
the burden of proof? 

 
No 

 
No 

 
In step 4 above, if the employer/respondent demonstrates that a practice is consistent 
with business necessity, then: 

  

- does it fall to the employee/claimant to demonstrate that a less discriminatory alternative 
exists that meets the business need but that the employer refuses to adopt it? or 

No 
 

No 

- does it fall to the employer/respondent to demonstrate that a less discriminatory 
alternative that meets the business need does not exist? 
 

Yes Yes 

Comments: 
The employer must demonstrate that accommodation is not possible without undue 
hardship.  

  

 
Typical/standard prima facie evidence to be provided to courts or other relevant bodies, 
as set by law or established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Use of a distinction criteria that appear to be intrinsically suspicious. Please specify (for 
example, a requirement to work full-time might be unlawful discrimination against women) 

Yes Yes 

Statistical evidence 
 

Yes* Yes* 

* Statistical evidence is usually only required when there are allegations against a larger 
policy or practice that is adversely effecting a larger population. The CHRA provides that 
no complaint may be dealt with by the Commission where the complaint is based solely 
on statistical information that purports to show that members of one or more designated 
groups are underrepresented in the employerôs workforce. 
 
Other indirect evidence: 
The Canadian Human Rights Tribunal recently held that use of the criteria of 
ñoverqualificationò to screen out an applicant had an adverse effect on qualified, visible 
minority immigrant based on a combination of statistical and sociological information.  The 
supporting evidence was that as a group, visible minority immigrants in Canada are more 
highly educated than the Canadian born population.  Visible minority immigrants face 
barriers to employment at their level of qualification. These barriers force highly qualified 
visible minority immigrants to seek lower skilled jobs. Therefore, Immigrants often accept 
work for which they are overqualified because they are denied employment at their level 
of qualification. 

  

 
Harassment 

  

Analysed on a case-by-case basis, by looking at all the circumstances and the context. 
 

Yes Yes 

 
 
 
 

Table 1.3 Employee compensation and employer penalties 

   
Gender 

 
Ethnicity 

 
Employee 
compensation 
 

 
Injunctive relief/reinstatement 

  

- Always made available to the employee/claimant, but the latter can choose monetary 
compensation in lieu of relief/reinstatement, or 

No No 

- Always made available to the employee/claimant, without alternative option, or No No 
- Always made available to the employee/claimant, but the employer/respondent can 
choose monetary compensation in lieu of relief/reinstatement, or 

No No 

- Never made available to the employee/claimant. 
 

No No 

Note from the CHRC: Set on a case-by-case basis. The Tribunal will make what it deems 
to be the best remedial option given the circumstances. While reinstatement is always an 
option, it is rarely ordered.  

  

 
Monetary compensation 

  

Back pay (please indicate if there is a cap) 
 

Yes Yes 
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Gender 

 
Ethnicity 

Reimbursement of lawyerôs and attorneyôs fees and costs 
 

Yes Yes 

In lieu of relief/reinstatement, compensation for future lost earnings (e.g., in case of 
dismissal, this may correspond to lost earnings until the employee finds a new job): 
- Floor or minimum (amount): éééééééééééééé.. 
- Cap or maximum (amount): ééééééééééééééé 
- Average compensation (amount): éééééééééééé 
- Median compensation (amount): éééééééééééé. 
 

Yes Yes 

Compensation for psychological injury: 
- Floor or minimum (amount): ééééééé.ééééééé 
- Cap or maximum (amount): ..éé.$20 000 (pain & suffering) 
- Average compensation (amount): éé.ééééééééé.. 
- Median compensation (amount): éééé.éééééééé 
 
Other: Special compensation for wilful or reckless employer behaviour: no more than 
$20 000. 
 

Yes Yes 

Note from the CHRC: Monetary remedies are provided for in the CHRA.  Awards are very 
case specific. No statistics available to answer the average and median compensation 
question.  

  

 
Employer 
additional 
penalties and 
obligations 

 
Civil provisions: NOT APPLICABLE 

  

None   
Court may order the publicity of the decision   
- Within the firm (e.g. notices to all employees addressing the violations of a specific 
charge and advising them of their rights under the laws) 

  

- Outside the firm (please indicate: media, trade-unions, etc.)   
The employer may be required to take corrective or preventive actions to cure the source 
of the identified discrimination 
 
Penal provisions 

  

None true true 
Fine Yes* Yes* 
Prison sentence (please specify lengths, whether it applies only in specific cases and in 
which cases)  
 

No No 

Notes: 
* The CHRA is remedial legislation as opposed to penal. 
However, there is one penalty provision in the CHRA and that is for violations of s.13 of 
the legislation which makes it an offence to communicate hate messages on the internet 
or by other telephonic means. The employer may be ordered to pay a penalty of no more 
than $10,000. The CHRA also provides for a fine not exceeding $50,000 in case of 
victimisation/retaliation as well as for a person obstructing an investigator or a member or 
panel of the Tribunal in carrying out their functions.  

  

 
 
 

Table 1.4 Protection against victimisation (retaliation) 

   
Gender 

 
Ethnicity 

 
Protected 
actions 

 
It is prohibited to treat the employee/protected person less favourably (so-called "adverse 
action") because s/he has (so-called "protected action"): 

  

- brought proceedings against discrimination Yes Yes 
- given evidence or information in connection with any proceedings against discrimination. Yes Yes 
- participated as a witness in any proceedings against discrimination Yes Yes 

 
Proof of causal 
connexion 

 
Burden of proof: 

  

- i) employee/protected person Yes Yes 
- ii) employer/respondent within a given lapse of time from the concerned event. Please 
specify conditions of application and lapse of time. 

No No 

- iii) shift of burden of proof. Please specify main steps. 
 

No No 
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Gender 

 
Ethnicity 

Comments: 
Part III, Art 59 of the Canadian Human Rights Act: ñNo person shall threaten, intimidate or 
discriminate against an individual because that individual has made a complaint or given 
evidence or assisted in any way in respect of the initiation or prosecution of a complaint or 
other proceeding under this Part, or because that individual proposes to do soò 
 
Under the Canadian Human Rights Act, it is a discriminatory act to retaliate against a 
person who filed a complaint or any person acting on his/her behalf.  The normal civil 
burden of proof applies, i.e. balance of probabilities. There is no shifting burden to 
the employer/respondent. A causal connection may be proven either through direct 
evidence or by inference through circumstantial evidence. 
 
In cases (i) and (iii), when the causal connexion shall be first shown or established by the 
employee/protected person: 

  

- the link can be demonstrated by evidence that the adverse action occurred shortly after 
the protected activity (and the employer/respondent was aware of the complainant's 
protected activity before taking the action), so that the employment relationship is 
implicitly or explicitly (please specify) protected during a certain period of time (please 
specify) 

No No 

- other (please specify) 
 

No No 

Notes: There are no temporal requirements to prove retaliation under the Canadian 
Human Rights Act other than the fact that a complaint must be filed prior to the alleged 
acts of retaliation. Although it may become more difficult to prove it is possible that an 
alleged act of retaliation may occur many years after the filing of a complaint. 

 
Employee 
compensation 
and employer 
penalty  

 
Compared to provisions described in Table 1.3: 

  

- additional employee/protected person compensation   
- additional employer/respondent penalties: Fine not exceeding $50,000. 
 

Yes  Yes  

 
 
 
 

Table 1.5 Relationship with standard labour laws 

   
Gender 

 
Ethnicity 

 
Labour law and 
discrimination 

 
According to standard labour law(s) or code, would dismissal solely based on gender or 
ethnicity considered to be unjust dismissal? 
 

 
No 

 
No 

The Canada Labour Code, Part III (Labour Standards) does not specifically identify 
specific subjects that can be described as unjust.  If an employee feels they were unjustly 
dismissed, and meet certain criteria under the Code, they may file a complaint.  An 
inspector assists the parties to settle the complaint.  If it is not possible to settle the 
complaint, the complainant may request the Minister of Labour to appoint an independent 
adjudicator to decide and rule on the case. However, at present, arbitrators under the 
Canada Labour Code cannot determine complaints of unjust dismissal where the 
dismissal is alleged to be based solely on gender or ethnicity, which are prohibited 
grounds of discrimination under the Canadian Human Rights Act. 

  

 
Is there a provision requiring equal pay for work of equal value in standard labour law(s) 
or code? If yes, please specify since when. 
 

 
Yes 

 
Yes 

Where an inspector has reasonable grounds at any time for believing that an employer is 
engaging or has engaged in a discriminatory practice, the inspector may notify the 
Canadian Human Rights Commission or file a complaint with that Commission under 
section 40 of the Canadian Human Rights Act. 
Provisions requiring equal pay for work of equal value on the basis of gender only are only 
in the Canadian Human Rights Act, section 11. There is no protection in standard labour 
laws.  

  

 
Notes: Answers relate to the Canada Labour Code, which is the main labour law at the 
federal level. All provinces and territories have similar laws. As a result, answers are very 
representative of the Canadian situation. 
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Gender 

 
Ethnicity 

 
Complaints 

 
Are discrimination complaints concerning dismissals more often lodged under standard 
labour law(s) or code, than under specific anti-discrimination laws? 

 
No 

 
No 

 
Are discrimination complaints concerning pay more often lodged under standard labour 
law(s) or code, than under specific anti-discrimination laws? 
 

 
No 

 
No 

Notes: Complaints for these matters are more often filed utilizing Human Rights 
Legislation rather than Labour Standards Codes. 

  

 
Evaluations  

 
Please indicate below references to existing evaluations/studies on the effectiveness of 
anti-discrimination laws with respect to standard labour law(s): 
 

 
N/A 

 
N/A 

 
 
 

Table 1.6  Positive action 

   
Gender 

 
Ethnicity 

 
Notes: Answers relate to the federal Employment Equity Act, which is the main positive action legislation at the federal level. Only one 
other province has such a legislation. Therefore, these answers cover only about 10% of Canadian workers. 
The province of Quebec has passed the "Act respecting equal access to employment in public bodies" ("Loi sur l'accès à l'égalité en 
emploi dans des organismes publics") which is almost identical to the federal "Employment Equity Act". It requires employers to take 
positive action to promote the employment of disadvantaged groups. The major difference is that the federal Act applies to the federal 
public sector and to federally-regulated private sector companies, whereas the Quebec Act applies only to the Quebec public sector.  
 

 
Compulsory 
actions 

 
Are employers required by law to take actions to increase diversity/prevent 
discrimination? 

 
Yes 

 
Yes 

Ą Employers who are subject to the Employment Equity Act are required to take actions 
to increase diversity/prevent discrimination by implementing an employment equity 
program. 

  

 
If yes, what actions are required? 

  

¶ make regular public reports on employment composition in terms of gender or 
ethnicity 

Yes Yes 

Ą Employers covered under the Legislated Employment Equity Program (LEEP) are 
required to report annually to the Labour Program on the progress of their employment 
equity plan. 

¶ process only anonymous job applications No No 

¶ obligation for large employers to have a person in the HRM department in charge of 
the employer's anti-discrimination policy  

No No 

Ą Employers who have implemented employment equity are encouraged to adopt anti-
discrimination policies in an effort to eliminate barriers to employment. The Act does not 
specifically require a person in the HRM department be responsible for anti-discrimination 
policies. 

¶ quotas No No 

Ą The Employment Equity Act does not require employers to implement quotas.  It 
instead encourages employers to establish numerical and non-numerical goals both in the 
short and long-term to eliminate barriers to increase representation of designated groups.  
Comments: Numerical goals are not meant to be quotas.  Goals are based on realistic 
and achievable considerations related to the organizationôs need to hire, and the 
availability of qualified individuals. These goals are adapted to the organizationôs 
particular needs and situation, and there are no penalties if goals are not met. 
 
Notes:  
As regard employer obligations, the EEA: 

¶ Clarifies existing employer obligations to implement employment equity without 
imposing overly onerous obligations.  

¶ Establishes the same core requirements for public and private sector employers for 
developing and implementing employment equity plans and programs.  

¶ Clarifies that implementing employment equity does not require quotas, measures 
that cause undue hardship for an employer, the creation of new positions, the hiring or 
promotion of unqualified individuals, or hiring and promotion without regard for the merit 
principle in the public sector.  
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Gender 

 
Ethnicity 

 
Voluntary 
actions 

 
Are employers allowed to take actions to increase diversity/prevent discrimination? 
 
If yes, what actions are allowed? 

 
Yes 

 
Yes 

- make regular public reports on employment composition in terms of gender or ethnicity Yes Yes 
- establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced 

Yes Yes 

- quotas: See above remarks on quotas. No No 

 
Public 
employers' 
practices 

 
Do public employers normally take actions to increase diversity/prevent discrimination? 
 
If yes, what actions? 

 
Yes 

 
Yes 

¶ Make regular public reports on employment composition in terms of gender or 
ethnicity Ą Only if the employer is subject to the Legislated Employment Equity Program 
(LEEP) 

Yes and 
no 

Yes and 
no 

¶ establish a plan to ensure that the employment composition in terms of gender or 
ethnicity is balanced  

Yes Yes 

Ą if an employer is subject to the Employment Equity Act, they are required to institute 
an employment equity plan that would ensure that the employment composition in terms 
of designated groups (women, visible minorities, Aboriginal peoples and persons with 
disabilities) is balanced. 

¶ process only anonymous job applications No No 

¶ have at least one person in the HRM department in charge of the employer's anti-
discrimination policy 

No No 

¶ quotas: See above remarks on quotas. No No 

 
Incentives 

 
Is there a policy to increase incentives for employers to increase diversity/prevent 
discrimination? 
 
Policy instruments used: 

 
Yes 

 
Yes 

¶ Delivery of "labels" or certificates stating that the employer has a diversity-friendly 
business/employment practice.  

Yes Yes 

Ą Employers subject to the Federal Contractorôs Program (FCP) with over 100 
employees will only be eligible for government contracts if they have signed a Certificate 
of Commitment related to employment equity.  If employers with over 100 employees fail 
to implement employment equity while participating in FCP will not be able to acquire 
government contracts over $25,000 

¶ financial incentives to establish a plan to ensure that the employment composition in 
terms of gender or ethnicity is balanced  

No No 

Ą Employers subject to the Federal Contractorôs Program (FCP) with over 100 
employees will only be eligible for government contracts if they have signed a Certificate 
of Commitment related to employment equity.  If employers with over 100 employees fail 
to implement employment equity while participating in FCP will not be able to acquire 
government contracts over $25,000 

¶ financial incentives for having a person in the HRM department in charge of the 
employer's anti-discrimination policy and/or hiring a consultant to establish a diversity 
plan. 

No No 

¶ financial incentives for quotas (please specify the areas: e.g. executives) No No 
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Part 2. Institutional framework: specialised bodies (SB) combating discrimination (e.g. equal treatment bodies) 

Table 2.1 Activities of SBs not related to individual discrimination cases: Public information and evaluation
a
 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) in charge of carrying out some of all of the following public 
information and policy evaluation functions? 
 

 
Yes 

 
Yes 

The Canadian Human Rights Commission was established in 1978 as a public, independent 
body. It is responsible for the implementation of the Canadian Human Rights Act and the 
Employment Equity Act. This commission acts at the federal jurisdiction level only, but similar 
bodies exist in almost all provinces and territories. As a result, answers are fairly representative 
of the overall Canadian situation. 
In the provinces of Ontario and British Columbia, and the territory of Nunavut, where there is no 
specialized body that receives and processes complaints of discrimination, complainants take 
their complaints directly to an administrative tribunal that reviews the complaints and rules on 
them. 

 
This SB has the statutory power to: 

  

- run information campaigns to inform the public of their legal rights Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Medium Medium 
- run campaigns to change public opinion Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Low Low 
- publish statistics on discrimination Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- carry out evaluations of the legal and institutional anti-discrimination framework Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- make policy recommendations Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- produce codes of good practice for employers Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload Medium Medium 

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 
 
 
 
 

Table 2.2 Activities of SBs not related to individual discrimination cases: Control and correction
a
 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) in charge of carrying out some of all of the following control and 
correction functions? 

 
Yes 

 
Yes 

The Canadian Human Rights Commission 

 
This SB has the statutory power to 

  

- randomly conduct formal investigations of companies and organisations. Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- conduct formal investigations of companies and organisation where there is evidence of 
discrimination. 

Yes Yes 

in practice, importance of the above mentioned activity in the actual overall workload High High 
- oblige a company or an organisation to change the way it operates when discriminatory practices 
are found. 

Yes Yes 

in practice, importance of the above mentioned activity in the actual overall workload High High 
- take legal action against companies or organisations that apply discriminatory practices Yes Yes 
in practice, importance of the above mentioned activity in the actual overall workload High High 
- take legal action against organisations that attempt to promote discrimination or to instruct others 
to discriminate. 

Yes Yes 

in practice, importance of the above mentioned activity in the actual overall workload High High 

Note: a) High/Medium/Low mean above average / close to average / below average, respectively. 
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Table 2.3 Role of SBs in individual discrimination cases 

  
Gender 

 
Ethnicity 

 
Is there a specialised body (SB) with specific functions related to individual discrimination cases? 

 
Yes 

 
Yes 

The Canadian Human Rights Commission.   
 
Was this body created by anti-discrimination laws (or did anti-discrimination laws establish a specific 
mandate for it)? 

 
Yes 

 
Yes 

 
Formal linkage between equal treatment body activities and complaint lodging and procedures  
 

  

Does the SB act as a one-stop shop where claimant can access information, lodge a complaint, 
receive advice? 

Yes Yes 

As soon as, or before, a discrimination complaint is brought to court, is the claim formally transmitted 
to the SB? 

Yes Yes 

Discrimination complaints must be lodged with the SB beforehand, which acts as one-stop shop to 
start the procedure. 

Yes Yes 

The SB has the statutory power to provide advice and information to claimants (or both parties) on 
their legal rights and what options they have. 

Yes Yes 

In practice, the SB carries on the above mentioned process as soon as it receives a discrimination 
claim. 

Yes, duty Yes, duty 

The SB has the statutory power to provide claimants with legal assistance. Yes Yes 
In practice, SB provides legal assistance to claimants during court proceedings. Yes, in 

few cases 
Yes, in 
few cases 

The SB has the statutory power to provide claimants with legal representation. Yes Yes 
In practice, the SB provides legal representation to claimants during court proceedings. Yes, in 

few cases 
Yes, in 
few cases 

 
Investigation of discrimination claims 
 

  

The SB has the legal authority to compel people (and in particular, the employer) to provide all of the 
information it requires to investigate a discrimination claim. 

Yes Yes 

Does the court accept evidence from the SB?  Yes* Yes* 
Does the court accept the SB's evaluation of the validity of the discrimination complaint? Yes* Yes* 
In practice, the SB formally investigates discrimination claims.  
 

Yes, 
duty** 

Yes, 
duty** 

Comments: 
* The court will take into account the Commissionôs assessment, but makes up its own mind at to the 
validity of the complaint. 
** The Commission has a duty to investigate complaints, but often, a settlement is reached by parties 
before an investigation takes place. 

  

 
Any employerôs failure to provide the requested information to the SB will: 

  

- have no implication for the court ruling. No No 
- potentially be used to draw inferences on discrimination if the case is brought before court. Yes Yes 
 
Any employerôs failure to comply with the code of practices issued by the SB (or other relevant body) 
will: 

  

- have no implication for the court ruling. No No 
- potentially be used to draw inferences on discrimination if the case is brought before court. Yes Yes 
Ą See above comments 
 

  

 
Mediation/conciliation procedure 
 

  

The SB has the statutory power to help both parties to resolve the dispute through a mediation/ 
conciliation procedure.  

Yes Yes 

Mediation/conciliation is a free and voluntary process for both parties. Yes Yes 
In practice, the SB carries out mediation/conciliation procedures, so that a court ruling may not be 
necessary. 
 

Yes, in 
many 
cases 

Yes, in 
many 
cases 

The mediation/conciliation procedure is usually initiated:   
- before the case is brought to court Yes Yes 
- before any formal investigation starts or at an early stage of the process Yes Yes 
- after any investigation has produced primary evidence of discrimination (but before a litigation 
decision has been reached) 
 

Yes Yes 
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Gender 

 
Ethnicity 

Comments: 
Mediation and conciliation refer to two distinct procedures. The main difference is that mediation is 
voluntary while conciliation is mandatory. The Commission encourages use of mediation early in 
the complaint process, although it is available at any stage up to Tribunal hearings. Conciliation 
generally takes place after an investigation of the facts, before a case is referred to the Tribunal. 
However, the Commission can order conciliation at an earlier stage. The roles of the conciliator and 
the mediator are quite similar. But, unlike mediators, conciliators give direct feedback on the strengths 
and weaknesses of arguments, opinions and proposals. 

  

 
The SB acts as a neutral third party assisting both opposing parties in the mediation/conciliation 
procedure. 

 
Yes/No 

 
Yes/No 

The mediation/conciliation procedure is confidential: no details of the discussion taking place in its 
course can be repeated to court, nor are made public. The same rule applies to the terms of the 
settlement. 

Yes Yes 

If the parties, including the SB, reach settlement agreement, the latter is legally binding and the 
charge is dismissed. 

Yes* Yes* 

The SB secures the enforcement of settlement agreements reached under its assistance and/or 
responsibility. 
 

Yes Yes 

* Note: The charge is usually withdrawn ï not dismissed ï, but not automatically; it is something that 
the parties usually agree to, as part of the settlement. 
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Part 3. Statistics on mediation/conciliation procedures and court case 

Table 3.1  Statistics 

   
Gender 

 
Ethnicity 

 
General statistics 

 
The following data are for the calendar year 2006, federal jurisdiction. 

 
 

 
 

Total number of discrimination complaints received. 138 197 
Protected population (number of persons aged 15-64 covered by the 
law in question) 

About 
500,000 

Not available 

 
Mediation/ 
conciliation 
procedures 

 
Number of received complaints treated by the SB, 
 
of which: 

  

- number of complaints dismissed by the SB for no reasonable cause 38  54 
- number of unsuccessful mediations/conciliations although reasonable 
cause was found 

15 21 

- number of successful mediations/conciliations 36 51 
- other: cases which were rejected because the Commission had no 
jurisdiction, or which were sent to other resolution mechanisms (such as 
a grievance procedure) 

49 70 

 
Average duration of mediation/conciliation procedures 
 

About 2-3 
months  

About 2-3 
months 

 
Average employee/claimant compensation under mediation/ conciliation 
procedures 

Not available, 
settlements 
are generally 
confidential 

Not available, 
settlements 
are generally 
confidential 

 
Court 
procedures 

 
Number of court cases 
 
of which 

 
Not available 

 
Not available 

- number of complaints dismissed by court for default procedures (or 
administrative reasons) 

  

- number of complaints dismissed by court for no reasonable cause   
- number of cases withdrawn by the complainant(s)   
- number of court rulings with favourable outcomes for the 
complainant(s) 

  

- other (please specify) 
 
Notes: 
Court decisions cannot be summarized in the above-described manner. 
There are several levels of courts that may rule on a single complaint. 
Some of the rulings deal with judicial issues rather than with the 
substance of the complaints. In addition, complaints generally include 
many allegations, and the courts may rule in favour of the complainant 
for some allegations, and against the complainant for other allegations; 
as a result, a clear-cut win or lose demarcation does not exist in many 
cases. 

  

 
Average duration of court procedures: See preceding note. 
 

 
Not available 

 
Not available 
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CZECH REPUBLIC 

Partie 1. Cadre juridique prévu pour la discrimination dans lôemploi 

Principales lois anti-discrimination : 
 
Loi portant sur lô®galit® de traitement et sur les moyens juridiques de la protection contre les discriminations et modifiant certaines 
Lois (Loi anti-discrimination) ï entrée en vigueur prévue le 1 Janvier 2008 
 
Les informations reportées dans les tableaux 1.1 à 1.6 font référence aux dispositions légales en application en 2007, dont : 

¶ art. 14 de la Convention de sauvegarde des Droits de lôHomme et des Libert®s fondamentale ; 

¶ art. 4 par. 1, 2 et 9, art. 12 par. 1 point a) de la Loi nÁ 435/2004 Rec. portant sur lôemploi ; 

¶ art. 110 du Code du Travail, Loi n° 262/2006 (égalité des rémunérations) ; 

¶ art. 80 par. 1 de la Loi n° 218/2002 Rec.portant sur le service public dans les organes administratifs et sur la rémunération 
de ces employés et des autres employés des organes administratifs (Loi de service) ; 

¶ art. 2 par. 3 de la Loi n° 221/1999 Rec. portant sur les soldats professionnels. 
 
 
Tribunaux compétents : tribunal de lôemploi ou autre tribunal civil, tribunal administratif, instance pénale. 
 
 
Définition légale des caractéristiques protégées, ci-après notées genre et ethnicité : 

¶ Genre : discrimination fondée sur le sexe, incluant explicitement les motifs suivants : responsabilités familiales et situation 
matrimoniale. 

¶ Ethnicité : discrimination fond®e sur la race, lôascendance, lôorigine nationale ou ethnique. 
 
 
 

Tableau 1.1 Type de discrimination, domaines concernés, acteurs visés, assistance et représentation légales  

   
Genre 

 
Ethnicité 

 
Type de 
discrimination 

 
Discrimination directe 

 
Oui 

 
Oui 

Discrimination indirecte, autrement dit dans les cas où une disposition ou une pratique 
vise tous les salariés mais affecte particulièrement un groupe protégé et ne peut être 
considérée comme un moyen approprié pour atteindre un objectif légitime. 

Oui Oui 

Pressions et consignes en vue dôexercer une discrimination Oui Oui 
Harcèlement  Oui Oui 

 
Domaines 
concernés 

 
Processus de recrutement 

 
Oui 

 
Oui 

Salaires Oui Oui 
Type de contrat de travail (permanent ou de durée déterminée) Oui Oui 
Durée du travail (horaire atypique, temps partiel ou temps plein) Oui Oui 
Promotion Oui Oui 
Emploi et formation professionnelle Oui Oui 
Transfert Oui Oui 
Licenciement et renvoi Oui Oui 

 
Acteurs visés  

 
Secteur privé 

 
Oui 

 
Oui 

Secteur public  Oui Oui 
Agences pour lôemploi  Oui Oui 
Syndicats (adhérents) 
 

Oui Oui 

 
Assistance 
juridique autre 
que les 
services dôun 
avocat 
indépendant  

 
Organe sp®cialis® (par ex. organe charg® de faire respecter lô®galit® de traitement) 

 
Non 

 
Non 

Toute institution ou association dôutilit® publique comp®tente Oui Oui 
Syndicats (veuillez indiquer si seuls leurs membres en bénéficient)  
 

Oui Oui 

Notes : voir aussi Bouckova (2007), p48. 
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Genre 

 
Ethnicité 

 
Représentation 
juridique autre 
que celle 
assurée par un 
avocat 
indépendant  

 
Organe sp®cialis® (par ex. organe charg® de faire respecter lô®galit® de traitement) 

 
Non 

 
Non 

Toute institution ou association dôutilit® publique comp®tente Oui Oui 
Syndicats (veuillez indiquer si seuls les membres en bénéficient) 
 

Oui Oui 

Notes : voir aussi Bouckova (2007), p48. 
 

  

 
 
 
 

Tableau 1.2   Charge de la preuve 

  
Genre 

 
Ethnicité 

 
Salarié/demandeur 

 
Non  

 
Non  

Renversement de la charge de la preuve (le salarié/demandeur présente des éléments de fait et 
lôemployeur/d®fendeur doit ¨ son tour fournir des preuves ï voir ci-dessous pour une description détaillée) 
Voir Bouckova (2007), p. 48 

Oui Oui 

 
Discrimination directe 
 
Principales étapes 

  

Peut-on décrire les étapes principales de la procédure de  façon suivante ? 
1. Lóemploy®/plaignant doit pr®senter des preuves prima facie fondant le soupçon quóune discrimination 
sôest produite. 
2. La charge de la preuve incombe ¨ lôemployeur/d®fendeur pour d®montrer que ses d®marches ne 
présentaient pas de caractère discriminatoire. 
 

Oui Oui 

Notes : 
Art. 133bis de la Loi n° 99/1963 portant code de procédure civile : 
(1) Dans les affaires relatives au travail, le juge considère les faits invoqués pour affirmer quôune partie a 
®t® victime dôune discrimination fond®e sur le sexe, lôorigine raciale ou ethnique, la religion, la foi, les 
convictions, lôhandicap, lô©ge ou lôorientation sexuelle comme prouv®s ¨ moins que le contraire ne sôav¯re, 
lors de la procédure. 

  

 
Discrimination indirecte 
 
Principales étapes : voir supra ï discrimination directe  
 

  

 
Harcèlement 

  

Art. 4 par. 9 de la Loi nÁ 435/2004 Rec. portant sur lóemploi : 
Le harc¯lement fond® sur le sexe, lôorientation sexuelle, lôorigine raciale ou ethnique, lôhandicap, lô©ge, la 
religion ou la foi et le harcèlement sexuel sont considérés comme une discrimination. ï voir supra, 
discrimination directe. 

Oui Oui 
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Tableau 1.3  Compensation accord®e au salari® et p®nalit®s impos®es ¨ lôemployeur 

   
Genre 

 
Ethnicité 

 
Compensation 
accordée au 
salarié 

 
Réhabilitation/réintégration et compensations monétaires 
 
Art. 4 par. 10,11 et 12 de la Loi nÁ 435/2004 Rec. portant sur lóemploi : 
(10) Lorsquôil se produit, ¨ lôoccasion de lôexercice du droit ¨ lôemploi, une infraction aux 
droits et obligations d®coulant de lô®galité de traitement ou une discrimination, la 
personne physique concernée a le droit de revendiquer :  
a) quôil soit mis fin ¨ ces infractions, 
b) que les conséquences de ces infractions soient réparées et 
c) quôil lui soit donn® une satisfaction ad®quate. 
(11) Lorsquóil a ®t® port® un grave pr®judice ¨ la dignit® ou ¨ lôestime dôune personne 
physique et que les dispositions du paragraphe 10 se sont avérées insuffisantes pour la 
réparation, ladite personne physique a le droit à une réparation pécuniaire du préjudice 
moral subi. 
(12) Le montant de la réparation visée au paragraphe 11 est arrêté, sur la proposition de 
la personne physique, par le tribunal, compte tenu de la gravité du préjudice subi et des 
circonstances de lôinfraction aux droits et obligations. 
 
Art. 17 de La Loi n° 262/2006 portant code du travail : Les moyens juridiques de la 
protection contre les discriminations dans les relations de travail sont régis par une 
norme particulière. 
 
Claim of material damages and non-pecuniary damages (Bouckova, 2007, p.50): 
While material damages can generally be claimed by individuals who suffer material 
losses due to unlawful acts or any other violation of a duty established by law or a 
contract, nonpecuniary damages can only be claimed when this is expressly permitted 
by law. In cases where non-pecuniary damages are caused by acts of discrimination, the 
Law on Employment and the Civil Code (in provisions concerning personality protection) 
allow for non-material damages to be claimed. The amount of non-pecuniary damages 
awarded in such a procedure is determined by the court which takes into account the 
seriousness of the damage and the circumstances of the case (See Section 13 Para 3 of 
Law no. 64/1961 Coll., Civil Code, Sec. 4 Para. 11 of Law no. 435/2004 Coll., on 
Employment). The court can award non-pecuniary damages of up to the amount 
requested by the petitioner, but can also award a lower amount. The amounts vary 
considerably ï the courts have awarded the plaintiffs in discrimination cases 
amounts ranging from 20,000 CZK to 200,000 CZK (ú645 to ú6,451). 

 
Oui 

 
Oui 

 
Sanctions et 
obligations 
supplémentaires 
imposées à 
lôemployeur 

 
Dispositions prises en matière civile 

  

Aucune Faux  Faux  
Le tribunal peut ordonner que la décision soit rendue publique   
- Au sein de lôentreprise (par exemple des avis sont adress®s ¨ tous les salari®s pour les 
informer des violations dôune charge sp®cifique et leur indiquer quels sont les droits qui 
leur sont reconnus par la législation) 

Non Non 

- En dehors de lôentreprise (veuillez préciser : médias, syndicats, etc.) Non Non 
Lôemployeur peut °tre tenu de prendre des mesures correctives ou pr®ventives pour 
remédier à la discrimination identifiée. 
 

Non Non 

Autres:  
Art. 11 et 24 de la Loi nÁ 251/2005. portant sur lôinspection du travail : infractions et délits 
administratifs dans le domaine du traitement et discriminations avec la possibilité 
dôimposer une amende ¨ lôemployeur dans le montant allant jusquô¨ 400 000 CZK.  
 
Administrative procedures cover both misdemeanours and administrative offences. 
Relevant administrative procedures provide investigative powers for administrative 
bodies and inspectorates, as established within the scope of specific laws. Employment 
offices and Labour Inspectorates, using their powers in the area of employment and 
labour relations are competent to investigate misdemeanours and administrative 
offences involving discrimination and to impose sanctions.  
Sec. 139 and 140 of Law no. 435/2004 Coll., on Employment: Natural or legal persons or 
employers who violate the Law on Employment or the Labour Codeôs provisions 
on discrimination may be fined up to 1 million CZK (approx. ú31,949).  
The Law on Employment defines the competencies of employment offices and the 
Administrative Code governs their procedures. Procedures can be initiated by a 
complainant or on an employment officeôs own initiative. In the event that a complaint is 
initiated, the complainant is not an actual party in the administrative procedure. Penalties 
become income for the state budget. (source: Bouckova, 2007, p. 46 and 49) 

Oui  Oui  
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Genre 

 
Ethnicité 

 
Dispositions en matière pénale 

  

Aucune Vrai Vrai 
Amende (veuillez préciser les montants)   
Peine dôemprisonnement (veuillez pr®ciser la dur®e, si elle ne sôapplique quô¨ des cas 
spécifiques et lesquels)  

  

 
 
 

Tableau 1.4  Protection contre la victimisation (représailles) 

   
Genre 

 
Ethnicité 

 
Actions 
protégées 

 
Il est interdit de traiter le salari®/la personne prot®g®e moins favorablement parce quôil ou 
elle a (« action protégée ») : 

  

- engagé des poursuites pour discrimination Oui Oui 
- fourni des preuves ou des informations en relation avec des poursuites pour 

discrimination. 
Non  Non  

- participé en tant que témoin à des poursuites pour discrimination 
 

Non  Non  

Art. 14  par. 2 de la Loi n° 262/2006 Rec. portant code du travail :  
Lôemployeur ne doit pas sanctionner ni d®savantager lôemploy®, de quelle que fa­on que 
ce soit, pour revendiquer, dôune mani¯re l®gitime, ses droits d®coulant des relations de 
travail. 

  

 
Preuve de la 
relation 
causale  

 
Charge de la preuve : 

  

- i) salarié/personne protégée Oui Oui 
- ii) employeur/défendeur pendant un certains laps de temps, à compter du moment où 
lôaction prot®g®e a ®t® engag®e par le salari®. Veuillez pr®ciser les conditions 
dôapplication et la dur®e de cette p®riode. 

Non Non 

- iii) renversement de la charge de la preuve. Veuillez préciser les principales étapes. 
 
Dans les cas i) et iii), i.e. lorsque la relation causale doit au départ être établie par le 
salarié/personne protégée : 

Non Non 

- La relation causale peut °tre ®tablie au moyen dô®l®ments prouvant que lôemployeur a 
engagé une action pénalisant le salarié (ou autre personne protégée) peu de temps 
apr¯s que ce dernier se soit engag® dans une activit® prot®g®e (dont lôemployeur avait 
connaissance).  

Oui Oui 

En dôautres termes, la relation dôemploi est implicitement ou explicitement (veuillez 
pr®ciser) prot®g®e pendant un certain laps de temps ¨ compter du d®but de lôaction 
protégée (veuillez préciser). 

Non 
explicite 

Non 
explicite 

 
Compensation 
accordée au 
salarié et 
sanctions 
imposées à 
lôemployeur  

 
Compensations accordées au salarié/à la personne protégée autres que celles décrites 
dans le tableau 1.3. Veuillez préciser ci-dessous. 
 

  

Sanctions impos®es ¨ lôemployeur/au d®fendeur autres que celles d®crites dans le 
tableau 1.3. Veuillez préciser ci-dessous. 
 

Oui Oui 

Art. 140 par. 1 point a) et par. 4 point a) de la Loi nÁ 435/2004 Rec. portant sur lóemploi : 
Il peut °tre impos® ¨ lôemployeur, pour une infraction ¨ lôinterdiction de discrimination ou 
pour un manquement ¨ lôobligation dôassurer lô®galit® de traitement, une amende allant 
jusquô¨ un million CZK. 

  

 
 
 

Tableau 1.5  Relation avec la législation standard/générale du travail  

   
Genre 

 
Ethnicité 

 
Législation du 
travail et 
discrimination 

 
Selon la législation (ou code) du travail standard/générale, un licenciement motivé 
uniquement par le sexisme ou la discrimination ethnique serait-il considéré comme un 
licenciement abusif ? Dans lôaffirmative, veuillez pr®ciser depuis quelle date. 
 

 
Oui 

Oui 

Au moins depuis 1966. Actuellement, lôart. 52 du code du travail 
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Genre 

 
Ethnicité 

 
La législation (ou code) du travail standard/générale contient-elle une disposition 
imposant lô®galit® de r®mun®ration pour un travail ®gal ? Dans lôaffirmative, veuillez 
préciser depuis quand. 
 

 
Oui 

depuis 
1992 

 
Oui, 

depuis 
1992 

Autres domaines de discrimination couverts par la législation (ou code) du travail 
standard/g®n®rale (embauche, promotion, etcé) ; veuillez préciser 
 

  

 
Plaintes 

 
Les plaintes pour discrimination en cas de licenciement sont-elles déposées plus 
souvent en vertu de la législation (ou code) du travail standard/g®n®rale quôen vertu de 
lois anti-discrimination spécifiques ? 

 
Oui 

 
Oui 

Les plaintes pour discrimination portant sur la rémunération sont-elles déposées plus 
souvent en vertu de la législation (ou code) du travail standard/g®n®rale quôen vertu de 
lois anti-discrimination spécifiques ? 
 

Oui Oui 

Autre information/observation complémentaire importante : 
 

  

 
Évaluations  

 
Veuillez indiquer ci-dessous les références aux évaluations/études existantes portant 
sur lôefficacité des lois anti-discrimination par rapport à la législation du 
travail standard/générale : 
 

  

 
 
 

Tableau 1.6  Action positive 

   
Genre 

 
Ethnicité 

 
Mesures 
obligatoires 

 
Les employeurs sont-ils tenus par la législation de prendre des mesures pour accroître 
la diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles mesures sont obligatoires ? 

 
Non 

 
Non 

- publier régulièrement des rapports sur la composition de la population employée 
indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 
- ne traiter que les demandes dôemploi anonymes 
- obliger les gros employeurs à désigner au sein du service de la gestion des 
ressources humaines une personne chargée de la politique anti-discrimination de 
lôentreprise (indiquer, le cas ®ch®ant, la taille minimale de cette dernière) 
- fixer des quotas (veuillez préciser dans quels domaines : par exemple les cadres 
supérieurs dans les entreprises au-del¨ dôune certaine taille) 
 
Autres (ou toute autre information/observation complémentaire importante) : 
 

 
Mesures 
volontaires 

 
Les employeurs sont-ils autorisés à prendre des mesures pour accroître la 
diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles mesures sont autoris®es ? 

 
Oui  

 
Oui  

- publier régulièrement des rapports sur la composition de la population employée 
indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 
- ®tablir un plan pour sôassurer que la composition de la population active est ®quilibr®e 
du point de vue de la proportion dôhommes et de femmes ou de lôorigine ethnique 
- fixer des quotas (veuillez préciser dans quels domaines : par exemple les cadres 
supérieurs) 
 
Autres: 
Art. 12 par. 2 de la Loi nÁ 435/2004 Rec. portant sur lóemploi : Lôemployeur ne doit pas, 
lors du recrutement dôemploy®s, exiger des renseigenements portant, entre autres, sur 
lôappartenance ¨ un peuple, lôorigine raciale ou ethnique.  

Oui  Oui  

 
Pratiques des 
employeurs 
publics 

 
Les employeurs publics prennent-ils normalement des mesures pour accroître la 
diversité/prévenir la discrimination ? 
 
Dans lôaffirmative, quelles sont ces mesures ? 

 
Non 

 
Non 

- publier régulièrement des rapports sur la composition de la population employée 
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Genre 

 
Ethnicité 

indiquant la proportion dôhommes et de femmes ou lôorigine ethnique 
- établir un plan pour sôassurer que la composition de la population active est ®quilibr®e 
du point de vue de la proportion dôhommes et de femmes ou de lôorigine ethnique 
- ne traiter que les demandes dôemploi anonymes 
- nommer au sein du département de la gestion des ressources humaines au moins une 
personne responsable de la politique anti-discrimination de lôemployeur 
- fixer des quotas (veuillez préciser dans quels domaines : par exemple les 
fonctionnaires de haut rang) 
 
Autres (ou toute autre information/observation complémentaire importante) : 
 

 
Mesures 
dôincitation  

 
La politique suivie consiste-t-elle à développer les incitations pour les employeurs à 
accroître la diversité/prévenir la discrimination ?  
 
 Moyens utilisés : 

 
.. 

 
.. 

- Octroi de « labels è ou de certificats attestant que les pratiques de lôemployeur 
favorisent la diversit® dans lôactivit® et sur le plan de lôemploi. 

.. .. 

- Incitations financières pour établir un plan qui garantisse que la composition de la 
population active est ®quilibr®e du point de vue de la proportion dôhommes et de 
femmes ou de lôorigine ethnique.  

Non Non 

- Incitations financi¯res pour que lôemployeur d®signe au sein du service de la gestion 
des ressources humaines une personne responsable de sa politique anti-discrimination 
et/ou recrute un consultant pour établir un plan en matière de diversité. 
- Incitations financières à fixer des quotas (veuillez préciser les domaines, par exemple 
cadres supérieurs).  
 
Autres (ou toute autre information/observation complémentaire importante) : 
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Partie 2. Cadre institutionnel : organes spécialisés dans la lutte contre la discrimination (par exemple organes chargés de 
garantir lô®galit® de traitement) 

Employment offices and Labour Inspectorates, using their powers in the area of employment and labour relations are competent 
to investigate misdemeanours and administrative offences involving discrimination and to impose sanctions. The Law on Employment 
defines the competencies of employment offices and the Administrative Code governs their procedures. Procedures can be initiated 
by a complainant or on an employment officeôs own initiative. In the event that a complaint is initiated, the complainant is not an actual 
party in the administrative procedure. Penalties become income for the state budget. Natural or legal persons or employers who 
violate the Law on Employment or the Labour Codeôs provisions on discrimination may be fined up to 1 million CZK (approx. 
ú31,949).  
Source: Bouckova (2007, p. 46 and 49) 
 
 
 
Extrait de lôexpos® des motifs de la loi anti-discrimination (texte n° 253/0) 
 
La République tchèque,  suivant les directives CE, est tenue de charger un organisme de promouvoir lô®galit® de traitement ; cet 
organisme doit apporter aux personnes victimes dôune discrimination une aide ind®pendante pour engager une proc®dure pour 
discrimination, procéder à des études indépendantes concernant les discrimination, publier des rapports indépendants et formuler 
des recommandations sur toutes les questions liées à ces discriminations. A lôheure actuelle, il nôexiste, dans lôordre juridique de 
la R®publique, aucune institution charg® de poursuivre ces t©ches et capable dôassurer, de mani¯re efficace, lô®galit® de 
traitement et la lutte contre les discriminations, conformément aux directives CE. 
 
Dans le domaine de lô®galit® de traitement et de la lutte contre les discriminations, sont comp®tents les tribunaux, les 
offices du travail, les inspectorats du travail et lôInspection commerciale tchèque (COI). Dans une mesure limitée, le 
M®diateur est ®galement comp®tent dans ce domaine. Peuvent sôy engager aussi des organismes non ®tatiques. Pourtant, il 
nôappartient ¨ la comp®tence dôaucune des ces institutions de poursuivre au moins une tâche prévue pour un tel organisme 
par les directives CE pertinentes, comme le d®montre lôaper­u suivant. 
 
Conformément aux dispositions des directives pertinentes, la loi proposée vise également à désigner une institution qui 
sera chargée de mener des actions dans le domaine de lô®galit® de traitement et de la protection contre les discriminations. 
Lôinstitution d®sign®e devrait servir dôinterm®diaire pour permettre lôacc¯s ¨ lôassistance juridique en mati¯re de protection 
contre les discriminations, formuler des recommandations et des avis, procéder à des études indépendantes et informer le 
public. 
 
Parmi les recommandations les plus importantes, il appartient : 

¶ lôind®pendance de lôinstitution devrait °tre garantie par la loi et gr©ce ¨ des compétences bien définies 

¶ pour sôassurer que les victimes des discriminations obtiennent lôaide qui leur est n®cessaire, lôinstitution doit °tre facilement 
accessible 

¶ pour assurer la continuit® et lôind®pendance, les ressources financi¯res devraient faire partie du budget fiscal 

¶ lôaccent mis sur lôaide apport®e dans des cas individuels devrait °tre compl®t® par un accent mis sur des changements 
structurels de longue durée dans la pratique  

¶ lôaide devrait °tre apport®e gratuitement aux victimes, ainsi quôaux témoins de la discrimination 

¶ r¹le politique : lôinstitution devrait b®n®ficier dôune possibilit®, express®ment garantie, de participer ¨ la r®daction des projets 
de loi et de présenter des observations relatives à ces derniers 

¶ lôinstitution devrait disposer des ressources suffisantes pour pouvoir procéder à des études qui représentent un instrument 
accessible dôanalyse du niveau de discriminations et de probl¯mes li®s ¨ lô®galit® de traitement 

¶ lôinstitution devrait soutenir la coordination des ®tudes et planifier, en longue durée, des sujets qui doivent être incorporés 
dans les études 

¶ lôinstitution devrait porter lôaccent sur lô®ducation qui est un moyen pour atteindre le changement de la pratique de sorte que 
les cas de discriminations ne se reproduisent pas 

 
Lors de la pr®paration du projet de loi, il a ®t®, dôune part, ®xamin® la possibilit® de cr®er un organisme nouveau et, dôautre 
part, évalué les possibilités de confier ces tâches à une des institutions déjà existantes. 
 
Parmi les raison invoquées pour soutenir la variante de lô®largissement des comp®tences du M®diateur, on peut citer lôopinion que 
lôorganisme en question devrait exercer une fonction pareille ¨ celle du M®diateur actuel et que du point de vue du syst¯me, il se 
ressemble ï en général, au moins, aux institutions « du type Médiateur » avec lesquelles il partage certaines caractéristiques 
(ind®pendance, d®faut de comp®tence pour imposer des sanctions, caract¯re pr®ventif de lôaction exerc®e). Dans dôautres pays 
également, par exemple en Suède, Finlande ou Norv¯ge (£tat membre de lôEEE). Un autre argument avanc® pour confier cet agenda 
au M®diateur est de lôordre pratique et politique. Une extension de comp®tence serait moins on®reux et, par cons®quent, 
probablement plus acceptable du point de vue politique quôune cr®ation dôune nouvelle institution.  
 
Dôun autre point de vue, on peut argumenter en faveur de lôattribution de cet agenda au M®diateur en ®voquant le fait quôon 
obtiendrait, par cette décision, une concentration de toutes les tâches à une institution spécialisée, ce qui est en conformité avec la 
tendance actuelle. Certains pays de lôUE o½ il y avait plusieurs institutions destin®es ¨ la promotion de lô®galit® se sont décidés, pour 
des raisons spécifiques au contenu des fonctions de ces dernières ainsi que pour des raisons économiques, à en faire une seule. On 
peut citer lôexemple du Royaume-Uni o½ on proc®dera, conform®ment ¨ la nouvelle loi sur lô®galit® de traitement de 2006 (Equality 
Act 2006), à la fusion des trois institutions existantes (Commission pour lô®galit® des chances, Commission pour lô®galit® raciale et 
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Commission pour les droits des handicap®s) pour en cr®er lóunique Commission pour lô®galit® et les droits de lôhomme. Une ®volution 
similaire peut être observée en Norvège o½ le ĂCentre contre la discrimination fond®e sur lôethnicit®ñ a ®t® remplac® par le 
« Médiateur contre la discrimination » avec un mandat plus large, incluant tous les motifs de discrimination selon les directives CE. 
 
Contre la solution évoquée, des arguments du caractère juridique ainsi que du caractère pratique ont été soulevés. Le plus important 
parmi eux est le fait que la comp®tence dôun organisme assurant lô®galit® de traitement doit porter ®galement sur les sujets de droit 
privé, tandis que la comp®tence du M®diateur ne comporte, pour lôinstant, que des sujets choisis de droit public. Or, lôexp®rience de la 
R®publique tch¯que ainsi que de lô®tranger montre que les auteurs de discriminations se recrutent, pour la plupart, parmi les sujets 
de droit privé. Au temps de la discussion parlementaire sur le projet originel de la loi anti-discrimination, une modification de la loi sur 
le Médiateur a été adoptée (loi n° 381/2005 Rec.), étendant la compétence du Médiateur à la conduite des visites préventives 
systématiques dans des lieux où se trouvent ou peuvent se trouver des personnes dont la liberté est limitée par le pouvoir public ou 
en conséquence de leur dépendance des soins fournis conformément à la loi. La compétence du Médiateur (uniquement en ce qui 
concerne les visites systématiques des lieux de détention) a déjà été, par cette modification, étendue à certains sujets de droit privé 
(notamment des établissements privés fournissant des services sociaux et de santé à caractère résidentiel). Étant donné la nature 
sp®cifique de lôaction men®e par le M®diateur au sujet de ces op®rateurs, si ce changement ne signifie pas une rupture essentielle 
dans la d®limitation de ses comp®tences, il marque un signe pr®curseur dôune tendance de diff®renciation de lôaction du Médiateur, 
différenciation dont le projet de la loi anti-discrimination vise lôaugmentation. 
 
A part le M®diateur, il nôexiste, ¨ lôheure actuelle, aucune institution dont la comp®tence pourrait faire objet dôune 
proposition r®aliste dôextension ¨ lôensemble de lôagenda par les directives. 
Toute autre variante devrait pr®voir une r®partition de lôagenda parmi les institutions existantes ce qui est li® ¨ de nombreux 
inconv®nients : perte du lien direct entre les activit®s de recherche et dôassistance, non-enchaînement institutionnel, échange 
dôexp®riences entre les sp®cialistes rendue plus difficile, exigence accrue au niveau de la coordination. En plus, il est difficile de 
trouver, parmi les institutions existantes, une institution qui puisse exercer, en réalité, ne fût-ce quôune des actions exig®es.  
 
Parmi les institutions qui, ¨ lô®tat actuel de la l®gislation, participent ¨ la lutte conte les discriminations, ne sont ®videmment 
envisageables ni la COI ni les inspectorats du travail, dont le statut dóorganes administratifs exclut toute modification de leur 
comp®tence en ce sens (ils ne pourraient pas pr°ter lôassistance juridique ni servir dôinterm®diaire pour y permettre lôacc¯s ; ils ne 
pourraient pas exercer dôautres fonctions non plus). 
 
Lors des discussions, dôautres institutions ont ®t® mentionn®es comme porteurs potentiels de diff®rentes parties de lôagenda en 
question : lôOffice du Pr®sident de la R®publique, un des comit®s ou sous-comités de la Chambre des députés du Parlement de la 
République tch¯que, le Conseil du gouvernement pour les Droits de ló Homme et le commissaire du gouvernement pour les Droits de 
lôHomme ou un des premiers ministres adjoints. Toutes ces propositions doivent °tre consid®r®s comme tr¯s difficiles ¨ r®aliser. 
 
Étant donné la nécessité de créer ou de désigner une institution qui se consacrera syst®matiquement ¨ lô®galit® de traitement, il 
sera proc®d® ¨ une extension de la comp®tence du M®diateur, dans une mesure qui permettra lôexercice, par le M®diateur, de toutes 
les fonctions exigées. Ainsi, le M®diateur servira dôinterm®diaire pour permettre lôacc¯s ¨ lôassistance juridique, formuler des 
recommandations et des avis, procéder à des études indépendantes et informer le public. Par ailleurs, il sera nécessaire 
dô®tendre la comp®tence du M®diateur ¨ tous les organismes concern®s par lô®galit® de traitement, côest-à-dire et les sujets 
de droit public, et les sujets de droit priv®. En m°me temps, les droits du M®diateur, assez larges dôailleurs, devront °tre 
limités pour les raisons de son activit® dans le domaine de lô®galit® de traitement et de la protection contre les 
discriminations, car il nôest pas envisageable quôil puisse appliquer certains de ses droits ®galement vis-à-vis des sujets de 
droit privé (par exemple la conduite des inspections sur place, le droit de consulter la documentation pertinente etc.). Par 
lôextension de la comp®tence du M®diateur au domaine de lô®galit® de traitement et de la protection contre les 
discriminations, ses compétences et ses droits varieront donc en fonction des cas particuliers dont il sôoccupera.  
 
 
 
 
 
 
Principales références complémentaires 
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DENMARK 

Part 1. Legal framework for employment discrimination 

Main anti-discrimination laws: 
 

¶ The Act on Prohibition of Discrimination on the Labour Market, cf. Consolidated Act No. 31 of 12 January 2005. Additional 
amending acts: Act No. 240 of 27 March 2006 (exemption for young persons) and Act No. 1542 of 20 December 2006 (raises the age 
limit on when agreements can be made on compulsory dismissal from 65 years to 70 years).  

¶ Act on the prohibition against unequal treatment due to race andethnicity (Ethnic Equal Treatment Act.) Nr. 374 of 28 May 2003, 

¶ The Act on Equal Treatment etc., cf. Consolidated Act. Nr. 734 of 28. June 2006 

¶ The Act on Equal Pay, cf. Consolidated Act. Nr. 906 of 27. August 2006 (first time passed, 1976) 

¶ The Gender Equality Act, cf. Consolidation Act No. 553 of 2 July 2002 
 
Anti-discrimination legislation on the ground of race passed for the first time in 1971 (Act on Prohibition against Differential Treatment 
on Grounds of Race etc) 
 
Note: most of these acts are not applicable in Greenland and the Faroe Islands 
 
 
 
Relevant courts: 
 
Civil courts and the Gender Equality Board 
 
Complaints of gender discrimination can be lodged with the Gender Equality Board and can then be appealed before a civil court of 
law. If an employee is a member of a trade union and a collective agreement covers the subject-matter of the complaint, the 
complainant must first approach her or his trade union. If the trade union either cannot or will not submit the matter to industrial 
arbitration or to the Labour Court, the Board holds the competence to handle the case. No appeal before administrative courts can be 
undertaken for decisions taken by the Board. Board may award compensation and set aside dismissals (Art. 19(1) Gender Equality 
Act). Where the decisions made by the Board or the settlements made with the assistance of the Board are not observed, the Minister 
for Gender Equality shall, at the complainant's request and on his or her behalf, bring the matter before the courts (Art 22(2) Gender 
Equality Act). 
 
Complaints for ethnic discrimination can lodged with the Complaints Committee for Ethnic Legal Treatment and subsequently with a 
civil court through a law suit, if the Committee finds evidence of discrimination, to obtain financial compensation. The Committee 
cannot impose sanctions or award the complainant any kind of damages as a result of discrimination. However, in cases where the 
Committee finds that there has been discrimination, the Committee can recommend granting of free legal aid at the courts. Yet free 
legal aid, if any, is granted only for the first hearing and not for appeal if the first hearing, despite the Committeeôs appreciation, yields 
an outcome that is not favourable to the plaintiff. Alternatively the complainant can lodge its complaint directly with civil courts. In the 
case of union members, the Committee can handle the complaint only if they do not receive aid from the union concerning that 
complaint. The Committee is administratively under the authority of the Danish Institute for Human Rights. A reform of the system of 
protection against discrimination is currently being debated. This would include the replacement of the Complaints Committee by a 
new Complaints Board on Equal Treatment ï not linked with the Danish Institute for Human Rights. This Board would also have the 
possibility to award victims of discrimination compensation for non-pecuniary damages (Liebig, 2007). 
 
 
 
Legal scope/definition of the (hereinafter) so-called gender and ethnic grounds: 

¶ Gender: Sex, explicitly including: pregnancy, childbirth or related medical conditions. 

¶ Ethnicity: Racial or ethnic (or national) origin. In many laws also religion. Differential treatment on the basis of citizenship is not 
unlawful. 
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Table 1.1 Prohibited acts, areas of concern, coverage, legal assistance and representation 

   
Gender 

 
Ethnicity 

 
Type of 
discrimination 

 
Direct discrimination 

 
Yes 

 
Yes 

Indirect discrimination, i.e. where a provision criterion or practice is applied to all 
employees but puts one protected group at a particular disadvantage and cannot be 
shown to be a proportionate means of meeting a legitimate aim. 

Yes Yes 

Pressure and instruction to discriminate Yes Yes 
Harassment  Yes Yes 
Other:  
Gender: Sexual harassment 

yes No  

 
Areas of 
concern 

 
Hiring process 

 
Yes 

 
Yes 

Wage Yes Yes 
Type of employment contract (permanent vs. fixed term) Yes Yes 
Working time (atypical work schedule, part-time vs. full-time) Yes Yes 
Promotion Yes Yes 
Job and vocational training Yes Yes 
Transfer Yes Yes 
Redundancy and dismissal Yes Yes 
Other: Training Yes Yes 

 
Coverage 

 
Private sector 

 
Yes 

 
Yes 

Public sector Yes Yes 
Employment agencies Yes Yes 
Trade unions (as regards membership) Yes Yes 
Other: Employers associations  Yes  Yes  

 
Legal 
assistance 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
Yes 

 
Yes 

Any relevant public utility institutions and associations   No No 
Trade unions: for their members only Yes Yes 
Notes: Trade unions for members only   

 
Legal 
representation 
other than 
private lawyer 

 
Specialised body (e.g. equal treatment body) 

 
Yes 

 
No 

Any relevant public utility institutions and associations   No No 
Trade unions: for their members only 
 

Yes Yes 

Notes: 
The Gender Equality Board has since 2000 provided legal representation in approx. 25 
cases brought before the civil courts. This competence will be expanded to the new board 
on equal treatment in all cases of discrimination. 
In the case of ethnic discrimination, the Complaints Committee for Ethnic Legal Treatment 
can suggest that financial assistance be granted if the case is considered strong and no 
financial means. Yet free legal aid, if any, is granted only for the first hearing and not for 
appeal if the first hearing, despite the Committeeôs appreciation, yields an outcome that is 
not favourable to the plaintiff (Hansen, 2007).  

  

 
 
 
 

Table 1.2 Burden of proof 

  
Gender 

 
Ethnicity 

 
Employee/claimant 

 
No 

 
No 

Shift of burden of proof (the employee/claimant provides facts, then the employer/respondent has to 
provide proofs ï see below for a detailed description) 
 

Yes Yes, but 
see (*) 

Notes: 
* According to the Act on prohibition of differential treatment in the labour market, the principle of the shift of 
burden of proof applies in all cases of discrimination. However, it should be noted that the principle of 
freedom to assess evidence applies at the same time in cases of discrimination. In practice, case law 
shows that the burden of the proof is not necessarily shifted even in the presence of written statements 
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Gender 

 
Ethnicity 

(e.g. Mr. X vs. Copenhagen Technical School, City Court of Copenhagen, 29 Nov. 2005) 
In cases of dismissal on grounds of pregnancy or maternity the burden of proof is reversed, which means it 
is incumbent upon the employer to prove that dismissal of an employee did not take place on the grounds 
of pregnancy and maternity, etc. 
 
Direct discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to supply prima facie evidence whereby it may be presumed that there has 
been discrimination. 
2. The employer/respondent has the burden of proving that his/her practice is not discriminatory. 
 

Yes Yes* 

In practice, is presumption ï as opposed to stronger evidence of discrimination ï sufficient to shift the 
burden of proof? 

Yes Yes 

 
Typical/standard prima facie evidence admissible in courts (or other relevant bodies), as set by law or 
established by case law: 

  

Direct evidence (i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Statistical evidence Yes Yes** 
Situation testing  
 

Yes*** Yes*** 

Other indirect evidence (or any important additional information/comments): 
 
*Case law shows that courts are fairly independent in their appreciation of each case and the burden of the 
proof is not necessarily shifted even in the presence of written statements (e.g. Mr. X vs. Copenhagen 
Technical School, City Court of Copenhagen, 29 Nov. 2005) 
 
** Although statistical evidence is admitted in courts, collecting statistics concerning race is not permitted in 
Danish law, which makes it difficult the use of statistical evidence in race discrimination cases.  
Statistical evidence concerning sexes: Act No. 445 of 7 June 2001 amended the Equal Pay Act. This 
amendment contained two main elements: the right of the wage-earner to pass on information concerning 
wages; and an obligation for enterprises with more than 10 employees to draw up gender-divided wage 
statistics upon request. 
 
*** As far as situation testing is concerned the only case law concerns applications of Criminal law for 
cases unrelated with employment. Yet, drawing on this case law one can argue that situation testing will be 
admitted in courts. 

  

 
Indirect discrimination 
 
Main steps 

  

Can the main steps of the procedure be described as follows? 
1. The employee/claimant has to clearly identify and define the employment practice in question. 
2. The employee/claimant has to show that the practice has or may have a differentiated impact on one 
protected group. 
3. The employer/respondent has the burden of demonstrating that the policy or practice in question is job 
related for the position in question and consistent with business necessity. 
4. If the employer/respondent satisfies this requirement, evidence can be supplied on the existence/lack of 
the existence of a less discriminatory practice 
 

Yes Yes 

In step 2 above is the term "has" more accurate than "may have"? In other words, can the potential 
(possible) impact of the contested employment practice be sufficient for shifting the burden of proof? 
 

Yes Yes 

In step 4 above, if the employer/respondent demonstrates that a practice is consistent with business 
necessity, then: 

  

- does it fall to the employee/claimant to demonstrate that a less discriminatory alternative exists that meets 
the business need but that the employer refuses to adopt it? Or 

No 
guidance 
in the law 

No 
guidance 
in the law 

- does it fall to the employer/respondent to demonstrate that a less discriminatory alternative that meets the 
business need does not exist? 
 

No 
guidance 
in the law 

No 
guidance 
in the law 

Notes: 
Concerning step 4: It depends on the concrete circumstances of the case, appreciated by courts on a case-
by-case basis. 

  

 
Typical/standard prima facie evidence to be provided to courts or other relevant bodies, as set by law or 
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Gender 

 
Ethnicity 

established by case law: 
Direct evidence ( i.e. any written or verbal statement by the employer/respondent), only. No No 
No clear legal guidance for indirect evidence (e.g. case-by-case basis only) True True 
Use of a distinction criteria that appear to be intrinsically suspicious. Please specify (for example, a 
requirement to work full-time might be unlawful discrimination against women) 

Yes Yes 

Statistical evidence 
 

Yes Yes 

 
Harassment 

  

Analysed on a case-by-case basis, by looking at all the circumstances and the context. Yes Yes 

 
 
 
 

Table 1.3 Employee compensation and employer penalties 

   
Gender 

 
Ethnicity 

 
Employee 
compensation 

 
Injunctive relief/reinstatement 

  

- Always made available to the employee/claimant, but the latter can choose monetary 
compensation in lieu of relief/reinstatement, or 

No No 

- Always made available to the employee/claimant, without alternative option, or No No 
- Always made available to the employee/claimant, but the employer/respondent can 
choose monetary compensation in lieu of relief/reinstatement, or 

No No 

- Never made available to the employee/claimant. 
 

No Yes 

Notes:  
In cases about dismissal on grounds of pregnancy or maternity, and cases about 
dismissal on grounds of claims for equal pay, including equal pay conditions or passing on 
information on pay, reinstatement is possible, but rarely chosen. 

  

 
Monetary compensation 

  

Back pay (please indicate if there is a cap) 
 

? ? 

Reimbursement of lawyerôs and attorneyôs fees and costs 
 

? ? 

In lieu of relief/reinstatement, compensation for future lost earnings (e.g., in case of 
dismissal, this may correspond to lost earnings until the employee finds a new job): 

Yes Yes 

Compensation for psychological injury: 
 

Yes Yes 

Notes:  
The amount of compensation and back pay is determined by the civil courts and the 
Gender Equality Board and varies depending on the concrete circumstances of the case. 
Compensation for violation of the act on prohibition of differential treatment varies 
between DKK 10,000 and DKK 100,000. 

  

 
Employer 
additional 
penalties and 
obligations 

 
Civil provisions 

  

None  True True 
Court may order the publicity of the decision   
- Within the firm (e.g. notices to all employees addressing the violations of a specific 
charge and advising them of their rights under the laws) 

No No 

- Outside the firm (please indicate: media, trade-unions, etc.) No No 
The employer may be required to take corrective or preventive actions to cure the source 
of the identified discrimination 

No No 

 
Penal provisions 

  

None false false 
Fines Yes Yes 
Prison sentence  
 

No No 

Notes: 
Fine ï approx. 1.000 DKK. Fines are enacted for discriminatory job-ads. To be enforced, 
the ad needs to be brought to the attention of the local police. 

  

 
 




