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Joint ICCP-WPISP Roundtable: 30 Years After – The Impact of the OECD Privacy Guidelines
Paris, 10 March 2010 
Session 2: The Impact of the Privacy Guidelines [in New Zealand]
Notes for a presentation (5 minutes) by Blair Stewart on member country experiences (New Zealand)
What can be said about NZ’s experience with the OECD Privacy Guidelines in 5 minutes? 

The facts can be fairly briefly stated:  NZ enacted its Privacy Act in 1993 to give effect to the OECD Guidelines.  We found the OECD Guidelines a good basis upon which to legislate and in several domestic reviews we have concluded that the approach remains fundamentally sound today. 
Two observations on the New Zealand context

This is not the time to outline features of the NZ Privacy Act - beyond recording that it was the first national data protection outside Europe to cover the entire public and private sectors.  Instead, I will mention two aspects of the NZ case to assist in building a picture of how the OECD Guidelines have fared in member countries. 

First, at the time that we enacted our Privacy Act the OECD Guidelines were the only applicable international instrument for NZ (if one disregards the UN Guidelines, as most do).  Unlike a majority of OECD members, the European instruments don’t apply.  Only much later did APEC develop its Privacy Framework.  

So NZ is a case study of a country that has implemented privacy law based solely on the OECD Guidelines.  

The second contextual point is that NZ’s Privacy Act was a second generation OECD privacy law.  A number of ‘early mover’ OECD countries enacted their privacy laws in the 1980s.  When NZ moved in the early 1990s, we were in a somewhat different regulatory and governmental environment from what had gone before.    

In the 1990s, NZ – like many OECD countries – was in the grip of an economic transformation.  Old style regulation was being swept away in favour of newer ‘light handed’ approaches.  There was a focus on identifying outcomes rather than prescribing detailed processes for business to follow.  The OECD Guidelines offered a framework suitable for this task.  Competing regulatory models, such as the Council of Europe Convention and the EU Directive, were not such a comfortable fit with modern light handed regulation.

NZ in the 1990s was a country that had fully embraced regulatory reform.  Globalisation and free trade were both significant to a small isolated trading nation.  Successive NZ governments were committed to legislate for privacy to meet expectations of trading partners and for domestic reasons.  The domestic reasons included a strong commitment to protection of fundamental human rights.  More prosaically the plan was to provide a framework to maintain public trust when the government undertook radical innovations such as mass data matching to detect social security fraud, introducing competition to public health services and privatisation of the Government Computing Service. 

The OECD Guidelines provided a good fit with this environment.  It was not overly prescriptive but offered clear principles to work to.  While there continues to be ongoing regulatory debate between those that favour high level principles and outcomes oriented law and those that prefer more detailed rules to live by, NZ has remained comfortable over the last 17 years that the light-handed and flexible privacy model that the OECD Guidelines enables has been right for our environment.

More recently, the APEC Privacy Framework has arrived.  That framework is compatible with the OECD approach but places more emphasis upon risk assessment, as befits a modern regulatory approach.   

Conclusion

The 30 year old OECD Guidelines have been rightly lauded as presciently anticipating staggering advances in ICT. However, the NZ experience may also suggest that the Guidelines have successfully endured in part due to their ability to accommodate noteworthy economic and regulatory changes over those three decades.  
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