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FOREWORD

Lobbying is a worldwide practice that can provide policy makers with invaluable insight
and data for more informed decisionaking. Concerns that negotiations carried out behind
closed doors could override the interests of the whole community push lobbying to the political
agenda in many societiec©@ECD survey findings show that only five member countries have
established tes on lobbying, for example by requiring reporting on lobbying contatts.
maintain trust in government and in public decision making, many countries are considering
developing or updating regulations to shed more public light on lobbying.

Setting standrds and rules for enhancing transparency in lobbying, however, has proved
very difficult because it can also be a politically sensitive is3en lobbying reaches the
political agenda, policy makers and legislators rapidly face the challenge of aétgrmhether
and how to develop enforceable policies or regulatory framework for enhancing transparency in
lobbying that are balanced, fair to all parties, and adequately aglsloesserns within their
own sociepolitical and administrative context.

This report reviews experience of OECD countries to shed light through legislation on the
6myst eryd Itgpfovidesoatdmparativg overview of approaches, models and examples
of existing legislations and governmerggulations.As rules on lobbying hav developed
incrementally as part of a political learning process, three chapters offer insight on the evolution
of lobby legislations in their particular sogimlitical and administrative contextd.he report
also presents building blocks, based on aekadged good practice, for developing a
framework for enhancing transparency and accountability in lobbying.

This report is a contribution by the Public Governance Committee to supporting policy
debate when governments consider legislation or governnagpuiation as an option for
enhancing transparency and accountability in lobbying at the national lezah also provide
general guidance for efforts to enhance transparency in lobbying at thatsarel level There
is room for future work to examinalternative options to legislation and government regulation.

The report was developed on the basis of an OECD survey and discussed with officials in
charge of designing and implementing legislations and regulations on lobbying at the Special
Session orLobbying in June 2007 in Paridn order to obtain the views of stakeholders,
representatives of business, lobby associations, trade unions, professional associations, civil
society organisations, academics, international organisations andlaterdl dvelopment
banks, as well as governments in f@BCD countries with legislation on lobbying were also
involved in the preparation of this report through a consultation process in the period of-January
March 2008.

The report was prepared by Janos BertokpWUation and Integrity Division of the Public
Governance and Territorial Development Directorate under the leadership of Christian Vergez,
Head of Division. Special thanks are given to Michael Nelson, Registrar of Lobbyists, Canada
and Catherine Macquari¥ice-Presidenfor Public Service Values and EthicsCanada Public

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008



Service Agencyor co-chairing the Special Sessiam Lobbyingand their substantive advice.
Special thanks are also due to Marie Murphy and Karena Garnier for their assistance in the
preparation of the publication.
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ACRONYMS
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FBI = Federal Bureau of Investigatiod.S.
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KIG = National Chamber of Commerdeoland
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LRA = Lobbyists Registration AcCanada

LRS = Lobbyists Registration Systel.S.

ORL = Office of the Registrar of Lobsts Canada
PiS = Law and Justice Party, Poland

PLN = Polish Zlotyctcurrency

RCMP = Royal Canadian Mounted Police
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EXECUTIVE SUMMARY

Lobbying: Globalised practices and emerging concerns

Interestgroups that make efforts tmfluence government decisions are commonplace
modern democracied.obbyists canbring in invaluable information and datafor more
informed decision makindNowadays, lobbying is a worldwide phenomenon, and globalisation
has established similar lobbying techniques across continents.

Lobbying is a reality in government decision makiagd many countries have already
established standards and procedures for enhancing transparency in lobtginever,
emerging concerns in m@ny societiesare pushing lobbying onto the political agenda

Lobbyingis often perceived negatively, as giviagp e c i a | advantages to Ovoc:
and with negotiations carried on behind closed dpargerridng the dwishes of the whole
communt y6 i n publi.c decision making

When lobbying reaches the political agenda, policy makers and legislators face the
challenge of determining whethelo develop standards and procedurdsr enhancing
transparency in lobbyindf the response is yes, a furthehallenge ishow to choose from
available options such as legislation, regulatidrvoluntary or mandatory or a policythat is
balancedfair to all parties,enforceableand adequately addresses concerns within their own
socicpolitical and administrate context.

Although decisions on developing or updating regulations for enhancing transparency in
lobbying have obtained political support in several countries, setting standards and rules for
enhancing transparency in lobbying has propedicularly difficult because it an become a
sensitive political issue.

Good governance: Enhancing transparency and accountability lobbying through
legislation

This report is a review of the experiences 0OECD countries to shed lightthrough
legislationon t htee royny s o f Thd O&E®Dbsyrivey gnd discussions with officials in
charge of designing and implementitegislations andegulations on lobbyirfgconfirmed a
strong interest in bringing together lessons learned to develop guidance that could support
debde on lobbying.The resultingguidance together with @eview of existing legislations and
regulations for enhancing transparency in lobbyiagsist of key parts of this repoht. order to
obtain the views of stakeholders, representatives of businéy, &ssociations, professional
assoaations, civil society organisations and academics were also involvbd preparation of
this report througla consultatiorprocess.

Since Gt takes two to lobb§ ,obbyists shareesponsibilitieswith public officials for
ensuringtransparency, accountability amategrity in lobbying Consequentlyjoint efforts to
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achieve compliance with expected standards are vital, if lobbyists and public officials mean to
avoid stigmatisation of the phenomenof lobbying and mad& most of its benefit for public
decision making.The report supportthe development of a good governance approach and
measures throughdeeper understanding pbtentials and limitations of existing legislations

and regulationsin place forenhaning transparency in lobbyinghamely in

1 Building a fiFramework for Enhancing Transparency and Accountability in
Lobbyingo: thefirst chapter presents the building blocks for developinguaéwork
It provides ecision makers withguidance andpolicy options tomeet public
expectations for transparency, accountability, integrity and efficacy when considering,
legislation or regulatiofor enhancing transparency in lobbying.

i Comparative overview. the second chapter reviews key aspects of existing
legislations andegulations and analyses approaches, models and trends to identify a
set of buil ding blocks and 6éstate of t he
practices.

1 Country experiences understandindiow existing legislations and regulations reflect
the sociepolitical and administrative context is vitahnd experience shows that
legislations and regulations on lobbying have developed incrementally as part of the
political learning procesLCountry chapters highlight key stages of the evolution of
legislations on lobbying over the past two decades in Canada, thenatidnal
experience in Quebec, and the Polish efforts to improve transparency in lobbying in
the lawmaking process through new legislatidn.addition, these chapters outline
challenges and lesserearned in implementing legislation, in particular supportive
institutional and procedural frameworks and measures for enforcement.

Building a legislative framework for enhancing transparency and accountability in lobbying

Based on lessons learned in stixig legislations the building blocks of theFramework
were developed together with officials in charged#fsigning and implementing legislations
and regulations on lobbyingto offer a practical guidance to decisiomakers if they are
considering develament oflegislationor regulation as an optioit should not be construed as
advocatindegislation oregulation as the sole possible option.

The Framework does not aim at providing detailed provisions and technical advice on
designing and implementirggislationsand regulationsOn the contrary, iaddresses a series
of interrelated issues that might logically guide the development of a national framework
including:

1 Developing standards and rules that adequately address public concerns,
conform to the sociepolitical and administrative context, and are also consistent
with the wider regulatory frameworkio develop a suitable policy response, it is
necessary tproperly understand the challengehy public concerns pushed lobbying
to the political ageda.Cl ar i f yi ng t h & whpthebit is cefated t@a oncer n
accessibility to decision makershe integrity of government decision making or
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apparent conduct in lobbyirigprovides decision makers with directions for defining
proper responses to addsethem. Although globalisation hagstablshed similar

met hods of l obbyi ng, actual l obbying practd.i
democratic and constitutional settinGonsequently legislation cannot simply be
copied from one jurisdiction to ana@h as theyare interrelated withconstitutional
traditions and rights, for example to petition government, and mechanisingefest
representation and consultation mechanisms, sucts@sal partnershigp 6Public
authorities have aprincipal task to establish standards of conduct for public
officials who arethe target ofobbying. Public officialsare responsible foensuimg

that their contacts with lobbyists are conducted in accordance with relevant principles
rules andprocedures, in particulato ensure impartiality, provide authorised
information, enhance transparency and avoid conflict of interest

1 Ensuring that the scope of legislation or regulation properly reflects public
concerns and suitably defines the actors and activities coverethis is a condition
to establish enforceable standards and rulesefiedtivdy resolve the mystery of
6who is trying to influence whom,Inhow and
ddfining the scope of lobbying activitiea balance should be reacheddffecively
taking into account the different types of entities and individuals that may engage in
lobbying activitiesand the needo provide a levelplaying field for all stakeholders
The primary target iprofessional lobbyistswho receive compensation foareying
out lobbyingactivities such as consultant lobbyists a@nehouse lobbyistsHowever,
public concernmay demanda broacer and more inclusive defintion of lobbying
activitiesto provide a level playing field for all interegtoups intending to fluence
public decisions.

9 Establishing standards and procedures for disclosing information on key aspects
of lobbying such as its intent, beneficiaries and target®isclosure is at the heart of
effective regulationfor enhancing transparency in lobbyimgn effective disclosure
systemprovides officials and the public with sufficient information to clearly identify
lobbying activiessThe publicbs right to know shoul d
avoiding excessive demarnbhis can create a burdensome disatessystem that may
collapse under its own weight or could encourage-cwmnpliance. Disclosure
requirementsat a minimumsolicit lobbyists toidentify the interest being represented
by naming their clients, beneficiaries atiek objectives of lobbying detties. This
core information shouldbe disclosed in regular reporta a public registry. Proper
identification of clients may wellrequire financial disclosure to recognise main actors
in strategic alliances or behind front groups. effective discloste systenrequires
timely registration and periodic reporting of lobbying activitiesto provide credible
and upto-date informationon what takes place in the world of lobbyingew
information and communication technologies, in particel@ctronic filing through
the Internet,make possible the collection, processing and dissemination of large
quantities of informationHowever, registration and reporting forms should properly
structure disclosed information to avoid overload and facilitate researchustid p
scrutiny.
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1 Setting enforceable standards of conduct for fostering a culture of integrity in
lobbying. Lobbyists share the responsibility for ensuring integritiobbying sinceit
takes two to lobby Selfregulation in the form of iefessional codemay state ground
rules for lobbyistdan their relations with public officials, with other lobbyists, with
their clients and with the public, for instance to avoid representing conflicting or
competing interestsWhen perceivedconduct of lobbyists raisesignificant public
concern maintaining trusin government decision makingowld requiregovernments
to set professional standards of conduct for lobbyiBten proactive measures for
supporting voluntary compliance, for example by providiegess to yblic officials
and consultation documents, legislationcould be consideretb foster principles of
good governangein particular integrity and honesty, transparency, accuracy of
information serving the public interest andaading conflict of interes

1 Enhancing the efficacy of regulation by putting in place a coherent spectrum of
strategies and practices for supporting implementation and securing compliance
Achieving compliance is a particular challenge when governments enter into new
fields of reguation, such as lobbyinglhe Frameworktherefore outline strategies and
practicesfor supporting implementation througiommunication, education, formal
reporting, leadership, managerial directives, incentives, sanction and €o
ordination. Putting legislaion andregulation into effechecessitatethe involvement
of all key actorsin particular public officials and lobbyists, to establish a common
understanding of expected standards in daily practsible and proportional
sanctionsappliedfor both bbbyists and public officialin a timely manneprovide
6teethd for e f Hewever, dleguate mdtitationaleamangements
including administrative independence, capacity antiaityi are indispensablfor
effectively administering legidation or regulation on lobbying, for example by
providing interpretation to support daily applicatieprifying timeliness and accuracy
of disclosed informatiorto detect nortompliance and take timely actio&ood
governanceequires reviewing implemeation and impact of regulation on a regular
basis and makingecessary adjustments to meet growing expectations of society for
transparency in public decision making.

Learning from practice: Comparative overview and country experience with lobby legislatio

Globalisation hagstablishedimilar modes of lobbying practices acrassvide number of
nations, creating common problems and raissngilar issues and expggations in diverse
societies.However, standardsand rules in legislation cannot simply be cag from one
jurisdiction to anotheras each political systemaluesits intention differently and varies
legislative provisionsand judicial practicesaccordingly. Instead, this report supports the
identification of common challengesand a set of poss#loptions that take into account
country contextThis caveat is particularly pertinent in Europe, where nations with corporatist
traditions are experiencing the tension between two forzasely

1 Theforcesof globalisatiorthat established similar lobimg techniquesand

T Respect for 6soci al partnershipsé that have
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Each legislature has to review both the needdgislation orregulation and its precise
form in the light not only of international experience, but sfatvn constitutional arrangements
and its prevailing political cultureHaving identified broad contextual influences on lobby
legislations andegulatiors, a comparative overvieexaminst he Ost ate of the art
following a series of questienthat mightlogically guide the legislation of standards and
rules for enhancing transparency and accountabilitplibying:

1 First, who is to be regulatedrhis is a fundamentally difficult issue for someuotries
and in some situations.

1 Second, wat slould they be required to disclos€Ris is the meat of lobby regulation,
and the most difficalto formulate parsimoniously.

1 Codes of conduct, in various forms, are addressed by asking how lobbyists can be
regulated, and led on toelissue of securing cqtiance.

1 Finally, how can the integrity of lobby regulation be ensured?

Comparative reviewof experiences in North America, Europe and Australiaws that
lobby legislations andregulations have developed incrementallyRequiremerd in lobby
regulation hge ranged from registering interests appearing before legislative committees to
requiring extensive disclosure of lobby undertakirgsgulatory schemes vary, depending on
the cultural and constitutional background of each std&vertheless they shamore in
common in their approach, purpose, standards for transparency and measures for
implementation. Where transparency and integrity are the principal goal¢egiElations
effectiveness is best achieved if definitions are broad and inclusive, andedtee thf lobby
activities is also defined broadly and inclusivelidlowever, compliance is best secured if
definitions, and exemptions, atmambiguous and clearly understood by lobbyists putalic
officials, practical in applicatiorand obust enough taupport legal challenges

Regul ation of | obbyi st sd behavlhesaestablishs f oc us
principles of behaviour such as honesty, openness and professionaliand rules to enforce
them. Current debate centres whether codes shouldbe voluntary or imposed by law
experience suggests that legislative regulation is prefedabbensidering the impact of codes,
and other regulatory features of lobby legislation, it should be remembered that lobby regulation
cannot be frestanding.It is part of a regulatory regime consisting of laws, policies and
practices that are interdependent and establish the principles of good governance across the
public sector.

Any jurisdiction considering the developmentlegislationor regulationas an ption for
enhancing transparency in lobbying should not selyew thér need for standarda the form
of legislation orregulation but also its precise form in light of international experience and its
own constitutional traditionin this report acowntry chaptemprovides invaluable insights dwey
stages of the evolution of lobbying legislation in Canafifier a decadeof experience in
implementing legislation on lobbyindiigher expectations of transparency and integrity
brought lobbying back to the political agenda in Canadato both strengthen standards in new
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legislation and powers of the Commissioner of Lobbying in charge of the implementation of the
newLobbying Act

The issue oflegislation on lobbying has alsoreachedfor political support inmany
European countries, from Italy to Central Europeanntries The experience of Poland reveals
how thescope of draft legislation moved from the original repressive criminal approach to
a good governance approacho promote transparency and accounigbih the lawmaking
process.A particular emphasis is given to explain how complementary measures, such as
procedures supporting access to public information and consultation mechanisms, promote good
governance ithe specificsociopolitical and adminisative context

Country chaptes give unique insights including statistical data on implementation
measures for puttingegislaton on bbbyinginto effect at the national level.he report also
shares experience of the subational level, namely the degn, implementation and impact of
the Lobbying Transparency and Ethics Atthe provincial level in Quebec

This report is a contribution of the OECD to support the policy debate when governments
consider legislation on lobbying. Complementary weookild, in the future examine alternative
options to legislation and government regulation, in particular reviewing experience of the
design, implementation and enforcement policies and practices to improve transparency in
lobbying, as well as setegulation bylobbyists.

1 The Special Session on Lobbying took place éhJune 2007 in Paris. Further details, including agenda,
documents and presentation slides can be consultesvatoecdrg/gov/ethics
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CHAPTER 1:

BUILDING A LEGISLATI VE FRAMEWORK FOR ENH ANCING TRANSPARENCY AND

ACCOUNTABILITY IN LO BBYING

This chapter presents key building blocks that provide decision makers with guidance to meet public
expectations for transparency, accountability, integrity and efficacy when considering, drafting, debating and
implementing legislation or government regulations for enhancing transparency and accountability in lobbying.

The building blocks address a series of interrelated issues that might logically guide the development of a
comprehensive legislative or regulatory framework for enhancing transparency and accountability in lobbying,

including:

T

Developing standards and rules that adequately address public concerns, conform to the socio-political
and administrative context, and are also consistent with the wider regulatory framework.

Ensuring that the framewor kds s c o pudtabpyrdefipes the actors arfdl
activities covered in order to establish enforceable standards and rules.

Establishing standards and procedures for disclosing information on key aspects of lobbying such as its
intent, beneficiaries and targets.

Setting enforceable standards of conduct for fostering a culture of integrity in lobbying.

Enhancing the efficacy of legislation or regulation by putting in place a coherent spectrum of strategies and
practices for supporting implementation and securing compliance.
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Introduction
Lobbying A global practice that raisegoncerrs

The existence of powerful intere$tgorporate, private or other jurisdictions such as-rsafional
government$ that make efforts to influence government decisions, in particular policy making, legislation
or the awad of contracts, is alaily reality in modern democracies Lobbying is often explicitly
recognised akegitimate and essentiagiven the complexity of modern government decision making and
the wide impact of government toddyobbyists can bring in invaluéb information and data thatan
enable more informed decision making and result in more effective public policies.

There are concerns in many societies that lobbying givgse c i a | advantages to
i nt e raedsthatn&gotiations carried onhb closed doors caaveride the dwishes of the whole
communityin public decision makinglhese tendenciesere considered a major threat to public trust at
the OECD Ministerial meeting oftrengthening Trust in Government: What Role for Governmehtin
21% Century? Moreover, allegationsare often made thdbbbying borders too frequently on influence
trafficking. Thisis a potentiallydamagingrust inthe integrity of democratic institutions.

Definition and scope

Lobbying is not a hew phenomenan government decision makinghe concept of lobbying goes
back many centuriesThe essence dbbbying involves solicited communication, oral or written, with
a public official to influence legislation, policy or administrative decisioné Although lobbyng most
often focuses on the legislative branch, it does also occulinwilie executiveand suknational
governments as well, for example by influencing the design of development projedtseavadard of
contracts

Although globalisation hasstablshed similar methods of lobbying, actual lobbying practices are
deeply embedded in a count r vy 0Roristancedheyakinterelateain d c o
with constitutional right to petition governmenmntferest representation and consultatiechanisms, such
as 6social partnershi.oThe findings of anOECD survey indicated thamno single legal definition of
lobbying is used acrossembercountries Existing rulesrelated tdobbying reflect particular concertisat
they attempt to addregstheir national contexts

Enhancing transparency an@ccountability inlobbying: Good governance approach

While lobbying is widely considered a legitimate actiyigr seacross OECD countries and beyond,
it continues to havaegativeconnotationgn mary societiesIn order to combat outright abusesuatries
have already established criminal provisions against illicit influencing of public decision mslaigas
trading in influence, bribery and other forms of corruptidrerely penalising illicit influencing of public
officials, however, may not be sufficient to maintain trusin public decision making.

Effective standards and procedures that ensamsparency and aguntability in decision makingre

essential to reinforce public trus§there is agrowing recognition that regulationpolicies and practice
which requiredisclosure of information on key aspects of the communication between public officials and
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lobbyists have become vital aspects of transparency °rcéitury democracies tmpowe citizens in
exercising their right to public scrutiny. Measures promoting a culture of integrity are also an integral
part of thed @od governandeapproachparticularly thosehat clarify expected standards of conductn
lobbying for both public officls and lobbyists.

Increased public expectationf transparengyaccountabilityand integrityin public life have given
new impetus to revisiexisting governance arrangements in recent years and piai®dng to the
political agenda iMNorth America, Erope and Asiaas well as inthe European UnionAn increasing
number ofproposals for legislation for enhancing transparency in lobbyifgve been presented to
legislators inmany OECDcountriesin orderto meetdemandghat more public lightshould be ked on
communicationdetween public officials and reentatives of interest grougsmerging good practices
in corporate governance alsacourage voluntary disclosure of participation in public policy development
and lobbying of corporatiorfs

Aims andstructure

Decisions on developing or updating regulations for enhancing transparency in lobbying have
obtained political support in several countri¢sowever, setting standards andules for enhancing
transparency imobbying has proved very difficult imany cases becausecdnalsobecomea sensitive
political issue When lobbying reaches the political agenda, policy makers and legisiapicltyy face he
challengeof determiring whether and how to develop enforceable policies or regulatory framework
for enhancing transparency Inbbying that is balancedair to all parties,and adequately addresses
concerns within their owsocicpolitical and administrativeontext.

The Framework is a point ofeferencethat designed tesupport decision makers whenobbying
reaches the political agendaThe principal aim of theFrameworkis to provide decisiormakerswith
policy options to meepublic expectations for transparen@agcountability,integrity and efficacy when
considering, drafting, debatingand implenenting policies and rules for enhancing transparency in
lobbying

The Frameworkis primarily designed to helgecisionmakers at theentral government level The
Frameworkcan also provide general guidance for-gakionallevel governments to review arichprove
their governanceystentor enhancing transparency and accountability in lobbying

The Framework is intended as guidance to decisiakers if they are considering development of
strategy, policy or regulation as an optiomhe Framework should hdbe construed as advocating
regulation as the sole possible optidihe Framework does not aim at providing detailed provisions and
technical advice on designing and implementing strategies, policies and regulatiotie contrary, it
provides goractical point of reference with policy directions and optiongo be considered by decision
makers in order taletermine whether, and how, to devekimtegy, policy and practices arregulatory
framework

Rather tharproviding detailed provisions, the Framawaddresgsa series ofinterrelatedssues that

might logically guide the development of a national frameworkfor enhancing transparency and
accountabilityin lobbying, including:
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1 Developingstandards and rulésatadequately address public concernsanform to thesocic
political and administrative contextndarealso consistent with the wider regulatory framework.

1 Ensuring that its scope properly reflects public concernssaitebly defines the actorsand
activities covered in order to establishackable standards and rules

1 Establishing standards and proceduresdisclosing information on key aspects of lobbying
such as its intent, beneficiaries and targets

1 Settingenforceablestandards ofonductfor fostering a culture of integrity in lobbying.

1 Enhancing theefficacy of regulatiorby putting in place a coherent spectrum of strategies and
practicedor supporting implementation asécuring compliance

The Frameworkwas developed on the basis mdviewed experiencesn OECD memberand non
memter countriesthat have alreadglesigred and implemered regulationson lobbying’ They reflect the
lessons learned inountries with diversaociaopolitical and administrative context¥he Frameworkis
developed in parallel witthe Green Papémpreparedy theEuropean Commissicas part of its European
Transparency Initiativéor the supranational level.

The Framework is intended to be used in conjunction with exiQBGD policy instruments and
guidance on, in particular:

1 Promoting integrity in the yblic service, such ashe 1998 OECD Recommendation on
Improving EthicalConductin the Public Service and the 20@¥ECD Recommendation on
Guidelines for Managing Conflict of Interdstthe Public Sevice.

1 Enbhancing gality of government egulatons, such as thd995 OECD Recommendatioom
Improving the Quality of Government Regulation ahé 2005 OECD Guiding Principles for
Regulatory Quality and Performante

Policies and rules for enhancing transparency in lobbgameffectively address public conceirn
related to the integrity of governntestecision making or conduct of lobbyigtsvhen theyprovide visible
and accurate standards that meet public expectationsThese standards for enhancing transparency,
accountability and integrity in lobbying establishe foundation for appropriate conducboth for
government officials and lobbyistélowever, attaining compliance with established standards is also
necessary, if lobbyists and government officials meamvoid stigmatisation of the phenomenaf
lobbying.

Establishing standards, even hetform ofregulation cannot solve all problems related to lobbying.
Effective policies andregulationsfor enhancing transparency in lobbyisgould bewell integrated into
the wider constitutional, legal and administrative frameworksi including acces$o information laws,
conflict-of-interest rules, etc.i to reinforce a culture of integrity in publimstitutiors. Achieving
compliance is a particular challenge when governments enter into newdiigddicy or regulaton, such
as lobbying.The Framewak thereforealso outlines a coherent spectrum of strategies and practices to
support implementation and enforcement.
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11 Developing an appropriate framework

1.1.1 Developing a framework for enhancing transpamcy and accountability in lobbying to
maintain trust in government should begin wittiarifying public concerns Careful analysis should take
into account available options including policy measures, voluntary and mandatory regulatibmvith
the aim ofdrawing up a proposal that adequately addresses public concerns.

To develop a suitable policy response that aims at fostering trust in public decision mbiang
preserving the benefits of the free flow of information to decision makers by lobbyistaieitessary to
understand properly the essence of the challengevhy public concern has pushed lobbying to the
political agendaC | ar i f yi ng t hiewhgtherttlisireta@dtaccessibilityeto decision makers
the integrity of government de@s making and/or apparent conduct in lobbyingrovides decision
makers with directions for developipgoportionalresponses to address them:

1 When concern is related &mcessibility to decision makersmeasures to provide a level playing
field for all stakeholders interested in participating in the development of public policies is
indispensablé f or i nstance to ensure that not only t
voice.

1 When public concern is about thitegrity of government decision m&ing, measures to ensure
transparency anaccountabilityi for instance through enhanced openness in the degisading
process, lobbyist registration and regular disclosure of lobbying activitiesome essential in
enabling the public to exercise, lime with freedom of information legislation, the right to know
who attemptdo influencepublic decisions

91 If perceivedconduct in lobbying raises public concern, clear standards of expected conduct
should be establishédfor instance by establishing atdéards of conduct for public officigléin
particular decision makerand by a voluntary or mandatory code for lobbyists.

Better understanding of public concemso provides policy makers with indicationsdetermine
the most appropriate form of proposd measuresfor achieving complianceFor instance whether
compliance with proposed standards could be achieved on a voluntary bakitloer there is a need for
legislation oregulationwhichgives6 t e érbughihelégal framework.

1.1.2 Standardsand rules related to lobbying must respect and conform to the spoidical and
administrative context in each jurisdictionin particular, lobbying regulation should take into account
constitutional conventions and established democratic practices.

Globalisation hasestablishedsimilar modes of lobbying practices acrassvide number ohations,
creating common problems and raisisignilar issues and expectations in diverse societizsyever,
standards, rules or even legislation cannot simply be copidtbm one jurisdiction to another, as each
political system values the intentionmdlicies andegulatiors differently and varies legislative provisions
and judicial practiceaccordingly.

Any jurisdiction consideringhe development of policies oeguldions for enhancing transparency in

lobbying should not onlyreview the need for standards or regulationbut also itgpreciseform in light
of international experience and its own constitutidredition In addition, the prevailing political culture

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008

18



andtraditions should also be considered, particularly in relation to institutionalised consultation processes
such aswith representatives of employers and employeéssno c i a | partnershipsé and

1.1.3 Standards and rules related to lobbyinghould be consistent with the wider regulatory
framework that fosters good governance.

Effective policies,standards andulesfor enhancing transparency in lobbyicgn neither be initiated
nor reformed in isolatiorMs part of a complex regulatory framerk, it must affect, and be affected by,
other elements of the wider regulatory frameworkthat se$ the standards fogood governanceFor
success, the design must take into account what already exists or may be lacking jpolatiesr and
regulatory agas, in particular:

9 Standards of expected condestablishedby codes of conductor public officials

1 Provisions criminalisingundue influencing of public decision making, such as influence
trafficking, bribery andther corruption offences.

1 Constituticnal right to petition government, exerciséreedom of speech and association.

9 Processedor regularlyconsulting representatives of employers and employees, for example in
the frameworkob soci al partner ships©d

9 Policies and practices for enhanciegizen engagementthrough public consultation and
participation.

9 Standards and procedures to ensaceess to government informatiorrelated to the decisien
making process, for instance by freedom of information legislation.

Judicial and administrativeeview of decisions
Procedures foreporting corruption and providing protection.

Rules orpolitical partiesandelecton campaign financing

=A = =4 =

Procedures foreporting misconduct and providing protection for vistleblowers.

The design anddjustmenibf standads andrulesfor enhancing transparency in lobbyislgould be
harmonised with those element$ the wider regulatory frameworthat foster a culture of integrity
transparency, accountability and accessibility in governmé&hese interdependent and mutually
reinforcing elementsof the regulatory framework create an environment that fosters good governance.

1.1.4 Fostering a culture of integrity in public organisations and decision making entails clear
standards of conduct for public officials when contacted lobbyists.

Public authoritiesare principally responsible for establishing standards of conduct for public

officials who arethe target oflobbying. Principles, rules and procedurskould give clear directions to
public officialswith whichtheyare pemitted to engage with lobbyist®ecision makers set an example by
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their personal conduct in their relationship with lobbyiBisblic officials have the responsibility to ensure
that their contacts with lobbyists are conducted in accordance with relpviaciples rules and
procedureset out by the wider regulatoand policyframework, in particular by the codés decision
makers civil and public service

Public officials should conduct their communication with lobbyists in a wayltbats the clsest
public scrutiny, in particular:

1 Ensuring impartiality i by avoiding preferential treatment, for instance by providing balanced
opportunities for various interest groups to make representations, and by ensuring that
information provided to one interggtoup is also available to all other interest groups.

1 Providing authorised informationi by , for exampl e, avoiding t
informationdé that is not available togbrhe pub
policy intenton), planned public procurement initiatives or commercially sensitive material (
trade secrets).

1 Enhancing transparencyi in public decisioamaking process by disclosing information on
communicationwith lobbyistsand information received:his coud be achieved byfpor example
providing an indicative list of interest representation consulted in the formulation of public
decisionsand a summary of information received from lobbyist in the legislation process

1 Avoiding conflict of interesti by disdosing relevant private interestsuch as relationships
business interests, investments, outside employment negotiations or job offers that may create
actual, potential or apparent confluft-interest situationsn the decisiormaking processin
addition, public officialsare expectedo take necessary steps to resolve or manage ceuwiflict
interest situations, for instance by withdrawing themselves from the denisikimg process.
Accepting gifts and hospitaliiyin particular when they havwmore tha nominalvalue or are
received repeatedly from the same solirceuld also be interpreted as a signal of obligation or
support.

1.1.5 Maintaining trust in government may require the establishment of specific restrictions for
public officials leavingthei of f i ce, i n tohfef 6f opremn i oofd sé cdaualiingg whi
lobby their former organisations.

It is increasingly acknowledged thiitrmer public officials with knowledge and access to other
public officials are an assetn the lobbyistéworld. Lobbying government by former public officidlghe
most highlighted part ofiistalgrewing corceroih maderngdentboraciesd p h e

These concerns are driving some legislators to establish specific restrictions, such ate adequa

6coodfifng periods during which for mer public offi
Further restrictions might al so f or biThepuokibitiorg 6 c o n
against using 6cnféemda&inns aValind oomatli obhe inform
made public.
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1.2 Clearly define the scope of policy or regulation on lobbying

1.2.1 To provide an effective framework for implementation, the scope of policy or regulation for
enhancing transparency in lobbying should be clearly defined, in particular:

1 What actors and activities are covered as lobbyists and lobbyingnd
1 Provide proper descriptions of exclusions.

Clear definitions of who is a lobbyist and what activities are considereditmphye a precondition
for effective application opolicies orregulatiors for enhancing transparency in lobbyiifighey are ¢
resolve the mystery of &édwho i s inpuplic degision makingmf | ue nc
defining the scope of Idlying activities a balance should be reachedeffectivelytaking into account the
different types of entities and individuals that may engage in lobbying act&itishe neetb provide a
level playing fieldfor all stakeholders

Policies or regulatins shouldprimarily target those who receive compensation for carrying out
lobbying activities such as consultant lobbyists dnehouse lobbyistsWhere public concern demands it,
lobbying activitiesshould be more broadly and inclusively defintedprovide a level playing field for all
interestgroups intending to influencpublic decisions.The measures for enhancing transparency in
lobbying, however, should take into account the specificities of these interest groups.

Definitions can be refined by sgifying that certain classes of actors or activities are excluded
from the policies or regulations An example of this is communication that is already on public record,
such as formal presentations to legislative committgeblic hearings and establisheonsultation
mechanismsSuch exclusions may reflect constitutional conventions, the -patitical history of the
jurisdiction and the practical realities of conducting business between government$nstance,
representatives of other governments excluded as they act in their official capacity.

1.2.2  Definitions of lobbyists and lobbying should be robust and unambiguous enoughitiostand
legal challenges.

Definitions shouldnot allow space for misreading misunderstanding or misinterpretatiand
should be robust and unambigudaghe greatest extent possibldey should be able to withstand legal
and court challenge¥/ague and partial definitions of who is covered by plécies orregulatiors and
what activities are encompassed could welllanger the proper functioning pdlicies orregulatiors for
enhancing transparency in lobbyiagd lead to nocompliance Moreover,it canincrease public cynicism
about the effectiveness tife policy orregulationand jeopardise efforts to maintaialgic trust
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13 Establish clear standards and procedures for collecting and disclosing information on
lobbying

1.3.1 Disclosure requirements can generate much informatioHowever, an effective lobbying
regulation should ensure that:

9 Collected information is relevant to the core objectives of ensuring transparency, integrity
and efficacy; and

1 Demands for information are realistic in practical and legal terms.

Disclosure is at the heart effectiveregulationfor enhancing transparency in lobbyign effective
disclosuresystem shoulgrovide officials and the public with sufficient information to clearly identify
lobbying activities. When public concern is about decisions being made out of the public eye, key
objectives areto:

1 Establishpolicy or reguldion in order to disclose information on who is trying to influence
public decisionsand

1 Develop supportive transparency measamgs mechanismhat enable the public to exercise its
right to know

Examples of the latter might include lobbyist registmatard periodical reportingMoreover, social
responsibility considerations may encourage voluntary disclosure by corporations about their participation
in public policy development and lobbying.

The publicbs right to knoavoiding excebstve dereandhigh, ian c e d
turn, can create a burdensome disclosure system that may collapse under its own weight, or could
encourage neoompliance or delays in providing the information.

In addition, the demand for information should t&refully balanced with considerations of
legitimate exemptions to opennesisfor instance to protectonfidential information, such as trade
secretsas well asto avoid collusion.Consequentlydecision makers should consider how to strike a
proper balanceThis will ensurethat the information requested by disclosure is crucial to achieve the
declaredbbjectives ofolicy orregulation.

Enhanced openness is crucial for maintaining trust in government and public deditierefore
meaningful disclosure shouldrovide pertinent but parsimonious information on key aspects of
lobbying activitiesn order to shed light on how public decisions wiafliencedby stakeholders or vested
interests.

1.3.2  Core disclosure requirements should elicit information that:

1 Captures the intent of lobbying activity;

9 Identifies its beneficiaries; and
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1 Points to those offices and institutions that are its targets.

Disclosure requirements should, at a minimum, solicit lobbyistedéatify the interest being
representedby naming thi clients and beneficiaries, as well m®viding details on the objectives of
lobbying activities. This core information should be disclosed in regular reports in a public registry.
Proper identification of clients and actual beneficiaries of lobby iHeBvmay wellrequire financial
disclosure to recognise main actors in strategic alliances or behind front groups.

Moreover, lobbyists shouldisclose information on thgovernment officesand institutions being
lobbied in their regular reports inpaiblic registry.

When contacting public officialdobbyists may also be requireditentify themselves for example,
with registration numbers, passes, badges or similar authorisation

1.3.3  Supplementary disclosure requirements should take into consideratitve legitimate
information needs of key players in the public decisioraking process as well as facilitate public
scrutiny.

Even when regulation succeeds in securitgre information on lobbying, it will rtonecessarily
satisfy the legitimate informatiomeeds of key playerfn the government decisiemaking process.
Depending on these needsd on any other existing information systems related to a process in which
dobbyingboccurs supplementary disclosure may be required from lobbyistsn particularby:

1 Decision makersi Legislators and ministers may want to know where lobbying pressure comes
from to understandvhether itreflectsbroaddomesticpublic opinionor foreign interestsThey
may also waninformation about lobbying coalitions and technigjwe the fees involvedn
lobbyingin order to understand the power of monaylébbying activities.

9 Citizensi In order to facilitate public scrutinfor example through civil society organisations
and the mediasupplementary disclosure may be requit@deveal the relative attention paid to
competinggroups of interestspending detailsin particular the large expenditures to generate
grassroots communicationdpbbying technigues organisational membershipand, where
permitted, arrangements fosuacess feeso r contingency paymenis Evolving public
expectations may also demand supplementary information, such as clarification of whether the
clients and beneficiaries represented had previously received public funding or contracts.

1 Watchdog bodiesi Public offices in charge of detectingyiestigatingand prosecutig breaches
of rules may want records that help them track potentially illicit lobbying undertakings, for
example by reviewing financial disclosuréshey may need to verify, for exampleheher
lobbyists were former public officialsr may need to be cleared for security purposes (for
example checking criminal records)n addition, where prosecution is contemplated,
documentation and extensive records are essential; regulation may benbestfslobbyists are
required to hold relevant records for a given period, or to file them in a separate process.

However, policy makers and legislators should also bear in mind that requesting too much

information can also obscure disclosure on lobbyaggvities. To avoid information overload, when
policy makers and legislators consider adding considerably more disclosure requirements to registries, they
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may find it helpful to establish twter registry sites so that core disclosure can be supplethbpteore
extensive reporting, for instance sensitive sectordHowever, decision makers should also take into
consideration that the more complex the disclosure system is, the more expensive and difficult it is to
supply and manage it.

Policy makers andkgislators may also considdefining information requirements according to
the type of lobbyist In case of disclosure of supporters, the category of lobbyists would determine the
kind of information requiredFor instance, informatioaboutclients andcorporate affiliations that fund
lobbying would be appropriate supplementary disgte from consultant lobbyist@n the other hand,
requiringinformation on significant interests involved in their lobbying activitiesild be more important
from notfor-profit organisations.

1.3.4 To adequately serve the public interest, disclosures on lobbying activities should be made in a
registry and updated in a timely manner in order to provide credible aneatdate information to the
public and public officials.

Reporting deadlines are as important as disclosure itselfovide timely informatioron what takes
place in the world of lobbyingAn effective lobbying disclosure systemquires timely registration and
periodic reporting of lobbying activitiesto provide credible and ufo-date information that satisfies
legitimate demands for effective analysis.

New information and communication technologies, in particeliectronic filing throughthe Internet,
make possible the collection, processing and disseiminaf large quantities of informatiomisclosure
through éectronic filing and reporting provides numerous benefits, in particular:

1 Convenience Registrants can filefficiently from their offices.

1 Flexibility i Forms can elicit quantifiable informatiorfor analysis. New information
technologies also allow filing of copies of existing documents and reports.

9 Accessibilityi Internet access to reports eliminates the physical centralisation of information and
makes that information readily available to memsbof the public as well as officials, thereby
facilitating transparencgnd public scrutiny

1 Comparability 7 Structured information can facilitate analysis and avoid information overload,
for example by using hyperlinks for providing further details pectfic aspects of lobbying.

1 Costeffectiveness Information can be easily stored with substantially reduced archival and
documentation storage costs.

As members of the public could have difficulty analysing much of the information that can be made
available, theregistry processeshould be innovative in developing formieat elicit genuinely useful and
reliable information Registration and reporting forms should properly structure disclosed information in
order to avoid overloalas providing too muchnformation can obscure lobbying activities just as
effectively as providing too littlé as well as facilitate research, control and public scrutiny.
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14 Setstandardsof conduct to foster a culture of integrity in lobbying

1.4.1 Lobbyists share the resmsibility for fostering a culture of integrity in lobbying by setting
standards for professionalism, openness and transparency byrsglilation.

While public authorities have the principal task of establishing clear standards of conduct for public
officials who are lobbiedobbyists share the responsibility for avoiding undue influences and ensuring
integrity in lobbying sincefi i t t ak es tSeléregulation Indhle Bogmoof mfessional codes,
developed by associations of lobbyistsprofessioal bodies should be encouraged to establish expected
standards of conduct for lobbyists themselves.

Professional codes may state ground rules for lobbyisis their relations with public officials, with
other lobbyists, with their clients and with the peabfor instance to avoid representing conflicting or
competing interest®rofessional codes play a crucial role in promoting integrity by clarifying expected
standards of conduct as well settingpossible sanctionghen stated standards are breachéavever,
without proper measures and resources for implementationeafatcement selfregulation cannot
achieve its desired objectives.

1.4.2  When significant public concern is raised by the conduct of lobbyiptshlic authorities should
considerthe esablishment of clear conduct requirements of lobbyigidine with public expectations

When the perceivedonduct of lobbyists raises significant public concemgintaining trust in
government decision making would requgevernments and legislators $et professional and ethical
standards of conduct for lobbyis&tandard of conduct for lobbyists could be imposed eitbgpolicy,
for exampleas a condition of access to public officials as part of legislatior.he goal of suclstandards
of conduct is topromote principles of good governancein particular:

91 Integrity and honestyi Requiring lobbyists to conduct their relations with public officials with
integrity and honesty.

9 Transparencyi Requiring lobbyists to disclose relevant information,hsas beneficiaries and
the intent of their lobbying activity, when making a representation to public offitiadgldition,
lobbyists may be required to register and report their lobby activities to the registry in a timely
manner.

9 Accuracy of information i Ensuring the reliability of data provided to public officials, including
the means of obtaining informatiolobbyists should use proper care to avoid the dissemination
of misleading information.

1 Avoiding conflict of interesti Requiring lobbyists to aid conflicts of interest in their
representations as well ast to place public officials in confliatf-interest situationdvioreover,
lobbyists should take careful measures when hiring former officials to avoid the breaching of
t heir -difpooial6i mgppl i ed for .former public officia
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15 Put in place mechanisms for effective implementation to secure compliance

1.5.1 To enhancecompliance a coherent spectrum of strategies and practices should involve key
actors and also carefully balance inceméis and sanctions.

Achieving compliance is a particular challengewhen governments enter into nepolicy or
regulatory fields, such as lobbyingetting up unambiguous rules, especially by providing clear definitions
for the scopeis a precondition for ewessfuly applying policies andegulations irdaily practice.

However, putting regulations into effect alsecessitate the involvement of all key actors in
particular public officials and lobbyists, to establish a common understanding of expeottatdgan
daily practice.Moreover,ensuring complianceé both voluntary and mandatoryentailsthe design and
application of carefully balaned incentives and sanctions in a coherent spectrum of strategies and
practices, in particulathrough

I Communication i to raise awareness of expected standards, a vigorous programme of
communication is just as vital for securing compliance as stern sandfimmsal policies and
regulations are not effective unless there is a mobilisation of key actors, inclubimgsts,
public officials and citizens, for instance tdarify public expectations abouhe policy or
regulationgfor enhancing transparency in lobbying

1 Education’i to developproperunderstanding, commitment and skills for applying the rates$
policiesin daily practice through providing guidance, for instance in the form of training, advice
and focused discussiorisducation should not exclusively target public officials but should also
reach out to lobbyists and the public, for example to enabilem#t to exercise their right to
information related to public decision makiagd support compliance withe principles, rules
and procedures under which public officials are permitted to engage with lobbyists.

1 Formal reporting i to provide official infomation by the administering body independent
auditon implementation and functioning pblicy or regulation.Such reports could algmovide
data on the level of compliance, for instance on registrations and filings, detected breaches and
applied santions, and support interpretation

1 Leadershipi to create an organisational culture that promotes integrity and openness in daily
practice.Senior officials especially set examples through their daily conduct, for instance, when
theyconsistently verify th status of lobbyists, eefuse contact with neregistered lobbyists.

1 Managerial directivesi such as requiring public officials
records of contacts with lobbyists and report possible infractions since officiatslbbbied are
in the best position to require lobbyists to observe codes of conduct and to report failures to do
so.Procedures that necessitate lobbyists to carry passes, badges or similar authorisation in public
offices, or require lobbyists to name ithelients and beneficiaries when they contact public
officials, convey a visible signal about commitment to ensuring complidteeping records of
postpublic employment restrictions for former public officifégsg.on t he r eq-offi red 6
p e r iatsaféciitats compliance.
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1 Incentivesi a comprehensive strategy carefully balances risks with incerivésfor public
officials (e.g.rewarding compliance of civil servantstheir annual performance appraisal) and
for lobbyists €.g. providing acess to an automatic alert system for consultation and relevant
documents, convenient registration and reporting through electronic filing, making registration a
prerequisite to lobbying) to create a culture of compliance with requirements of registration,
disclosure and stated standards of conduct.

1 Sanctionsi combining taditional and new innovative approachdés establishvisible and
proportional sanctionsTraditional sanctions may range from financial sanctiang. fines)
through administrative sanotis €.g. cancelling lobbyists from the registry and/or debarring
them from the registry for predetermined period of time) to criminal prosecutioncase of
illicit influencing. In addition, more innovative approachie®r examplepublic reportingof
confirmed breaches ( 6 genendtsrsignificam chedia mteresicouglé ) wh |
similarly providea powerful sanction where reputation is an important asset.

1 Co-ordination i to ensure the coherencd distinct measuresach element of a comahce
regime should reinforce the others to jointly achieve the overall objectivasolafy or
regulation, namely enhancing transparer@countabilityand integrity in lobbying.

1.5.2  Effective enforcement of lobbyingolicy or regulation entails not oty available dissuasive
sanctions but also their timely application in case of a breach of stated standards.

Applying sanctions in case of n@mompliance isa vital ingredient of strategies and practices for
enforcing policies or regulatiors for enhancingtransparency in lobbyingVisible and proportional
sanctionsshould be appliedor both lobbyists and public officiai® a timely mannert@r ovi de 6t ee
for effective enforcement

Effective enforcement also depends amoperation with officials whora lobbied Public officials
may well assist enforcement by reporting failures to comply with the policy or regul@fiicials also
play a critical role in ensuring that lobbyists who have been formally denied access, for instance lobbyists
cancelled fom the registryare not allowed to circumvent such exclusi®rocedures should also facilitate
c i t ireperting @ breachesto comply with rules for enhancing transparency in lobbying.

1.5.3 Administrators of policy or regulation for enhancing transmrency in lobbyingshould be
independent of political pressure and provided with sufficient resources to effectively carry out their
responsibilities.

Although possiblesanctions are a necessary featureay policy or regulation, they are rarely
sufficient on their own toconstitute a strong deterremtdequate institutional arrangements are also
indispensable for administering policies or regulationsfor enhancing transparency in lobbyjnn
particular:

9 Statusi ensuring administrative independence fiic@ls from political pressuref-or instance,

appointing the principal officials responsible for implementing policy or enforcing regulations for
a predetermined period and clearly defining the conditions for tleenoval.
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9 Capacity i administeringofficesshould be provided with the resources necessaefféatively
implement policies or regulatiors (e.g. through communication andducation)and monitor
compliancge.g.to detect breaches)

1.5.4  Securingthe objectivesof lobbyingpolicies orregulations may also require that officials have
the authority toprovide interpretation, tareview filings, to demand clarifications from registrantsn

the one hand and to pursue investigations further, if necessary, to the point of notifying the need for
criminal enquiries on the other hand

Effective enforcementequires that officials in charge of administeripglicy or regulation are
provided withoperational competencenecessaryo ensure complianc&his includes, for instance:

91 Authority T to provide irterpretation for supporting daily application, to reviamd verify
timeliness and accuracy of disclosed informaiioorder to detect nenompliance and to take
timely action, such asequiring further information orectification of disclosureefusingand
revoking registration when requirements are not. rivigireover, to carry out investigation of
alleged breacheaway require specific authority.

1 Sufficient timeframe i to identify infractions and carry out investigations of complaints of
alleged breaches

1 Clear actionsi to be taken in case of n@ompliancethat may range from informal warning,
formal warning, order for corrective action, to referral for investigation and criminal prosecution.

9 Taking timely and proper measuresto send a signal of visibleommitment in order to ensure
enforcement.

1.5.5 The public has a right to know how public decisions were influenced by stakeholders and
interests.When there is so much at stake that competition for public goods may make it impossible to
achieve compliane with lobbying policies or regulations on a voluntary basis, mandatory regulations
and codesmay be neededo achieve the principles of transparency, accountability and integrity in
lobbying.

Principles of transparency, accountability and integrity cabeatdopted halfieartedly.ln order to
ensure a level playing field for all stakeholders interested in influencing government decision making,
policy or regulation for enhancing transparency in lobbying should be accepted and applied by all
actors in lobbying. When compliance withpolicy or regulationfor enhancing transparency in lobbying
cannot beachieved on a voluntary basisncreased public concern may persuade governments to explore
mandatory regulation.

Successfulcompliancelargely depends otthe level of enforcementthat can be achieved at the
governmental levePublicauthoriies can

1 Require public officials to report the failure of lobbyists to comply with regulations.

1 Investigate failures and prosecute breaches of regulations.
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1 Imposea variey of sanctions such as the denial of access to public officials.
1 Require lobbyists to disclose information.

1.5.6 In order to meet the growing expectations of society for good governance, governments should
review the functioning of lobbying policies or galations on a regular basis and make necessary
adjustments in light of experience with implementation.

Policies and regulations for enhancing transparency in loblaymg@ftendevelopedncrementally as
part of the political and administrative learningpgess.Putting policies and regulations into effect and
regularly reviewing their implementation and impact allows policy makers to hettirstand what
factors influence compliancewith stated standards, rules and procedures.

Therefinement of specificpolicies and regulations for enhancing transparency in loblsfingldbe
seen as only part of a process of enhancing the integrated and interdependent poligiesf and
regulationsto meet public expectations for effectively implementing the pringiglée transparencgy
accountabilityand integrity in lobbying.

2. Statemenof Chairman Alexander Pechtold, Minister of Government Reform and Kingdom Reldkiendetherlands
28 November 2005 in RotterdamThe full text of the Statement can be consulted at
www.oecd.org/dataoecd/0/11/35806296.pdf Further  information on the event is available at
www.modernisinggovernment.com/

3. The Compact Edition of the Oxford English Dictionary notest the nourdobbyd has quite old roots going back to
the 17th century: #fln the House of Co mrhalmorsapartreentbpemt her |
to the public, and chiefly serving for interviews between members and persondamgirizeto the Housed s ee i n

Lobbying: Key Policy Issue©ECD 2006 GOV/PGC/ETH(2006)6

4, According to he Green Paper of the European Transparency Initiafive o bbyi ng means al | acti vi
the objective of influencing the policy formation and decisiomaking processes of tHeuropean institutiond. T h e
Green Paper defindsbbyistsfias persons carrying out such activities, working wagdety of organisations such as

public affairs consultancies, law firms, NGOs, thiakks,corpora e | ob byh awns d sr firiensent ati ve
associations ,  see.auropateu/transparency/eti/docs/gp_en.pdf
5. Governance arrangements to ensure transparency in lobbyirgmparative overview GOV/PGC/ETH(2006)5

Summary of the survey findings can be consultegvat.oecd.org/gov/ethics

6. For example, the Global Reporting Initiative (GRI) requires disclosure on lobbying andpaidiciin public policy
development, as well as the total value of financial ardrid contributions to political parties, potitans and related
institutions. For further information, consult the GRI Reporting Framework at
www.globalreporting.org/ReptingFrameworkDownloads/

7. The Special Session on Lobbying: Enhancing Transparency and Accountabilitght together policy makers and
leading experts oi-8 June 200Tn Paris Further details, including agenda, documents and presentation slides can be

consulted atvww.oecd.org/gov/ethics

8. The European Commission launched theropean Transparency Initiative in Novemt2905 The Green Paper
addressede need for a more structured framework for the activities of intenetsentativelbbyists(the paper can
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http://www.oecd.org/dataoecd/0/11/35806296.pdf
http://www.modernisinggovernment.com/
http://ec.europa.eu/transparency/eti/docs/gp_en.pdf
http://www.oecd.org/gov/ethics
http://www.oecd.org/gov/ethics
http://ec.europa.eu/commission_barroso/kallas/doc/etik-communication_en.pdf

be consulted akc.europa.eu/transparencyi/docs/gp_en.pdf Follow-up to the Green Paperan be viewed at
ec.europa.eu/transparency/eti/results_en.htm

9. Thetwo OECD Recommendations can be consulted at:
www.oecd.org/findDocument/0,3354,en_2649 34135 1 119672 1 1 1,00.html

10. The Recommendation and Guiding Principles can be consulted at:
www.oecd.org/document/388343,en_2649 34141 2753254 1 1 1 1,00.html
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CHAPTER 2:

COMPARATIVE REVIEW: BUILDING BLOCKS FOR ENHANCING TRANSPAREN CY AND
ACCOUNTABILITY IN LOBBYING "

Globalisation has established similar modes of lobbying practices across a wide number of nations, creating
common problems and raising similar issues and expectations in diverse societies. This chapter provides a
comparative overview of trends, approaches, models and examples of country solutionsc onsi der ed

of the artoé and that take into account the soci al and

The comparative overview is structured around the following set of questions that might logically guide the
framing of standards and rules for enhancing transparency and accountability in lobbying:

9 First, concerning the issue of definition, who is to be regulated? This is a fundamentally difficult issue for
some countries and in some situations.

Second, what should be required to be disclosed and how? Disclosure is the heart of lobby regulation,
and the most difficult to formulate parsimoniously.

I Codes of conduct, in various forms, are addressed by asking how lobbyists can be regulated, and led on
to the issue of securing compliance.

' Finally, how can the integrity of lobby regulation be ensured?

This chapterwas prepared birofessor A.P. Pross. Professor ProfB8rifessor Emeritus the School of Public
Administration,Dalhousie University, Halifax, Nova Scotia, Cana@lae author wishes to acknowledge the kind
assistance of Michael Nel son, Can aG@onhissairR augdblsyyismealn o f
Québec Kerry MaclLean, Director, Strategy and Inntiwa Division, Service Nova Scotia, André Ouimet,
Directeur des services juridiques, Commissaire au lobbyisme débeQuand Janos Bertok, Principal
Administrator, Innovation and Integrity Division of the OECD Public Governance and Territorial Development
Directorate.The author would also like to thank the Council on Government Ethics Laws (COGEL) for providing
information.
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SUMMARY

This chapteridentifies, by looking at existingules, legislation and academic litetse, a set of
building blocks and emergingrinciples that mighprovide a framework tguide attempts tenhance the
transparency and accountability lobbying activity. It considers the edexts which affect legislation,
issues of regulation, and fundantal administrative principles.

Interest in lobbyregulation reflects thglobalisation of lobby practices which hae disrupted long
standing systems of relations between government and interé3EdD countriesand beyondWhile a
trend appears, at &st in North America and Europe, toward heightened lobby regulation, that trend has
two opposing aspectsslobalisation has diffused modes of lobbying across nations, creating common
problems and raising similar issues in diverse socidBies.at the samtime each political system values
the objectives of regulation differently and varies legislative provisions accordingly.

Consequently, it is not wide proposeaegulationghat can be copied frommejurisdiction to another.
Indeed an attempt to ideifiy building blocks for a framewor&hould not be confused with the creation of
regulationthat can be applied uniformly across jurisdictiofise best that one can hope to do iglemntify
a number of common situations that may be addressed in similarub not identical, ways This caveat
is particularly pertinent in Europe, where nations with corporatist traditions are experiencing the tension
between two forces) globalisation andi) r e spect for 6soci al partfoer ship
many decadeslt follows that each legislature has to review both the need for regulation and its precise
form in the light not only of international experience, but of its own constitutional arrangements and its
prevailing political culture.

Having identifed broad contextual influences on lobby regulatibig chapterexamines what is
considered to be 06stlm®arieginonfind & deres ad questionsithat might éogichlly e | d
guide the framing oftandards and rules for enhancing transggremd accountability imobbying. To
identify the target, the following questions can be asked:

9 First,who is to be regulated?This is a fundamentally difficult issue for someuntries and in
some situations.

1 Secondwhat should they be required to disabse?This is the meat of lobby regulation, and the
most difficulk to formulate parsimoniously.

1 Codes of conduct, in various forms, are addressed by akkingobbyists can be regulated
and led on to thissue of securing compliance.

1 Finally, points weremade in response to the questidow can the integrity of lobby
regulation be ensured?

Lobby regulations have developed incrementally as part of a process of political learning.

Exercises in lobby regulation have ranged from registering interests appdsafare legislative
committees to requiring extensive disclosure of lobby undertakings. Regulatory schemes vary, depending
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on the cultural and constitutional background of each state. These variations make it impractical to
recommend a uniform pattern i@gulation at this time.

Nevertheless, the globasis i on of | obby practices @rimdplegadver nm
transparency and integrity are leading states to register lobbyists and to begin to formulate standards of
disclosure. To datthese elicit information that:

1 Captures théntent of lobbying activity
9 Identifies its beneficiaries
9 Points to those offices and institutions that are its targets

Electronic filing has revolutionised lobby regulation, making it possible to collect andmlisate
large quantities of information. But, there are limits to its application. Both compliance and timely and
effective analysis are enhanced if disclosures are pertinent, but parsimonious. Conversely some
information needs such as criminal prosecati- demand documentation and extensive records. For such
purposes, regulation may be best served if lobbyists are required to hold records for a given period, or must
file them in a separate process.

Where transparency and integrity are the principalgyotegulation, effectiveness is best achieved if
definitions are broad and inclusive, and the theatre of lobby activity is also defined broadly and inclusively,
while compliance is best securei definitions, and exemptions, are:

1 Unambiguous and cleariynderstood by lobbyists and office holders
1 Practical in application
1 Robust enough to support legal challenges

Furthermore, registry officials need the authority to require additional information and to carry out
investigations.To secure compliance, Wwever, extensive education programmes, can be as important as
enforcing the rules with powerful sanctions.

Regul ation of | obbyi stsdé behaviour has focused
behaviour- such as honesty, openness and profaatigm - and rules to enforce thenCurrently,
debate centres on whether codes should be voluntary or imposed by law; experience suggests that
legislative regulation is preferable.ln considering the impact of codes, and other regulatory features of
lobby legislation, it should be remdrared that lobby regulation aaot be freestanding.lt is part of a
regulatory regime consisting of laws, policies and practices that are interdependent and establish the
principles of good governance across the public secto

Finally, securing and maintaining the integrity of the regulations requires that officials have sufficient
resources, powers and independence to enable them to carry out their functions.
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2.1 State of the art: Current models for regulating lobbying

21.1  The globalisation of lobby regulation

Lobbying is a necessary adjunct to modern governmentComplex regulations, labyrinthine
bureaucracies, lengthy and diffused decision processes baffle individual citizens and tax the resources of
most businesses. Wecan afford to pursue their interests independently of experienced and informed
advisorsActing as guides, intermediaries and interlocutisse advisorsave become indispensable.

Lobbying has not only become a reality, its legitimacy is widely recogsed In democracies
citizens have the right to petition government, and it is legitimate for them to pay third parties in order to
do so. However, just as the complexity of modern government necessitates lobbying, so the proliferation of
lobbying activiy introduces many new actors into policy processes, so that those processes become
obscured and an environment is created where coercion and corruption can occuheTraggilatiorof
lobbying becomes necessary.

The purpose of this chapter is to identiy, through examination of existingles, legislation and
academic literaturey set of building blocks and principleghat might provide a framework for enhancing
transparency and accountabilitylobbying. It will first consider the contexts which affeegulationand
then turn to the more complex issues of regulaffdre chaptewill address broad themes, rather than the
detailed provisions which frequently reflect idiosyncratic events. For example, the definition of who is a
lobbyist, or what is lobjing, is clearly an important issue wherever regulation has been considered, but the
exclusion of provincial or state officials is a provision that applies to federal systems. In addition to
discussing the legislative provisionsr fononitoring and regulain, this chapterwill look at some
fundamental administrative principles.

Convergence and disparity in the regulatory environment

For over a centurythe United States was the sole jurisdiction to regulate lobbyistshough many
countries had legislated aigst bribery and other means of influencing government officials. In, 091
Library of Congress survey found that only three other countries, Australia, Canada, and Germany had
instituted lobbyist legislatioh: In 2004 a similar survey, conducted by Mgret Mary Malonef the Irish
Institute of Public Administration reported thi@puntries with specific rules and regulations governing the
activities of lobbyists and interest groups are more the exception than thé’ fElen these, with the
demise in1995 of the Australian registry, had declined in number. Nevertheless, Malone concluded that:

filn states where informal practices and conventions continue to prevail, the issue of more formal
regulation of lobbyists is advancing up the political agendaicBjly, political scandals highlight
undue influence on the part of certain interest graiga-vis decision makers in the public domain.
There is, consequently, greater public and political pressure for more formal regulation. Nor is there
necessarilyresistance to this pressure. There is evidence to suggest that some lobbyists would
welcome greater regulation in order to set themselves apart from those who threaten to bring the
profession into disrepute.

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008

34



Throwing public light on the relationship betweeivil society and government (politicians and
bureaucrats) is increasingly regarded as a desirable and necessary development in the interests of
good government*?

This convergence is deceptive. Examination of the legislation adopted by differentetevgals
variety of reasons for and understandings about lobby regulationeven though the same terms
transparency, integrity, and, to a lesser extent, efficadgform the language of legislation and its
supporting rhetoric. Broadly speaking redida does address transparency, integrity and efficacy, but
national perceptions of each diffaand their regulations display quite different approaches to attaining
them. These variations are systemic, reflecting constitutional arrangements and paliticas rooted in
disparate natigal experience. To illustraten European and North American countries public philosophies
deem it ill egal for a public servant to seek or
official act performd or t o b ¥ Whee Cdnfugiamehilodophy has influenced political culture,
however, giftgiving has long been an accepted part of the relationship between citizens and officials, a
tradition that attenuates the impact of dmibery laws:> On arother level, corporatist systems in Europe
encourage organisational integration in poliagking processes. Sector associations participate, virtually
by right, in consultative bodies. A body of law and convention has evolved over the last centuryate regul
their participation. In those systemawmakers have demonstrated uncertainty about the appropriate
methods for regulating newcomers, such as consultant lobbyists and public interest groups with broad
international memberships, to their policy systéfriNorth American systems, on the other hand, first
applied registration and regulation to consultant lobbyists, but have not been as successful as the
Europeands in integrating associations in policy

Polish example

Several strands of developmeare at work here. Thglobal diffusion of democratic concepts and
practices through the media and international interest groupsmay be persuasive, but not easily
adapted to the practices, understandings and governmental arrangements that prevaiiidimlindi
countries. These may be undergoing radical c hang
recent legislation illustrates this poirithe first words of the Act on legislative and regulatory lobbying
would be familiar to any North Americaabbyist or official:

fiThis Act lays down the rules of openness governing legislative and regulatory lobbying and the rules
governing professional lobbyingletermines the forms in which control can be exercised over
professional lobbying, and sets out tiies for the keeping of the Register of Professional Lobbyists
and Lobbying Firma*®

However, as the o6rules of openness governing |
the act has quite a different purpose from its counterparts in nitedUStates and Canada. Rather than
setting out a regime for disclosing contacts between officials and lobbyists and the methods used to
influence decisions, the Polish astablishes a procedure whereby government declares its legislative
intentions™® ard initiates procedures that allow interested parties to register their concerns and proposals
for changevis-a-vis specific legislative and regulatory projects and to announce their intention to
participate in public discussions of those proposals. Adamisgy these discussions is contingent on
registration. In other words, while the Polish act does establish a register of loblssiacipal sections
are more concerned with creating procedures for public consultation than with providing the tly®yof |
regulation familiar in North America.
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The significance of thelifferences in policy processes between European and North American
systemsbecome apparent ame consides questions of definition. The fregheeling environment of
policy making in theUnited States, and to a lesser extent Canada, fosters an industry where entry is
virtually uncontrolled and both consultant and-house lobbyists can, as long as they are adequately
supported financially, exploit access to a variety of decision poiribbyists thrive as nimble and
versatile guides to complex, diffuse and dynamic systems. On the other side of the coin, from the
perspective of the general public and often of government itself, that very flexibility is a source of concern.
It obscures potiy processes and confuses issues. Hehedlexibility calls for transparency, and attempts
to bring some order to the lobbying scene by forcing lobbyists to disclose details of their undertakings.
Because those undertakings, in one form or anothervinam element of compensation, North American
legislators have felt that it is entirely logical that this process of regulation should begin by defining
lobbyists in terms of their financial relationship to clients or employers.

Box Il.1. Corporatist systems and lobbying

In corporatist systems a degree of order already exists. Historically, the approach to policy making has been
more structured, particularly in economic realms. Formal industry and labour associations have had a recognised
place in the deliberations that lead to government policy. It was not necessary to require them to register as lobbyists,
because their participation was already known, the processes were defined, and the interests of the associations were
familiar to the publicaswellas of fi ci al s. Mal oneds description of Aus

AfLarge economic interest groups such as employersbo
into the making of | aw i n thhiep 6c o nWheexnt porfe ptatrd n@s cac
consult with the chambers or Kammern, which are statutory representatives of interest groups, under the
6apprai sal procedur ed. In general, t he gover n mapsalso.c
At the parliamentary stage, the social partners exert influence through personal and political contacts. In the past,
such informal contacts were greatly facilitated by the fact that more than 50% of MPs had close ties or were

. A . . .20
members of interestgr oups such as employersé association® or

Globalisation has brought two quite different challenges to these understandings in corporatist systems. In
economic sectors, the rise of multinational corporations has meant that foreign concerns have sought entry not only to
national markets, but also to the decision making processes that influence those markets. Inevitably local economic
interests resisted entry at both levels, prompting intruder corporations to turn to lobbying firms that could offer both
local knowledge and familiarity with North American lobbying techniques. International social movement groups have
presented a somewhat different challenge to corporatist systems. They have encouraged public expectations for
participation in social policy making, whilst raising issues that corporatist structures were not well organised to process.

The effect on corporatist systems has been to create two additional pressure patterns in policy systems. In the
economic sphere, consultant lobbying competes with the traditional weight of associations in policy deliberations, while
in the fields of social policy, the pressures from social movement groups are more public and overtly political. These
new tensions, and new complexities, have contributed to a growing interest in adopting - but also adapting - North
American-style lobby regulation in corporatist countries.

The lesson to be learned from this is that it cannot be assumed that all lobby regulation is based on identical
understandings of public need, or even that clauses that appear to be comparable across jurisdictions do in fact have
the same purpose or the same effect. Hence, review of lobby legislation in different jurisdictions recognises that each
political system values the objectives of regulation differently and varies legislative provisions accordingly. In addition
to appreciating these cultural forces, it must be kept in mind that it is also fundamental that lobby regulation conform to
the constitutional conventions of specific countries.*
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Right to petition

In Canada and the United States, for examipilés of rights set limits to lobby regulation. Care
must be taken to distinguish the exercise of constitutional rights from the lobbying functions. kidividu
seeking any kind of government benefit for themselves are generally within their rights when they seek
meetings with officials and present arguments supporting their case. These individuals are certainly
lobbying, but because they are exercisingthehrit t o petiti on on their own
defined by most regulations. Similarly, volunteers who lobby to promote a cause also are exercising the
right to petition, to associate with others of the same persuasion, and to exercisedttra frespeak in
support of the cause.

It follows that regulation, to be effective, must respect the political culture and governmental system
of the society in which it operates. It also follows tha attempt to identify principles for regulation
shouldnot be confusel with the creation of legislation that can be applied uniformly across jurisdictions.
Each legislature has to review both the need for regulation and its precise form in the light not only of
international experience, but of its own consiinal arrangements and its prevailing political culture.

Italian debate

Italy, for example, has on two occasions considered introducimggi s | at i on regul a
rel at i on sbutaocfar idebatet hasefsuddered poblems of definition and the nature of the
reforms that are needed. M.C. Allen, in a working document prepared for the European Parliament, quotes
the Research Department of the Ital@amera dei Deputa{Chamber of Deputies) to the effect that:

ii t i Wyfely.e.thatrtheere is a need for regulation, accompanied by institutional reform which
would change the relationship between interest groups and political groups ......... It is argued that
information should be credible and should therefore beestity rules of professional conduct. This could
be achieved by compiling registers of pressure groups and making it compulsory for registered groups to
submit reports stating the expenses incurred and action taken. This would not only improve thefquality
information but would provide greater transparency of interest group activities. The introduction of
registers would mean deciding on a precise defi
whicf;z, in any case, should cover a number oivaiets which would otherwise not be covered under the
lawo.

To date it appears that only tdacal governments the Regional Councils of Tuscany and Molise,
have adopted lobby regulation in It&fjtHowever, in October 2007 the Italian government appraved
legislative proposal on lobbying and submitted it to the Parliament for discussion. Lobbying between
interest groups and government officials, not including legislators, would be regulated through the National
Council for Economics and Labour (CNEL) whi would develop a compulsory code of conduct for
lobbying activity. Lobbyists would be required to submit annual reports on their activities which, in turn,
woul d be consolidated in the CNELOs annuadredr epor t
to register themselves and the interest they represent. Transparency would be promoted through the
provision of access to documents related to lobbying and in the preamble to legislative proposals where
officials would be required to declare whethebbying activity had taken placdélthough the Italian
government fell in January 2008, the fact that opposition parties supported the proposals suggests that it
may remain on the agenda of the newly elected Parliament.
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Frenchapproach

France, too, in mang toward the adoption of lobby regulation takesapproach that reflects its
own national experience The National Assembly in January 2008 acted on a motion submitted by
Deputies Patrick Beaudouin and Arlette Grosskost calling for a registry of sdbland code of conduct
for lobbyists which would be under the supervision of the Assembly Questors who would have the
authority to issue and to remove lobbying permits. The Assemulthoried Deputies Beaudouin and
Grosskost to conduct public hearingithe proposét!

While lobby regulation must accommodate national and local variation, it must also recognise that
globalisation has influenced government policy processes in similar ways around the warlé
number of lobbying firms are themselves multio@al organisations. Numerous interest groups are either
international in structure, or amperate through international coalitions. Many natiorbdged non
governmental organisations operate globally. Although they generally conform to the practicesd of
governments, their lobbying techniques inevitably reflect the values and assumptions of their own political
systems. Thysmodes of lobbying have been transferred across nations, bringing with them common
problems and raising similar issues in digesocietiesThe effects are difficult to characterise and really
require extensive research. It might be possible in some settings to describe modes of interaction between
interests and government in terms of parallel systems; a corporatist track usmddstic interests and a
lobby track used by multinational interests, with some larger enterprises engaged at both levels. Elsewhere
there may be a confusing intrusion of newcomers into established patterns of representation. Lawmakers
face a considerablehallenge as they address the issues raised by the arrival of new actors and new
patterns of behaviour while at the same time preserving traditional processes of local representation.

Transparency, integrity and efficacy

Examination of the history of cgmigns to introduce existing legislation suggests that transparency,
integrity and efficacy are the principal factors driving the adoptioregfilationand its main objectives,
though, as alreadstressednational andegional variations will occur.

Transparency promises to expose to public view the processes that are at work as government
decisions are made. It is often promoted as enabling the public to know who is lobbying for what, in order
to allow it to take suitable precautions to protect its @gerTransparency is also a means of reassuring the
public that officials are working honestly and in the best interests of the community, and an incentive to
those who seek public benefits to abide by prevailing norms of hdfiestansparency sometimes
precedes more extensive regulatfon.

Transparency anahtegrity are closely relatedn a democracyrespect for governmental institutions
depends in |l arge part on citizensd confidence t ha
private peserve of those who can afford to pay for access. Consequently, there must be, amongst policy
makers, a general concern to promote equal access to govereremplary ethical standards in public
life, and resistance to the exercise of undue influence.

Since they affect the political classes in general, such concerns cannot be addressed solely by
regulation which specifically targets lobbyists. In fact, traditionalgempts to ensure the integrity of
governmental decisiomaking have targeted the offits who actually make those decisiGhBribery and
other forms of corruption were the first objects of regulation. However, as democratic government evolved
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financial controls were introduced; ethics issues were addressed; election finance becameécthore st
regulated, and, most recently, transparency in decision making has become a major objective, fostering
accessto-information laws, whistlelower legislation and lobbyist regulation. Ultimately a cluster of
statutes, conventions and codes, takenth@geconstitute a regulatory regime that attempentmbmpass
governmental decisiomaking.

Our concern here is with legislation that specifically addresses the reguéttbnse who lobby
officials. It can beassumd that lobby regulation occurs aseonf the more recent accretions of the ethics
regime that has evolved in most countries and that laws targeting lobbyists are part of that more extensive
regulatory regimég® in addition toregulationsthat seek to govern officials as they interact withHgists.

Since it is not always easy to distinguish between those who make governmental decisions and those who
lobby for those decisiong, mustbe notal that insome instancegublic officials, legislators in particular,
have to be regulated as lobbyists

Codes of conduct

When lookng at legislation that regulates lobbyists, provisimas befound that aredirected at
promoting integrity including those, such as disclosure rules, which illuminate activity. The most important
recent moves toward securingtegrity, however, have been the adoption of codes of conduct. Closely
related to the ethics packages which have been adopted to regulate the behaviour of thifiegatnydes
have been attached to registration statuteand their enforcement made tresponsibility of registrars.
Although their phrasing is broad, they do provide registry officials with some authority, albeit limited, to
monitor compliance with the Act and to investigate lobbying behaviour and, through reports filed with the
legislatureto draw public attention to breaches of the code. Taking this approach one step further, Canada
has recently enacted legislation which connects the lobbyist registration requirements to regulations that
govern the behaviour, including their peshploymen behaviour, of senior officiaf€. In the final
analysis, however, efforts to ensure integrity depend chiefly on clauses directed at securing compliance.

Efficiency and effectiveness

Lobby regulation is also affected by considerations of efficiency andcteféness. Since
communication is the essence of poliogking, lobby regulation cannot be allowed to impede the flow of
information from the public, and other official bodies, to lawmakers and their advisors. Consequently,
legislators have been reluctamat define lobbying, and lobbying activities, so rigorously that informed
members of the public hesitate to offer their views to government, and they generally take pains to exclude
officials of other levels of government from the purview of the regulaffoRor the general public,
efficacy is a less obvious objectivihan are transparency and integrity, but for officials and party leaders
it is a prominent concern, for they are themselves frequently overwhelmed by the variety and complexity
of informationshowered on them by lobbyists. Laws like those of Germany and Poland can help policy
makers by regulating the flow of information to them, while the disclosure rules common in North
America facilitate official s 0 aignsdmdrassistséhaendto evguate f t F
the pressures put upon them to take decisions. Although this information may not show them where the
public interest lies, as decisions are made it can guide @y fromoptions contrived and promoted to
particularly favour special interests.

The efficacy of lobby legislation itsel alsoan importantoncern. Early regulations were bedevilled
by unrealistic disclosure requirements which undermined the legitimacy of the legislatiorin recent
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years new information ¢&nologies have facilitated registration, permitting refinements in reporting
requirements and greatly extending the capacity of both officials and the public to monitor the activities of
lobbyists. With improved facilities to actually carry out their @ssients, registry officials have sought,

and sometimes obtained, the powers needed to carry out investigations and to see that violations are
prosecuted. The most recent developments have seen some registrars given a degree of administrative
autonomy of th government of the day.

Finally, as a general principle, it is essential that lobby regulation be perceived by all concerned to
serve a useful function Perhaps this is the most important lesson to be learned from the Australian
experience. There a lobisy register was instituted in 1983, but abandoned in 1996 because, in the view of
the Government, it wa&oothless and unenforceableand in the view of others because its provisions
were ignored and access to the registered information was highligtegstin other words, because it
failed to serve a useful purpoSe

In conclusion, gperience to date suggests that the decision to regulate lobbyists and to introduce
regulations that are effective is contingent upon the following underlying factors:

1 Lobby regulation is perceived taddress broadly accepted public policy objectivegh as)
promoting transparency in governmental decision makjngupporting integrity in the policy
process, andi) enhancing the efficacy of policy processes.

1 Regulaion is compatible with the constitutional framework and political culture of the adopting
jurisdiction.

1 Regulation of lobbyists is conceived o part of a body of regulationa regime- that governs
the ethical behaviour of public officials and thoseytideal with.

1 The viability of the regulations depends on instituting rules of disclosure that can be realistically
applied and on ensuring that officials have the powers and administrative autonomy sufficient to
enable them to carry out their duties.

The sections that followvill identify core issuesin lobby regulation while recogsing that specific
countries will respond differently to themhe challenge is to set out a series of principles that might be
considered as a point of referencedecisionmakers developing a body of lobby regulationisT¢hapter
first identifies the principal features of lobby regulation as it currently exists. It then explores those features
from the perspective of a series of questions that should define the regatattay
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Box I1.2. State of the art: Reviewing current models for regulating lobbying

Though only a few nations have enactedlegi s | ati on to regul ate | obbyi-naggnal
|l evel s of government Yenables us to address the key (¢
answer to this overarching question is best considered by asking a series of subsidiary questions:

Who is to be regulated?
What should they be required to disclose?

How can they be regulated?

= =2 =4 =4

How can compliance be obtained?

How can the integrity of lobby regulation be ensured?

Effective regulation will depend on the presence of the following elements:

9  There is a clear, unambiguous definition of the regulatory target.

9 Disclosure requirements are meaningful and attainable.

9 Procedures for securing compliance are effective and realistic.

9  The integrity of the regulatory process is maintained by an appropriate administrative framework.

Since the purpose is to identify 6a set of princip
and accountability insofar as | ob b ythenggestiors which leccus to thentaan

be used to organise a discussion of existing measures and proposals for measures. This chapter looks first at issues of
definition, then at the complexities of disclosure, the problems of securing compliance, and finally the steps that must
be taken to secure the integrity of the regulatory process.
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2.2 Issues of definition Who is to be regulated?
2.2.1  Introduction

Clarity is essential to effective lobby regulation. The early history of registration in Aus@ahada
and the United States shows thditere lobbyists are not clearly identified and demonstrably required
to register, they will not do so Equally, where disclosure requirements are not clearly laid out and
unambiguously required, they will be ignoréd

The following paragraphs discuss some of the more significant issues that have arisen regarding
definition. They conclude with an attempt to provide some general observations to assist in dealing with
this critically important aspect of regulation.

2.22 Leading issues related to definition

As alreadynoted, two classes of policy actors are targeted by regulations governing lobbying. The
first aregovernment officials including legislators, who are themselves lobbied; the secordbdrgsts.
Since theformer are usually explicitly identified in both lobby legislation and in the body of regulations
that apply to their conduct, it is not necessary to discuss their identification here. The definition of
lobbyists, and lobbying activity, being much mom@utslesome, warrants examination.

Categories of lobbyists

In North Americathe obvious targets of lobbyistregis at i on schemgwsnsarfeort hkei r
of fiction and investigative journalism, or,inth | anguage of consuktahtlobystg.iTlkat at i on
this stereotype is simplistic soon came to be sedjiand legislators extendeshistration to two breeds of
orrhousélobbyists: fulltime employees of copor at i ons wh o owramest reatioigang e d i |
behalf of their firms, andomparable employees of interest groups. This approach defines a lobbyist as a
person who receives some form of remuneration for representing the interests of a third party to
government officials. Thud).S. Public Law 10465°° and the Canadian Lobbyistegistration Act use
compensation as the trigger for registrafibm Ottawa a consultant lobbyist is an individual wifior
payment, on behalf of any person or organisatiomdertakes to communicate with public office holders
concerning a specified set public decisions or to arrange meetings with public office holders. Likewise,
an inhouse lobbyist is an employee whose duties include communicating with public office holders on
behalf of the employeY.

Recognimg thatconsultant and inhouse lobbyist are the frordine actors in the lobbying business
has not simplified the task of defining who sh.
determining who is a 6l obbyistd has Ealierthisehapterpar t i c
described how the intrusion of multinational corporations and international social movements have
challenged corporatist poliapaking systems, and encouraged authorities in those system to consider
adopting North Americastyle lobby regulation. Sixca project, however, must deal with the challenge of
adapting regulatory frameworks that assume no prior privileged position for any group to one that has for
decades incorporated certain groups into policy deliberations. Justin Greenwood reportsréfatrfor
minded members of the European Parliam@atmajor obstacle in getting [regulatory] legislation to a vote
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was the failure to provide a working definition of what constituted a loki¥igthe concept of lobbying

was at odds with practice in a nuenlof European states where corporatist structures made legitimate the
participation of numerous groups in governmental decisiaking processes. How, for example, could the
representative of a trade orgatien be characteesd as a 01| o lr bhg was padticipatmgg by h e o
invitation or by timehonoured tradition, in official advisory committees?
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Box 11.3. Self-definition of lobbyists: Examples of the European Parliament and the United States

The European Parliament circumvented this problem by providing a set of conditions which, if met, would lead a
consultant or organisation employee to register as a lobbyist. Greenwood:

i...the regulatory approach proposed by [ MEP, Gl yn
define a lobbyist, but relied upon self-definition through the incentive of applying for a pass. All those lobbyists
wishing to visit the Parliament would find it much easier to obtain a regular pass, available in return for signing a
code of conduct, thantostandi n | i ne for a day pass. o

Self-definition may have resolved this particular impasse, but it is inherently flawed. It captures only those lobbyists
who actually work within the purviews of the European Parliament. Perhaps this is satisfactory, as far as the members
of the Parliament are concerned. A similar level of coverage has, until recently, been the norm in the United States. But
in other jurisdictions it is considered inadequate. Lobbyists, after all, do not have to pace the halls of legislatures if they
want to meet with Parliamentarians. Many lobbyists, in fact, feel that they can easily dispense with meeting with
Parliamentarians altogether. As far as they are concerned real power is exercised through the executive and is best
approached either at that level or via administrative offices. Conceivably, self-definition could be used to identify
|l obbyi sts o6écreadneel gbbhwiigterpuagdit Y in these office
services, it is much less amenable to control.

German approach

Germany, which is frequently considered the quintessential corporatist state, has, since 1972, required
that associations wishing to be heard as the legislature debates changes in poliaggistest
beforehand, disclosing their pecific interests and the names and addresses of their representatives.
Registration is published and secures a pass to the legislature. ByCl&&®e reported that the register
included the names of 226 associations and other organisations, but nthigdthe system haita far
narrower scope than its closest counterparts in Canada and [at that time] Australia and there are no penal
sanctions for failing to comply with its provisian®

This system has been carried over into the reunified Germanydsgeto the Bundestag and the
Federal Government with additional disclosure requirements relating to the number of members and the
composition of the board of directors and board of management. According to Malone, the register
continues to lack legal foec Its aim

fi...is to identify clearly lobbyists and interest groups which supply information to the Bundestag and
its committees. Registration confers no special status or privileges such as an automatic right to be
consulted at parliamentary hearings

The Bundestag can refuse to hear registered representatives or can consult with unregistered
representatives, so thererns strong incentive to register Fur t her mor e, in an al
corporatist consul tat i onbstanta cumisesof MeMiels ofrihe Bumdestag s

tF
are or were members of trade unions or empl oyer s¢
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personal contact between bugroups and individual Memb&® In 1996 the annual register containbd t
names of B14 organisation¥.

According to a 1998 article by Ronit and Schneitlegse provisions, and similar arrangements in the

German states, have emplsasd t he representati onal l egiti macy ¢
legislators but ami ni stry | evels where contacts are O&édmost
l obbying firms have been discouraged, and that o6t
the political add administrative elitesd

Danish experience

A somewhat different impression emerges from a discussion of lobbying in Denmark, which also has
a corporatist tradition. Rene Rechtman and Latssiet report that the corporatist system that prevailed
there between the 1940s lamdi v1e9 80rsd wwaisd ed syufun de re
regulation was unnecessary, but that in recent years the intrusion of new players with pluralistic
assumptions and the increased use of lobbyisthich had previously not been effectivéhas suggested
the need fooversight and regulatiofi.

Box I.4. Legislating lobbying in North America

If oversight and regulation is needed, then it may be desirable to meld some of the provisions of North American
regulation with those that prevail in corporatist countries. In particular, this would involve a broad definition of who is
required to register as a lobbyist. A registry that simply records the names of individuals or organisations who wish to
communicate with Parliamentary and Ministry committees does not adequately inform anyone of who is working
elsewhere in the government to influence government decisions on behalf of third parties. A registry that includes
those lobbyists would not undermine corporatist practices, but could supplement the present system of registering and
authorising organisations to participate in formal policy discussions.

These considerations draw attention to the fact that, where the inclusiveness of the registry is concerned, much
depends on the | egislatur eds esmpldceandwhatmadivitiesgonstifute latiyeng. én the
United States, for example, federal and state legislation often assumes that lobbying begins and ends at the legislative
branch, or, if it takes place elsewhere, with members of the executive who are 6 c over ed d i n Canhd@an
legislation, on the other hand, takes a broader view of how lobbyists target government, extending to nearly all public
officials, though contacts with cabinet ministers and senior officials are the subject of more extensive reporting. In
todayds worl d, where much government policy is at | ea
to be essential to employ a broad definition of where lobbying is carried out.

Similarly, it is important to specify what activities constitute lobbying. The popular image of the lobbyist bearding
a government official is only partially accurate. When the first Lobbyists Registration Act was debated in Canada,
lobbyists argued strenuously that it should cover actual representation, and not the setting up of meetings between
clients and officials, or the development for client
provided strategies to assist clients to achieve their objectives. At first blush, these appeared to be reasonable
limitations on the registration scheme, but experience soon demonstrated that such activities do in fact provide
lobbyists with important opportunities to interact with officials and to present arguments that forward thei r cl
interests. Similarly, it has been necessary to define very narrowly the nature of exchanges between officials and
lobbyists over requests for information and apparent administrative issues.

tn
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Legal precision

Legal precision is also essential feuccessful enforcement of regulations. For example, legislation
commonly describes | obbyists as communicat®ng wit
decisions. Canadian officials were disappointed to discover that proposed prosebaiibrie be
abandoned because the Crown Proseaaocluded that:

fé in light of the insufficiency of evidence establishing that an attempt to influence had taken place
and given there was no probability of obtaining a condemnation, no criminal accusatitzhb&o
filed...0

The focus on the expression O6attempt to infl u
prosecution under sections 6,and 7 one must demonstrate beyond a reasonable doubt that an
individual has attempted to influence a publitice holder. The criminal nature of the offence

requires a very high standard of proof, which is analogous to the standard required to prove the more
serious offence of influence peddling under the Criminal Code thereby making it very difficult to
securea conviction under the LR

As a consequence of this determinatithe references tattempts to influence were later deleted
from the Canadian Act and | obbying was described
policies and so on.

Local government level

At the local government levetlifferent problems arise. Neighbourhood organisations, comprised
almost always of volunteers, are significant actors. Local officials have sought to have the leaders and
official representatives of theggoups register, but have encountered powerful objections on the grounds
that as private citizens acting voluntarily these individuals are exercising constitutional rights that should
be not limited by registration. In many cases local activists can fgoprbvisions in the lobby regulations
of senior governments that specifically exclude voluntary lobbyists from registration. Quebec addresses
this issue through regulation, requiring registration by individuals who perform executive functions for
certaininterest groups, whether or not they receive compensétion.

Exclusions

This brings us to the matter of exclusioRegardless of how specific laws define lobbyists or the act
of lobbying, lawmakers have attempted to achieve greater certainty by settiagctugions. The most
common exclusions refer to thepresentatives of other governments local, regional and international
- who are acting in their official capacities. In addition, it is common to find exclusions that reflect the
social and politicakexperience of the jurisdiction. For example, in North America theeseptatives of
formally recognisd aboriginal councils are often excluded from the obligation to regis@ertain
activities are also excluded, particularly activities of a publicreaguch asppearing before legislative
committeesor other inquiries. The principle in both instances has to do with the public role of the official
or nature of the activity involved. If either is transparently a performance of a public function,tien f
publicity, or exposure, is considered to be unnecessary. At the same time, care has to be taken that
exclusions are not so broadly stated as to encourageamopliance. For example, in 1996 the Canadian
LobbyistsRegistration Actvas amendedtoekcu de communi cati ons made by | c
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to a written request from a public office holder
governmenf? It soon became clear that lobbyists could user even solicit requests for amment in

sucha way that special pleading for their clients could go unreported. Following the next quinguennial
review of the Actt h e cl ause was amended so that onl vy corm
informati ono ¥enalydthas ® beeremerberddettiht the scope of lobby legislation may
create exclusions. That is, what is not specifically covered may be excluded. Thelhyng Disclosure

Act (LDA) of 1995, for example, focuses on contacts between lobbyists and official®naride

expenditures incurred in order to support those ¢

f...lobbying contacts and efforts in support of such contacts, including preparation and planning
activities, research and other backgroundintbat is intended, at the time it is performed, for use in
contacts and cordination with the lobbying activities of othebrs.

6Lobbying contactsé are defined in terms of (o
legislative branch official3' No mentionis made of grassroots activities in support of communication with
officials, yet this aspect of lobbying is highly developed in the United States and has beersedciogni
Canada as so much a part of lobbying activity that it must be includéblimjoi st sd& r edfi str at i
2.2.3  The challenge of definitions

Wording, as always in legislation, determines its effectiveness. Experience has shown that vague or
partial definitions of who is to be covered by legislation, or what activities are easeetjeads to non
complianceor inadequate compliance. Therefore:

9  The descriptions of lobbyists and of lobbying activity must be clear and unamhiguous

1 Equally, exclusions must be precise

9 Definitions must be clearly understood by lobbyists, office hsldmd members of the public
and robust enough to support legal challenges.

For some European countries where globalisation has brought North American lobbying practices into
uneasy tension with corporatist processes, it might be advisable to estadtlel systems of
registration: one dedicated to supporting existing corporatist practices, the other meeting new needs for
transparency. Whatever decisions individual legislatures arrive at, it is important to remember that

91 Definitions reflect the broadomstitutional and political realities of the country for which they are

devised. Therefore, they cannot be transferred from one political system to another without
careful consideration and modification.

Where a decision is made to build a registry andilegipns around the goal of transparency
effectiveness is most likely to be achieved if there is broad and inclusive definition of:

1 Lobbyists and lobbying activities

1 The theatre of lobby activity.
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In conclusion, targets for registration are commonlyrafiin legislation by the fact that they receive
compensation for carrying out lobbying activities. Where a definition has eluded lawmakers, lobbyists may
be invited to identify themselves by virtue of carrying out specified lobbying activities, thoughasuc
procedure can encourage paompliance. Generally, definitions are refined by specifying that certain
classes of actors are excluded from the obligation to regidiese exclusions may reflect constitutional
conventions, the political history of thejurisdiction and the practical realities of conducting business
between governments
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2.3 Disclosure: How much is enough?
2.3.1  Introduction

A central challenge for thishapteris to identify and articulate those aspects of lobbying activity
whose disclogre will, in general, provide officials and the public with sufficient information to satisfy
them that | obbyistsd activity is compatible with
the appeals of lobbyists against advocacy on behalfdifiary members of the pubfi.

The challenge in disclosure has to do with the quantity and detail of the information submitted. To
achieve transparency there mustrbeaningful disclosure Both compliance and timely and effective
analysis are enhanced dfisclosures are pertinent, but parsimonious. Members of the first Canadian
parliamentary committee to investigate a proposal to regulate lobbyists confedseudil@ve come to
realise how difficult it is to achieve transparency while at the same tirsgriag that the information
desired to accomplish this goal is relevant and produced in a manner which makes it easily understood by
the general public, the media and Members of Parliaméhtoward Wilson, speaking from experience,
described the challeng this way:

fiThis is the heart of a lobbyist registration system and where the widest range of alternatives is found
among different jurisdictions. Where to draw the line can be a matter of considerable difficulty and
controversy. Some of the debates im&da and elsewhere have been driven by the notion that if
some disclosed information is good, then more is better. It can, at times, be difficult to keep the debate
focused on why lobbyist registration is being considered in the first placghatish e 6evi | 6 t h
being addresséd®

Disclosure is the aspect of lobby regulation most susceptible to elaboration, wise andloitisige.
C a n a doblyists Registration Acteflecting the Committee concerns previously quoted, made modest
demandsof egi strants. So much so, in fact, t hat t he
business card billd. Subsequent revi sions threat
recent requiring lobbyists to make monthly reports of actst with senior public office holders.
Elaboration may flow from experience with lobbying processes and be designed to elicit information that
best exposes how governments are influenced; identification of-rg@issand coalition campaigns, for
example.However, goaded by evidence of corruption and scatalaimakers sometimes impose ever
more exhaustive requirements for disclosure Forgetting that the ingenuity of the unscrupulous is
inexhaustible, they create thickets of regulation that intimidateualihose they are meant to discourdge.
For example, financial information is a popular target, yet the true costs of a lobbying campaign are
extremely difficult to assess. The data demanded is difficult to obtain and what is provided is often
incompleteand therefore virtually meaningless.

Core disclosure requirements ask lobbyists to identify:

1 The interest being represented
1 Object of lobbying

1 The government institutions being lobbied.
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Each of these categories is susceptible to expansion. Where imgllas been in place for some
years, additional disclosure requirements have included spending details, lobbying techniques,
organisational membership and, where they are permitted, arrangements for contingency funding. Their
usefulness often depends amhlegislators intend to apply the information that is collected. If the purpose
is primarily to obtain, and to give the public, a broad understanding of what interests will be affected by
changes in policy, then general statements may suffice. If, oathiee hand, legislators expect that the
information might be wused in criminal prosecuti o
valuable. In the aftermath of the Abramoff scandal, for example, Senator John McCain advocated
extending disclsure requirements, arguing that tRederal Bureau of Investigatiof-Bl) could have
identified Abramoffods activities earlier if more

2.3.2  The elaboration of core requirements

The following paragraphs will examine the pijpal disclosure requirements in current legislation.
Experience has led to the addition of further categories, thaemriencesvill be consideedto draw some
general conclusions about their utility and applicabilifhis sectionwill also look at the disclosure
requirements for o6édual mandated6 | obbyists and at
in which reports are made.

The interest beingepresentedCui bono?

While registration identifies lobbyists themselves, it doessheimuch light on those who benefit
As this became apparent, regulations were introduced that compelled consultant lobbyists to identify the
names of their clients, and d6édany person or organi
hasadi rect interest in the ocdtncthe case ofacdrpotatiors, tHisavbuldy i s t
include the names of holding companies or subsidiaries, particularly subsidiaries that, in the language of
the U.S. regulations, will benefit fromthé obbyi st sdé wor k. Similar disclo
lobbyists. Some American states go further. New York, for example, demands a copy of the retainer or
employment agreement and the names of affiliates. Texas requires associations to desanilethtics
of decision making, to estimate the number of their members and to name those members who are
influential in decision making. Texas also requires lobbyists representing private companies to report the
number of shareholders, the officers andfwmbers of the board of directors and the names of any
individuals holding more than 10% of the shares.

Lobbying by interest groups has posed more of a challenge. It is not alwayw/céther interest
group members are the direct beneficiaries of groupepresentations The benefits to members may be
clear when businesses participate in a trade organisation that lobbies for tariff protection or subsidies, but
when organisations representing health professionals lobby for improvements in health care thgstem
connections are by no means as obvious. They are even more difficult to discern in the lobbying of such
public interest groups as Amnesty International. Nevertheless, there is broad support for the contention that
however altruistic the origins ofldvying activity, the public interest demands that it should be transparent.
In line with this view, th&reen Paper on the European Transparency Initigtireppared for the European
Commission has suggested that groups be asked to explain who they tepreaetheir mission is and
how they are funded.

Legislators have adopted several disclosure mechanisms designed to detehminge behind
lobbying activity. The United States6é federal l egi sl ati on
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in a six month period, contributed morethanUBID 00 t o t he | obbying activit
part pl ans, super vi s e’STheoOntarmlmbbyists Registbation Ack998uhasdae r t a k
similar requirement for disclosure of the naneéshose persons or organisations that have contributed
more than USIY50 to a lobbying undertakirf While not all Canadian jurisdictions establish a financial
threshold for reporting participation in a lobbying undertaking, it is usual to require $tbhbyiidentify

coalition partners and/or to identify entities that have a direct interest in the outcome of the lobby
undertaking.

How meaningful is this information? There is no doubt that identification of corporations expecting to
benefit from the outame of lobby undertakings is helpful to officials as they assess the pressures for
specific outcomes, and it alsmerts other interests including the public, to efforts to obtain public
benefits. Similarly, since it is by no means difficult to hide ac#jeinterest behind a real or dummy
interest group, it is helpful to require registrants to identify beneficiaries or those who are directing
activity. Whether detailed information about private companies or about the dauakimg structures of
interest groups is truly helpful to policy makers and the public is another matter, and the need for it may in
part depend on the availability of such information elsewhere. For example, in many jurisdictions
associations are required to file information abddirt constitutional bylaws, financial structure and
leadership in separate registries. It seems counterproductive to burden lobbying databases with information
that is available through such sources.

Financial information

Hardened observers of lobbyingiotethat todiscover who benefits from lobby campaigns, one has
to O6f ol | owtiguhderstandahles thevefore, that reporters, politicians and members of the public
should attach importance to obtaining information about the costs of lobbyinigivétyyu most observers
correlate the level of expenditure on lobbying with the prize to be won, and while this may not be an
infallible guide, it is a reasonable assumption. It is also reasonable for the public to question politicians
when they appear toe selling public goods too cheaply; industries that are prepared to spend very large
sums of money in order to secure favourable public policies may well be expecting to recoup their
expenditures at the expense of the taxpayer and consumer. Knowing isgnwétthe cost of those
campaigns not only alerts the public to the stakes invdfvedt also suggests that policy makers should
make efforts to discover and consider the preferences of the public at large and of lesslovetid
interests’ The Alliance for Lobbying Regulation and Ethics Rules in thedpean Uniomputs the case for
financial closure in the following terms:

1 Financial disclosuregreatly enhances the overall transparency on lobbyindgCitizens, as well
as journalists and decisiamakers, Bould be able to see how much money is spent overall on
lobbying, with the option of breakdowres.g.per policy area, industry sector or type of lobbying
agent.

9 Financial disclosure is needed to fully identify the clients of lobbyistsf lobbyists only red
to list clients but no financial data on them, a disclosure system cannot identify the main actors in
strategic alliances or behind front groups. For example: if a company or an association starts a
lobbying campaign and enlists a number of other comagaor associations who symbolically
support that campaign, a system without financial disclosure would fail to capture the key
interests behind that campaign. Thus the register would not provide transparency.
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1 Financial disclosure helps to identify misleding and unethical lobbying Aside from helping
to expose misleading lobby campaigns, financial disclosure can also help identify unethical
lobbying practices. For example, data from the U.S. lobby disclosure system helped to trigger the
investigations ind the scandal around lobbyist Jack Abramoff.

Advocates for financial disclosure look to American experience both to support their case and as a
source of regulatory models. There, federal regulators began addressing the challenge of disentangling
lobby expenditure in 1946 when theederal Regulation of Lobbying Aetas passed, requiring detailed
financial information, including:

T The | obbyistds salary and duration of empl oym

1 How much the lobbyist was paid for expenses and the nature of those expenses.

1 Quarterly updating regrts were required, specifyingjaé det ai | ed report unde
received or spent during the preceding quatetii) to whom and for what purpose these funds
were paid®

1 More detailed reports had to be filed, identifyilgeach person making a contribution to the
lobbyist or hisorganisation of USIB00 or moreji) the total sum of all contrillions made for
the year to datdii) each person who had been the subject of expenditure 10S®» more, and
the amount, date andigpose of the expendituendiv) the total sum of expenditure made by or
on behalf of any person during the calendar $&ar.

Failure to report this information could bring a fine of up to USIDO or imprisonment for up to a
year; conviction of violatinghe Act might incur larger fines, longer imprisonment and prohibition from
lobbying for up to three years.

Box II.5. Compliance in reporting on lobbying: Findings of the Socolar report

Despite the available penalties, Milton J. Socolar, Special Assistant to the Comptroller General, summed up the
view of many when he reported to the Senate Subcommittee on Oversight of Government Management in 1991 that
the Act Ohas beenltsfalmregaesyl angéfFgcat vedbbut abl e intespretattoreof
its application; in United States versus Harriss (347 U.S. 612) the Court determined that only lobbyists seeking to
communicate directly with members of Congress regarding pending or proposed Federal legislation were required to
register under the Act. Even so, given the active role members of Congress play in the development of legislation, a
considerable number of lobbyists did register and did file reports. The adequacy of the reports, however, left much to
be desired. The Socolar group examined the 1989 registrations and found that:

Al nformation required of regi stered | obbyi s 009 lobbysss
reported total receipts of USD 234 million and expenses of USD 76 million for 1989. Some 62 per cent of required
reports were filed late in varying degrees and over 90 per cent were incomplete. We could not determine the
extent to which required filings were not made, but interviews conducted suggest that there may be a significant
number of non-filers.o

The enquiry examined 1 107 reports. Of these, 375 (34.9%) disclosed no income nor any disbursements. Nine
hundred and five (90.5%) reported neither wages paid nor any fees, salaries or commissions received. Apparently a
similar number of the lobbyists filing these reports managed without offices or utilities. Slightly fewer (84.6%) did
without telephones, and, 75.1% lobbied without travel, fine dining or entertainment.
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The Socolar report did not attribute inadequate reporting exclusively to problems with the financial disclosure
requirements. More significant impediments were created by imprecise definitions, inadequate guidance, forms that
were oOomodels of confusiond and the | ack of effecti vd
lobbyists themselves, including those affecting financial disclosure, clearly played their part. In the early years of this
era, too, when copying devices were primitive and electronic communication non-existent, the physical impediments to
reporting, accessing and storing lobby information would have discouraged lobbyists from registering and members of
the media from investigating lobby activity. The General Accounting Office recommended that lobbyists be required to
file their contracts and that random audits should be routine.

New Acs

The recommendations of the General Accounting Office were not implemented. Instead after many
years of debate and, of course, lobbyithg, 1946 Act was replacedby the LDA of 1995* The new Act
extended coverage sbat it clearly included the lobbying of Congressional support staff and executive
branch officials Oserving i-determihirey, pplioyrakingioo policyo f a
advocating charactéf® The Act also attempted to secure meaningharicial information by establishing
earnings thresholds to trigger registration and r
Lobbying firms were required to register if an undertaking would realise an income, adjusted for inflation,
of USD5000 or more in a skmonth period. Organisations were subject to an expenditure threshold of
USD 20000 for the same period. All registrants had to file semmiual reports which would include either
6good faithd estimat eoeg af ciompyonneg darhde x pem doirt uorreg
Internal Revenue Cod®.

This attempt to come to grips with the financial aspects of lobbying also encountered difficulties,
| eading Loree G. Byker k t o conclrestseforeigimgoternmbems, ny w
and corporations do not register even their identity let alone their specific interest or their lobbying
expenditures a'SHerassessmenteappeated to beaconfrmed by a General Accounting

Office comparison ofLlDA 6 good faithé and I nternal Revenue C
definitions, having different purposes and therefore different coverage, elicited quite different information,
andthal obbyi sts were abl e to 06s wyeartolanother tanvdelmasethe. . de

definition that enabl es (t Heémamendiog adtilaercdefmeienoreé he |
precisely how the definitions were to be u&ed.

Over the last two years, in the wake of a spate of scandals, Congvissted various lobbying issues,
including the problems surrounding financial disclosure. Té&iexamination led in September 2007 to
the passage of thdonest Leadership and Open Government Act of 20ti¢h extensively amended the
1995 act. Two pricipal changes were made relating to the reporting of income and expenses. The first
related to thdiming of reports. They are to be made quarterly, instead of semually, and 20 days,
rather than 45 days, after the beginning of each qu48ec. 5 (3 and 4)The second change addresses
the relationship between lobbying and campaign financingOn a semannual basis reports must be
filed of contributions made by registered lobbyists to political candidates and organisations (including
organisations antrolled by the lobbyists, Political Action Committees and party committees). Unlike the
reports that are required quarterly, these must specify the date, recipient and amount of the funds involved.
Similar records must be filed of expenditures supporfumgd-raising events, meetings, retreats and
comparable eventgSec. 5 (d)).
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Usefulness aflisclosednformation

The utility of this information can be assessedby an examination of the web sites of the numerous
American public interest groups devoteddbby and election reform. Common Cause, MoveOn, Public
Citizen, and the Center for Public Integrity are only a few of the organisations that troll the data available
through the Senate Public Records Office and the Federal Election Commission in séafiaimation
concerning the pressures exerted on public officials. The database is most effective in identifying the
expenditures major interest groups make for advertising, in securing lobby representation, and in
supporting friendly politicians. Advocaayroups uset to draw attention to the scale of expenditure by
major interests and to their impact on some specific decisions. A typical example of the latter is a study
prepared by Public Citizen of a campaign by oil interests to secure nearly adwllians in public funding
for research into oil extraction from depleted wells; money that Public Citizen argued the oil companies
could easily afford from their own coffers. The study traced the role of a Clmtorofficial in
spearheading the lobby cpaign and the flow of money to a campaign fund supporting Representative
Tom DeLa733/. The oil consortium achieved its objectives when anigte amendment was added to an
energy bill:

Clearly theLDA contributes to transparency at the federal level inAimerican policy process. The
recent revisions should enhance efforts to track lobbying activity in a timely fashion and shed new light on
the relations between lobbyists and lawmakers. However, there are good reasons for asking whether the
American approeh is applicable elsewhere.

U.S particularities

Because the American legislative system invests individual lawmakers with an unusual degree of
influence over legislation, an environment is created in which lobbying of senior executive branch officials
and members of Congress is not only much more extensive but also more open than is the case in many
other countries, where the executive is usually the principal and often the exclusive source of legislative
and policy change. Lobbying legislators in thogstams is far less effective than lobbying the cabinet and
the public service.

The American electoral system is also quite differenfrom the systems that prevail in many other
jurisdictions. It places a premium on securing financial support from thecpwidlereas in many other
systems strict limits are placed on financial contributions made by voters or organisations and on campaign
spending. Frequently, too, public financing of elections is the norm. Elsewhere, then, depending on the
structure of the ekctoral system involved, the close connection between lobbying and campaign financing
may be regulated most effectively through elections acts.

Finally, the American emphasis on pluralismproduces an array of watdog groups strongly
supported by foundains and donations from citizens. These groups are extremely active in monitoring
lobby activity in general and in specific policy fields. Their vigilance compensates for the fact that the
government 6s own admini str at emelg malestplp b9BS forfexample] o b by
the House Judiciary Committee in recommending adoption ofE#e esimated that it would cost only
USD500000 a year, a minuscule amount in comparison to the scale of the lobbying industry itself; in
1975 Washington labyists were reported to be earning USIMmillion a year, a figure that had risen to
USD 2.5billion by 2006!* Civil society in most countries does not yield an array of weltmn groups that
can mat c h Elsemteere,them the task of monitorirgalysing and publicising data generated
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through financial disclosure must fall to governmental regulatory bodies which are seldom accorded the
resources needed to analyse and investigate complex financial data.

Canadian case

The Canadian case illustratdss point. When the federal Parliament first considered lobby regulation
thesesignificant differencesled a bipartisan group of Canadian MPs to recommend against requiring
financial disclosure. They met with registry officials in Washingfd@, and Saemento, California, and
heard testimony from various groups on the issue. Even the Coalition on Acid Rain, a Ghraadan
environmental group active in the United States, which was sympathetic to requiring financial disclosure,
warned against creatingbarrdensome reporting proce3he Coalition reviewed for the Committee, the
various forms required by thd.S. registration process and demonstrated the financial and other burdens
imposed by that systeMOther groups also dwelt on these difficultifse Canadian Medical Association
(CMA) reported, typically:

The CMA would find it very difficult to accurately report on the amount spent on lobbying unless the
term was more specifically defined/e could report on the costs ©MA only activitieswhere thg

have a direct, vested interest the Association or its membeérgor example, the Association's lobby
activities for increased tax deductible registered retirement saving plan contribBtiong.was not
possible to accurately report time cost ofactivities of local branches of the Associations, provincial
divisions, specialty bodies, CMA Councils and Committees, staff, etc., that have bearing on CMA
advice and input to government on a myriad of activities such as the control of the medical enanpow
supply or the Medical and Health Advisory Committee of the Correctional Service of Canada.

For regulators, these difficulties pale in comparison to the issues that emerge when-lzabeoiad
long-term lobbying campaign is examingdlgood example is #hbattle over tobacco regulation which has
been waged in many countries since the 1960s. Both industry and health lobbies have formed ¢oalitions
some of them extensiiewhose members engage in a variety of activities ranging from sponsoring and
collating scientific research through to organizing gnassts campaigns aimed at influencing various
levels of government, engaging in direct lobbying, advertising widely, sponsoring sympathetic groups,
organizing conferences, mass protests and petitions, mgumeéss campaigns, engaging in litigation and
in recent years utilizing the InternétTracking the expenditures involved in these lobbying exercises is a
forensic, as well as a regulatory, challenge.

Such considerations, together with the fact thagtheernment of the day was known to favour only a
limited budget for the Lobbyists Registration Branch, convinced the Canadian Parliamentary committee
that meaningful financial disclosure was out of the questignthat the complexities of analysing and
monitoring financial disclosure were such that the cost of the effort involved far outweighed the benefits.
That view still prevails at the federal level in Canada and in all the provinces that regulate lobbying, except
Quebec where thieobbying Transparency anEthics Actrequires that consultant lobbyists identify which
of four compensation zones each specific undertaking will redlisecording to the Commissioner of
Lobbyists, André Co6té, this information is used as an indication of the significancectieait attaches to
a specific lobbying campaigh.
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Box I1.6. Enhancing transparency: Role of financial disclosure

Nevertheless, a case can still be made for requiring financial disclosure. Regulation of election spending, for
example, may not entirelypre cl ude t he disclosure of | obbyists6é invol
have financial implications. The fact that much public policy is derived from advice provided by the administrative
branch does not ensure that interests will not invest in expensive lobbying campaigns. On the contrary, indirect
lobbying that mobilises public opinion to sway ministerial decisions is often employed to offset the advice of officials
and is seldom cheap. The organisation and nature of campaigns may change, but they can still be very expensive, as
is illustrated by our earlier reference to the struggles over tobacco regulation. It is important to know, then, what
moneys are expended to influence the public. Finally, power, whether it is exercised by legislators or by cabinet
ministers or officials, is always susceptible to corruption, and therefore not only warrants vigilant enforcement of anti-
bribery laws but also the application of regulations, such as financial disclosure, that help to expose corruption.

These and other considerations indicate that some financial disclosure is desirable. What is being suggested
here, though, is that its value should not be exaggerated and that the American approach, while suited to political
processes in the United States, may have to be greatly modified if it is applied elsewhere. Regulation is most effective
when it is fashioned to reflect how policy is made and where pressure is most likely to be applied. For example,
whether the Quebec approach provides adequate information is a good point, but it does recognise that because policy
making in that jurisdiction has characteristics that are different from those in the United States, attempts to determine
how money influences public policy should also have a different character. The same is true of lobby regulation at the
federal level in Canada. There the executive dominates policy formation and disclosure has to focus not on attempts to
influence individual legislators, as it does in the United States, but on the relationships between lobbyists and
influential officials on the one hand, and on the myriad ways in which public opinion is moulded on the other.

This implies thabther disclosure requirements and other forms of lobby regulation may be just as
useful as financiadisclosure. In this context it is interesting to note that the recent American reforms paid
more attention to prohibiting specific lobbying activities than they did to financial discldsifiregiving,
travel supported by lobbyists, social events aralisal lobbying have been increasingly limited. Effective
revolving door regulations, election act prohibitions disclosure of all communications with senior
officials, disclosure of previous government employment and political party positions, the bahning
contingency fees, the use of codes embedded in legislation and stern sanctions against bribery may be
sufficient to illuminate the intense lobbying of the relatively small pool of politicians and officials at the
centre, and to discourage corruption.iti€s might suggest that not all of these measures enhance
transparency. Many of them do, however, and others address equally important goals of eliminating
corruption and fostering openness in governmén. the other hand, transparency could be more
effectively enhanced in many jurisdictions if more attention were to be paid to the financial outlays
involved in influencing public opinion.

To sum up: one can say that in most jurisdictions the effectiveness of financial disclosure should not

be exaggeratedand though it is a useful part of lobby regulation it is most useful when its design and
implementation reflects the poliapaking system that it is meant to monitor and serve.

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008

56



Objects of lobbying

Unquestionablythe public and officials need to knamhat it is that lobbying campaigns are intended
to achieve. In maninstancesprotagonists are only too eageridentify their causes but in others they
have strong reasons for obscuring their objectives. Their motives are not necessarily illickilypnadyst
reflect competitive pressures in business. It is said that the Canadian data on lobby registration is followed
most avidly not by politicians, officials or journalists, but by lobbyists themselves, because they find in it
useful igg%ications of thevork that their competitors are doing and the opportunities that businesses are
pursuing:

This poses a ittmma for registry officials: tw precise should the demand be for information
concerning the objects of lobbying? Too precise, and the uninteffféetlie to damage enterprise. Too
vague, and the public interest is violated. TH®A of 1995 captures the sense of this dilemma when it
prescribes that the registrant mu st provide a st
expectste ngaged and

fi...to the extent practicable, specific issues that have (as of the date of the registration) already been
addressed or are likely to be addressed in lobbying activifies

The Canadian | egislati on i s sfioaeansfytlsesubjechmater ini c . |
respect of which the individual undertakes to communicate with a public office holder or to arrange a
meeting, and any other information respecting the subjectt t e r t hat is prescrib
de mand dspta identifycanyl relevant legislative proposal, Bill, resolution, regulation, policy or
progr amme, grant, cont ri b initsoadvjce tb obbyasts the Relgistratienn e f i t
Branch indicates that in addition &pecifying the objet of lobbying by precise name and number,
registrants should also give 6éa brief descriptior
mentioned Act, Legislation, Bills, etegwi t h respect to its i mplementat:

The information thus elicited varies widely. C
University and the University of Calgary, two academic institutions with comparable interests. The
President of Queends Unitheeragistiatiory, repoited ¢hat she Ymversitg o f

expected to | obby i n r eresadrch ohairs,tstadend gssistahce and finantial c y ,
support for higher education, immigration policy, commercialisation, indirect funds for researclglopyr
ref orm, intellectual property, tax reform, chari:t

One can imagine senior members of the university administrationgimaiming to come up with this list,

which by no means covers thelfgamut of policies that Canadian universities are concerned with. The
University of Cal gary opted for a more su<cinct
secondary education, funding, research and development, climate change technoltagabseis

devel opment and innovationbo. It is unlikely that
Queenbdbs University in immigration policy (as it r
which for a number of years hasepeworking to develop a solaowered automobile, would neglect

policy issues related to 6climate change technol o

All of which illustrates the difficulty of providing meaningful responses to disclosure
requirements and suggests that it would be more sensible to assume as some European practices appear
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to do, that simply stating the | obbyistds spher
ramifications of a lobby undertakiff§That is, until onébegins to analyse some of the responses provided

by lobbyists acting for more specialised organisations. Here two strategies may be adopted. On the hand,
the registrant may present a long list of legislation, or programmes, that are the object of |labtiyityy

hoping thereby to hide the central purpose of the campaign in a mass of detail. On the other, a terse
description- such as the recent filing on behalf of a technology group, which stated only that the group
woul d be | obbyi ng oonn sé Qaant aedgayddss na nmore oéveasing. it may de 6

that the difficulty of communicating a complex assignment on a short electronic form, rather than
obfuscation, explains why these entries are vague and meaningless. At any rate, it justdighdrity

given to officials to require registrants to provide more complete information.

As a general conclusion, lawmakers havehmice between accepting broad descriptions of
|l obbyi stsbd objectives or r equi raboutgthe speafimlegislationp r o v i
programme, policy or other government activity that they are concerned with. If the former, legislators
must expect that interests will state their objectives in very broad terms, often with the result that it is
virtually impossible to discern the real purpose of a lobby campaign. American and Canadian law attempts
to force more meaningful disclosure by first asking for a general statement on the issue area, and then
requiring information about the specific legislation, pplar benefit that the undertaking addresSés
information thus provided may not be illuminating. American laws are more likely to require the filing of
contracts and other documents. It may be that truly meaningful disclosure can only be obtainédathroug
combination of these requirements. That is, the current succinct reports that are filed on forms, if coupled
with a requirement to file certain documents, and with the authority on the part of registry officials to
demand clarification and/or to conduimvestigations, may ensure that meaningful information will
ultimately be provided.

It must beremembeed that disclosure in and of itself cannot fully inform either officials or the
general public of the purpose or processes of a lobbying campaighkeyhe effective disclosure lies in
thel awmaker sé understanding of what information i s
of a lobbying campaign and to alert officials to illicit lobbying activities. To secure the latter objective,
registry officials must have the authority to demand that registrants clarify their filings and to pursue
investigations further, if necessary, to the point of setting in motiorfléated criminal enquiries. To
achieve the former objectitevo conditions are romssary: egistry officials need the authority to demand
clarification of filings, and there must be in place both an informed bureaucracy, and a segment of the
public- amongst journalists, advocacy groups and rival interestplipped to understand timeplications
of the information provided, and to lead a public debate on the issues that it raises.

The targets of lobbying

Lobby registration requirements will seek ientify the points in decisionmaking processes
where lobbyists have attempted to exerinfluence. However, there is a good deal of variation in the
amount of information required and in the coverage of governmental institutions. European registries
appear to most frequently require lists of interests seeking to appear before speci#iogradiy and
administrative committees. The United StdtBeAd e scr i bes reportabl e &6l obbyi
written communication . .. to a covered executive
made on behalf of a client. Mever, in their serrannual reports lobbyists must provide lists of the
Houses of Congress and the federal agencies contacted on behalf of*tl@rtsn a dabbyists
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Registration Actreats almost the entire public service as susceptible to lobbyingne#’ and requires
l obbyists to identify on first registration Odany
they communicate or intend to communicite.

In the past Can a dda dat reduiee dobbyistd tmaime the cffidadstthatothrey
contact. Even when lobbyists made contact with officials at social eventglithept have to name the
of ficials, but to report i nfor mal communi cati on s
the newFederal AccountabilityAct (FAA) now requires lobbyists in Ottawa to identify any senior public
office holders (designated public office holders) with whom they communicate. Senior public office
holders are ministers of the Crown, deputy ministers, associate and assistantmejziéers and similar
designated officialsThis information must be filed monthly and must include the date of communications
and 6any particulars . ... to i dé&nThisisly farthemostub| e c
searching disclosurequirement of any lobby regulation currently in effect, and it will be interesting to see
whether it does indeed provide meaningful information to policy makers, the media, and the parliamentary
opposition on the one hand or the general public on the. @mercan envisage the public obtaining a very
clear understanding of the frequency with which lobbyists interact with senior officials and when
interaction occurs. Doubtless, too, this information, if properly reported, could assist in prosecutions in
lobbying cases. By the same token interactions between officials and lobbyists may become increasingly
formal, as both strive to avoid any appearance of undue influence. On the other hand, administration of the
reporting process will be onerodhe Lobby Moior predicts that

A ..if it is like many of the other Osunshine |
problems - relevant information (purposefully) buried amidst a sea of useless and irrelevant
information, or, information so traated as to barely meet the letter, but not the spirit, of thed&w...

Ot her possi bl e out c o mepsrtablencontact dygusking ¢ha gointrofgcontact 6 n «
bel ow the required reporting |l evehdi pintdepar menent
targeted officials. Alternatively, the Monitor wonders whether senior officials will be inundated with
communications from lobbyists whose clients insist that they leave no public office holder in the dark
about their needs. In tHmal analysis, the Monitor expects the reporting requirements to be expressed so
vaguely that they allow 6for as much ambiguity a
time and effort, when all is in place, the public is likelytobedefti ght |l 'y poorer but no
could well be the case. On the other hand FAA also provides that the Commissioner of Lobbyists shall
have greater independence than earlier officials were given. Consequently, lobbyists may discover that it is
not as easy as it has been to secure loageiged regulations.

Before leaving this subjedt shouldbe noted thatlobby regulations generally exempt certain types
of communication from reporting. All the North American legislation examined for thiadyt exempts
formal presentations to legislative and other hearings that are on the public record. Communications asking
for information or related to specific issues of enforcement or interpretation are also exempt. Lawyers
advising theiongtlinwattisondonmetahnei nq , or |l egi sl ativ
Hawaii 6s | obbying manual , are usually exempt, un
lobby ™ Some jurisdictions exempt communications responding to requests for atiimnfrom public
servants. Draft legislation recently introduced in Alberta does this, but Parliamentarians in Ottawa have
concluded that such requests are susceptible to connivance between officials and lobbyists and treat them
as lobbying communicatiori Most of these exemptions are meant to cover communications that are on
the public record, relate to the specific application of regulations, emanate from-iegerelations or
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involve requests for information. However, depending on the precisitn which the exemption is
worded, it is sometimes possible for skilled lobbyists to use these communications to, in effect, lobby. An
apparently innocuous request for information, for example, may encourage a public official to purse a
course action favoed by the lobbyist.

Other disclosure requirements

Understanding of the policy implications of lobbying undertakings can be significantly enhanced
when the names of clients and other potential beneficiaries are kiammtification of the institutions
being lobbied is equally important since it allows tracking of decision processes, and alerts officials and
others to the need to ensure that all issues and considerations are taken into account. However, other
information is sometimes required, the salieat&hich is not always clear. Although these requirements
may have been injected into the regulatory process as a result of particular situations, they can acquire a
life of their own, becoming virtually permanent fixtures, regardless of their true ailitye fact that they
may unnecessarily encumber both regulation and analysis.

Broadly speaking, these additions have two purposes. First, they are belieshezt tight on the
impact lobbying has on decision makingSecond, they may reinforce other regions. A few serve both
purposes.

In the first categoryne finds in American legislation, the requirement thateign interests should
be identified. This requirement has its origins in fareign Agents Registration Acf 1938 which
required indivduals, other than diplomatic representatives, who were acting for foreign governments,
political parties, corporations or other organisations by spreading propaganda or otherwise engaging in
political activities. The Act was later amended to shift itaifoo the gathering of information on lobbyists
representing foreign corporations, and, in 1995, incorporated intdXAe a step that possibly reflects the
declining utility of such information in an age when most domestic economic policy has to talstaifc
global economic conditiorfs.C a n a tlabliyists Registration Aémposes a very different requirement
when it calls for disclosure of

fi... particulars to identify any communication technique that the individual uses or expects to use in
connectionwith the communication with the public office holder, including any appeals to members
of the public through the mass media or by direct communication that seek to persuade those
members of the public to communicate directly with a public office holdaenimttempt to place
pressure on the public office holder to endorse a particular opitfion

By identifying grassroots campaignghat have been fomented by lobbyists, legislators presumably
hoped that policy makers woakbkti bbedbl 6i vendt 8at nyg
modern lobbying makes it unlikely that any significant campaign will lack either professional lobbyists or
grassroots campaigning, this hope has probably proven unrealistic, and the information the provision
geneates may be of greater interest to students of lobbying than to policy makers. Nevertheless, the clause
does provi de ot her benefits, notabl vy, the fact
communications at, for example, social oégas, conferences and so on.

Disclosure requirementsthat reinforce or compient other regulations would include those that
call for:

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008

60



1 Details of previous government employment and public office halding

1 Contingency contracts

1 Government funding.
The fird reinforces moratoria on lobbying by former office holders. The second may alert finance officials
to infringements of regulations governing the awarding of contracts when contingency fees are involved,
and the last reflects regulations that prohibit goreent agencies from attempting to lobby for preferred
policies.

2.3.3  Disclosure of lobbying from within

Lobbying by legislators

The tetmé d unaaln d at e | noab bave origiated in Sweden where, according to the
European Par | iraleseomlobbying anc iptegrotps in the national parliaments of the
member states, there is some discussion about the

groups or state authoriti€sThis is an issue that has been touched on earlier,nipaong the status of

interest groups in corporatist countries with their counterparts in pluralist states. Although in Sweden this
debate appears not to have altered the status quo, in some other countries it has brought about changes in
the way legislatis disclose their relations with groups.

The central issue is whether a legislator who represents a constituency is subjecntticaof
interest when he or she also acts as a representative of a collective body, such as a union or an employers
associdgon. In France, deputies in the National Assembly are expressly required to use their positions
exclusively to carry out their public dutiesn d ar e f or bi ahyassociatiom orlgredp which t o
defends privatel o c a | or pr ofecrs st @ angadnmitménes toessch graups regarding
their parliamentary activities, if such membership or commitments involve accepting mandatory
instruction®.’® As already pointed out, other European countries have taken an entirely different approach.
Germany, Sweden and Denmark have not only considered the representation of collective bodies to be
compatible with election to the legislature, they treat it as being in the public interest, since it contributes to
the development of consensus on majorqgiedi. This understanding probably accounts for the fact that
there appear to be no rules governing disclosure

The debate on the issue in the United Kingdom illustrates its complexities. It waxed and waned for
many years, and, accongj to Grant Jordan, came close, in the 1990s, to ushering dftefidged lobby
| egi sl ati on. Lobbyists themselves were repshrted t
for | egi sl at iegulationgos legislatavsa nathet théobiyist.”” Members of Parliament
had represented special interests for generationsand there was resistance to attempts to limit their
activities. However, the debate over consultancies was fuelled by a series of scandals involving lobbying,
and gradudy controls were imposed. These took the form of resolutions on the conduct of members, the
setting up of committees on standards, and the establishment of a register of $Manavests which
would recordall outside sources of remuneration which invdlve it he provi si on of s
capacity as Members of Parliaméfft On 6 November 1993he House passed a resolution relating to
6conduct of Member sé and prohibiting paid advoc
resolutions, the gemal prohibition it enunciated was tempered by subsequent elaboration:
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f...in particular no Members of the House shall, in consideration of any remuneration, fee, payment,
or reward or benefit in kind, direct or indirect, which the Member or any memliés of her family

has received, is receiving or expects to recgiaglvocate or initiate any cause or matter on behalf of
anyoutside body or individual, ar) urge any other Member of either House of Parliament, including
Ministers, to do so, by mean$ any speech, question, motion, introduction of a bill or amendment to

a motion or a bilb®

In other words, while the Members wetenstrained against engaging in debate on behalf of
outside interests they were not forbidden to lobby informally for tleosterestsConsequently, the rules
on members disclosure continued to be enforced and were strengthened, providing for declaration of
interest in respect of matters coming before the House; the deposit with the Commissioner for Standards of
agreements wolving the provision of services by Members in their Parliamentary capacity and prohibiting
Members from initiating, participating in, or attending delegations to Ministers or public officials where
issues would be addressed that relate exclusively tortf@nisation with which the Member has a paid
interest. They also required Members to report directorships and consultancies and other professional
undertakings where they might receive remuneration in return for offering guidance concerning the
lobbyingof Members, ministers and official%.

According to theSixth Report of the Committee on Standards in Publig thse measures have
6dramatically changed the @erception of | obbying

fiOur witnesses were overwhelmingly of the opinion that tigeladion of MPs through the ban on

paid advocacy and the new rules on registration of interests had changed the approach in Westminster
for the better. The assessment of the former Parliamentary Commissioner for Standards was
reassuring:

6To t he knendetige thd finangial links with lobbyists have now been broken. Some non
financial links are proving embarrassing but at least the spectre of cash for influence through this
route hasotfallen away. 6

To summarise: in addition to prohibiting the direstd formal advocacy by Members and their
participation in certain types of meetings, the British House of Commons requires Members to register and
deposit agreements whereby they provide services arising out of their Parliamentary capacity, including
advisory undertakings, and to declare their interest in matters coming before the House.

Lobbying by family members, legislative staff and journalists

The United Kingdom has also dealt with the is:
because they holflill passes to the Palace of Westminster, have relativedyaccess to Memberand
could be in a position to exert influence. Registers were established for staff members and journalists,
requiring the latter to repofiboth the employment for which theeceived the pass and any other paid
occupation or employment where their privileged access to Parliament may be televahtstaff
members to registediany relevant gainful occupation t h at i s o0 cC onighpt sedsbnablysbe t h at
thought to be advdaged in any way by access to the parliamentary buildings and their services and
facilitiesd. Staff members must also report the receipt of ifts.
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In recent years lobbying by family members has become an issue. In WashiDgtomhere
marriages betweetawmakers and lobbyistare not uncommon, the Senate recently adopted an ethics
package thatinter alia, will prevent spouses from taking advantage of their family status to lobby
members of Congres$

Di sclosure r eeumirrtegmeGrtosu pfsdr 6 Al |

The gowth of executive power and the consequent decline of influence on the part dfenatk

member s of |l egi sl atures have | ed to the ev-olutio
defined issue areas. The composition and concerns of these ganypesording to the public agenda and
t hat of Me mber s. They-Paratyy b®r awpgsed,r elartioi aanse nd Alr |

Caucus Groups or as Intgroups, and their organisation and proceedings are not highly institutionalised.

Where thee groups are composed entirely of legislators who are independent of any interest, and
where they receive staff support from officials of the legislature itself, their presence and activities must be
treated as part of the normal functioning of the legisk. However, when these groups admit members
who are not legislators or when they receive staff support from outside interests, questions arise about their
susceptibility to influence.

Westminster requires groups whose members are drawn from morernbgparty to register the
names of the officers of the group and the source and extent of any benefits that they receive, including
6t he provision of staff help by outside organi saf
relating to outsle staff"®* The groups must also adhere to Parliamentary rulesgoverning their
organisation, membership and influence by outside interests. Although currently the British Parliament
appears to be the only legislature that has articulated rules to deathisitissue, the Committee on
Constitutional Affairs of the European Parliament
on intergroups in the form of a list of registered and-namgi st ered i ntergroups on
including declarations of the financial interests of their chidirs.

2.3.4 Disclosure:Balancing openness and efficacy

In conclusion, disclosure is a key building block to enhance transparency in lobbying. Disclosure is
also the soft unddrelly of lobby regulation Effective disclosure requirements elicit that information
which mostsuccinctly and accurately

9 Captures the intent of lobbying activity

1 Identifies its beneficiaries

1 Points to those offices and institutions that are its targets.

Even when regulation saeeds in securing this core information, it will by no means ensure that
decision processes are transparent or satisfy the legitimate information needs of key players in the
legislative process. Depending on those nesdgplementary disclosure will be equired. Legislators
and ministers, for example, will want to know where lobbying pressure is coming from, and whether it

reflects broad public opinion. Consequently they have an interest in securing the disclosure of information
about coalitions and abotéchniques of lobbying that generate grassroots support. They also have an
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interest in ascertaining where information is coming from and whether it is credible, but for policy analysts
that information is central to their concerns. Watchdogs for thequlalnd for other interests insist on
disclosure that reveals where lobbyists have been heard, and the relative attention paid to competing
camps. Finally, the official guardians of public integrity will want records that assist them to track illicit
lobbying undertakings. Attempts to satisfy even these users of disclosed informatianthey are by no

means the only ones asking for expanded disclesuem create a reporting system that collapsekerits

own weight.

Given this inclination towardhe infinite expansion of disclosure requirementsgulators have to
remember that while much is feasible, it is intpat to apply a fevasic rules namely:

1 Information sought and collected has torbkevant to the core goals of ensuring transparency,
integrity and efficacy

1 The demand for information igalistic in practical and legal terms
1 Information can beisseminatedefficiently to the public, to legislators and to officials.

Informationneeds that require a less frugal approadtht be served ithe following waysWhere
transparency is a prime concern, but regulators apprehend that the public, including the media, will be
overwhelmed by data, supplementary information could be made available thrgpetinks. Where
prosecution is contemplatedocumentation and extensive records are essehtisthese circumstances
regulation may be best served if lobbyists are requiréalehrecordsfor a given period, or file them in a
separate process.

To reinforce all disclosure requirementsgistry oficials must have authority to call for clarification
of filings, to carry out further investigations, and to hand off enquiries to the police.

Finally, it should be noted that disclosure on the part of legislators who are permitted to lobby has to
obsere somewhat different rules than those imposed on others. A member of a legislature has privileges
and opportunities denied to others. Therefore, he or she lpstiaular obligation to reveal any
undertakings with outside interests that stem specififaiyo m t he member 6s r ol e as
obligations apply to legislative staff and to parliamentary journalists.
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2.4 Reporting processes and technologies

Lobby regulation has engaged the interest of legislatures in much of Europe and NortteAmeri
as already mentionedthe adoption of regulatory measures has occurred sporadically. The measures
themselves are by no means uniform, and their administration frequently reflects the idiosyncrasies of the
adopting legislatures. For example, sefmnaegistries may exist for each legislative chamber. Some
registries are accessible through the internet, and filing itself can be conducted electronically. Others seem
to rely on the provision of documents that are not amenable to website reporting.

Electronic filing and reporting

Nevertheless, the current interest in lobby regulation has been accompanied by a growing appreciation
of the utility of electronic filing and reportingzlectronic filing has made possible the collection or
dissemination of farmore information than the early regulators of lobbying could have imagined.
Essentially electronic filing has made modern regulation feasibldts benefits are numerous:

f Registrants can file efficiently from their offic&8
1 Forms can elicit quantifiabi@formation, thereby facilitating analysis

1 Information can be easily storednd archival and documentation storage costs are greatly
reduced

1 Internet access to filings and reports eliminates the physical centralisation of information and
makes that infomation readily available to members of the public as well as officials, thereby
facilitating transparency.

At the same time, electronic management of lobby records may impede transpdi@scys
especially true of forms calling for disclosure of infotmoa concerning the objects of lobbying
undertakings. Clearlyegistry officials have had to acquire experience in developing forms that elicit truly
informative responses, and where such information is not forthcoming officiatk theeauthority to
investigate.

In addition electronic filing cannot meet all the information needs of lobby regulation. Although it is
relatively easy to file contracts, agreements and other business document electronically, legislators have to
consider when it is lawful or ithe public interest to make that information publicly availablié.may be
more appropriate to hold some information in confidence, or to require registrants and their clients to retain
records against the demands of some future inquiry.

Information oveload can also be a problem. As some lobbyists have discopeosiing too much
information can obscure lobbying objectivegust as effectively as providing too little. Wéditentioned
data collection can be equally unhelpful. Detailed expense acctamésample, may ultimately tell very
little, and the filing of voluminous records of meetings, official and unofficial, between senior office
holders and lobbyists may vyield little useful information to all but the most persistent and experienced
enquires. Requiring registrants and their clients to deposit or retain this kind of information may facilitate
the policing of the lobby activity, and perhaps, therefore, is necessary. However, its inclusion on registry
websites may simply inhibit the public froenquiring into lobbying activities that should be transpatent.
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legislators decide to add appreciably more disclosure requirements to registries, they may find it helpful to
establish twetier sites so that summary information can be supplemented by extensive reporting
accessed through hyperlinks

In short, electronic filing has greatly facilitated lobby registration and regulation. However, there are
limits to its application. Although the technology can handle incredible amounts of data, the huma
capacity to access it still has limits and the ingenuity of individuals who wish to obscure their undertakings
is correspondingly extensive. Heneglministrators of registry processes must be ingenious in developing
forms that elicit genuinely useful formation and legislators must avoid expanding demands for
information to the point where it is difficult for the public to digest. Supplementary methods of holding and
accessing information and documentation are essential, as are provisions in thémnsgtilat allow
registry officials to require further information and to carry out investigations.

Timeliness

Reporting deadlines are as important as disclosure itself. To serve the public interest, disclosure must
be made and updated intimely fashionnCanadads f eder al l aw requires in
entering into a lobbying undertakif,and the American law, 45 da3f§ In Washington DC, registrants
must file reports serannually updating the information initially provided, but in@ia the newFAA
will require monthly reporting on certain activities, such as communication with senior public office

holders!®
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2.5 Codes of conduct

Codes of conduct have increasingly become a part of modern lobby regulation. Three types of
conduct now Hect the operations of lobbyists in a number of countries.

The least coercive are thprofessional codesadopted in several jurisdictions by associations that
have been organisday lobbyists themselves. These associations represent lobbyists to goveranaketo
other business sectors. They attempt in various ways to enhance the professional calibre of the lobbying
community, conducting training sessions and developing codes of professional conduct which to some
extent emulate the codes that govern thditional professions. These efforts are constrained by the nature
of the lobbying business itself. Unlike medicine, law, architecture or engineering, lobbying is a field of
endeavour that can be entered relatively easily. It does not require a lorygfdoomal study; there are
no vetting bodies to confer credentials on new lobbyists. Furthermore, no legislature has conferred on these
embryo professional bodies the same legal disciplinary powers held by the senior professions. There is, in
effect, nocompulsion to belong to a professional body in order to pradiiee.fact that many lobbyists
belong to the legal profession also hampers efforts to create and impose on practitioners a single
professional identity. Consequently, though some associatiblabbyists have attempted to discipline
wayward practitioner§'® the open nature of the business and public ignorance of professional codes has
rendered their efforts largely ineffective. The codes, therefore, state important ground rules for lobbyists in
their relations with one another, with clients and with government officials, but because enforcement is
extremely limited they do little to constrain those lobbyists who wish to break the rules.

Employment and postemployment codesand the rules goverrgnthe conduct of members of
legislatures are in several ways more significant influences on the behaviour of lobbyists. A condition of
obtaining access to the European Parliament, for
rules that rquire Members to report remuneration or other benefits, including staff assistance, provided by
third parties, and must satisfy themselves that the appropriate report has been rétfiSteegdnust also
comply with staff regulations governing the employmef former officials and respect rules relating to
the conduct of Members and of Member sé6 assistant
that purport to regulate the conduct of members of the legislature and public servants, and thgyigib lob
may not be specifically enjoined to respect them, the consequences of ignoring them, as far as public
officials are concerned, will act as a constraint on their behaviour and thus on that of lobbyists.

A few jurisdictionsimpose codes of conduct orobbyists, either as a condition of access to
legislatures and government offices, or as in the case of Canada, as part of the legislation regulating
lobbying. Asalready mentionedthe European Parliament, under Rule 9¢8rmits lobbyists to hold
permamnt passes to the legislature on condition that they observe a code of conduct. Some aspects of the
code have been noted. Others require lobbyists to disclose to the Members and other officials that they deal
with the interests that they represent, andefeain from certain activitie§? Failure to comply with the
code can |l ead to withdrawal of the | obbyistbés pas

Some American states also couple lobbyist registration with formal or de facto codes. lowa, for
example, does not have a code, but prohibits lobbyists from intentionally deceiving public officials with
regard to facts pertinent to lobbying; sending unauthorised communications to public officials, accepting
contingency fees, or acting as a conduit @mmpaign funds. Wl son not es tJe®personn Call
who registers as a lobbyist... must periodically attend a lobbyist ethics orientationocaungeh is
conducted by the ethics committees of the state legislature. Certification as a lobbygistingent on
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taking the course. Wilson also notes that the state of Texas has adopted a code of conduct for lobbyists, but
that it is primarily concerned®with the | obbyist?éo

Legislatingcode of conductCanada

Canadian governemts appear to be the only onelso legislate codes of conductAmendments to
the Lobbyists Registration Aethich came into effect in 1996 authorised the Ethics Counsellor to develop
a code that would apply to all registrants andhawmse lobbyists* Quetec and Newfoundland
subsequently introduced similar provisidfisThe code, which came into effect in 1997, has two elements,
a statement of principles and a set of rules which flow from those principles. Theneear@rinciples,
calling on lobbyists t@onduct themselves with openness, with integrity and honesty, and in a professional
manner . These ar e, in Wi lsonbds ter ms, 6goal s and
06standardsd that the pri nci pebse(sr tramgpgramcy)ninvokérbeu s , t h
standards an obligation to identify to officials the beneficiaries of the lobbying activity and the reasons
for it; a commitment to convey information accurately, taking care not to mislead those being lobbied, and,
thr dl'y, a requirement to remind office holders of
Code. The standards relating to integrity and honesty are confined to a commitment to respect the
confidential nature of information obtainedandhad use confi denti al i nformat
their client, empl oyer or organisationbo. The pri
6conflict of i nterest o, requiring | obtergsisandsdo t o a
avoid placing office holders in positions of conflict of interest.

While these provisions are by no means extensive, they are susceptible to fairly broad interpretation,
and can be amended and strengthened. Perhaps more important, dteLahliyists Registration Acin
authorising the Codalso conferred on the Registrar powers necessanyéstigate suspected breaches
of the code, a measure that consi der ablobpyiste xt enoc
Registration Actin addition, the final report of any investigation carried out under the Act must be sent to
Parliament. The Registrar has limited authority to take other action on findings that the Act, including the
Code has been breached. Prosecution decisions restheitAttorney General. However, in the lobbying
business, where reputation is an important asset, the presentation to Parliament of an authoritative adverse
report, and subsequent media interest, can be a significant conselgtience.

European Commission cgitia and rules

As far as codes of conduct are concerned, the central issue that excites debate is not their actual
content, but rather their stati&hould they be voluntary? Or enforced with incentives? Or should they
be full-fledged regulations? In its 2006 Green Paperon transparencyhe European Commission
encouraged umbrella organisations of Europmatrlic affairs practitioners to develop their own codes of
conduct using three minimum criteria adopted by the Commission:

1 Lobbyists should act in an hastananner and always declare the interest they represent

1 They should not disseminate misleading information

1 They should not offer any form of inducement in order to obtain information or to receive
preferential treatment.
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The Commission notg with approwal that various umbrella organisatiohad adoptedvoluntary
codes based on these standards, and that some have also introduced sanctions such as reprimands anc
expulsions. Although it repagti that only consultant lobbyists are obliged to observe thescodeGreen
Papersuggestd a reluctance to embrace fifledged imposition and regulation of codes by the European
authorities. It invite the profession to develop a code that would cover all lobbyists and that would be part
of a voluntary system run bthe Commission and made effective through incentives and santcfions.
Whether such a system would secure adequate compliance is a moot point, witetedertaken into
consideationafter examiation ofcurrent proedures for securing compliance.

The Green Papemwas opened for public discussion arahsultation with member states and official
bodies during the summer of 2006, and a summary
2007. This made it clear that neither the general public mordbbying community itself shared the
Commi ssionbs optimism that voluntary participatic
be achieved® The Commission, recognising thatsele gul ati on of | obbying was
to prepae a draft code of conduct which was discussed with stakeholders in the summer of 2007. It
proposed a set of o6rulesd6 derived from the princi

ilnterest representatives are expected to behay
honesty and integrity, as expected of them by the citizens in a democratic system. The Commission
considers that those who register in its public register accept to comply with these portiples

In line with this principle, the Commission hasoposed sk 6 r that eeprésentatives should
follow. Namely thainterest representatives shall:

=

Identify themselves by name and by organisation.
1 Declare the clients and the interests they represent.

1 Ensure that information provided to the EU institutions is ey complete and tp date to
the best of their knowledge.

1 Not obtain or try to obtain information dishonestly from the EU institutions.
1 Not induce EU officials to contravene standards of behaviour applicable to him or her.

1 If employing former EU officils, respect their obligation to abide by the rules and confidentiality
requirements which apply to them.

The Commissiomemained reluctant to entirely abandonirmeentives approach to registration but
did propose to create additional incentives. It alsagposed additional disclosure requirements, particularly
in the area of financial disclosure. On 23 June 2008 the Commission officially launched the Registry of
Interest Representatives. The Commission hopes that eventually a single registry willllsefvinea
European Unionds institutions.
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Box II.7. Developing the Lobbying Code of Conduct in Australia

The Australian Government's Lobbying Code of Conduct was released, after public consultation, on 13 May
2008. The aim of the Code is to ensure that lobbying activities are carried out ethically and transparently and that
government representatives who are approached by lobbyists are aware of the interests they represent. The Code
applies only to fAthird partyodo | ontbéhglfiiobathsrs. It dohsonet @applywte peodleo
who directly represent a particular firm or organisation nor does it apply to non-government organisations and charities

The Codebd6s definition of g 0 \Aastratiam é’ubtic Sendcp (APS) emplogeesi ande
Australian Defence Force personnel as well as ministers and their advisers. Key features of the Code include:

9 ANl professional lobbyists who wish to deal with Government representatives must register with the
Department of the Prime Minister and Cabinet. The Register will be available on line and will provide details
of the clients and interests the lobbyists represent.

 The Code requires lobbyists not to engage in corrupt, dishonest or illegal activities. It also requires them to
inform the Government representatives they approach that they are lobbyists, that they are registered, the
name(s) of their clients and the issues they wish to raise. Failure to comply with the Code could mean
removal from the Register.

I  The Code places restrictions on former Government representatives who wish to work as lobbyists. Former
government ministers will not be able to engage in lobbying activities for an 18 month period on any matters
on which they have had official dealings as public servants over the last 18 months. Former members of the
APS senior executive service will not be able to engage in lobbying activities for a 12 month period on any
matters on which they have had official dealings as public servants over the last 12 months.

The Australian Public Service Commission Circular 2008/4 advises agencies of the Code and how it will apply to
the APS. It requires agencies to put in place systems to:

9 Ensure that staff are aware the Register and apply the Code in their contacts with lobbyists.
9  Enable alleged breaches of the Code to be reported to the Prime Minister and Cabinet.

9 Ensure that staff are aware of the post employment restrictions on lobbyists and of their responsibility to
ensure, to the best of their ability, that the lobbyists they deal with are not subject to these restrictions.

The Circular also makes it clear that the Code will not affect technical, professional, or programme management
contacts or co-operation between the APS and outside companies or organisations.
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2.6 Securing compliance
2.6.1 Strategies for securing compliance

The imposition of sanctions is often the first recourse of legislators attempting to address issues
arising from improper lobbyindgsanctions are a necessary feature of lobby legislation, but are seldom
sufficiently stringent to constitute a true deterrent Even substantial fines or imprisonment, for
example, may not intimidate lobbyists who anticipate very large profits from winning significant
government contracts for their clients. Again, American experieneecase in point, with the Abramoff
scandal being only the most recent example of son
get away with behaviour that is either illegal or clearly outside the limits of professional cdnddety
2006 Robert S. Mueller, Director of the FBI revealed that since 9/11 his agency, as part of its increased
emphasis on countéerrorism, had moved more than 200 agents to corruption investigations. By 2004 and
2005

fiMore than 1060 government employeesie convicted of corrupt activities, including 177 federal
officials, 158 state officials, 360 local officials and 365 police officers, according to FBI statistics.
The number of convictions rose 27 pent from 2004 to 20@5*°

Nor is the United Statesigue.Canada has recently experienced i
result of which a public servant and advertising executives were convicted of colluding over the awarding
of contracts. A major public enquiry concluded tleat enforcementof reguldions, including lobbying

regul ations, had |l ed to 6éa culture of e Tainteédl e me n t
by the scandal, the governing Liberals were defeated in the electiamwdry 2005 by the Conservatives,
led by Stephen Haepr , who made his governmentos fiFAAt or de

which has been referred to earlier as strengthening the role of registry officials and tightening disclosure
regulationsThe political history of many countries contains ismepisodes, regardless of the severity of

their laws punishing corruption. The United States is endowed with a legislative system in which power is
highly diffused and the opportunities for lobbyindegal and illegal correspondingly abundant. Butigt

worth remembering that the same openness that encourages lobbying also fosters a competitive advocacy
environment and investigative journalism that not only reveals instances of-doomgy but creates the
impression that America, in comparison to estltountries, is riddled with corrupt lobbying practices.
Perhaps the United States is more given to spectacular exercises in lobbydeirandout that scarcely

means that the rest of the world is free of similar, though less drametiidties. The lak of publicity

may merely mean that they have not been investigated. As an FBI official wryly commented when the
2004 and 2005 records were revealdd, dondét think anybody recogni sed
we would generate .

The lesson of Amergan experience is that sanctions, while important, are only a small part of
the regulatory regime that will confine illicit activity to tolerable limits.

One of the obvious concomitants of attempting to limit corrupt practices in lobbying is that
sanctios- whether they be fines, imprisonment or denial of access to offictzdanot be imposed unless
registry officials are authorised teequire expansions of the information filed by registrants and
accorded the powers of investigation needed to accesstottuous and convoluted trail left by
unscrupulous lobbyists. In Canada, for example, early iterations of the Lobbyists Registration Act
neglected to give officials sufficient time to identify infractions and carry out investigations. The
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introduction ofthe Code of Conduct now enables officials to initiate investigations at any time. This,
together with enlargement of powers of investigation has permitted a considerable increase in the number
of investigations and, officials believe, greatly enhancedptiamce!*” Enhanced powers, however, do not
always lead to successful prosecutions. Registry officials may be required tofhanakstigations once

they reveal the possibility of criminal activity. In theptlis is an appropriate demarcation line, dimat

ensures that eventual prosecution will rest on the findings of investigators experienced in criminal cases.
But it may actually result in a failure on the part of the polieeho frequently have more urgent priorities

- to complete investigations.

These limitations have prompted registry officials to call on legislators tadse imaginative in
developing sanctions that can be applied without criminal prosecutionsAs already noted, the
Canadian practice of reporting to Parliament on investigatidrnish have proven violations of the Act
conjures up unwelcome publicity for lobbyists. In other jurisdictions, registration constitutes a license to
lobby and offences against the regulations, including codes of conduct, can be punished through
withdrawal of registration. This approach has been adopted in several European jurisdictions. In Canada,
while neither British Columbia, Newfoundland and Quebec, nor the federal government in RAASR
establish a license system, they do provide for denial d$tration. It is unclear whether or not denial
would violate rights of Canadian citizens or whether the courts would consider such a sanction too
significant for adjudication by an official or even an administrative tribunal.

What is clear, however, isdahtheeffective use of access as an incentit@ethical lobbying conduct
depends on more than simply issuing or denying passes. As noted, publicity is an important adjunct. So is a
system for ensuring that lobbyists who have been denied access, dofindekxbrs closed against them
at the legislature, the execwivand in administrative office3his can only be achieved if officials and
politicians fully understand the nature of the regulatory process and automatically look for evidence that
those whdobby them are authorised to do so. It is not enough to enjoin lobbyists to declare their roles and
affiliations, or even to insist that they carry authorisation. Those who are lobbied must be able to access
registries to verify credentials and they mhstexpected to carry out verification as a matter of course.
Thi s means t hat t here must be manageri al direct
credentials and to report possible infractions. In turn, the effectiveness of such direcpilies timat
public servants and politicians should be exposed to educational programmes that prepare them to
recognise lobbying activity and familiarise them with reporting facilities and requirements.

Education

Compared to the costs of monitoring, investigg and prosecuting lobby wroiwiging, education
appears to bkess expensivé® When adequately supported and imaginatively conducted, it can also be far
more effective Education strives to create a culture of compliance with the requirements ofatemistr
legislation and the ethical standards promulgated by governments. Education programmes address a
number of targets. They prepare public officials and lobbyists to understand the role of lobbying in
government decision making and to be aware of magish requirements and codes of conduct. The
introduction of sessions on lobbying and its regulation can be considered a logical addition to the courses
on government ethics that have become a regular part of the curriculurnaiga training programmes
When directed outside government, education can target lobbyists themstiuaggh their associations,
their trade journals, and even, as in the California case, through requiring them to enrol in special training
programmes. As for the general publice academic study of lobbying issues at the university and senior
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secondary school |l evel s, together with broad outr
media coverage, helps to create expectations about lobby regulation and gphickicthat lobbyists,

officials and politicians come to understand must be met. At the same time, they help the public to
appreciate the significance and utility of lobbying processes, including knowing how to participate in
policy debates, rather thanettblanket condemnation of lobbying that is encouraged by sensational
coverage of scandals.

In conclusion, it seems evident that compliance is best addressed through a spectrum of strategies that
start with clear requirements for inclusive and timely regisin and disclosure and go on to include:

i Formal sanctions.

T Manageri al directives requiring pubtbireportser va
possible infractions.

1 The endowment of registry officials with adequate poweiswastigation angbrosecution.
1 Education.

Compliance also depends on the development of a culture of integrity throughout governmental
institutions. Such a culture reinforces each element of a compliance regime; the lack of a culture of
integrity cripples regulation, howev carefully devised and expressed it may be. The influence of a
regulatory regime and of a culture of integrity will be discussed in a later section.

2.6.2  Government or voluntary regulation?

Earlier reference was made to the suggestion in the EuropegamCos si onés Gr een Pa
European Transparency Initiative that the profession be invited to develop a code that would cover all
lobbyists and that would be part ofaluntary systemrun by the Commission and made effective through
incentives and sations!?® Specifically, the Commission proposed:

1 A voluntary registration system, run by the Commission, with clear incentives for lobbyists to
register. The incentives would include automatic alerts of consultations on issues of known
interest to the lobbwgts.

1 A common code of conduct for all lobbyists, or at least common minimum requirements. The
code should be developed by the lobbying profession itself, possibly consolidating and improving
the existing codes.

1 A system of monitoring and sanctions to Ippléed in case of incorrect registration and/or breach
of the code of conduct.

A start hal been made to implement such a system. According toGtleen Paperl obbyi st s 6
organisationsvere encouraged to develop their own codes of conduct based on minigested) by the
Commission. As noted earlier, the resultengeria were

1 Lobbyists should act in an honest manner and always declare the interest they represent
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1 They should not disseminate misleading information

1 They should not offer any form of inducentein order to obtain information or receive
preferential treatment.

However, as thésreen Papergoes on to note, the organisations that signed on to this process
represent only a portion of those who lobby in Brussels. Interest group andathknédmploges as well as
some members of professional groups, including lawyeese not covered by these cod88 This
illustrates the fact that the creation ofcammon code depends on securing a shared view of
appropriate conduct in this domain on the part of fifrent professional bodies. Public relations
specialists, journalists, lawyers, managers, accountants and even doctors and engineers can be found in the
world of lobbying.Most of these fields are represented by professional bodies that have widely varying
capacities to discipline their members and diverse views on what constitutes appropriate Thedattr
proposed drafCode of Conduct for Interest Representatiiraplicitly acknowledged the difficulty of
securing agreement on a code amongstsomano ups when it broadly define
ithe activities carried out with the objmakmg i ve o
processes of the European institutitfd

Assuming thathis definition makest possible ¢ arrive at a Code that covers most of those who
lobby in Brussels, the question arises as to whether the proposed incentives will be sufficient to encourage
lobbyists to observe the Code. In the Nortm@&r i can c ont e x tautomdii@ alegisrob mi s e
consultations on issues of known interest to the loblyigtaild be insufficient. Lobbyists, after all, are in
the business of 60 k nowi ng mokehstrihgent iscentivein soige Eunopan A S
jurisdictions is the practice of making regisiva a prerequisite to participation in consultations. This
would be a more powerful incentive than simple notification, as long as formal participation was necessary
to the lobbyists involved. It would not be an incentive for those lobbyists who useresd means for
influencing legislators and officials. On the other hand, if the theatre of lobbying activity were to be
broadly defined, as suggested earlier, and if the privilege of access were to be dependent on strict
observance of the Code, there hiigoe sufficient incentive to bring the majority of lobbyists into
compliance.

This brings us to the last of the CommisémproposalsMonitoring compliance is most likely to be
achieved on a systematic and comprehensive basis if it is carried oficlalsfand if those officials have
authority to investigate necompliance. And while some assistance in monitoring can be expected from
members of the public, the media and lobbyists themselves, the most consistent source of information
about lobbying etivity has to be public officials. The people who are being lobbied are in the best position
to require lobbyists to observe ethics codes and to report failures to do so. Their effectiveness, however,
will depend on the extent to which they are familidthvthe regulations regarding lobbying and with their
own obligation to assist the monitoring process.

This last point suggests that while it may be possible to mount a lobby registration scheme on a
voluntary basis, in the final analysis its success déglbend on devel of enforcement that can only be
achieved at the governmental levelOnly government has the authority to require lobbyists to divulge
information. Only government can require officials to report the failure of lobbyists to comply with th
rules. Only government can investigate such failures and prosecute breaches of the rules. Only government
can impose sanctions such as the denial of access.
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Perhaps the achievement otature of integrity, such as was alluded to at the conclusionwf o
discussion of sanctions and compliance, would obviate the need for coercive measures and permit
dependence on voluntary conformity with codes of
experience in the sponsorship scandalhich revealedhat a number of lobbyists had not troubled to
register- demonstrates that, in this country at least, no such culture exists, and some degree of coercion is
necessary. It may be that a combination of governmental and voluntary arrangements, suches has be
suggested for Brussels, can be made to work, but, again the Canadian experience suggests otherwise. In the
several reviews that have been conducted of the lobby legislation, lobbyist organisations have argued
against measures that would introduce grestensparency. The Canadian code was developed in
consultation with lobbyists, and can be hardly considered rigorous; quite possibly a code that was entirely a
product produced by lobbyists themselves would be even more permissive.

Several arguments habeen put in favour of goluntary approach. The Sixth Report of the British
House of Commons Committee on Standards in Publi
against regulation by means of a Cc o empeuclted byrthe r e g i
Committee warrants comment.

First, the Committee felt t hat 6t he credibility
amendments to the rules. An elaborate, frequently changing system could produce unfairness, evasion and
bureaucratic complexity.d6 The evidence supporting
and Australi a i n particul ar, of amendment s t o r
Whether the Australian registry was in existenoegl enough to experience elaborate and frequently
changing rules, is questionable, but it is true that Canada and the United States have discussed a number of
schemes to fill loopholes, and changes have been introduced. Doubtless these processes dthve creat
problems for lobbying firm&2® but revisions of regulations are only to be expected when, as in the
Canadian case, th&tate enters a new fieldWhile the leaders of different governments may want to
achieve similar objectives, such as transparencyraadrity in public policy making, the political cultures
and constitutional arrangements of their respective countries force each government that begins lobby
regulation to invent it®wn approach. There is, as already g u e d , -pnloa t éebdo i Hvedlghiles | at i ©
Even in the United States, where lobby regulation has been attempted for over a century, changes in public
attitudes, in the scale of government activity, in the processes of party politics and public decision making,
as well as in the technaws of political communication have all fostered a continuing debate over
regulation. Both countries have been going through, and will continue to go through, a period of political
learning in this field. It is doubtful that the adoption of@untary approach would have avoided this
evolution.

The second criticism is that defining | obbyist
simpl e provision of information woul d be diffic
Neverthelessas the discussion also demonstratiEdinitions have been achievedyy North American
governments, and probably as effectively as in more volusigtems. Indeed, the assertion in the Sixth
Report t hraetgudtahtd osme Isfc h e me sorgangations dreeatteady ynovingotowlargd i s t s
greater convergenceb6, suggests that differences i
some of these groups have themselves recommended government take a lead in regulation suggests that
harmonsation is more difficult to achieve than the Committee would have us believe.
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An argument that may have carried more weight with the Committee than these stems from the very
advice given by the professional lroyobgf glioe@isst e\
Ailicensedodo | obbyisté government would O6give the
gained through the employment of that kind of <co
Justin Greenwood to the effecath

fiThose schemes which are based on a declaration of clients by lobby firms tend to benefit lobby firms
seeking intelligence on their competitors at the public expense. While lobbyists are no doubt
concerned to improve standards, they tend to seek tEgulto enhance their own status by
controlling access to the profession and by seeking recogntfion

Some of the consequences of lobby registration may be pernicious in the manner Professor
Greenwood suggests. Competition between firms, as a resulbdh ipi st s6 trol |l i ng fc
complicate decision processes and increase the costs of public administration. But not all the lobbyists who
watch the registers are business competitors; some are employpabliofinterest groups, such as
Democracy Vdich, in Canada, and Common Cause (and a host of others) in the United States. Their
intervention, while irritating to many consultant lobbyists, is frequently in the public interest. Nor is it
appropriate to dismiss the registers because only lobbyidtpamalists follow them. The lobbying field
is a specialised one in journalism as it is in business, and those journalists who regularly follow the
registers play an important role in disseminating information about lobbying to their colleagues @&nd to th
public at large® Finally, it has to be remembered that one of the objectives behind the creation of
registers isefficacy. It is helpful to government officials to know who the lobbyists are, who they
represent, what they are trying achieve and, ifipesshow they are trying to achieve it. To some extent
use of the registries depends on education and familiarity with the data available. 46, #@®%vebsite
for the Canadian federal registry recorded28@ visits (a 96 % annual increase in the nemtf hits),
following a period of heightened public interest in lobbying issues, the beginnings of an education
programme moued by the Rgistry and stricter monitoring and verification by Registry officials. Does a
registration system create tier acess to government as the British Committee suggests? The
Committee cites a number of British charities, as well as Professor Greenwood, to this effect. On the other
hand, it is doubtful that the creation of the lobbyist registration process in Canéda;oamterpart in the
United States, has done anything more than reveal a situation that has existed for many yeatisrédtwo
system exists because of the growing complexity of government, and the need for guidance in
understanding and approaching idem centres. The present author has interviewed a number of directors
of Canadian charities about their activities in public policy development. These individuals referred to the
Lobbyist Registration Ads adding to the paper burden that they haveny,cbutnone suggested that
registration has made it more difficult for them to gain access to decision makerSome commented
that it has helped them to track the activities of lobbyists working for interests that they oppose.

Arguments forformal reguition seemmore compellinghan thoseagainst aspresented in the Sixth
Report. As will be argued shortly, registration schemes address fundamental issues associated with
applying the principles of open government and of working towards integrity inrgoeet.At a more
mundane | evel, governments are in a better positi
rules for lobbying and to provide both lobbyists and the public with reliable data about them and their
activities. Again, Canadia@xperience confirms one of the positive observations of the British Committee:
that registration does encourage lobbyist organisations to deal with ethical issues and to improve the
standing of practitioners in the eyes of the public. But most importanérgments possess the authority
to insist thatobbyists, on pain of losing either reputation, access, or, in the worst cases, freedom, conform
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to certain standards of behavioBrofessional organisations, even with government encouragement, find it
difficult to effectively discipline their members. As Canadian and American experience attests,
enforcement of standards has not been easy for government eithevebthe long run, as regulatory
systems develop, governments stand a better chance than psdmnal organisations of securing
compliance with regulations

2.6.3 The place of lobby regulation in the regulatory regime

Where lobby legislation is in placi is one of a group of laws, policies and practices that define the
quality of governance irhe state. Taken together, they can be termed a regulatory regime. Even more than
lobby regulation, these laws wikkflect the national contextin which they are developed, and so are far
from being identical from one country to another. Nevertheless, conglementsan be fond. Among
the more important of these, particularly from the perspective of lobby regulation, are laws, policies and
practices which regulate the legislature and its members; govern the internal management, including the
financial mamgement, of the public service; provide for oversight of the executive by independent
agencies appointed by the legislature; regulate elections; codify the criminal law, and define the
relationships between citizens and the state.

The principal significace of this regulatory regime is that it establishesthiire of government It
is through this regime, that public aspirations for transparency, integrity and efficacy are authoritatively
expressed. Interdependent, mutually reinforcing, the constielemtents of the regulatory regime create
the environment that fostersor discourages the attainment of these aspirations.

Although all elements of the regime can influence lobby regulation, the influence of some is more
important than that of other3heir significance, too, will vary from one country to another. In most
jurisdictions, the regulation of the legislature itself and of the conduct of legislators and officials of
government are extremely importaAs already explainedhese rules vary &m legislature to legislature,
and that variation affects the relationship between legislatures and the representatives of interests. In some
|l egi sl atures O6dual mandatesdé are a matter of <cour
courtries there is a growing concern to monitor, and often to regulate, the behaviour of legislators and
officials both while they serve and for specific periods after service. It is increasingly realispdiiat
officials have access to knowledge andtacher of fi ce hol ders that i's a
world; a commodity whose purchase provithes an unfai

Financial management policies

Financial management policies are also significant factors in lobby regulatitvertised calls for
bids, competitive bidding, project evaluation, and bans on contingency fees all constitute a framework that
is supposed to govern the behaviour of lobbyists when tbpsesent clients seeking government
contracts. Failure to confan with financial management legislation, regulations and policy guidelines
may be detected through audits conducted by oversight authorities and can lead to prosecution under
criminal law. Thus the lobbying framework created by financial management pdicemforced by
oversight legislation and the criminal law.

In most states, but particularly in North America, election law is closely tied to lobby regulation.
Historically lobbyists and their clients have found that campaign finance is a sure rthgemarm regard
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of legislators. As one Canadian businessman argued, you have to give money to politicians to get their
help:

fil prefer to do that [give to politiciands el e
election saying there was a mglerstanding. Then you risk being misunderstood for four years. The
risk is big. In businessve sometimes need the help of bureaucrats an@fPs

Lobby regulation plays a modest role in this regime, but it can be a key strand in the web. In Canada,
forexampl e, it would be hard to identify the extent
whether or not th&alues and Ethics Code for the Public Senicaccomplishing its purpose, were it not
for the disclosure provisions of lobby legistati Without it, as well, major contributors to, and important
officials of political parties, would not be identified as lobbyists, so that it would be hard to establish a
connection between the operations of political parties and the exercise of infllieet®bbying Act as
the Lobbyists Registration Acs now called, and elections legislation thus work together to shed light on
what has been a murky part of Canadian public life. Again, the provisions of the Act have helped to
operationalise TreasuryoRrd rules regarding the letting of contracts, identifying, for example, instances in
which lobbyists may have received contingency fees for their assistance in obtaining contracts, contrary to
Treasury Board rules.

EuropeanTransparency Initiativeand Green Paper

The significance of the regulatory regime becomes strikingly apparent when the goals that the
EuropearCommunity has set for its institutions at Brusseisconsideed In the words of the 2006reen
Paper.

iThe Commi ssi on b ddrds efvransparéntyaate pdrtiofgthe legitimaay of any
modern administration. The European public is entitled to expect efficient, accountable and service
minded public institutions and that the power and resources entrusted to political and public bodies
are handled with care and never abused for personal Gain

The principles of transparency, integrity and efficacy are here laid outGliden Papeigoes on to
demonstrate the role a regulatory regime plays in realising these principles. Access tontkbcume
legislation, the creation of publicly accessible data bases relating to public consultation, the enhancement
of codes of conduct for legislators and officials and the establishment of policies and routines for
evaluating and publicly reviewing policygposals have all been part of tim@ve toward transparency
TheGreen Paper

fiWith the European Transparency Initiativéghe Commission has launched a review of its overall
approach to transparency. The aim is to identify and stimulate a debate onoareasrdvement.
Consequently, the Initiative covers a broad spectrum of issues. These range from fuller information
about management and use of Community funds to professional ethics in the European institutions
and the framework in which lobby groups amd| society organisations are operatxid’

It illustrateshow the decision to accept specific principles of governance introducesgelling
logic into a variety of regulatory areasthat changes every component as each is made compatible with
the coreprinciples and restructured to create an interdependent regime. In this transformation, lobby
regulation is itself changed. Torefletttor exampl e, the Commi ssionds com
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the Commission and interest representatives must be ope 0 o ut s'¥° dobby segutation is n'y 6
strengthened and acquires heightened significance. At the same time, however, the dependence of lobby
regulation on the other elements of the regime becomes apparent, requiring, as the European developments
illustrate, appropriate revisions of other statutes, policies and practices.

In sum,lobby regulation can neither be initiated nor reformed in isolation As part of a complex

regulatory regime, it must affect, and be affected by, other elements of the régiomedingly, its
creation or modification must be synchronised with the revision of those other elements.
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2.7 Establishing and maintaining the integrity of the regulatory regime

The history of lobby regulation is one thfe periods of inaction interspeidavith spasms of reform
triggered by scandal. The periods of inaction are not devoid of development or without significance. On
the contrary, the routine applicatieror, as in many cases, lack of applicatioaf the regulations reveals
their strengths rad weaknesses. Occasions arise for public comment and discussion of suggestions for
reform. These discussions prepare the way for the changes that seem to come so suddenly in the aftermath
of scandal.

Evolution of institutional framework for implementifeperal lobby regulations the United States and
Canada

This has been the pattern of devel opment for (
before the firstobbyists Registration Aetas passed that it was a weak piece of legislation, atdhé
administration of the Act would be influenced by the wishes of the government of the day. This proved to
be the case.

A central problem was that the Registrar of Lobbyists was a civil servant and that the Office was
located in the executive part gbvernment. The Registrar, who was not a senior official, was consequently
ultimately subject to the pressures that ministers and other senior officials could bring to bear. It was
absurd to expect this official to interview Ministers of the Crown in orae determine whether
infringements of the Act, or the Code of Conduct, had taken place. Yet this was what the Act ordained.
Furthermore, the Office wasulnerable to budgetary, staffing and organisational decisionghat
severely limited its effectiveness

One of the saving graces of the early version of the Act was a clause that required a committee of
Parliament to review its administration and opera
Several reviews have taken place, @adh hasled to significant improvementsin the Act. Each also
saw the raising of issues that were not addressed and that did not lead to change, but that did influence
subsequent reviews.

Amongst the most contentious of these was the suggestion that the Lelfsigstration Branch
should be removed from its place in a line department and put under the supervision of Parliament itself.
This proposal was put forward in 1993 at the first review, and repeated in subsequent reviews. The
argument was straightforwarthe Registrar and the Branch, located as they were in a line department,
were exposed to improper influence Such influence would be reduced if the Registvas made an
Officer of Parliament and his/her appointment protected.

The argument was dismissed successive review committees, dominated as they were by members
on the government side, but the status of the Registrar was enhanced and the powers of the office were
strengthened. Eventually, however, in the aftermath of the sponsorship scandalpdsalpsas endorsed
by the Commission of Enquiry and found its way into the election platform of the Conservative Party,
which, on coming to power, lost no time in introducing B#6A. Section 68 provides that the government
of the day shall consult with ¢hleaders of all other Parliamentary parties before appointing a
Commissioner of Lobbyists, and that the appointment should be approved by resolution of both Houses of
Parliament. The Commissioner shall hold office for seven years, though subject to Iréonameause
through an address of both Houses.
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It is too early to evaluate this reform, but in theory the Commissioner should be in a position to
exercise his orher responsibilities without fear or favour. Above all, the great advantage of
appointment andegulation by Parliament lies in the fact that the legislature itself is an open forum. It is a
centre of media attentipmand it has an authority that cannot be gained at all easily by agencies in the
executive branch. Notwithstanding any proclivity widual Members may have for secrecy or for
protecting the perquisites of their party organisations, the competitive nature of the House and its
underlying responsibility for the public interest, will in the long run support an agency that is charged with
pr omoting transparency and genuinely enabling O0pt
attempting to influence governmento. Further more
subject to the rules of the public service, the faat the Commissioner can obtain the ear of Parliament
suggests that in matters of staffing and management the Registry will have resources to match its
responsibilities.

The rationale for these reforms is that sntonomy of the Commissioner of Lobbyists essential to
ensuring the continued integrity of lobby regulation. In the Canadian case this has certainly been true of
Auditors General, who carry out their responsibilities in a similar way. In other jurisdictiomparable
levels of autonomy have @ven their worth. It is the case with the Quebec Commissioner of Lobbyists and
at least two Americantates, New York and New Jerseayis noteworthy thatfollowing a long campaign
led by RepresentativeNancy Pelosi, the Speaker of the U.S. House of ésamrtative’s’, the Congress
passed thélonestLeadership and Open Government AER007 and théffice of Congressional Ethics
was created tinvestigated sus pect wr on gd orhisngasire molseaversightikf ¢louse. 6
ethicstoward greater autongm as t he Office panel wi || consi st
standingd who are noltis exgeotddeaceffect @ majort improveentuis the

enforcement oéthicsrules’®

Even though experience suggests thabnomy holds conglerable promise, it is not without risk.
A great deal depends on the quality of the individuals recommended to lead the regulatory agency.
Governments able to command a majority in the legislature could impose a weak candidate. Furthermore,
legislators temselves have often proven unwilling to accept levels of regulation that they have promoted
on the hustings. It is possible that their collective sense epeedervation would at times constrain the
gathering of information and the carrying out of irigegions. Too, parliamentary bodies have shown
themselves capable of limiting resources and clipping mandates. Nevertheless, the likelihood of these risks
occurring under a parliamentary regime is far less than it would be were the regulatory progmaimenes t
housed in line departments.

A concomitant necessity is that the goal of transparency should be paramount in the management and
reporting arrangements of the registry. In thé. and Canada the fact that the registries are publicly
available has meanhat the media, and interests themselves, bawéirmed their utility , while the fact
that reports into confirmed violations of the regulations are presented to Parliament and made public is a
substantial incentive for compliance. No lobbyist who plangmain in business wants to be known, like
Jack Abramoff, as ' THeenosdimmogantasset of ahyddbhyigtiisshts @r. her
capacity to access decision makers. Public officials, elected and unelected, are distinctly unwilling to
consot with lobbyists with dubious reputations.

On balance, experience in the United States, Australia and Canada affirms that to be effective lobby

regulation must be overseen by an official of high standing appointed by the legislature, independent of the
government of the day for a fixed term and otherwise removable only through a formal legislative process.
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duration of the 44th Congress. This was also the pattern at the Canadian federal level, where the first Lobbyists
Registration Act mphasised transparency, through monitoring lobbying activity, On the other hand, Ee8esshte
legislatures moved immediately to stringent regulation. Between 1873 and 1905 Alabama, Georgia, California and

LOBBYISTS, GOVERNMENTS AND PUBLIC TRUST: BUILDING A LEGISLATIVE FRAMEWORK FOR ENHANCING
TRANSPARENCY AND ACCOUNTABILITY IN LOBBYING © OECD AUGUST 2008

82



Wisconsin declared lobbying a felony. See @mssional Research Service. Library of Congr€mgress and
Pressure Groups: Lobbying in a Modern Democracy: A Report Prepared for the Subcommittee on Intergovernmental
Relations of the Committee on Governmental Affdifsited States Senat®ashington D.C.: U.S. Government
Printing Office, 1986p. 5.

27. For exampl e, Hrebenar et. al. note that iflobbyReguation 6br i be
in the Japanese Digtp. 5567) and Jordan cites British Parliamentary rulesndafrom the seventeenth century that,
in the words of a 1947 Resolution, state that 6the dut:
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iFor mal i s ®26Rul es o

28. As lobbyists registration acts evolve they may explicitly affirm provisions that are to be found elsewhere. For example,
Quebecds ac tyear movamrium sn cabinét me&mbers and senior municiplals/ing the governments or
institutions with which they were previously associated and ayeae moratorium on former senior public office
servants. R.S.Q. c. T 11.011, s. 29. and s. 30.

20. This is a continuing issue in Britain where convention has pginParliamentarians to accept consultancies, and in
Germany where the O6Provisions for the Rules of Conduct
Members often represent specific organisations. See Grant Jéfdamards Regulation in ¢hUK: Fromdeneral
Good Senskto dFormalised Rules dParliamentary Affairs 51 (1998) 4, 5287 and Karsten Ronit and Volker
ScheiderfiThe Strange Case of Regulating Lobbying in Germany

30. Canada. House of Commons. BiHZZAn Act providing for confct of interest rules, restrictions on election financing
and measures respecting administrative transparency, oversight and accountability 55 Eliz. I, 2006 (As passed by the
Commons, June 21, 20064t the time of writing the Act as been assented tat Imot brought into effectlt is
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ethics, election financing, whistleblowing and Parliamentary monitoring of government expenditure. Included in the
Bill are exteisive amendments to thebbyists Registration Adtenamed thd.obbying Act which, in contrast to

earlier lobby legislation, regulate the peshployment behaviour of senior officials. For example, section 75 of the
Bill prohibits senior public office Hders from engaging in paid lobbying activities. Earlier versions oL tisyists
Registration Acsimply required registrants to disclose whether the lobbyist had been a public office holder and which
offices had been held. The actual pestployment prhibition on lobbying activity was to be found in the ethics codes

for public office holders and civil servants. See Office of the Ethics Commiss{ooeflict of Interest Code and Pest
Employment Code for Public Office Holdesgction 28, and Treasury &al of Canada Secretaridalues and Ethics

Code for the Public Serviceh. 3. The new rules considerably extend the moratorium period for senior public office
holders.

3L For somewhat different reasoh<hiefly a desire to avoid administrative batiéeks for both public and officials
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32 Justin GreenwoodfiRegulation of interest representation in the European Uniond(EULlive S. Thomas, (ed.)
Research Guide tdJ.S. and International Interest Group¥estport, Conn.: Praeger, 2004, pp. 349 p. 385.
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lobbying, because, as they said, they were concerned in broad akout public perceptions of government and
access. Their efforts bore fruit in 1985 when the Mulroney government undertook to include lobby regulation in an
ethics package that had been promised in the previous election and may have been brought f&riraed\dipister
Mulroney following some early charges levelled against his administration. See A. Paul fRlesRise of the
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Lobbyists Registration Aeind to make related amendments to other Acts, S.C 1995, 25 ddty 1995, January 31,
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43, Karsten Ronit and Volker Schneidéf,he StrangeCase ofRegulatingLobbying in Germany Barliamentary Affairs

51 (1998), 4, pp. 5598.

44, Rene Rechtmann and with Jasper Panum Ldrsdet, fiRegulation of Lobbyists in Scandinavia: A Danish
Perspedte, @Parliamentary Affairs51 (1998), 4, pp. 5786.

45, Sectionss,6 and 7 of the Act

46. Letter. Diane Champagffeaul, Registrar, Lobbyists Registration, to Richard Dupuis, Clerk, House of Commons
Standing Committee on Industry Science and TechnoR@xpril 2001.

47. Telephone interview with AnérCété, Commissioner of Lobbyists, Queb@@ January 2007.
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For e X a mp | Lehbyis@ Registration Acts. 27, Ontario Statutes, 1998, S . K
apply to the folloving persons when acting in their official capacity: (4) Members of the council of a band as defined

in subsection 2 (1) of the Indian Act (Canada) or of the council of an Indian band established by an Act of the
Parliament of Canada, persons onthe sfaffot hes e members or employees of the c¢

fiAn Act to Amend the_obbyists Registration AgtS.C. 1995, c. 12. s. 4.2.c.

An Act to Amend theParliament of Canada AdEthics Commissioner and Senate Ethics Officer) and other Acts in
consequenceiBC-4. In effectl7 May 2004. s. 4.2.c.

Lobbying Disclosure Aaif 1995 Public Law 1045, s. 8.

6An Act t odParllamentotlCanataeAdEthics Commissioner and Senate Ethics Officer) and other Acts in
consequence Bill @. In effect 17 May 2004. Section5 . 2 . f provides that t he regi s
communication techniques, including appeals to members of the public through the mass media or by direct
communication that seek to persuade members of the public to communicate diitactlypublic office holder in an
attempt to place pressure on the public office holder
roots communicationo), that the individualmahtatseruséed or

An interesting feature of American regulation is that whileltbbbyingDisclosure Acdoes not compel lobbyists to

report grassoots activities, the Internal Revenue Code (s. 4911) imposes a tax on expenditures exceeding certain
amounts, andhereby forces organisations to report they have spent on-rg@tsslobbying. SedJ).S. General
Accounting Office Federal Lobbying: Differences in Lobbying Definitions and thienpact Washington DC,
GAO/GGD-99-38.

SubCommittee on Bill G43, p. D:18.

Canada. Parliament. House of Commons. Standing Committee on Elections, Privileges and Procedure. Issue No. 2:
First Report Respectin@n respect of?). obbying and the Registration of Paid Lobbyji&sJanuary 1987, pp. 2:3 and

2:6.

Howard Wison,fiLobbying: Key Policy Issués OECD Public Governance CommitteleJanuary 2005. 12.

See WilsonlLobbying: Key Policy Issuep. 12.

Matthew ContinettiThe K Street Gand\Y: Doubleday, 2006p. 243.

Quoting here fromfA Guide to thelLobbyists Registration Act@ffice of the Registrar. Government of British
Columbia, July 2003, p. 7.

Wilson, Lobbying Key Policy Issues p. 14.
At www.com2006_0194_en.pdf
U.S.Public Law 10465, 109 Stat. 691, ss.4 (b)(3) and.(4)

The Integrity Commissioner and Lobbyists Statute Law Amendmenti @8, Ontario Statutes 1998 c. 27. ss. 4(7),
5(8) and 6(6).

John Chenier, editor dfhe Lobby Monitonoted in testimony before the House of Cooms Standing Committee on

I ndustry, Science, and Technology that recent U.S. stat
expenditures involved in lobby campaigns in order to provide some measure of (the) intensity of the campaign, a

as who is invol ved. 6 24Apri 20@5EeTaedMonitgrEequamlydciteENSi ddta an dobbying
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65.

66.

67.

68.

69.

70.

71

72.

73.

74.

75.

activity. Its October, 2003, issue commented on a study by the Annenburg Public Policy Center at the University of
Pennsylvania whichobked at lobby advertising. It reported that in 2001 and 2002 lobbies spent@5®mllion in

the Washington, DCarea alone on advertising relating to issues before the President and Congress. Eleven
organisations spent 40% of this amount. In additiordrfawing attention to the big spenders, the study found a
correlation between heavy spending on advertising and g
large amounts regularly to influence public policy may be of greater concerthénaccasional large spender because

this could indicate that a smal/l sector of the public
The Lobby Monitod5 29 October 2003) 1, pp-B.

This issue, like the argument that pubtiterest groups are discriminated against by the LRA, impinges on a concern

that has troubled supporters of public interest groups for a number of years. That is, that commercial enterprises can
treat the costs of lobbying as legitimate business expebisE® such expenses reduce corporate taxes, the public is, in

effect, paying part of the costs of lobbying its own government. This is offensive to public interest groups on several
grounds. First, such groups are themselves required to report such stivag esceive from government. Second,

charitesi whi ch constitute a | arge proport ildage swoidt reqhlatorsd a0 s a
governing their expenditure on lobbying. However, worthy their cause, no one charity can sperftamf¥4 of its

annual income on lobbying. Furthermore, there are even stricter regulations prohibiting politically partisan advocacy
and some forms of policy advocacy. Third, corporationsé
interest groups. Many such groups have registered as charities because the tax incentive for charitable donations does
encourage donations. Those that have determined to remain-asofiborganisations in order to avoid the advocacy
restrictions applied teharities find that public financial support is quite limited. In short, neither group has the
resources, or in many cases is permitted, to challenge corporate lobbying on anything like equal terms.

Congressional Research Servicebbying in a Moderiemocracy p. 43.
Congressional Research Servicebbying in a Modern Democracy. 44.
U.S.Public Law 10465, 109 Stat. 691.

U.S. House of Representatives. Committee on the Judiciary (Mr. Canaday) Report: The Lobbying Disclosure Act of
1995 1@th Congress. 1st Session. Report-339, p. 13

U.S.Public Law 10465, 109 Stat. 691, ss. 3 (a), 3 (b)(3) and (4); 5 (3) and (4).

fiRegulation ofinterestGroups in the United States: FedeRadgulatiod in Thomas,Thomas Research Guide to U.
and International Interest Groupgp. 374377, at pp. 37%.

U.S. GAO Differences in Lobbying DefinitiondVashington, DC: Report to Congressional Committees. GAO/GGD

99-38), pp. 23.The official Guide to the Lobbying Disclosure Act issued by the Officth@fClerk of the House of
Representatives notes that ithe tax definition of |l obb
whil e they ar e narrower wi t h respect t o execut
lobbyingdisclosure.house.gov/lda_guide.hpml 9 A Lobbyi ngticesstasitsg adgctaicanm vis e

The Lobbying Disclosure Technical Amendments Act of 1998 (Public Lawl56%

John 006 Do nRiPSHAIRIpOffiH®w tee Natural Gas Industry Extracted a Billibollar Boondoggle from
Congres® Wa s h DG Rublio @itizen, January 2007.

The cost estimate was given in the Canaday Repobet, p .
found in Robert G. KaisefiThe Power Player Washington Pos8 March 2007

Standing Committee on Elections, Privileges and Procediest Report to the Housédlinutes of Proceedings and
Evidence 1/33, 19886, 12:410.
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Letter. D. A. Greelg, director, Department of Communications and Government Relat@arsadian Medical
Association. to Albert Cooper, Chairman, Standing Committee on Elections, Privileges and Pr@&8:4pri.1986.
See also the testimony by Donald Th@&tanding Committe, Proceedings. 11:30

The battle over tobacco regulation assumed similar proportions in most countries. The American version can be found
in Devra DaviesThe Secret History of the War on Cand@tY:Basic Books, 2007) and the Canadian in R.
CunninghamSmoke and Mirrors: The Canadian Tobacco W@ttawa: International Development Research Centre,
1996). A shorter discussion which concentrates on the lobbying aspects of the health lobby ceamieEgound in

A. Paul Pross and lain S. StewdiBreakingthe Habit: AttentivePublics andTobaccoRegulatiow in S.D. Phillips

(ed.) How Ottawa Spends, 19%56: Making ChangeOttawa: Carleton University Press, 1994€129-165.

Section 9 (9). Corporations and other organisations are not required toc@ppdrable information. The zones are:
less than CADLO 000; CAD10-50 000; CAD50 000 to CAD100000, and over CA100000.

Telephone interviewZ December 2006.

This point is frequently made by Canadian observers, particularly by the edlioelodbby Monitorwhose newsletter

is widely read in the lobbying community. Professor Justin Greenwood, in his testimony to the United Kingdom House

of Commons Committee on Standards argued that dibyhose sc
firms tend to benefit | obby firms seeki SigthRepotte87] i gence

Sections 4 (b) (5) (A) and (B).
Lobbyists Registration A¢€Consolidation of March 2005), s. 5 (2) (g) and (h).

Lobbyist Registration Branch. A Guide to Registration as of 26 August 2005trategis.ic.gc.ca/epic
/internet/inlobbyistiobbyiste.nsf/len/nx00112e.html

As, for example, in Germany. See European Commission. Green Paper on the European Transparemgyplnitiati

These examples have been drawn from a recent isSieedfobby Monitar

cov eregiddnt e x ecut
and d6serving

6
e
scribed in sect
describes 6cove

Sections 3(8) (A) and 5 (b) (2) (B) . A
and other officials specified by theircivilsey i ce or mil i tary gr a
determining, policy making, orpoliegdvocati ng character6 d
Code. A similar list of members of congress and employees im a t bran
of ficialsbd.

ch

Section 2(1).

Section 5(2).

The Federal Accountability Act Statutes of Canada. 55 Eliz. 1l, 2006. Chapter 9, sections 67 (2) and 69 (4).
The Lobby Monitor 1818 December 20063, pp. 2.

fiLobbying Restrictions and Reporting Manual for the Lobbyists b&@hap. 97, Hawaii Revised Statutes, s. 3 (5).

Al berta Legislative Assembly 3rd Session 26th Legisla

communicatons o public office holders éin response to a requ
comment 6 on | egislative pr opos kdderal LolthgstseRegispatioa Adh the f regu
other hand exempts similar communicatiena | v i f t he request initiated by the
requesf or i nformationdéd. (s. 4 (2) [c].
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