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Foreword

Created in 1999, the ADB/OECD Anti -Corruption Initiative for Asia and the
Pacific supports its members in stren gthening their policies, legislation , institutions
and practices to fight corruption. The Initiative offers experts in Asia and the
Pacific opportunities to work with colleagues from around the globe to address
emerging challenges in the fight against corr uption, and to seek solutions.

Expansion of Asian and Pacific economies and strengthened economic
ties among countries bring increased attention to the negative impact of bribery
in business. The members of the ADB/OECD Anti -Corruption Initiative for Asia and
the Pacific thus dedicated the 6th Regional Anti -Corruption Conference for Asia
and the Pacific on 26 828 November 2008 to Fighting Corruption in Asia -Pacific:
Strategies for Business, Government , and Civil Society .

The conference, hosted by the Governm ent of Singapore and its Corrupt
Practices Investigation Bureau (CPIB) , brought 150 experts from 35 countries to a
regional forum to assess the role of businesses, governments, and civil society in
the fight against corruption, notably the supply of bribes . Workshop discussions
addressed six topics: the role of international criminal law standards; conflict of
interest; corporate compliance programs and integrity systems; international and
regional Initiative s to combat corruption; private  -to-private corrup tion; and the
role of the fight against corruption for sustainable development.
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ACRA Accounting and Corporate Regulatory Authority (Singapore)

ACT Anti-Corruption and Transparency Task Force

ACTT Anti-Corruption Task Team ( of the OECD DAC GOVNET)
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APCAC Asia-Pacific Council of American Chambers of Commerce

APEC Asia-Pacific Economic  Cooperation

APG Asia-Pacific Group on Money Laundering

ASEAN Association of Southeast Asian Nations

AusAID Australian A gency for International Development

CEO Chief Executive Officer

CFT combating the financing of terrorism

Col conflict of interest

CPI Corruption Perceptions Index

CPIB Corrupt Practices Investigation Bureau (Singapore)

DAC Development Assistance Committee of the OECD

EITI Extractive Industries Transparency Initiative

EUR euro

FATF Financial Action Task Force

FCPA Foreign Corrupt Practices Act
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GDP grossdomestic product

GNI grossnational i ncome

GOVNET Network on Governance (o  fthe OECD Development
Assistance Committee DAC)

IACC International Anti -Corruption Conference

ICAC Independent Commission against Corruption (Hong Kong,
China)
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ICC
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MNC
MOU
NGO
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ODA
OMB
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T

UK

UN
UNCAC
UNDP
UNODC
UNTOC
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USAID
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WEF

International Chamber of Commerce
Indonesian rupee

Komisi Pemberantasan Korupsi fi Corruption Eradication
Commission (Indonesia)

multinational corporation

memorandum of understanding

non -government organization

Organization of American States

official development assistance

Office of the Ombudsman (Philippines)
Partnering against Corruption Initiative
Philippine peso

Securities and Exchange Commission (United States)
Serious Fraud Office (United Kingdom)
Singapore dollar

small and medium -sized enterprise
Transparency International

United Kingdom

United Nations

United Nations Convention against Corruption
United Nations Development Programme
United Nations Office on Drugs and Crime

United Nations Convention  against Transnational Organized
Crime

United States

United States Agency for International Development
United States dollar

World Economic Forum
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Introduction

Recent corporate corruption scandals, many of which involved major
multinational enterprises, have brought the spotlight onto business br ibery.
Several countries in Asia -Pacific have already responded by initiating anti -
corruption campaigns targeting this phenomenon. To further these efforts and to
exchange experience , the members of the ADB/OECD Anti  -Corruption Initiative
for Asia and the Pacific dedicated the 6th Regional Anti -Corruption Conference
for Asia and the Pacific on 26 828 November 2008 to Fighting Corruption in Asia -
Pacific: Strategies for Business, Government , and Civil Society .

The conference, hosted by the Government of Singap ore and its Corrupt
Practices Investigation Bureau (CPIB) , brought together 150 experts from 35
countries . In addition to plenary sessions, the conference consisted of six
workshop s on the role of international criminal law standards; conflict of interest;
corporate compliance programs and integrity systems; international and
regional initiatives to combat corruption; private -to-private corruption; and the
role of the fight against corruption for sustainable development.

The conference saw presentations by  representatives of business |,
governments, civil society , and international organization s that were followed by
lively debates and exchanges of ideas. Most presentations were reproduced in
this publication, in hopes that the ideas and knowledge contained th erein would
be disseminated to a wider audience.
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Welcom e Remarks

Associate Professor Ho Peng Kee, Senior Minister of State for Law
and Home Affairs, Singapore

I am happy that Singapore is  organizing this ADB/OECD Regional Anti -
Corruption Conference for Asia  -Pacific for the first time. | understand that there
are participant s and speakers from more than 50 countries and international
organization s. Let me first extend a very warm welcome to all our overseas
participants to Singapore.

We are living in an increasingly interconnected global world. The financial
crisis of 2008 be gan with, what to most of us, was an event in the US that had little
relevance to us. | am referring to the US  subprime mortgage crisis. Within a year,
the crisis had escalated to a colossal global financial meltdown requiring
government interventions in f  inancial sectors all over the world. The financial crisis
is the perfect illustration of how corporate governance in the private sector can
lead to events that have wide social and economic impact. This brings me to the
theme for todayf&F icgghbrraptioan m@sa -Pacific: Strategies for
Business, Government, and Civil Societyo.

In many countries, anti -corruption efforts have always focused on the
public sector, as it affects how a country is governed and how its public services
are administere dfi these, of course, have a direct impact on the development of
the country. However, increasingly, the lines between the public and private
sectors are no longer clear. With outsourcing, functions previously undertaken by
public agencies may, today, be und ertaken by private companies. This may

include essential services such as provision of utilities, healthcare, transport , or
even security. The public would also have interest in how private entities are run,
as some of these are publicly listed companies w ith members of the public as

shareholders. The activities of private companies today provide the engine of
growth and they have a significant impact on the lives of individuals. Private
sector activities in many instances are not really oprivate 6 Therefore , efforts in
good governance and anti -corruption must go beyond the public sector to
reach the private sector; activities of the private sector are not isolated unto
themselves but have an increasing impact on the man in the street. There are

two main appr oaches to this fi through systemic structures put in place by
government, and through internal controls put in place within the private sector. |

ADB/OECD Anti -Corruption Initiativ e for Asia and the Pacific
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would now |ike to share with you Singalpdreds efforts,
systemic structures.

Governmen t-led structures

In Singapore, we put a lot of emphasis on administrative efficiency.
Processes which are streamlined and efficient ensure better services for the
public. They also reduce opportunities for corruption and abuse. If government
services take a long time to deliver and require multiple processes and steps,
then the likelihood of corruption and malpractice will multiply. In this regard, the
Singapore government has implemented electronic services to deal with many
government transactions. Throug h such services, members of the public can
search and access government information as well as conduct a wide range of
transactions. These include applying for license s and permits, making reports,
and filing tax returns.

There is also an online business license service whereby businesses that
require multiple licenses need not send separate applications to different
departments. Using an online system, the applicant would just need to file a
single application, which will be routed to different government departments for
the issue of different licenses. Such electronic processes have cut down
processing time drastically and reduced the need for the public to deal with
officers from multiple government departments. A benefit of this arrangement is
that oppor tunities for corruption and abuse can be reduced.

The government also aims to engage the public in a continual process to
improve the system; for example, the public is invited to provide feedback under
the o0Cut Red Taped and o0Cut \Wessdorendunityniealsement . The busi
consulted through the Pro Enterprise Panel on how the government can be more
business-friendly. These links allow the public to tell the government directly about
problems and even suggest possible solutions; they show measures that can
enhance quality of service to the public, and also reduce likelihood of abuse.

To improve transparency, the Singapore Government has an electronic
portal that allows private sector entities to bid to supply goods and services to
the government. Today, all government procurement is done through the
Internet . The procurement specifications are posted on the Internet for all to see,
including international businesses who wish to take part . This ensures
transparency and reduces opportunities for corruption and abuse in public 0
private sector transactions.

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific
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Internal control measures

I will now move on to internal control measures. In 2004, the Accounting
and Corporate Regulatory Authority was formed to ensure that companies,
businesses, and auditors observe re levant standards and comply with legal
requirements. The Authority works with government agencies and professional
bodies to maintain high auditing standards and helps companies adopt good
disclosure and corporate governance practices. The private sector w as also
actively involved in the process of setting the prescribed accounting and
governance standards through the Accounting Standards Council formed in
2007, and the Council of Corporate Disclosure and Governance formed in 2002.

Internal controls and gov ernance in private companies is essential if the
private sector is to run smoothly and without problems. Governance and controls
must go beyond mere rhetoric. Companies must implement concrete measures
to ensure good governance and controls. This is the on ly way for companies to
sustain and thrive; otherwise, when the going gets tough, they will just fold over
and collapse. Corporate governance cannot be taken for granted. The primary
responsibility rests with the companies themselves, backed by an appropri ate
level of interaction with government agencies. In this current climate of the
financial crisis, it is even more important that adequate attention be paid to such
issues.

Working together

It is thus clear that anti -corruption agencies cannot act alone. Fighting
corruption has to be a whole  -of-government effort involving the improvement of
administrative processes within the public sector as well as improvement of
corporate governance standards within the private sector. Both the public and
private sector s have key roles to play. It is therefore important for anti -corruption
agencies to partner with external parties in their anti -corruption efforts. The
prevention of corruption in the private sector requires more than investigative
and outreach efforts fro m anti -corruption agencies. The commitment of
stakeholders has to be secured 0 private entities must be encouraged to
implement systems of good governance from within. This entails putting in place
a framework of systemic processes incorporating checks and b alances that
guide behaviour in the organization . A well -designed self -regulatory corporate
governance framework would reduce the possibility of improper or criminal
behaviour . More importantly, just as the public service has built up its ethos and
core va lues, a culture of ethical values must be cultivated in the private sector.

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific
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Anti-corruption agencies must therefore reach out to this sector by
understanding corporate practices and fostering close working relationships. |
am pleased to note that this conf erence includes workshops on corporate
governance, private sector corruption , and conflict of interest. These will provide
insights on the work to be undertaken in the private sector. This conference
provides a useful platform for dialogue with other stake holders such as
businesses, civil society , and international organization s.

The past few years have seen an increase in international platforms
centering on anti -corruption. Since the coming into force of the United Nations
Convention against Corruption, a number of Conferences of the State Parties
and related working group meetings have been held. There are also various

international meetings held to facilitate discussions between anti -corruption
agencies. These include meetings to discuss follow -up action for the
Memorandum of Understanding between anti -corruption agencies of ASEAN

member countries and meetings under the International Association of Anti -
Corruption Authorities, to name a few.

I am happy to note that this conference seeks to work with the v arious
platforms by exploring how international and regional initiatives can play a part
in raising awareness and commitment to fight corruption in the region. As chair of
the APEC Anti -Corruption Task Force for 2009, Singapore is committed to
contributing to this process of dialogue and co -op eration. Singapore has also
been an active member of this ADB/OECD Anti -Corruption Initiative since 2001,
and we continue to play an active part.

I note that, our Corrupt Practices Investigation Bureau, or CPIB, has
devoted enormous resources alongside the ADB/OECD Secretariat to put
together the programme and administrative arrangements. | am also told that
CPIB has been receiving increasing numbers of requests for study and training
visits and that our Civil Service C ollege has also organize d many courses on
governance and anti -corruption. All these programs will contribute to the
exchange of ideas and knowledge on anti -corruption at the international level.

At this conference, a wide array of experts and professionals from
government agencies, international organization s, civil society , and the private
sector are linked by a common interest: to fight corruption. | urge everyone to
use the opportunity to enhance your networks and share your experience and
expertise. | a m sure that the interaction will  energize you and spur you further on
in your anti -corruption efforts.

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific



Opening Statement

Lawrence Greenwood Jr.
Vice President, Asian Development Bank

On behalf of the Asian Development Bank, it is my privilege to welcome
you to the 6th Regional Anti -Corruption Conference. | would like to begin by
commending each and every one of you, for your steadfast commitment to
combating corruption in Asia and the Pacific.

From the outset, | would like state that ~ ADB welcomes the theme of this
year 6s c o i which eempghasize s the need for the private sector, civil
society , and governments to work together to combat corruption. Such a
comprehensive approach is needed first and foremost because the root of
corrupti on is the complex web of engagement between the private and public
sectors. Corruption is not simply a public sector issue. Corrupt transactions, by
definition, require the participation of more than one
to tangod amlaibef offeringeneney there is a bribee asking for it. Thus,
it will take the concerted effort of all stakeholders fi public, private, and civil
society fi to successfully fight the scourge of corruption. That effort means
changing attitudes, strengthening i  nstitutions, adjusting regulation, resetting
incentives, and, more generally , reconsidering how a government interacts with
its citizens in ways that minimize the opportunity for corruption.

Secondly, there is a growing appreciation that corruption can sig nificantly
undermine sustainable development, inclusive growth and poverty reduction,
resulting in significant social and economic tensions that have important
implications for a very broad range of stakeholders, not the least of which are
the poor who for go basic social services and economic opportunity due to
corruption. Though it is not easy to measure the overall impact of corruption, let
us look at a few examples from recent studies:

d A recent paper that estimated the effect of corruption on economic
growth and GDP per capita calculated the total effect of corruption as
follows: an increase of corruption by about one index point reduces
GDP growth by 0.13 percentage points and GDP per capita by
UsD425.1

8 More than USD 1 trillion is paid in bribes eac h year, according to
ongoing research at the World Bank Institute. The same research
showed that countries that tackle corruption and improve their rule of
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law can increase their national income by as much as four times in the
long term .2

8 According to Tr ansparency International, corruption equals a full 3% of
the worldés gross.s3domestic product

0 Studies of the impact of corruption upon government procurement
policies in several Asian countries reveal that these governments have
paid from 20% to 100% mor e for goods and services than they would
have otherwise.

Finally, looking at corruption from the perspective of all stakeholders allows
us to better i-wéenti dyntamecéwit hat can help create a str
broader consensus to fight corruption. For example, citizens might be more
supportive of tax increases to support higher civil service pay if they better
understood that this was a far more efficient (and equitable) means than direct
bribery (which also comes out o date anddrpaid e ns 6 pocket s) t
government officials. Business might be more supportive of anti -bribery laws if
they better understood that businesses from countries with stronger enforcement
of anti -bribery laws are asked less frequently to pay bribes than businessmen of
countries with weak enforcement. Likewise ,citizens that still fear oexploit
foreign investors would fear less if they understood that such exploitation is only
possible to the extent that national officials are corruptible. When Lee Kwan Yew
in the 1960s invited foreign multinational corporations fi MNC, then a dirty three -
letter word f to invest in Singapore, there was no question who was in charge. Mr.
Leeds uncompromi sing stance against corruption made t*h
conference will expl ore how we can create and take advantage of these win -
win opportunities to accelerate the fight against corruption.

The Role for Multilateral Cooperation

Although national action will be the most important key to success, clearly
multilateral cooperation such as we see in this conference will play an important
role in facilitating and promoting this comprehensive approach to fighting
corruption. The OECD Anti -Bribery Convention concluded in 1997 was one of the
first international efforts to address the sup ply side of corruption by requiring
signatories to criminalize and prosecute bribe  giving. Thirty -seven countries have
now signed on to this historic accord. The United Nations Convention against
Corruption (UNCAC) addresses both sides of the corruption pr  oblem. Currently,
140 countries, including many in our region, are signatories to the UNCAC, a
clear indication of how seriously the world community takes the issue of
corruption.
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The Extractive Industries Transparency Initiative (EITI) is another importa  nt
multilateral effort focusing on both supply and demand sides of the corruption
equation by requiring transparent reporting of extractive resource revenues from
companies, both private and state -owned, to governments and then
strengthening civil society  monitoring of those revenues to ensure that the
revenues of extractive industries are used to foster economic growth and
development. | am happy to say that in February of this year , ADB joined the
growing coalition of countries, development institutions, international
corporations , and civil society organization s that have endorsed the EITI.

Progress and Challenges

Last, but certainly not least , the ADB/OECD Anti -Corruption Initiative for
Asia and the Pacific , a path -breaking multilateral undertaking, con tinues to grow
in importance. We are seeing significant progress under the Initiative. The number
of countries endorsing the Anti  -corruption Action Plan for Asia and the Pacific
has grown from 25 at the time of our regional conference in September 2005 in
Beijing to 28 this year, with an additional four countries participating as active
observers. Twenty countries from Asia and the Pacific have ratified or acceded
to the UNCAC, and an additional 12 have signed. The recently held 13 th
International Anti -corruption Conference was attended by more than 1 ,500
participants from more than 130 countries, representing the public sector, the
private sector , and civil society.

However, despite these significant efforts, barriers to progress remain:
prevailing practice , ineffective legal and regulatory frameworks, and institutional
weaknesses. It is a matter of concern, -that progress
wide governance indicators has been limited in Asia and the Pacific . In fact,
these indicators suggest that cont  rol of corruption in the region has deteriorated
rather than improved over the past 10 years.

In addition, legislation in many countries does not yet extend to areas such
as foreign bribery or political corruption, and regulations are too often
ambiguous. Furthermore, not enough attention has been paid to reforming the
law enforcement agencies, whose cooperation is essential to the success of anti -
corruption agencies. And, although the contributions of civil society in raising
public awareness, encouraging reforms and monitoring progress are well  -known,
some countries remain wary of fully engaging civil society as a partner in fighting
corruption. Building capacities and partnerships across the region is crucial to
address these ongoing challenges.
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The Role of the Asian Development Bank

ADB i s staunchly commi tted -teron sttategics
framework recognize s the profound harm that corruption inflicts upon
development, and particularly on the poor, and reaffirms our commitment to
strengthen systems that emphasize prevention and utilize the international
framework embodied in the UNCAC.

ADB launched its Second Governance and Anticorruption Action Plan
(GACAP 11) in the summer of 2007 and became the first multilateral development
bank to require, in partnership with its client governments and development
partners, governance risk assessments designed to identify critical weaknesses in
public financial management, procurement , and anti -corruption systems that
could compromi se a ¢ o pméanteffdts We are usidgetihosel o
assessments to help identify concrete measures that can help to mitigate
governance risks in our country strategies, sector work , and individual projects.

ADB has a very robust program of projects and technical assistance
aimed at improving governance and fighting corruption in partnership with our
developing member countries. In 2007, we undertook USD 3.3 hillion worth of
loans, which included components aimed at improving governance and
USD40.1 million of technical assi stance in the same area .4 These programs
focused in particular on public financial and economic management,
combating corruption, public administration reform, and reforms in the
infrastructure and financial sectors. Programs of particular note include: th e
Good Governance Programme in Bangladesh, which supports UNCAC
implementation and strengthens the Anti -Corruption Commission; the Second
Development Policy Support  Program in Indonesia and the Commune Council
Development Project in Cambodia, both of which put a strong emphasis on
strengthening Public Financial Management; and the Local Government
Financing and Budget Reform Cluster in the Philippines, with its emphasis on
transparent inter -governmental fiscal arrangements and financial management.

The Way Forward: Effective Partnerships and Continued
Resolve

Given the complexities of the global age, corruption cannot be handled
through stand -alone efforts. This battle requires state -of-the -art knowledge and
tools and, above all, firm resolve. Judging by the commitment of the 28 member
countries of the ADB/OECD Anti -corruption Initiative, we can be optimistic that
progress will continue.

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific
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On behalf of ADB, | would like to express our appreciation to the OECD for
its strong and ongoing partnership in and contr ibutions to this Initiative. | would
also like to thank all the development partners who have provided their strong
support.

In particular, | want to extend our deep appreciation to the Government
of Singapore and the Corrupt Practices Investigation Bureau , our hosts for this
year8s conference. Singapor dsiamadshe Bagiicn aml, r ol e model
by holding this conference, it has yet again shown leadership in tackling
corruption in the region.

We deeply appreciate the government 6s ef ftsrimportatt 0 mak e
event a success. The proceedings and outcomes of this conference will further
cement coordination among member countries, and with the international
governance and anti -corruption experts. We are confident that this will be a
milestone in th e journey toward a transparent Asia that is free of poverty and
corruption.

NOTES

1 Dreher and Herzfeld, 2005.
2 World Bank Institute, 2004 and ongoing.
3 TI Anti-Corruption Handbook: corruption is defined as all instances where
dentrusted power is used for private gainoé.
4 ADB. 2008. Governance Thematic Report 2006  82007.
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Opening Statement

Mario Amano
Deputy Secretary -General, OECD

It is an honor to be here today and share the opening of the 6th Regional
Anti-Corruption Conference fo r Asia and the Pacific with my distinguished
colleagues from Singapore and the Asian Development Bank.

I am deeply grateful to the Government of Singapore for hosting this
conference , and for its tremendous efforts to ensure a program of highly relevant
topics to Asia and the Pacific . Singapore is an anti -corruption success story,
demonstrated by its high ranking on Transparency International 8s
Perceptions Index year after year. It is fitting that it is the host country for this
important eventi n 2008.

I am very proud that the OECD and the Asian Development Bank are
partners in this conference . Our two organization s have been working together
for almost 10 years on this Initiative. | believe that our blend of expertise and
perspectives gives Asia and the Pacific a unique opportunity in the fight against
corruption. The OECD looks forward to continuing this valuable partnership as we
embark on the next decade.

| am pleased to see that so many key actors in the fight against corruption
in the regio n have come together for this important conference.

It gives me great pleasure to address the ADB/OECD Anti -Corruption
Initiative for Asia and the Pacific, whose member countries have been making

such important efforts to fight corruption. Countries have i mplemented wide -
reaching awareness campaigns to increase knowledge of corruption and its
damaging effects. Technical assistance programs are underway, and

government -wide Action Plan s have been put in place to guide reform efforts.

Additionally, 22 of the | ni ti at i v e 8 s hae8signec: natified;r or
acceded to the United Nations Convention against Corruption. This shows a
broad, sincere commitment to fighting corruption, and an acknowledgment of
the importance of international standards and collective action.

Your attendance here shows the reach and impact of the ADB/OECD
Anti-Corruption Initiative for Asia and the Pacific, which will celebrate its 10th
anniversary in 2009. Over the past decade, members of the Initiative have
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worked hard to fight corr uption in the region, and the Initiative has supported
you through policy dialogue and analysis, and capacity building.

The Action Plan, adopted in 2001, has provided a roadmap to guide and
support me mb e rlevél reform ueffarts. Yyt sets goals and standards ,
adapted to the regional context , that encourage the establishment of effective
and transparent systems, and promote integrity. It has led to individual and
collective efforts to reduce economic, political, and social corruption.

This demonstrate s how effectively the Initiative creates an environment of
trust among its members, and encourages progress. The thematic reviews on
priority issues in the region are a key output. The 2007 review on mutual legal
assistance, extradition, and recovery of pr  oceeds of corruption is a particular
success story. This helpful publication has been widely distributed within the
region and beyond. Officials in many countries and organization s use it to inform
and facilitate their daily work.

Some of you may ask why the OECD, with its emphasis on helping
governments foster prosperity and fight poverty through economic growth and
financial stability, is involved in fighting corruption, and how it came to be a
partner in the ADB/OECD Anti -Corruption Initiative for Asia and the Pacific. The
OECD recognize s that corruption goes to the core of sustainable economic
development. It can derail development plans. It aggravates the potential for
infrastructure projects to go wrong with tragic consequences, when contracts
obtaine d through bribery result in the construction of bridges and dams that
collapse, or factories that poison lakes and rivers. It diverts public funds from
health care, the construction of hospitals and schools, and the purchase of
chil drends school books.

The OECD, believes that to successfully combat corruption, a holistic multi -
dimensional approach such as set out in the ADB/OECD Anti -Corruption
Il nitiativeddiwiAthi edu®batahnon to promot e citizens?d expe
cl ean gover nment a mideiobeing Hones; eecantpohlicsséctor
salaries, regulatory reform to reduce opportunities for corruption; civil society
activism to insist on clean government, and more f is necessary. It also means
having an effective legal and law enforcement regime to prevent, detect, and
punish corrupt activities.

The Initiative has chosen as the theme for the 6th Regional Anti -Corruption
Conference the supply  side of bribery in business transactions. An effective fight
against bribery in business transactions requ ires equal emphasis on the supply of
bribes by domestic and foreign companies and the demand for bribes from
public officials.
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Fighting bribery in business transactions also has significant importance for
the region. As many economies are quickly expandin g and becoming major
forces in international business, they have a strong interest in addressing
corruption that threatens fair competition and undermines the level playing field
for business.

This conference  will provide participants with valuable opportu nities to
exchange experiences on reducing the supply of bribes in business transactions.
It will do this by exploring a wide variety of issues such as criminalization ,
managing conflicts of interest in the public and private sectors, internal company
cont rols, corruption between private sector agents, and sustainable
development.

Combating the supply of bribes also happens to be the focus of the OECD
Anti -Bribery Convention. This is because the 30 OECD member countries and the
7 non-member countries that are State Parties to the Convention felt that they
had a unique opportunity to deter companies from their countries from bribing
foreign public officials in international business transactions.

Since they have been monitoring implementation of the Convent ion for
almost 10 years, they have learned many lessons along the way. Their evaluation
reports document the challenges they have faced and recommend steps for
overcoming these challenges.

The countries that belong to the Convention have also analyze d the trends
and patterns in the challenges that they have faced. This has enabled them to
mutually support each other in finding solutions. It is in this same spirit that the
countries that joined the OECD Anti -Bribery Convention are keen to share
experiences with members of the Initiative facing similar challenges in
implementing international standards, such as the United Nations Convention
against Corruption (UNCAC). For this reason, | am pleased that three parties to
the OECD Anti -Bribery Convention @ Australia, Japan, and the Republic of
Korea fi are also members of the Initiative.

Although its focus is broad, the UNCAC includes important provisions to
combat the supply of bribes. Like the OECD Anti -Bribery Convention, it requires
signatories to establish an offense of bribing a foreign public official. It also
requires signatories to establish an  offense of bribing a domestic public official.

The OECD also shares the UNCACO6s focus on corrupti

development. The OECD Development Assistance Committ eeds Net wor k on
Governance works with donor countries to incorporate anti -corruption efforts into
development activities. The OECD introduced anti -corruption provisions in

bilateral development aid in 1996, and the DAC GOVNET strengthened support
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for count ry-led anti -corruption strategies with the publication of the Principles for
Donor Action in 2003. In 2007, DAC Ministers agreed on a Collective Action
Agenda for Improving Governance to Fight Corruption which proposes a
harmonize d approach among donors, a nd recognize s the role that both aid
donors and recipients can play to fight corruption A

Public sector integrity is also a major area of anti -corruption work at the
OECD. A 2008 Recommendation of the OECD Council on Enhancing Integrity in
Public Procureme nt2aims to help governments review and prevent corruption
throughout the entire public procurement cycle. The Recommendation provides
principles for enhancing integrity in public procurement drawn from good
practices in OECD and non -OECD countries.

Anoth er area of anti -corruption work at the OECD concerns the use of tax
measures to prevent and detect bribery. A 1996 Recommendation of the OECD
Council provides for the non -deductibility of bribes ,3 which is an important
disincentive for corruption in busine ss transactions. It also provides tax officials
with a basis for detecting and reporting bribes. The OECD Bribery Awareness
Handbook for Tax Examiners 4 helps tax examiners detect and identify bribes. It is
available in several languages, including Chinese, Japanese, and Korean.

This conference represents an important opportunity for concerned
individuals, countries, organization s, companies, and other key stakeholders to
come together to delve into the most important anti -corruption issues of today.

| am pleased that you have brought your energy, ideas, and commitment
to the table today. | believe that the next 2 days will bring many fruitful
exchanges, innovative ideas, and productive partnerships.

In closing, | would like to share with you my wish that y ou will leave this
conference  with renewed faith in the power of your collective action as
members of this Initiative to make a real impact on corruption in the region. |
congratulate you on nearing the 10th anniversary of this Initiative, and remind
you t o stay positive and to be proud of every achievement that you have made
and will continue to make as you face the challenges of fighting the terrible
scourge of corruption.

NOTES

1 www.oecd.org/dataoecd/2/42/39618679.pdf

2 www. oecd.org/dataoecd/62/24/41549036.pdf

3 www.oecd.org/document/46/0,3343,en_2649_34551 2048174 1_1 1 1,00.html
4

www.oecd.org/dataoecd/20/20/37131825.pdf
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Peter Ho, Head, Civil Service, and Permanent Secretary for Foreign
Affairs, Singapore

This is the6th Regional Anti -Corruption Conference for Asia and the Pacific
organize d by the ADB/OECD Anti -Corruption Initiative. | am quite struck by the
diversity of participation in the  conference . We have participants n ot only from
the anti -corruption agencies, but also from other government departments.
These include audit and procurement agencies, regulatory agencies,

Ombuds manods of fice, and organization. s, divih tsacietym at i onal
(including Transparency Inte rnational), and private sector  organization s are also
represented.

Getting different government agencies to set aside turf issues and work
together is a big challenge. But it is a vital part of good governance i even if it is
easier said than done. As the wo rld becomes more complex, policy issues and
challenges become more interconnected. But the traditional allocation of
responsibilities of government to ministries and agencies creates a silo effect.

When issues span more than one agency, timely and effectiv e responses are
difficult to achieve. What is required is that government officials cooperate  with
officials from other agencies in solving problems from a whole -of -government

viewpoint. This includes fighting corruption. For instance, the officers from an ti-

corruption agencies proactively offer ideas and insights they have gathered from
their work to help government agencies strengthen their processes and systems
to prevent corruption.

Indeed, this need to adopt a comprehensive appreciation of issues is n ot
only relevant to government. In the private sector, civil society, and the
international organization s, many issues cut across the whole of the  organization .
Regardless of structure, staff have to be aware of cross -cutting issues that are
strategic to t heir organization . For instance, the people doing finance or
marketing must also know how the other parts of the organization work to be
effective. Anti -corruption is something that should be vital to any organization , so
it is important that key actorsun der st and not just the owhyo, but al so
of dealing with this problem.

The theme of this conference fi Fighting Corruption in Asia and the Pacific:

Strategies for Business, Government , and Civil Society fi is a reflection of the point
that different part ies are required to work together in the fight against corruption.
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In recent months, the subject of regulation has often been raised. In the
eyes of many, the financial crisis was caused largely by inadequate regulation of
the financial sector. In the con text of anti -corruption, what this means is that
regulators and corporations have to ensure that the right processes are put in
place, coupled with an appropriate degree of regulation, so that the
opportunities for corruption are reduced in the first place

The role of government is to set out a broad anti -corruption framework
through legislation, administrative policies , and regulations. Government must
also ensure that there is a strong enforcement agency capable of dealing with
those who commit corruptio  n. But policies should neither be intrusive nor impede
the free market and the entrepreneurial spirit that are vital for the modern day
economy. The private sector also has a role to play. Indeed, it is the responsibility
of the private sector and individu  al entities to put in place internal systems of
governance in their organization s, because they know best how they operate. It
is only through an integrated approach involving the public and private sectors
that a successful anti -corruption framework can b e implemented, encompassing
both preventive and enforcement measures.

During the conference , speakers touched on the Osupply side
corruption problem @ using the term to refer to those companies and persons
who pay bribes to pubpplcy odifded atanndthebesnegl ected
effective corruption control is to be achieved. Of course, this is not meant to
imply that the entire private sector is the culprit, on account of the corrupt acts
of some of elements. In fact, the private sector is the vi tal engine of growth in all
economi es. Nonet hel ess, tough action must be taken aga
tandem with the traditional tough Aghosewlmn against the 0
receive bribes. This approach has been embraced by Singapore since the
beginning and is increasingly adopted by many countries around the region, as
was evident from the discussions at this  conference

In the course of the workshops, we have also heard from regulators,
international organization s and private -sector entities a bout possible approaches
to deal with corruption. What has emerged is how similar these approaches are
to the anti -corruption measures adopted by governments. Firstly, just as
governments need to have political will to deal with corruption, there must be
willingness by private -sector organization s to deal with the risks of corruption.
Each organization must develop its internal anti -corruption policies. Next,
organization s should look at implementation issues, such as training, for its anti -
corruption measu res. A proper system of internal audit and control, as well as a
reporting mechanism, must be established. Finally, follow -up measures such as
investigation and enforcement against the corrupt activity or breach of
procedure must be carried through.
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The success of these measures turns on the willingness and commitment of
the concerned organization . As pointed out by many of the speakers, for anti -
corruption agencies to successfully deal with private sector corruption, a culture
of intolerance of corruption has to be developed in the larger community. The
private sector must in turn commit to work with the government to fight
corruption. This is why knowledge sharing through conferences such as this is so

important fi it allows different sectors to learn from ea  ch other and to further
cooperation toward the common objective of tackling corruption.

I hope all of you had excellent opportunities to learn from the workshops,
as well as opportunities to  socialize and to network. If you are not coming on
official busin ess, | do hope that you will still come again to Singapore for holidays.
In fact, next year, Singapore will be chairing APEC and will host the APEC Anti -
Corruption Task Force, where we will further explore the issue of public dprivate
sector governance thro ugh a workshop. We welcome your participation in the
workshop.

To our overseas participants and speakers, | wish all of you a safe journey
home.
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Patrick Moulette, Head, Anti  -Corruption Division, OECD

On behalf of the OECD, | would like to express our gratitude to the
Singaporean government for hosting this very well -organize d and productive
event.

| also thank the ADB for our ongoing, fruitful relationship that supports the
fight against corruption in  Asia and the Pa cific. This meeting has shown how
much can be accomplished when our organization s work together @i with our
partners and member economies  fi to identify key challenges and seek solutions.

Of course, | am grateful to all the participants for bringing your energy,
ideas and commitment to this important regional meeting. Your work in your
home countries, your dedication to collective action, and your support of your
n e i g h brefarnsedforts are resulting positive change that can be felt across the
region and around  the world.

Finally, | thank all our partner and donor organization s. | hope that the
conversations you have heard and actions you have seen over these past two
days have shown that your contributions and support are making a real
difference in fighting co  rruption in Asia and the Pacific.

This meeting has been a great opportunity for exper
the groundd6 in the fight against corruption to come to
issues in this important area. We have seen time and again how im portant a
regional perspective is in considering these issues.

The workshop on international criminal law standards reinforced the
importance of a solid legal framework fi based on international standards A for
the investigation and prosecution of foreign bribe ry offense s. Without this strong
foundation, these efforts cannot succeed.

However, effective implementation is of paramount importance as well.
The OECD Working Group on Briberyds monitoring mechan
pressure and mutual trust can push coun tries forward toward meaningful
change.

Finally, this conference was a demonstration of how international and
regional initiatives can bring key players together for discussions and actions that
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truly move the fight against corruption forward. | thank you all for being part of
the fight.
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Chapter 1

Combating corruption in
business transactions n a
priority for governments,
business, and civil society

Corruption increases the cost of doing business. In addition to its social
costs, it has an adverse impact on a countryds business and investment
The need to fight corruption is universally acknowledged, and many
governments have put comprehensive legal systems in place to do so. However,
enforcement remains inadequate, with some notable exceptions. This could
soon change, as governments in Asia and the Pacific increasingly understand
the importance of fighting corruption to foster economic prosperity.

Government efforts to curb bribery to improve the business
climate

The economic case for fighting bribery and corruption is a strong driver
behind efforts to eradicate bribery from business fi for example, in Singapore and
P.R. China.

Singaporean law criminalize s both bribery of public officials and bribery
among private sector entities. In addition to enforcing these criminal law
provisions, Singapore engages in a comprehensive set of measures to prevent
corruption, showing companies the risk of engaging in bribery. For example, the
government is open to receiving allegations of individual bribery cases from the
business sector, and to hearing b usi nes s e smMhow leck tam adds to
corruption ri sks. Singaporeds preventive efforts put
business and on auditors.

P.R. China has engaged in a vast campaign against bribery in business.
The camp aign was launched in 2006 in response to a perceived increase in
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corruption in some industries. As in Singapore, this effort is driven by the negative
effects that bribery and corruption can have on social stability and economic
prosperity. The government of P.R. China understand s that the transition of its

economic system to a market economy can bring corruption risks. Therefore,
system reforms are a key component of its campaign against business bribery.
Future parts of the campaign will prioritize  preven tive measures, and

investigations of cases that have a particularly damaging effect on social
stability and the business climate.

International instruments support and drive anti -bribery
efforts
An increasing number of countries worldwide address transnati onal

bribery , thus confirming the detrimental effects of this phenomenon . This issue is
at the core of the OECD Convention against Bribery of Foreign Public Officials in
International Business Transactions. The Convention requires its signatories to
crimin alize the bribery of foreign public officials by companies operating in or

from their territories. By the end of 2008, 38 countries had  become parties to  this
international instrument, which has set the global standards on this issue since the
Convent adoptich $n 1997. A rigorous peer review monitoring mechanism
continually assesses how countries are upholding their commitment to fight
bribery in international business. The review mechanism also provides for
international exchange of good practices.

Snce its entry into force in 2005, the UN Convention against Corruption

(UNCAC) has added significant momentum to the global anti -corruption
movement. It complements requirements under the OECD Anti -Bribery
Convention, further supporting intergovernmental e fforts to fight bribery in

business. The UNCAC is likewise instrumental in fostering a business climate that
discourages corruption. Its wide -ranging provisions require states to: implement
effective criminal laws that deter bribery; establish preventive m echanisms
against corruption; and ensure that the financial sector is not vulnerable to
laundering and transfer of illicit assets derived from corruption.

The effectiveness of the UNCAC, however, will depend on its thorough
implementation. An effective rev  iew mechanism must be put in place, and
many countries wi || require technical
standards.
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Business and civil society are allies in the fight against bribery

The economic case for fighting corruption appeals not only to
governments but also to individual companies and the business sector overall.
Companies and their representatives can be tempted to pay bribes to retain
contracts or to gain other short  -term advantages in their business. However, they
increasingly realize that they can be victimize d as targets of bribe solicitation, or
when they lose contracts to corrupt competitors. This awareness has led
companies to take action individually and collectively to reduce corruption in
business transactions.

Many companies hav e understood that ethics and compliance are
essential preconditions for their long -term interests and sustainability of their
operations. To ensure that companies that adopt strict anti -corruption policies do
not face disadvantages, the business sector has created alliances that help
companies resist engaging in bribery. These include the ICC Rules of Conduct
the TI Business Principles for Countering Bribery , the World Economic Forum

Partnering Against Corruption Initiative, and the UN Global Compact. The ICC
has also issued assistance and guidance for companies aiming to bolster their
frameworks to reduce their exposure to corruption risks , guidelines for whistle -

blow er protection , and a comprehensive corporate practices manual are
among these products.

Civil society has significantly contributed to mobilizing governments to fight
bribery in business, and civil society  organization s facilitated and advocated for
anti -corruption efforts within the business sector. Transparency International (Tl),
for exampl e, has played an important role in the fight against transnational
bribery in business since 1993.

Although significant advances were achieved during the past decade,
Tl 6s annual surveys sugage say stlllve telativelyeorrdpu si ness sector
comp ared to other parts of society, and that companies seem to be more
inclined to bribe in transnational business operations than in their home markets.
Civil society thus continues to pressure businesses to improve their compliance
mechanisms, and plays an a ctive role in catalyzing the formulation of business
standards against bribery and corruption.
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The Business Case for Fighting Corruption

John Bray
Director, Analysis, Control Risks

A review of the last 10 to 15 years shows that there is much t o celebrate in
the international campaign against corruption. Our Singaporean hosts, the
Corrupt Practices Investigation Bureau (CPIB), have set a high standard for
national anti -corruption agencies. At an international level, the Organisation for
Economic Co-operation and Development (OECD) has made a major
contribution through its  follow up on the 1997 Convention on Combating Bribery
of Foreign Public Officials in International Business Transactions (OECD Anti  -Bribery
Convention). Since 1999, the Asian De velopment Bank (ADB) and the OECD
have successfully promoted the ADB/OECD Anti -Corruption Initiative for Asia and
the Pacific. At a global level, we now have the 2003 United Nations Convention
against Corruption (UNCAC), which includes measures against bot h public and
private sector corruption.

However, despite these advances, the hardest part may still lie ahead. The
intellectual battle has been won. At a policy level, no one now seriously contests
the importance of combating corruption. In most countries, well -drafted laws are
now in place, and the remaining gaps are being filled. We have the basis of an
international framework. The challenge now is implementation : how can we
apply these new laws and frameworks so that they really make a difference in
the lives of ordinary people?

Successful implementation is not the task of government agencies alone. It
also demands the active participation of business and civil society fi and here it is
hard to avoid a strong sense of o0di weawmnect 6. Gover nme
other at international conferences. At the same time, there are now a number of
commercial conferences for business people concerned with the fight against
corruption and fraud. However, the two worlds rarely come together. If the anti -
corruption a genda is to be truly meaningful, it is essential that they do so. The
purpose of this paper is to point the way to a closer mutual understanding, and

to help bridge the public  dprivate sector divide.
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Business requires an oOenabling

From a respon sible business perspective, the overall message is very clear:
the legal advances made in the last 10 years are very welcome, but they are not
enough.

For companies, the most important role of government is to provide an
equi tabl e o0enabl i n picheallowsithe privateesedod to flourish. A

key ingredient of this enabling environment is a well -designed legal system,
which works in practice as well as theory, thus helping protect honest companies
from corrupt competitors. However, all too often, do mestic anti -corruption laws

are enforced inconsistently, or not at all. Meanwhile, despite the OECD Anti -
Bribery Convention, many leading trading nations with the notable exceptions

of the US and, increasingly, Germany and France are still slow to enforce their
extra -territorial anti -bribery laws .1

i
i

These shortcomings have a direct impact on business. In International
Business Attitudes to Corruption ,2 a survey of 350 international companies
conducted by Control Risks and Simmons & Simmons in 2006, 43% of re ~ spondents
reported that they had failed to win business in the last 5 years because a
competitor had paid a bribe, and one -third had lost business to bribery in the
previous year. Smaller local companies lose out as much as, or more than, the
major interna tional firms. In its World Development Report 2005 3 the World Bank
argued that smaller companies suffer even more than larger ones from
investment climate constraints such as lack of confidence that courts will uphold
property rights.

We know the reason f or these failures: lack of political will. All too often,
politicians have other priorites fi and this is true both in industrialized and in
developing countries. Sometimes this is simply the result of complacency. In other
cases, politicians believe that th eir careers are more likely to be advanced
through various forms of political patronage, a practice which itself often borders
on corruption, and they do not wish to damage the interests of their supporters.

In both cases, the result is that law enforcemen t and anti -corruption agencies do
not get the resources that they need to do their jobs effectively.

Promote the economic case for anti -corruption initiatives

Anti -corruption specialists are not fi and should not be i politicians, but
they must be able to make  the case for the budgets they require to do their work
properly. To overcome the lack of political will, there needs to be more emphasis
on the economic case for anti  -corruption initiatives. A major part of the
economic argument relates to the need to prov ide a secure investment climate.
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In the 2006 Control Risks survey, more than 35% of respondents reported that they

had been deterred from an otherwise attractive investment because of the host

countryds reputation for corr uptbnceostandar@idountri es with p
are less likely to be able to attract the high -quality companies that they need to

advance their economic development.

Similarly, the major trading nations fi like the individual companies based in
their territoriesineed t o be semasidtireeputatdbns. | f companies fr
particular jurisdictions become known for a complacent attitude to bribery in
foreign markets, they may be able to win short -term advantages. However, in the
longer term , both their reputations and the wider national inte rest will suffer.

Singapore understands the economic and reputational case very well; its
high standards of governance and low levels of corruption are essential
ingredients that enhance t he countryads appeal to t h
companies who operate in its territory. Hong Kong, China likewise understands
the business case, and acts on it. Its Independent Commission Against Corruption
(ICAC) is, per head of population, one of the best -resourced agencies in the
world.

However, in many other parts of As ia and the Pacific, continuing
governance failures suggest that governments have yet to embrace the
economic case for combating corruption wholeheartedly. The task of ensuring
that they do so falls to an alliance of different interests: anti -corruption spe cialists,
business associations, individual companies and ~ fi ultimately f individual citizens.

There is an economic case for tackling corruption. Ultimately, there is a
political one as well and, without being partisan in a political party sense, we
need not be shy of making it. Governments that fail to protect their citizens from
corruption are not fulfilling their proper role. Continuing failure will bring their
legitimacy into question.

Promote the business case: ethics and con
val uebd

The wider ec onomic arguments are important but A particularly when
addressing commercial audiences  fi itis importantto emphasize that the business
case for combating corruption applies to individual companies as well as
national economies.

Responsible business leaders ta ke changes in the law very seriously, and
this is a key part of the Obusiness cased. However, i
personal values also are an important, indeed vital, driver for high standards of
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ethics fi but still far from being the only one. As much as anything, the business
anti -corruption case rests on the need for long -term sustainability .

Companies that pay bribes may be able to make short -term gains, but
bribery is not a sustainable business model. First, by paying bribes, companies
immedi ately incur demands for more, l'i ke othrowing meat

they do not secure the benefit they supposedly have paid for, they are in no
position to complain: they certainly have no recourse in the courts to enforce
illicit contracts. Third ly, times change, the officials and politicians who accept
bribes move on or die, and their successors may or may not be susceptible to the
same blandishments.

In late 2008 , times are certainly changing. In periods of plenty, fraud and
corruption are more likely to pass unnoticed. By contrast, malpractice is more
likely to be detected during a recession when every dollar counts. Companies
cannot survive unless they retain the confidence of their shareholders and
customers, and they are in a better position to do so if they can point to high
standards of ethics and legal compliance.

The links among strategic vision, internal governance , and commercial
value are now better understood in the financial markets where it has become
common to refer td, 0Oesmowiirad n megnatvaer nanced6 (ESG) factor
assessing c¢omp.4ABEsG mdudes thewaxtenhto which companies have
effective ethics and compliance systems. The business case for taking anti -
corruption initiatives is: in contemporary commercial parlance , they add value.

Be realistic about business problems

The overall business case is clear: high standards of ethics and legal
compliance make for greater commercial sustainability. Nevertheless, it is
important to be realistic about the challenges that ind ividual companies face
when applying these standards, particularly when their competitors are dancing
to a different tune.

It has been common to refer to companies as repr e:

sided of corruption, whereas coré.upAnootfhfeirci mdisr repr es:
of contrasting terms refers to oOactiveOd corruption w
initiative, and oOopassived corruption where the recipie
still another way of expressing the same phenomenon i

wher e a company seeks to corrupt an official in order to secure a contract, and
oextortiond where the company faces a demand for a p
avoid some kind of penalty. An example of extortion would be a case where a
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fire safety inspector threatens t
unless he or she receives a bribe.

o close down a factory for spurious safety reasons

The doactivebo or oseductiono vari of
governments fi and their citizens fi are fully entitled to do all that they can to
crack down on the compani es concerned. Nevertheless, in practice it is often
hard to discern which side is oOactivebo
leaders may be reluctant to take the anti -corruption agenda seriously, unless

there is a full appreciation of the kinds of prob lem that they face.

ety

and

Recent research by Trace International, a US -based non -profit
membership organization focusing on corruption, offers some interesting pointers
in this regard. In 2007, Trace set up an internet Bribeline 5 offering companies the
opportuni ty to make anonymous reports of cases where they had faced
demands for bribes. The fact that the reports are anonymous means that they
cannot be used as a basis for prosecution. Nevertheless, Trace believes that it is
useful to know if the same problem kee  ps recurring in a particular jurisdiction.
Even if the evidence is imperfect, it serves as an indicator of the need for action.

148
to

I'n Bribelineds first year , there were
China, and of these , 20% were concerned with compa ni esd attempts
businessé. However, 24% of the demands were backed by a threat to inflict some
kind of harmful action: the hypothetical case of the fire safety inspector

threatening to close down a factory would be an example. In another 24% of t he
cases reported, officials were seeking extra payment for the timely delivery of
some service, such as the issuing of a vital official document.
Tindycinayd sanice ] 2P 6
Acadraniadion ] 2P0
Wirigenhsires ] A0
FRAcrdetetret [ ] RNo6
Rasnemnat o sanaessdread/rachead &0
Baaargrivecoa adhe gyt diiaal /) 2o
Qe [T ]P0
o o 1o 1o Do o IPo
Nature of bribery demands reported by Trace International Bribeline, 2007 -2008.

Source: Trace International B ribeline 2008 i sample of 148 cases in P.R. China.
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To their credit, the Chinese authorities are working hard to crack down on
all kinds of business corruption. In order to win the support of their various business
communities, governments need to show unders tanding of the many cases
where companies see themselves as victims rather than instigators of corruption -
related crime A and to do something about them.

Specific challenges in specific sectors

A further aspect of the need to move beyond generalities is t he
importance of understanding the different kinds of problems faced by different
commercial sectors. The Control Risks International Business Attitudes to
Corruption survey showed that companies in the construction sector were most
likely to believe that they had lost business to a corrupt competitor, followed by
the oil, gas, and mining sectors. Two main factors are at play: in both sectors the
high value of projects fi often running into the hundreds of millions or billions of
dollars i increases the temptati ons of bribery; and both involve negotiations with
government officials who have extensive discretionary power and may be
susceptible to bribery.
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Source: International Business Attitudes to Corruption . Control Risks and Simmons &
Simmons, 2006.

Other comme rcial sectors face different kinds of problems:

0 Companies in the information and communications technology (ICT)
sector, such as those dealing with mobile phones, may come under
pressure to pay bribes when applying for license s but can operate
relativel y freely once the license has been granted.

0 International companies working in the finance sector are tightly

regulated and therefore less likely to operate in high -risk regions, not
least because of the risk of being caught up in money -laundering
scams.

0 The integrity issues faced by pharmaceuticals are different: license

applications may be difficult. At the same time, pharmaceutical
companies have often been accused of offering various forms of
bribes to doctors in order to market their products.

0 Retail companies are perhaps more likely to be caught in private -to-
private corruption than private  -to-public corruption.

0 Finally, the defense sector is in a class of its own. The large amounts of
money involved increase the temptations for bribery, and the fact that
national security considerations come into play makes for an intrinsic
lack of transparency.

Business anti-corruption initiatives

Many of the most exciting anti -corruption initiatives involve business
associations operating at the internation al, national, and sectoral levels.

At the international level, Transparency International has developed a set
of Business Principles for Countering Bribery ,7 along with guidelines for how to
apply them. The International Chamber of Commerce has recently re vised and
updated its ICC Rules of Conduct and Recommendations to Combat Extortion
and Bribery .8 The World Economic Forum has its Partnering Against Corruption
Initiative ,° T h e UN Gl obal Compact has adopted
Principle 6.10 All four organization s recently published a joint statement on The
Business Case against Corruption , which is available on their respective websites.

Other initiatives are associated with specific commercial sectors. For
example, the International Federation of Con sulting Engineers (FIDIC), which is
based in Lausanne, has developed a set of guidelines for a Business Integrity
Management System (BIMS) .11 Similarly, in the UK, the Anti -Corruption Forum
(ACF) is an alliance of companies and membership organization s conc erned
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with civil engineering and construction, which develops workshops, conferences,

and training materials on how to tackle corruption. 12 The strength of such
organization s lies in the fact that their members share a common professional
background and hav e a realistic technical appreciation of the problems that
they face.

Conclusion: how can government agencies advance the
business anti -corruption agenda?

Ten or fifteen years ago, it was hard to enter into a serious conversation
with business leaders about corruption. This is much less true today. Corruption
remains a sensitive topic, but among the various business communities in Asia
and the Pacific and beyond, there is a much greater realization of the
seriousness of the problem and the need to tackle it.

So how can governments promote the business anti -corruption agenda?
Three immediate opportunities spring to mind:

0 The first task of government is the same as it has always been: to
establish an equitable legal and regulatory framework to combat
corrupt ion, and to apply it fairly and indiscriminately.

0 Second, national and multinational agencies must set a good example
wi t h their own practices. The ADBO s internal in
procurement programs are an important set of role models.

8 Third, government agencies can contribute to awareness raising in their
respective business communities, and may be able to provide
technical advice. For exampl e, Hong Kong, Chinads
a strong emphasis on education and corruption prevention, as w ell as
investigation and prosecution.

Governments cannot and should not bear the entire burden of promoting
anti -corruption standards in the private sector. Business associations led by
people with firsthand private sector experience typically are better p laced to
understand the problems faced by their members, to educate them and to
devise solutions. Government agencies can endorse and support such initiatives,
but they should not expect to run them.

To advance the anti -corruption agenda, we need to talk fi but not about
generalities. Business people look for concrete solutions to specific problems.

Successful business people are promoted for their skill in problem solving. To the
extent that companies provide the Osupply sided6 of <co
the problem. If business skills are harnessed properly, companies can be fi and

must be A part of the solution.
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Efforts of the Business Community to Fight
Corruption

David Lyman, Member, ICC Anti  -Corruption Commission; Board
Member, ICC Thailand Chapter; and Chairman  and Chief Values
Officer, Tilleke & Gibbins, Bangkok, Thailand

The first time | entered into Anti -Corruption endeavours was in 1977, when
the Asia -Pacific Council of American Chambers of Commerce (APCAC)
appointed me to develop argume nts against the draft Foreign Corrupt Practices
Act (FCPA) that the US Congress had developed in reaction to several major
corruption scandals involving bribes paid by American corporations to non -
American public officials outside the United States. APCAC chose me because |
was an American lawyer with a legal practice in Bangkok and was a past
president of the American Chamber of Commerce Thailand.

I was soon to realize that the FCPA, with some tweaking a year or so later,
was actually a good law. It was th e first significant law against bribery of foreign

public officials adopted by a major industrialize d nation. Over the years, it
spawned an avalanche of conventions, legislations, self -governing rules and
codes of conduct guiding the conduct of business in corrupt environments. It

was then my privilege to have attended in Manila in 1999 the first gathering of
the ADB/OECD Anti -Corruption Initiative for Asia and the Pacific. So it is most
heartening indeed to see 9 years later that this Initiative is thrivin g.

Perceptions on corruption change

A few years ago, a friend and colleague of mine when asked about
integrity, ethics, accountability, and corruption
lived in Thailand for the past 40 years 6.

Well, the good news in Thail and is that Thailand has begun its climb

upwards on TIl &6s Perception of Corruption 1 ndex;
recent constitutional changes, which have established several independent anti -
corruption agencies, and to the expansion of the court syst em to address and

deal specifically with corruption and abuse of power by government officials.

Corruption is still a most serious problem in the Land of Smiles i up to 60% of the
costs of some procurement projects are estimated to have been diverted by
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corrupt persons; today, corruption of policy is considered a more pressing
problem.

While | doubt that Thailand can achieve the corruption -free status of
Singapore in the near term, attitudes and the exposure of corruption in the Thai
public sector change. One driver behind this change is the  private sector that
increasingly considers that corruption fi be it bribery or extortion f can no longer
be tolerated as inevitable. The United Stated FCPA (1977), the OECD Anti -Bribery
Convention (1999), the UN Convention agai nst Corruption (UNCAC, 2003) and a
number of regional conventions have largely contributed to this change in
perception.

Private sector efforts to cope with corruption

The International Chamber of Commerce (ICC), headquartered in Paris,
France, pioneereda nd spear headed many of the private sectorés
cope with corruption matters through self -regulation. 1

Background

Today, the ICC is the global voice of virtually all sectors of international
business. Founded in 1919, and enjoying consultative st  atus with the UN since
1945, the ICC operates through chapters in 84 countries. It espouses self -
regulation of business through a series of voluntary self  -imposed rules, standards,
and codes. The ICC supports the ICC International Court of Arbitration as w ell as
a number of bureaus, councils , and some 16 Commissions of which Anti -
Corruption is one.

The Anti-Corruption Commission started in 1977 when it issued its first report
and its Rules of Conduct and Recommendations fi Combating Extortion and

Bribery.2 The UN failed to take up the | CCo0s recommendat i c
corruption convention, and fii n 1997, 20 years after the |1 CCds Rul es
were issued i OECD eventually stepped in and adopted the Convention on

Combating Bribery of Foreign Public Officials in International Business

Transactions.

ICC Rules

Since 1977, the ICC Rules have been updated several times. Addressed to
the private sector, civil society, and enterprises, they are simple in concept and
consist of only nine Articles that cover
& prohibition of bribery and extortion (both public dprivate and private -to-
private)
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agents and other intermediaries

joint ventures and outsourcing agreements

political and charitable contributions and sponsorships
gifts, hospitality , and expenses

facilitation payments

corporate policies

financial recording and auditing

responsibilities

Qx Ox Ox Ox Ox Ox Ox Ox

Fighting Corruption handbook

The Commission continued its efforts and published, in 1999, a handbook
for managers entitted  Fighting Corruption 6A Corporate Practices Manual . The
manual provides detailed practical guidance for compliance with the ICC Rules
of Conduct and the OECD Convention. It was substantially revised and updated
in 2003, and the newest and again expanded edition is due out in December
2008. For whatever it may be worth, | authored the chapters on Money
Laundering, but deliberaoéliynsmiuteidonse

Whistle-blowing

The Commission remains busy. In July of this year, 2008, the Commission
issued its Guidelines on Whistle Blowing. Such Guidelin es are a first by any world
business organization . These Guidelines seek to help companies establish and
implement internal whistle -blow ing programs to promote disclosure of
questionable or illegal corporate conduct, and concurrently to protect whistle -
blo wers from retribution. Experience demonstrates that absent insider disclosures,
many instances of fraud and malfeasance would go undetected, often causing
substantial damage and losses.

ICC/WEF/TI/UN Global Compact fi the Business Case against
Corruption

Four principal multi -industry organization s focus on anti -corruption: the ICC
since 1977; the World Economic Forum (WEF) with its PACI initiative created in
2004; Transparency International (TI), a civil society organization dedicated to
fighting corruption, f ounded in 1993 by several former World Bank executives;
and the UN Global Compact with its 10  th Principle on Corruption adopted in
2004. Their first joint meeting was in April 2007 at the ICC Headquarters in Paris. At
that meeting, these four sister  organi zations agreed to pool their ideas and
principles to issue a joint publication entitled Clean Business is Good Businessi
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The Business Case against Corruption .3 The compilation of this work was released
on 15 July 2008.

RESIST project

A second joint project by these anti -corruption affinity groups f which
represent the vast bulk of the global private sector i is now under way. Called
O RESh fBrTOResi sting Extortion and Solicitation in I nter
and still in draft form, this Initiative will cre ate a training tool that provides
practical guidance on how to respond to an inappropriate demand by a client,
business partner, or public authority. It is designed to help companies reduce
their exposure to corruption and find ways to react to solicitatio nsin a legally and
ethically acceptable manner, which, of course, makes good business sense.
Real-life scenarios are presented in two main categories fi how to prevent and
how to react to (i) solicitations in the context of the procurement process and (i)
solicitations in the context of the implementation process and daily operations.

The RESIST tool should be ready for publication in 2009.

UNCAC and OECD Conventions

During this conference , there will be numerous discussions on these
monumental anti -corrupti on agreements and their local implementation by
individual nations. Therefore | will not dwell on them other than to say that they
are wholeheartedly supported and promoted by the ICC and its allies in the war
on corruption. The key to the success of these conventions is geographic
coverage. The broader their adoption and implementation, the more effective
they become.

Closing
Let me leave you with three ideas:

First read the book ILLICIH How Smugglers, Traffickers and Copycats are
Hijacking the Global Ec onomy by my old friend, Moises Naim, editor of the
Foreign Policy journal. It will scare the hell out of you, and it should. It is about
corruption and a trade war we are not winning, yet.

Second, my title in my law firm is o0Claior man and Chi e
abbrevi at ed 6. &hy Cbi€l Waues Officer? We witness one corporate
scandal after another; we witness self  -serving actions and attitudes supporting
the greed factor of far too many managers and corporate officers who should
know better; their dis regard of moral and ethical values for the sake of
maximizing profit at almost any price requires someone senior in an organization
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to keep it on the straight and narrow to do what is right. That is my job as CVO.
The full definition and /or job description is set forth in Item No. 35 of my third idea
for you.

Third, the CD -ROM | previously mentioned containing all of the anti -
corruption materials | have covered this morning and many more, all assembled
in one place. Copies have been prepared for you and ar e available after this
session.

Conclusion

Corruption has been with us since the days of Pharaoh in ancient Egypt,
and it is not going to go away. None of us will be out of work any time soon. But
globally organize d anti -corruption endeavours in earnest ar e relatively new
phenomena. These efforts will falter and probably fail without the unrelenting
commitment and never ending cooperation  of global, regional and local
governments ,and judiciaries, together with civil soci ety al
sector, all acting in concert. That is where you and | can make ourselves useful
and our presence felt.

As a lawyer | cannot leave you without one piece of free legal advice
whi ch | actually | earned during my days in the US Nav
getyoudo wn . 6

NOTES

1 A full overview of the activities of the ICC Anti -Corruption Commission, in depth
analysis, and full texts of referenced conventions and guidelines is available at
www.iccwbo.org

2 The 2005 revision of the document is ava ilable at
www.unglobalcompact.org/docs/issues_doc/7.7/2005_ICC_Anti -
Corruption_Rules_FINAL.pdf

3 www.unglobalcompact.org/docs/news_events/8.1/clean_business_is_good__
business.pdf
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Singaporeds Experience in Fight
Business

Soh Kee Hean, Director, Corrupt Practices Investigation Bureau,

Singapore
The theme for this conference 0 Fi ghting Corruption in Asia and the
Strategies for Business, Gover nment,and Ci v i | rerSirdg us éhat godruption
is a problem which must be tackled from multiple angles. | shall therefore touch
on the nature of corruption, what it takes for anti -corruption enforcement, and
what can be done to curb corruption in the private sector. | must say up -front

that | have never been in business. | think some of my fellow panel members

have not been in business, either. My perspectives are based on what

Singaporeds Corrupt Practices I nvestiegpleti on Bureau (CP
tell us, what I hear, and what we gather from cases that CPIB has handled.

Nature of corruption

Someti mes, we refer to the private sector as the 0o
sector as the o0demand sidedé6 of corruptcanon. Whil e this
overly generalize and lead us to overlook some facts of corruption. Private
companies can and do bribe other private companies, so that private
companies are on both the demand and supply side. We cannot ignore this
conduct. In Singapore, unlike some ¢ ountries, enforcement action can be taken
where private companies bribe other companies or where private individuals
bribe other private individuals. Consistent action within the private sector will
keep these issues top -of-mind and set the standards expec  ted from businesses.

In many instances, the demand and supply sides are represented by the
public sector and private sector, respectively. In economic terms, demand and
supply have a close relationship. Does demand drive supply or supply drive
demand? Some times this is a chicken and egg issue A which came first? Was it
the bribe demand that came first, leading to bribe supply? Or was it the supply
that came first and enticed the demand? In reality, we have seen cases where
the government official was the gree dy one, who sticks his hand out to press
businesses for bribes. Then again, we have seen cases where businesses actively
offer bribes to entrap government officials to do their bidding. So who came first?
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This is ripe for an academic argument fi but it really does not matter. Both sides
are equally devious and must be dealt with decisively.

Indeed, in Singapore law, both are equally culpable. We do often
prosecute both parties, and on many occasions, both receive similar sentences
by the court. If the law onl y criminalize s one side, you can never eradicate
corruption. If you try to deal with one side first followed by the other in sequential
order, you will also never be able to reduce corruption. Our experience in
Singapore is that you need to deal with both sides simultaneously.

Enforcement issues

Prosecuting both parties, however, entails difficult challenges. If both sides
are accused, who are your prosecution witnesses? We need to be thorough in
investigation work fi and amass all the evidence we can get by w ay of interviews
with witnesses, interested parties, involved parties; gathering physical,
documentary , and computer evidence; and following the money trail. Without
comprehensive evidence, we will not be able to deal with both the supply and
demand sides of the corruption equation.

We sometimes take it for granted that anti -corruption agencies will be
effective. When we look at an agency fighting both demand and supply sides,
we need to be sure that all aspects of each situation are clear. The agency must
understand how the public sector operates and how the private sector does its
business. The private sector is large and varied, with different industry types. Anti -
corruption agencies need to be capable of learning quickly, and understanding
situations in order to take effective action. No agency can be expert in
understanding different fields of business, so it is incumbent on any agency to
develop its officersd6 ability to | earn
various business fields who can s erve as resources when the need arises.

When there is a crime or corruption, companies must know where to lodge
reports. We now receive feedback from various means, including business
people providing reports from their homes via the internet. As long as we make it
easy for people to lodge complaints, we can ensure there will be enforcement.

Of course, there will be those who report to us when they perceived corruption

that, in truth, did not exist. For example, in a government tender, the losing
bidder may believe that he lost the competition due to corruption. The CPIB
would investigate the matter, but would likely find no wrongdoing . If the
complaint was malicious, then we can take action against the complaining

party; at times, however, complaints are m ade when a company loses business
and does not understand why.
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Curbing corruption in the private sector

When we talk about the private sector being the supply side of the

corruption equation, we need to recognize that the private sector is large, and
only a minority of actors within the sector use corruption to further their aims.
Collectively, the private sector can contribute toward anti -corruption efforts in

the economy. Companies can highlight areas of government red tape which
impede efficiency and pr  ovide excuses for corruption. There are examples of
companies that walk away from business opportunities when bribes are
demanded and report to the authorities.

In Singapore, there is a Pro Enterprise Panel . This is chaired by Head of the
Civil Service, M r. Peter Ho, and consists of members from industry and civil
service. Since its formation in 2000, the Pro Enterprise Panel has reviewed 1 , 700
suggestions from businesses, and accepted 54% for implementation. This has
helped businesses which encountered re d tape to work out solutions with
relevant government agencies. In turn, the agencies have attained a better
understanding of business needs, thereby enhancing their regulatory functions.
The panel also looks at industry proposals that do not fit neatly un der any
government agency. Its work contributes to increased efficiency and has the
side benefit of reducing corruption opportunities.

Where the usual infrastructure may be inadequate, civil society also helps
to highlight potential problem areas, suggest improvements and report
corruption cases.

Good corporate governance reduces corruption tendencies. There is
literature that links corporate governance to the level of corruption i | have seen
research papers such as those by researchers of the Lee Kuan Yew School of
Public Policy touching on this issue.

Corporate governance has to be more than just pronouncements in the
media, written company policy statements, or codes of ethics and posted on
company websites. Implementation is the key. Writing down statem ents is the
easy part. If companies pay lip service rather than practice what they lay down,
company policy statements are of no use. They will be susceptible to abuse,
malpractice, crime , and corruption. So when gauging corporate governance,
the criteria  used must be based on actionable and observable behaviour and
conduct, and not just on the written word.

Corporate governance also does not mean writing volumes of rules and
rigidly applying them. There has to be a sufficient level of control, without sti fling
enterprise and the free market principles that are essential for the private sector
to thrive. Singapore will see Integrated Resorts with Casinos open at the end of
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2009. This involves a lot of money, and businesses operating in this context have
to comply with regulations. There is, of course, potential for abuse and
corruption. However, the answer is not to overregulate and control everything
down to the last detail because that will make it hard for businesses to operate.
The answer is establishing an appropriate level of regulation and good internal
corporate governance.

The quality of governance depends greatly on the top: the Board of
Directors. The Board can steer the company on a long and steady path of
growth. The Board and the CEO have a bal ance of power so that both can play
complementary roles. However, we have seen instances where there is a
osuperstar6 CEO who can override the Board. We have sec¢
to the CEO or to a strong individual, and therefore not capable of perform ing
their role. After the collapse of Lehman Brothers, various commentaries and
criticisms against Le hmanos fi Bhovathed majorayvof b een voi ced
members were aged in their 60s and 70s and not able to understand the
complex business and risk exposur e of the company. If the Board does not
understand the business, it will be difficult to ensure its sustained profitability and
viability. However, these crit ics are often made in hindsight. Hindsight is useful but
we need to be proactive . How do we set th ings right proactively?

Recently, the Singapore Institute of Directors has enhanced training for its
members, who serve on various Boards. It is a good Initiative and recognize s the
importance of training. Modern business can be complex and we cannot
assume that all Directors will know their roles when they are appointed to a
Board. They need some orientation to understand the business they are in and
the contribution expected of them.

A guidebook for use by audit committees in Singapore was recently
develo ped i it contains useful tips for audit committees to ensure they can
discharge their responsibilities. Audit committees are important features of good
corporate governance. They need to know their role and play their role well.
They need to stop abuses. The Guidebook will be a useful resource. At the same
ti me, I think companies should not wait until somethin
changes. The companies should have inbuilt mechanisms to constantly review
their processes and controls to fine  -tune and adj ust according to changes going
on around them. Audit committees can have such a proactive role as well.

| came across this saying: 0The accomplice to the
frequently our own indifference.d6 Companies can bear
not focus on the issues of anti -corruption and abuse, if they do not proactively
review what they do before problems crop up, they lay the seeds of future
problems through their indifference.
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Singapore knows low levels of corruption. Therefore, an attitude of
indifference, as well as complacency, is a real danger. Public officials may think
that there is no corruption, and companies may ignore the potential dangers. If
we let our guard down, corruption will take root and it will be hard to eradicate.
Therefore, both the public sector and the private sector need to constantly keep
the issue of corruption in focus and do what it takes to keep it at bay.

Summing up

Singapore law allows us to take action against Singapore companies who
commit corruption overseas . Recently | met an official from International
Enterprise Singapore, the government agency spearheading the development
of Singaporefs external economic capacities. She said
someti mes complain that they cemél pwér owbenast et upi d
foreign companies bribe their way to contracts overseas fi and they do not do so

because Singapore law forbids them from bribing foreign public officials. When
our officers meet business leaders, we are also asked about this issue. On the
surface, it appears as if Singapore companies will lose competitiveness because
of our extra -territorial provision that forbids them from paying bribes or facilitation
payments.

This is appealing logic, but bribery cannot sustain business in the long run.
In the longer run, the company that spends its time bribing its way will not be as
competitive as a company that focuses on developing its products and services
and fine -tuning its competitive edge. Those who bribe will be found and dealt
with. We have see n examples in various parts of the world where large
corporations have kept slush funds to pay bribes fi in a matter of time, they are
found and the company and personnel are dealt with severely.

Singapore is associated with integrity. It has been an effort to build up this
branding, and it has helped Singapore on a macroeconomic level. Some foreign
businesses are prepared to employ Singaporeans in senior positions such as Chief
Financial Officers, because Singaporeans are known for their integrity.

| think all companies around the world should adopt good governance
practices and behave responsibly within their home country, where they comply
with their domestic laws, and overseas fi regardless of whether they are covered
by an extraterritorial provision like com panies incorporated in Singapore. That
way, the private sector as a whole contributes to fighting corruption.

Anti -corruption agencies need to continue to sharpen their capabilities to
fight corruption in both the public and private sectors. We cannot neg lect either
sector or the fight will be lost.
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PRChinads Campaign against Comr
Bribery

Wang Huangeng, Deputy Director  -General, Ministry of Supervision,

Peopl eds Republic of China
PRChinads efforts to curbceptommerci al brik
components, and achievements
As market competition increases, P.R. China is seeing rampant
commercial bribery in some fields and industries. Commercial bribery poses a
major threat to social stability and economic growth. Therefore, the Central

Gover nment launched a comprehensive anti -commercial bribery campaign in
2006. Special task forces were set up in 31 provinces and 39 central departments.

The campaign has already seen results and the government is ready to push this
work forward. The campaign i  nvolves three components: self -examination and
self-correction; investigation; and reform and system innovation.

Self-examination and self -correction

The first component involves  self-examination and self -correction . All
enterprises are required to carry o ut an in -depth self -examination and self -
correction campaign to correct improper trading practices that breach business
ethics and market rules, and undermine fair play. Anti -commercial bribery efforts
are focused on six major fields and nine areas where ¢ ommercial bribery has
been rampant: construction; land transfer; property right transaction S,
procurement and sales of medical supplies; material procurement; resource
development and distribution; bank credit, securities , and futures; commercial
insurance ; publishing; sports; telecommunications; electricity; quality control; and
environmental protection.

Joint self-examination by the dealers and the supervisors has been
conducted in different areas and fields, to uncover improper trading practices
and loop holes in the current supervision and management systems. Over
2.6 million enterprises and institutions, together with 49 competent supervisory
departments and corresponding industries, have launched self -examination and
self-correction ~ campaigns , turning in RMB1.2 bilion (approx imately
USD175 million) of illegitimate income. By virtue of such campaigns, the dealers
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have gradually built up their awareness of trading in accordance with the laws

and regulations, and the 01l at e n tortunitiesl and
commercial profit by means of gift giving and bribery is being corrected in some

areas and fields.

Investigation

Case investigation is the second component of the campaign. We have
delivered heavy punches at commercial bribery and resolutely curbed its
spread. Judiciary, administrative, and law enforcement departments at all levels
have determinedly cracked down on commercial bribery cases that violate laws
and regulations and involve provision or acceptance of improper benefits.

Special atte ntion is given to cases in which civil servants engage in power -

for-money deals, solicitation or acceptance of bribes in commercial activities,

and where public interests are seriously damaged. As of September 2008, a total

of 54,298 commercial bribery cas es involving a total amount of RMB  11.685 billion
(approx imately USD1.7 billion) have been dealt with. As a result, commercial
bribery in public procurement and sales of medical supplies has significantly
declined.

Reform and system innovation

The third c omponent of the campaign covers reform and system
innovation . Commercial bribery results from the still -imperfect market economy
system of P.R. China. To combat commercial bribery, we must accelerate  reform,

perfect laws and regulations, and  strengthen mar ket supervision.

To fight commercial bribery , we have recently accelerated reforms on: the
system of administrative approval; financial management system; investment
management system; property right transactions; land transfer; goods
procurement; and tend  ering and bidding for construction projects. Credit scaling
standards and dealersd credit document s
organs in customs, taxation, quality inspection, finance, fiscal management,
justice, tourism , and others. The bribery inqu iry system of procurement organs and
construction depart ment s, as well as t
commercial administrations, have laid an important foundation for strengthening
market supervision , playing a significant role in combatingc ~ ommercial bribery.
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Focus of the next stages of the campaign against
commercial bribery

The next stages of P. R. Chinafds campaign against
focus on case investigation on the one hand, and establishment of preventive
measures on the oth er hand.

Prioritizing investigation

Investigations of commercial bribery cases will prioritize important cases
and cases involving cross -border commercial bribery. The first priority concerns
investigation into important cases; cases are considered importa nt if commercial

bribery occurs in certain sectors, involves certain individuals, or has a particular
impact on society. In this respect, efforts are concentrated to curb commercial

bribery in project construction; land transfer; and the financial sector. Special
attention is also paid to cases that involve public servants fi leaders in particular f
who abuse their authority of approval, execution, and jurisdiction to engage in
collusion with businessmen, power -for-money deals, solicitation or acceptance of
brib es, and other bribery cases seriously encroaching the public interests. Severe

penalties will be imposed on those who take or offer bribes.

Specific priority will also be given to investigation of cross -border
commercial bribery. In accordance with the Uni ted Nations Convention against
Corruption and other international conventions, effective measures will be taken
to severely penalize commercial bribery committed by Chinese economic
organization s abroad, including outside the Chinese mainland, or bribery
committed by foreign economic organization s (or those organization s outside
mainland) in the Chinese mainland. International mechanisms for law -
enforcement  cooperation , judicial assistance, extradition, and repatriation of
criminals, as well as corruption -related property recovery, should be established
and improved to severely punish bribery of multinational companies in China
and criminals that flee overseas.

Prioritizing prevention of commercial bribery

Prevention of commercial bribery at the source is th e second main priority
of the campaign against commercial bribery. Preventive work mainly includes
three tasks: accelerating the establishment of a market credit system; reform of
the public management system; and legal reform.

Building a market credit sys tem will involve information disclosure and
information sharing on market credit. A legal framework should integrate
enterprise and personal credit data. Departments of industry and commerce,
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taxation, customs, commerce administrations, and financial insti tutions and
public societies currently hold this information. All information will gradually be
unified in a national enterprise credit information system and personal credit
information system. Law s will regulate when that credit information can be
disclo sed, limited only by state security, commercial secret, and personal
privacy.

Enterprises and individuals that have a record of malpractice must be
treated in accordance with regulations with market access consequences and
exit management systems. Market e ntities that default on credit will lose
opportunities in business, public service, and bank credit

System reform and management innovations will notably deepen reform
of the administrative approval system. The goal is to further reduce and the
number of items that need approval and standardize the process, reducing
government intervention in microeconomic operations. The mechanisms of
censoring and testing of the new administrative approval items, dynamic
management on the approval items and thorough supe rvision on the
administrative approval process will be established or improved.

Reforms with respect to public financial management, as well as the
structure and implementation of government -funded projects, will be
accelerated. Rules on public bidding and transfer of land for commercial and
industrial use will be more thoroughly applied. Also, licenses for mineral
exploration and mining will be assigned through public tendering. A system of
market trading of state -owned property rights of enterprises, and a
corresponding monitoring system will be established. Furthermore, we will expand
the scope of government procurement, deepen the reform of the state -owned
assets-management system, and establish a mechanism for enterprise
regulation, stimulation, and san  ctions adapted to a modern enterprise system.

We shall also intensify the management of cash and foreign currency and
establish an early warning system against financial risk. In addition, an early
warning mechanism for high -value capital outflow and a sys tem for sharing
system financial information should be established and improved. Finally, anti -
money laundering measures should be improved by integrating certain non -
financial institutions into supervision system.

Upgrading the legal system is the third p riority area in preventing
commercial bribery. Further research will be conducted on the relevant articles
for penali sing commercial bribery in the Criminal Law. Other areas of regulation
will also be addressed. Laws need to be drafted or amended. These in clude
notably: the Law of the Licensed Pharmacist; Regulations on the Implementation
of the Bidding Law; Regulations on Government Investment and Regulations on
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the Implementation of Government Procurement Law; Anti -unfair Competition
Law; Environmental Pr otection Law; Construction Law; the Drug Control Law;
Regulations for the Supervision and Administration of Medical Devices;

Regulation on the Implementation of Audit Law; and Regulation on the
Supervision of Important Construction Projects.
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A Global Fram ework for the Fight against
Corruption in Business Transactions i the
United Nations Convention against
Corruption

Kuniko Ozaki
Director, Division for Treaty Affairs (UNODC)

Integrity is the basis for legitimate government and an attractive b usiness
environment. Corruption rots government, furthers organize d crime and terrorism,
and scares away investment. The United Nations Convention against Corruption
(UNCAC) provides the first global framework to address these challenges. It
strives toward universal adherence, and in late November 2008 had 128 States
Parties and 140 signatories. For the States participating in the ADB/OECD Anti -
Corruption Initiative for Asia and the Pacific it is fi along with the OECD
Convention on Combating Bribery of Foreig n Public Officials in International
Business Transactionsfi the essential legal framework. Fifteen members of the
ADB/OECD Initiative are States Parties and seven more are signatories.

The UNCAC is based on four pillars: prevention, criminalization ,
internat ional cooperation , and asset recovery. All are highly relevant for
economic development. Only full implementation of the entire Convention will
guarantee a transparent business environment, which is best described by the
elements delineated in the Conventi on itself: transparency and efficiency in
national decision -making, fair competition, integrity in procurement systems and
financial institutions, a ban on bribery in all domestic and international investment
decisions, efficient law enforcement, swift int ernational cooperation and the
denial of safe havens for funds of illegal origin. These elements, when fully
implemented as characteristics of the national system, create a comparative
advantage for all countries who wish to attract foreign investment.

UNCAC as a driver and catalyst for improving business and
investment climate

Three key provisions show how the UNCAC works toward a favor able
business climate.
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First, the Convention obliges States Parties to establish a wide range of
criminal offense s, thus developing an internationally agreed set of conduct that
must be criminalize d. It requires States Parties to establish as a criminal offense ,
inter alia, the bribery of foreign public officials in order to obtain an undue
advantage in relation to the cond uct of international business (article 16,
paragraph 1). When the OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions was adopted in 1997 and
entered into force in 1999, the  criminalization of foreign bri bery was still pioneer
work and controversial in many instances. Now, only 10 years later, it is an
evolving global standard. Since bribes can amount to between 5 % and 30 % of
overall project costs in some business sectors, the universal implementation of the
foreign bribery offense is among the core principles supporting good business
and economic development.

Second, the Convention directly affects the business community in many
ways. Article 12 requires States Parties to take measures to prevent corrupt  ion in
business transactions, asks for cooperation between private companies and law
enforcement agencies, and requires codes of conduct in the private sector to
strengthen integrity, prevent conflicts of interest and safeguard good
commercial practices; i t aims to ensure that companies have independent
internal auditors to prevent off -the-book accounts, recording of nonexistent
expenditures, use of false documents, and destruction of financial records. States
Parties must also disallow the tax deductibilit y of bribes.

Third, the Convention contains  several provisions concerning the financial
sector. States must establish a comprehensive regulatory and supervisory regime,

ensure that the authorities dedicated to combating money -laundering have the
ability t o cooperate and exchange information at the national and international
levels, implement measures to detect and monitor the cross -border movement of

cash, have effective suspicious transaction reporting systems in place, and
require financial institutions  to maintain adequate records and apply enhanced
scrutiny to the accounts of politically exposed persons (articles 14 and 52). The
Convention contains innovative provisions on asset recovery and the prevention

of transfers of proceeds of corruption in Chapt er V, which call for close
cooperation with the private sector as an essential element for success.

Effectiveness will depend on implementation

The UNCAC provides a comprehensive and, in many instances, innovative
framework for the fight against corruptio n. However, much will depend on its full
implementation. The Conference of the States Parties has the mandate to
enhance the capacity of and cooperation among States Parties. Leading up to
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the third session of the Conference, which will be held in November 2009 in
Qatar, the most important and most challenging development is the
establishment of a mechanism to review of implementation of the Convention.

Based on its mandate from the Conference of the States Parties, the Open -
ended Intergovernmental Working Group for Review of Implementation is
preparing terms of reference for a mechanism to review implementation of the
Convention, for consideration and possible adoption by the Conference at its

third session. This work draws on 33 proposals submitted by Stat es, among them
four States that are participants in the ADB/OECD Initiative. Further, 29 countries

from all regions have volunteered to test a variety of implementation review
methods in a voluntary pilot program run by UNODC, among them five
participants in the ADB/OECD Initiative. The program will report its findings to the
Conference of the States Parties at its third session.

Technical assistance and international cooperation assist
States Parties in implementation efforts

UNODC provides technical assi stance to States for assessment of their
national systems and development of new legislation to implement the
Convention. The Office has developed a number of tools fi such as the
Legislative Guide, a Commentary to the Bangalore Principles on Judicial
Conduct , and the Mutual Legal Assistance Request Writer Tool  fi to help States
make the Convention operational. Further, UNODC assists States Parties in
building institutional capacity and provides training to practitioners for the
application of the norms implement ing the Convention.

On 13 October 2008, UNODC signed an agreement with Interpol to
establish the International Anti -Corruption Academy. The Academy will be the
wor |l dds f i r sinstiteteldedicateditoofighéing corruption. The Academy
will conduct training courses and anti  -corruption education for up to 600 students
per year from law enforcement agencies, the judiciary, governments and the
private sector, as well as intergovernmental and non -governmental
organization s. It will be open by the end of  20009.

With special regard to Chapter V of the Convention, UNODC cooperate s
with the World Bank under the joint Stolen Asset Recovery Initiative (StAR
Initiative), launched on 17 September 2007. Activities under this initiative include
promoting the implem entation of the Convention, and assisting in building
capacity and lowering barriers for asset recovery worldwide. The work of the
StAR Initiative has proven successful in a number of pilot countries including
Bangladesh, Haiti, Indonesia, and Nigeria.
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In an interdependent world, governments alone cannot win the fight
against corruption. The Convention, although binding for Member States as
subjects of public international law, applies a multi -stakeholder approach and
gives important roles to the business community and civil society. The private
sector has a stake in stepping up its integrity policies and measures, and its
systems of checks and balances. UNODC therefore works closely with business
sector entities in their process of self -regulation.

At the second Conference of the States Parties to the UNCAC, a number
of representatives of the business community came together in a forum
organize d by UNODC jointly with a number of international organization s

including the OECD. The representatives expressed broad support for a shared -
responsibility approach that involves all stakeholders: governments, the business
community, intergovernmental organization s, and civil society. The forum
adopted the Bali Business Declaration, in which the private sector called upon
governments to ratify and implement the Convention and urged the
Conference of the States Parties to establish an effective mechanism to review its
implementation. Further, the business community itself committed to work toward
the alignment of busine ss principles with the fundamental values enshrined in the
Convention and to develop mechanisms to
those business principles. Finally, it called for strengthening public dprivate
partnerships for combating corruption in bus iness.

UNODC is also closely coop erating with the United Nations Global
Compact in the implementation of the 10 th principle. The 10 th principle,
announced during the Global Compact Leaders Summit on 24 June 2004, reads:
OBusinesses shoul duptwoimdl itsdognss, intlgding extortion and
bri bery.rd meetmg of 3he Working Group on the 10 th Principle, co -
convened by UNODC and the Global Compact Office in Vienna on 5 386 June
2008, adopted a work  program . It includes activities to: collec t best practices;

revi

e w

ensure that the policies of major companies?®

subsidiaries, suppliers, and subcontractors; develop an inventory of anti -
corruption tools and resources; and expand multi -stakeholder dialogue networks
involv ing public counterparts.

The fight against corruption is one of the main tools for creating a good
business climate and fostering economic development. Full ratification and
implementation of the ~ UNCAC is a challenging, yet necessary milestone, and it
involves a variety of activities and actors.
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Civil Societyds Contribut

in Business

Peter Rooke, Senior Adviser, International Group, Transparency
International

At a time when the world economy is in crisis, it is particul arly important to
maintain focus on the links between business and corruption. Corruption
increases the cost of doing business and the cost of goods and services to the
customer. The temptation to resort to bribery to gain business is increased when
times are bad.

The 2007 Global Corruption Barometer 1 survey (conducted by the Gallup
organization for Transparency International) showed that the business sector was
perceived as the most corrupt of 14 sectors surveyed in Hong Kong, China and
Singapore, 3 rd most corrupt in Thailand and 4 th in Malaysia. Asia and the Pacific
average for the business sector was 5 th out of 14 sectors, not a very satisfactory
score.

Much business corruption involves enterprises in their home country, but an
important issue is the impa ct of corrupt behaviour in the international
marketplace f the bribing of foreign public officials and other forms of cross
border corruption.

The most recent Tl Bribe Payers Index (BPI) ,2launched on 9 December
2008f International Anti -Corruption Day fi seeks to gauge the impact of
transnational enterprises on corruption in developing countries. The BPI surveys
the perceived behaviour of enterprises from 30 leading exporting countries,
together representing 82% of world trade, from the perspective of the host
co untry. It is notable that transnational companies tend to be more likely to bribe
overseas than in their home market. This is particularly true in the case of
companies from countries that score well on various indices of corruption,
including the TI Corru ption Perception Index .3 This is a regrettable example of
double standards.

| have drawn attention to these two Tl surveys, as they show that business is
seen to be relatively corrupt and that business behaviour overseas is seen as
worse than at home in ma  ny cases.
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Transparency International

| should perhaps say a brief word about my organization , Transparency
International. Tl is the leading global anti  -corruption NGO with national chapters
in over 90 jurisdictions, including 20 in Asia and the Pacific. T  ransparency
International is non -pr of i t and independent. Tl 6s funding comes
range of sources: governments, foundations and, increasingly, corporations.

Transparency I nternational 8s strategy i s t o bui l
stakeholders, partic ularly from government and business, to work together to
curb corruption and to promote accountability and integrity.

Cross-border corruption a key issue

Since its beginning in 1993, Transparency International has seen curbing
business corruption across na tional borders as a key issue, for which responsibility
is shared between business on the supply side and public officials on the
demand side.

However, enforcement of anti  -corruption laws was traditionally directed
almost exclusively at the corrupt officia  |. Many exporting countries  subsidized
foreign bribery through allowing tax deductibility of bribes and through their
export credit schemes.

Fifteen years later, governments and international organization s have
developed a legal framework criminaliz ing bri bery of foreign public officials, as
well as greatly increasing international cooperation in law enforcement and
technical assistance in preventing and sanctioning corruption. The business
community has also focused much more attention on the need to curb
corruption.

OECD Convention at a crossroads

All major industrialize d countries have ratified the OECD Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions
(OECD Anti -Bribery Convention). However, on the Convent ion's 10th anniversary
in 2007, OECD Secretary -General Angel Gurria said that  much more needed to
be done to fight international corruption. "Some countries are still holding back
on implementing the  Convention , @e said. "They have almost no investigation s.
They have brought no cases to court. They are not being pro -active. This needs
to change . 0
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UN Convention impact limited

The provisions on criminaliz ing bribery of foreign public officials in the UN
Convention against Corruption (UNCAC) are very similar to those in the OECD
Anti -Bribery Convention, but the reach of the UNCAC itself is much wider i the
UNCAC is a truly global instrument, and it has great potential. However, the
Convention is not yet fully implemented and does not yet have a follow -up or
mon itoring mechanism.

In Asia and the Pacific, an important priority is for countries which have not
yet ratified the UNCAC to do so urgently. | would single out in particular India,
Japan, Singapore, and Thailand as important countries; most are taking
prepa ratory steps, but have yet to ratify the UNCAC. In all countries, effective
implementation will require much effort, both making necessary changes to laws
and institutions and putting resources into both corruption prevention and
enforcement.

OECD Anti -Brbery Convention outreach

It is significant that the OECD Convention has recently been opened to
additional States Parties, with a particular focus on the Russian Federation , India,
and P.R. China. Indeed, the OECD Working Group on Bribery has from the outs et
pursued a vigorous outreach policy. One important outcome was, of course, the
launch of the ADB/OECD Anti  -Corruption Initiative for Asia and the Pacific.

While justified criticism has been levelled at the slow pace of
implementation of the OECD Anti  -Brbery Convention in many countries, more
than 150 investigations into foreign bribery are currently under way. There have
also been some high -profile convictions, notably that of the German engineering
company Siemens which was fined over USD 300 million in 2007 and its Chairman
and CEO pressured to resign.

Companies engaging in bribery not only run the risk of being subject to
criminal sanctions. Blacklisting fi the exclusion from business opportunities #
particularly by international financial institutions such as the World Bank and ADB,
is increasing as well. In many cases, it is a particularly effective sanction.

Government role in prevention of business corruption and
enforcement

Governments have responsibility for enforcing criminal anti -corruption
laws. It is very important that bribe payers, particularly from businesses, bear the
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same risk of sanctions as those who take bribes i and that extortion is also
effectively curbed. In some cases, laws need to be strengthened and in many
cases, enforcement needstob e more even -handed.

Because much corruption occurs at the interface between business and
government, governments have a responsibility fi and an opportunity fi to
minimize the risk of corruption in public procurement and in other business
dealings with the publ ic sector. Examples to do so, as we heard from Senior
Minister Ho, are electronic licensing, e -procurement and electronic customs
clearance. %

| understand that the majority of cases now brought by Hong Kong,
Chinadés Independent Commi snsareamgainsAlgusinesssYiet, Corrupti o
many anti -corruption agencies do not include private sector corruption in their
mandates. Private -to-private corruption can have many of the adverse
consequences of bribery of public officials, and | am pleased to see that one of
the workshops is addressing this important area.

Given the difficulties in detecting and prosecuting corruption, it is very
important that governments provide effective protection for public interest
disclosures, or "whistle -blowing , @nd for witnesses in corruption cases. This is at
least as much a question of changing organization al culture as of improving laws
and regulations.

Nongovernment stakeholders, including the media and civil society, can
play an important role in curbing corruption. To tap th is potential, these
stakeholders need to benefit from effective freedom of information that should
be narrowly limited only by essential national security concerns and other
fundamental public interests. The Extractive Industries Transparency Initiative (E ITI)
is a practical example of increased transparency of revenues from oil, natural
gas, and mineral extraction. More countries in Asia and the Pacific could usefully
participate in EITI.

Corporate codes and standards

While the role of government in curbin g business corruption is important,
the primary responsibility must rest with business itself.

Implementing adequate anti  -corruption codes and compliance are a
core business responsibility. Many leading multinational enterprises have had
such codes for som e time; given the absence of comprehensive international
standards, however, consistency is limited.
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However, we should applaud the pioneering work of the International
Chamber of Commerce and, in this region, PBEC, the Pacific Basin Economic
Council. Both have developed very similar anti  -bribery rules, which in the case of
PBEC are mandatory for all its members.

The addition of an anti -bribery principle to the UN Global Compact in
2004, following Tl's advocacy, was also an important step. The Global Compa ct
brings together more than 4,700 corporations worldwide, including many in Asia
and the Pacific , to commit to improved corporate social responsibility. It
addresses the problem, highlighted by John Bray, of getting business and
government to interactin ~ the same anti -corruption forums .6

A Steering Committee convened by TI developed the Business Principles
for Countering Bribery, which was launched in 2003. Multinational enterprises
including General Electric (GE), Rio Tinto, Shell, and Tata Group i as well as
representatives of the accounting profession, academia, trade unions, and
NGOsii participated in this process. The Business Principles have been translated
into many languages and launched in more than 30 countries. A very important
aspect is the emphasis on effective compliance programs . These are supported
by a very comprehensive Guidance Document and a Six -Step Implementation
Plan. A Small Business Edition of the Tl Business Principles was launched earlier in
2008 to cater to the needs of small and medi um-sized enterprises (SMEs), a very
important sector accounting for 80  %390% of businesses in most countries.

The World Economic Forum's Partnership Against Corruption (PACI)
Principles, follow the TI Business Principles very closely, as does the recently
adopted APEC Code of Conduct for Business in this region.

While a proliferation of standards may be seen as an unnecessary
complication, there is in fact close cooperation between the various standard -
setting bodies, as David Lyman has mentioned 7.

Apart from leading work to develop the TI Business Principles for
Countering Bribery, Tl has pioneered the development of tools to curb corruption
in public procurement linked with corporate codes and compliance
mechanisms. Tools such as the Tl Integrity Pact and  the Tl Project Anti -Corruption
System (PACS) have been used successfully in many countries in Asia and
elsewhere.

Recogni sing that business enterprises find it very hard to resist paying bribes
if competitors do so, Tl works with important industry sector s to encourage a self -
regulatory approach to curbing corruption among key competitors. Such sectors
include construction and engineering, defense procurement and others.
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NOTES

1 www.transparency.org/policy_research/surveys_i ndices/gcb
2 www.transparency.org/policy_research/surveys_indices/bpi

3 www.transparency.org/policy_  research/surveys_indices/cpi
4

See www.oecd.org/document/37/0,3343,en_2649 34487 39656933 1 1 1 1,00
.html for the full text of the speech.

See Senior MinisterHo 6 s pr e s e nt Btnithes rolumen p .
6 See John Bray®6s pB88dnsttesvdlumé.i on on p.

7 See David Lymands p47mthisvoluraet i on on p.

o
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Chapter 2

The role of international
criminal law standards in
combating bribery

Count ries can significantly reduce corruption in business transactions by
accepting a zero -tolerance policy toward companies and individuals that
engage in corrupt acts. Criminal law is a key deterrent to bribery and corruption.
However, legal offense s must cov er all forms of corrupt behaviour , and must be
reinforced by effective procedural measures, such as mutual legal assistance
and the confiscation of proceeds of corruption.

International standards call for broad criminalization of
bribery and corruption

Global standards for criminalization of bribery are put forward in
international anti -corruption instruments, such as the OECD Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions
(the OECD Anti -Bribery Convention ) and the United Nations Convention against
Corruption (UNCAC). These standards can  shape national criminal law on bribery
and corruption in Asia and the Pacific.

Both the OECD Anti -Bribery Convention and the UNCAC require countries
to establish the offense of bribery of a foreign public official;, thus far, few
countries in Asia and the Pacific have done so. Increased transnational business,
closer economic ties among countries, and regional and international economic
integration make sanctioning of transna tional bribery even more urgent.

Sanctions imposed on individuals who carry out bribe transactions may not
deter bribery, especially in high value business transactions . Therefore, the OECD
and UN Convention s further require countries to establish liabilit y of legal persons
for corruption and bribery.
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Implementation of the standards is challenging

The standards embodied in these Conventions need to be translated into
national laws and adequately enforced. Implementing fi not merely acceding to
or ratifying i these Conventions is therefore the real goal. Unfortunately,

implementation remains a challenge, both in Asia  and the Pacific and beyond.

It is with this difficulty in mind that the monitoring mechanism under the
OECD Convention was created. This process of p eer pressure and review has
caused numerous countries to make significant changes so as to bring their legal
systems up t o t he C o n vTder moniboring sprocess asnalsa r d s .
responsible for the increased number of investigations and prosecutions of
foreign bribery that have seen companies pay hundreds of millions of euros in
fines and confiscation. This experience of treaty implementation through
monitoring can be usefully shared in  Asia and the Pacific

UNCACds Chapter 1 s effemsewaf torruptibn, libefyf er en't
and related crimes. These form the core of the Convention, and provide the
point of reference for mutual legal assistance, asset recovery and other

mechanisms.
Only 73% of countries which filed reports under the UNCAC self -assessment
process consider that they have fully i mplemented the

provisions on criminal law; more than one  -third of reporting Parties had not yet
criminalize d bribery of foreign public officials.

Technical assistance and international e  xperience is
available to support implementation

An UNCAC support program provides technical assistance to help Parties
fully implement its criminal law provisions. Many countries have requested
legislative assistance, model legislation, and legal advice.

The monitoring process under the OECD Anti  -Bribery Convention provides
particularly valuable information to support implementation. The countries that
have ratified the OECD Anti  -Bribery Convention fi the first instrument to require its
Parties to criminalize foreign bribery and sanction legal persons for bribery
abroad i have collected almost 10 vyears of experience in translating
international standards into national law. This is valuable, especially as the
standards in the OECD Anti -Bribery Convention and the  UNCAC are very similar in
substance.
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Implementing the OECD Anti  -Bribery
Convention

William Loo and Christine Uriarte
Anti-Corruption Division, Directorate for Financial and Enterprise
Affairs, OECD!

The OECD Anti-Bribery Convention 2 came into force in February 1999.
Since then, the 38 Parties to the Convention have taken steps to implement the
treaty and to monitor its implementation by all Parties. This paper will describe the
experience of the Parties to the Convention in this regard. Ultimately, the paper
hopes to spark discussion on how this experience can be shared with Asian and
Pacific countries, so as to assist them in implementing international standards on
the criminali sation of bribery.

Key features of the OECD Anti-Bribery Convention

The OECD Convention has a relatively narrow focus in that it is primarily
concerned with the payment of bribes to foreign public officials in international
business transactions. Parties to the OECD Convention are required to enact
criminal offences outlawing such conduct (among other things). Expressed in
more technical jargon, the Convention deals with the supply side of (i.e., active)
bribery of foreign public officials that arises in the context of international
business. This bcus was chosen to stem the flow of bribes from companies in
OECD countries.

Within this relatively narrow context, however, the OECD Convention
covers a very broad range of conduct. It concerns not only giving, but also
offering and promising bribes. Itc  overs bribes to a foreign official given directly or
indirectly through an intermediary. It includes bribes given to an official for the
benefit of a third party. It covers bribes not only in money but also in any other
form. 3

The breadth of the OECD Conve ntion can also been seen in the definition
of a oforeign public officialo6é. The OECD Convention d«
of officials in the executive branch of government; it also includes officials
holding legislative, administrative or judicial office , whether appointed or
elected. Also covered are persons exercising a public function, including for a
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public agency or public enterprise. Officials and agents of public international
organi sations are also included. *#

A key feature of the OECD Convention i s that both individuals and
companies (o0l egal persons6) may be held |iable for tre:
must take such measures as may be necessary, in accordance with their legal
principles, to establish the liability of legal persons for the briber y of a foreign
public official. They must also ensure that both individuals and companies who
bribe are punished with effective, proportionate and dissuasive sanctions. Parties
must also be able to seize and confiscate bribes and the proceeds of bribery. 5

Beyond the core criminal offences, the OECD Convention also contains a
number of complementary features that enhance the fight against transnational
bribery. Parties are required to make laundering the proceeds of transnational
bribery a crime. False accou nting associated with transnational bribery must be
punished. Parties must assist one another by providing mutual legal assistance
and extradition where appropriate. They must also have sufficiently broad
jurisdiction to prosecute offences that take place wholly or partly in their
territories, and offences that take place abroad when committed by a national.
Statutes of limitation must allow an adequate period of time for investigation and
prosecution. ©

Commonalities between the OECD Convention and the
UNCAC

These key features in the OECD Convention are very similar to several
provisions in the UN Convention against Corruption (UNCAC). A comparison of
the relevant provisions of the OECD Convention and the UNCAC is included in
the Annex. It is immediately app arent that the bribery offences in the two

Conventions employ very similar language. Both criminali se t he opromi se,

offering, or givingéo of an oundue advantageo, whet her
indirectly/through intermediari eso entitgthimr an of ficial o
partyo6 in relation to the officialds oOperformance/ exer
transnational bribery of fence, bot h Conventions refe
international businesso.

The similarities between the provisions on liability of legal persons are

equally striking. Both instruments require ocriminal,
oin a c c o/rcahsisteste wi t h its l egal principleso and wi t h

proportionate and dissuasive criminal or non -criminal  sanctions, including

monetary sanctionsad. The compl ementary provisions on
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laundering and false accounting in the OECD Convention also have
comparable counterparts in the UNCAC.

Monitoring the Implementation of the OECD Anti -Bribery
Convention

Apart from the se substantive provisions, one of the most important features
of the OECD Convention is its mechanism to monitor its implementation. The
OECD Convention requires Parties to co  -operate in carrying outa  programme of
systematic follow -up to monitor and promo te the full implementation of the
Convention. 7 In lay terms, this means that each Party must participate in a
process for ensuring that all Parties do what the OECD Convention requires of
them.

The monitoring process is carried out within the OECD Working Group on
Bribery in International Business Transactions. The Working Group consists of all 38
Parties to the Convention and meets four times per year at OECD Headquarters
in Paris, France. Delegates from the Parties may include prosecutors, officials from
law enforcement and Ministries of Justice, and diplomats.

The Working Group carries out its monitoring function through a peer
review process that comprises two phases (so far). In Phase 1, the Working Group
examines whether each P a tioh ydhfermsdto the ©EGDc
Convention. The examination looks at all aspects of the Convention described
above, i.e. , it covers laws on the foreign bribery offence, corporate liability,
money laundering, false accounting, etc. Phase 1 also looks at complianc e with
the 1996 OECD Council Recommendation on the non -tax deductibility of bribes. 8

For each country assessment, two Parties are designated as examining
countries. A questionnaire is sent to the examined country to collect relevant
information. With assi stance from the OECD Secretariat, the two examining
countries analy se the legislation of the examined country and prepare a draft
report for the Working Group. The Group then discusses and adopts the report ,
taking into account the views of the examined co untry. It also makes
recommendations to the examined country.

In Phase 2, the Working Group goes beyond looking at legislation and
studies the legal and institutional structures for enforcing these laws, as well as
other measures for applying and implemen ting the OECD Convention. The
procedure is largely similar to Phase 1 i all aspects of the Convention are
covered, two Parties are again designated as lead examiners for each country
review, and a questionnaire is sent to the examined country to collect
information. Phase 2 also covers the implementation of other OECD anti -bribery
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instruments, including the 1997 Revised Recommendation of the OECD Council,
which covers measures for detecting and preventing the bribery of foreign
officials. ° In Phase 2, the exa miners and the Secretariat pay a five -day fact -
finding on -site visit to the examined country. During the visit, the examining team
meets with the police, prosecutors, judiciary, and government officials from
relevant ministries ( e.g., Ministries of Justice , Interior, Foreign Affairs, and Finance).
To obtain different perspectives, the team also meets with the business sector,

civil society, practising lawyers, the auditing and accounting professions,
legislators, and academics.

After gathering the necessar y information, the examining team prepares a
draft Phase 2 report for the Working Group. The Group then discusses and adopts
the Phase 2 report, and also makes recommendations to the examined country.
Countries are required to present regular follow -up rep orts to the Working Group
detailing their progress in implementing the recommendations.

As of December 2008, 37 of 38 Parties to the OECD Convention have
completed their Phase 1 examinations and all but two have completed Phase
2.10 The examination reports and recommendations are published on the
Internet. 11 Phase 3 of the monitoring process is expected to begin in 20 10.

Impact of the monitoring process

The monitoring process has identified a wide range of weaknesses within
Partiesd | egi sl atightiorward, S@.neon -aavezagesof offering or
promising a bribe, absence of liability of legal persons for foreign bribery, or very
low sanctions. Other issues are much more complex. For instance:

0 Bribing through intermediaries: Who constitutes an inter mediary? Does
the offence cover intermediaries who are not aware that they are
being used to bribe?

0 Bribes benefiting third parties: Who constitutes a third party? Does the
offence cover a bribe that is transferred directly from the briber to a
third par ty, i.e., by -passing the bribed official?

& Definition of a foreign public official: Is a person employed by a state -
controlled enterprise considered a public official?

d Corporate liability: Are state -owned or -controlled companies liable for
foreign brib ery? When is a company liable for bribery by persons acting
on its behalf? Should liability for bribery be triggered by the acts of any
employee, or only by the acts of senior management and directors?
What if one company bribes for the benefit of another member of the
same corporate group, such as a subsidiary or a parent company?
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What if bribery occurs even though the company has internal controls
for preventing such acts? What i f a countryds
permit criminal liability of legal person s?

0 Confiscation of the proceeds of corruption: How are the proceeds of
corruption quantified, especially if the proceeds are derived from a
contract for services ( e.g., for building a bridge) that was obtained
through bribery?

8 Jurisdiction: When should a country exercise jurisdiction to prosecute
foreign bribery that takes place abroad? What if the corrupt act is
carried out by a foreign subsidiary abroad?

8 Mutual legal assistance and extradition: Does bank secrecy impede
the provision of mutual legal  assistance? Does the requirement of dual
criminality prevent co -op eration if the requested state does not have a
foreign bribery offence?

As a result of the monitoring process, many Parties to the OECD
Convention have improved their legislation for fightin g foreign bribery. For
example, some Parties have established liability against companies and other
legal persons for foreign bribery, while others have eliminated loopholes in their
foreign bribery offences. Additional legislative changes include extendin g
jurisdiction to prosecute nationals for foreign bribery committed anywhere in the
world, and expressly prohibiting the tax deduction of bribe payments.

The monitoring process has also identified issues relating to the application
and enforcement of the r  elevant laws. The Working Group has found instances in
which a Party has not given sufficiently high priority to investigating and
prosecuting foreign bribery cases. This often results in allegations that are not
investigated or prosecuted, or in the early termination of investigations and
prosecutions. In other cases, the Working Group has observed inadequate
resources and skills fo r investigating foreign bribery . There were also examples in
which Parties did not designate a specific agency to investigate and prosecute
foreign bribery cases, resulting in allegations that were neglected.

The enforcement aspect of the monitoring process has also seen results.
The number of foreign bribery investigations and prosecutions has increased
steadily. As of October 2 008, there have been at least 65 convictions for foreign
bribery (roughly half in the United States) and 200 ongoing investigations (albeit
some in very preliminary stages) among the 3 8 Parties. In one case, one
jurisdiction levied fines and confiscation o f over EUR 201 million against a single
company. The same company then received further criminal and administrative
penalties of USD 1.6 billion in a second jurisdiction.
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