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BACKGROUND ON US AND EU APPROACHES TO LABOR AND ENVIRONMENT 

CHAPTERS IN FREE TRADE AGREEMENTS 

by  

Huma Muhaddisoglu1 and Mark Kantor2 

Among the most controversial aspects of free trade agreements and investment treaties is 

the extent to which issues of labor rights and environmental protection are covered by those 

agreements.  For comparative purposes, we set out in tables below several examples of chapters 

from United States and European free trade agreements addressing those issues.  We also set out 

at the end of this document excerpts of some of the continuing objections by U.S. labor unions 

and environmental activists as found in recent testimony before the U.S. Congress, to illustrate the 

gap that still exists between the positions of those interest groups and the current state of free 

trade agreements in the U.S.  The authors do not express an opinion, pro or con, as to the 

legitimacy of those positions in this document – the purpose of including that information is to 

show the current “bid-and-ask” in the United States about issues of labor rights and 

environmental protection in free trade agreements and investment treaties. 

With respect to the United States, we have chosen two examples; the Central America-

Dominican Republic-United States Free Trade Agreement (the so-called DR-CAFTA Agreement) 

and the U.S.-Peru Trade Promotion Agreement (TPA).  The DR-CAFTA Agreement was 
                                                 

1 Huma Muhaddisoglu is an attorney at law, admitted to Istanbul Bar and she was formerly an associate in the law 
firm of Herguner Bilgen Ozeke, specializing in mergers and acquisitions and international arbitration.  Ms. 
Muhaddisoglu is currently a LL.M. candidate at Georgetown University Law Center in International Legal Studies.  
She can be contacted by e-mail at humamuhaddisoglu@gmail.com. 
2 Mark Kantor is an independent arbitrator.  He was formerly a partner in the international law firm of Milbank, 
Tweed, Hadley & McCloy LLC, specializing in international finance and investment transactions.  Mr. Kantor 
teaches both international arbitration and international business transactions as an Adjunct Professor at Georgetown 
University Law Center and is a Fellow at the Columbia Program on International Investment (a joint undertaking of 
Columbia Law School and the Earth Institute at Columbia University).  He can be contacted on the web at 
http://clik.to/kantor and by e-mail at mkantor@mark-kantor.com. 
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finalized in 2004 and ratified by the United States in 2005.  After final approval of DR-CAFTA, 

though, differences between the Republican-controlled U.S. Administration and the Democratic-

controlled U.S. Congress led to a stalemate over ratification of new free trade agreements.  In a 

“bipartisan trade compromise” between the Administration and Democratic leaders in Congress 

finally agreed in June 2007, that stalemate was partially unlocked, thereby enabling 

Congressional approval of the U.S.-Peru Trade Promotion Agreement.  The “bipartisan trade 

compromise” specifically covered the content of chapters in free trade agreements about labor 

rights and environmental protection.  As a result, those portions of the U.S.-Peru Trade Promotion 

Agreement were rewritten between the parties to incorporate the understandings reached in the 

“bipartisan trade compromise.”   

To help readers understand the differences in approach among free trade agreements, we 

set out below two charts.  The first is a chart showing the differences between the DR-CAFTA 

Agreement (approved before the “bipartisan trade compromise”) and the U.S.-Peru Trade 

Promotion Agreement (approved after the “bipartisan trade compromise”).  Additions resulting 

from the “bipartisan trade compromise” are colored in green and deletions resulting from the 

compromise are colored in blue and marked within square brackets.  

The second chart sets out how the issues of labor rights and environmental protection are 

addressed in four recent trade agreements between the European Union, on the one hand, and 

respectively Albania, Egypt, the Cotonou States and Russia.  The contrasts among those four 

agreements, and between each of those four agreements and the two U.S. agreements in the first 

chart, are notable.  

Of course, labor rights and environmental protection issues are affected by far more than 

just the provisions of a free trade agreement entitled “Labor Rights” or “Environment.”  A 
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number of provisions in an international trade and investment agreement may implicate those 

matters.  In this background document, we focus solely one part of that issue – whether the 

international agreement contains a specific chapter addressing labor rights or environmental 

protection and, if so, the content of that chapter.  We do not address in this document the extent to 

which an investor-State arbitral tribunal or a State-State dispute resolution tribunal will 

incorporate public welfare objectives relating to protection of labor or environment into its 

consideration of disputes over investment or trade commitments undertaken by a State pursuant to 

other provisions of that agreement.  Therefore, we do not consider the issue of (for example) the 

extent to which an arbitral tribunal will defer to the host State (i.e., grant “regulatory space”) for 

public welfare regulatory conduct of a host State when presented by an injured investor with an 

allegation that the regulatory conduct in fact was an uncompensated expropriation or a breach of 

the “fair & equitable treatment” obligation contained in an investment agreement.  We note, 

though, that recent U.S. investment treaties and investment chapters of free trade agreements 

expressly state: “"Except in rare circumstances, non-discriminatory regulatory actions by a party 

that are designed and applied to protect legitimate public welfare objectives, such as public 

health, safety, and the environment, do not constitute indirect expropriations.” 
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A.  The Labor and Environmental Chapters of the DR-CAFTA Agreement and the U.S.-

Peru Trade Promotion Agreement 

 We summarize first some of the differences in the labor chapters.  Then, we turn to a 

summary of some of the significant differences in the environmental chapters. 

 1.  Labor Chapters 

 The U.S.-Peru Trade Promotion Agreement (TPA) labor chapter requires that Peru and the 

U.S. “adopt, maintain, and enforce in their own law and in practice” the International Labor 

Organization (ILO) core labor standards.  This language represents a significant change from the 

DR-CAFTA Agreement, which instead required that signatory countries enforce their own 

domestic labor laws and “strive to ensure” not to derogate from labor laws in order to increase 

trade.  The DR-CAFTA Agreement further contained significantly different enforcement 

mechanisms for these labor commitments than for other commercial trade provisions.  The U.S.-

Peru Trade Promotion Agreement, however, provides that disputes over compliance with the 

commitments in the labor chapter is subject to State-State binding dispute in a manner very 

similar to the State-State binding dispute resolution provisions covering trade disputes.  Affected 

labor is not entitled under the TPA, though, to initiate and control their own claims in the same 

manner as injured investors are entitled to initiate and control investor-State arbitration claims 

under the investment chapter of the TPA. 

 The U.S.-Peru Trade Promotion Agreement labor chapter also makes several other 

changes from DR-CAFTA.  The TPA limits governments from asserting prosecutorial discretion 

as a basis for justifying a decision whether or not to enforce a labor obligation in particular 

circumstances.  The Agreement instead provides that any decisions with respect to allocation of 

enforcement resources must not undermine the State’s TPA commitment to enforce the ILO core 
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labor standards.  The U.S.-Peru Trade Promotion Agreement also replaces the DR-CAFTA 

commitment to “strive to ensure” not to derogate from labor laws in order to increase trade with a 

full prohibition against derogating from specified labor rights obligations in a manner affecting 

trade or investment.  Moreover, the U.S.-Peru Trade Promotion Agreement expands the definition 

of domestic labor laws that a country must “effectively enforce” to include discrimination in 

employment and hiring, along with the other core ILO standards, and “acceptable conditions of 

work.” 

 2.  Environmental Chapters 

 Turning to the environmental chapter of U.S. free trade agreements, there too the U.S.-

Peru Trade Promotion Agreement implements significant differences from the DR-CAFTA 

Agreement.  Prior to the “bipartisan trade compromise,” environmental violations under a free 

trade agreement like DR-CAFTA were subject solely to a monetary assessment (capped at $15 

million) that was to be used to improve environmental enforcement in the offending Party.  

Following the “bipartisan trade compromise,” a monetary assessment is no longer the default 

remedy (a monetary assessment is still available, but only if requested).  Instead, under the U.S.-

Peru Trade Promotion Agreement a State violating its environmental commitments is subject to a 

suspension of trade benefits, the same penalty included in free trade agreements for violations of 

commercial trade commitments.  Contrary to the monetary assessment provisions of the DR-

CAFTA Agreement, the suspension of benefits scheme does not always require the payment of 

assessments to be applied to correct the situation leading to the violation in the first place.   

 Second, pursuant to the “bipartisan trade compromise,” the U.S.-Peru Trade Promotion 

Agreement obligates the U.S. and Peru to meet their obligations under seven specific multilateral 

environmental agreements by passing adequate domestic laws. Third, the U.S.-Peru Trade 
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UNITED STATES APPROACH 

DISPUTE 

RESOLUTION 

CHAPTER 
DR-CAFTA US-Peru FTA 

Customs Administration and Trade Facilitation); 

b) Chapter Seven (Technical Barriers to Trade); 

c) Chapter Nine (Government Procurement); 

d) Chapter Eleven (Cross-Border Trade in Services); or 

e) Chapter Fifteen (Intellectual Property Rights), 

is being nullified or impaired as a result of the application of any 
measure that is not inconsistent with this Agreement, the Party 
may have recourse to dispute settlement under this Chapter. 

2. A Party may not invoke paragraph 1(d) or (e) with respect to any 
measure subject to an exception under Article 21.1 (General 
Exceptions). 

 Inflation Adjustment Formula for Monetary Assessments 

1. An annual monetary assessment imposed before December 31, 
2005 shall not exceed 15 million dollars (U.S.). 

2. Beginning January 1, 2006, the 15 million dollar (U.S.) annual cap 
shall be adjusted for inflation in accordance with paragraphs 3 
through 5. 

3. The period used for the accumulated inflation adjustment shall be 
calendar year 2004 through the most recent calendar year preceding 
the one in which the assessment is owed. 

4. The relevant inflation rate shall be the U.S. inflation rate as 
measured by the Producer Price Index for Finished Goods 
published by the U.S. Bureau of Labor Statistics. 

5. The inflation adjustment shall be estimated according to the 
following formula: 

$15 million x (1 + p�i) = A 

p�i = accumulated U.S. inflation rate from calendar year 2004 
through the most recent calendar year preceding the one in which 
the assessment is owed. 

A = cap for the assessment for the year in question. 

 

 

Deleted 
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B.  Illustrative Labor and Environmental Commitments in European Union Trade 

Agreements. 

Below follows a table comparing the labor and environmental provisions of four 

European Union trade agreements: (1) the Partnership Agreement between members of the 

African, Caribbean and Pacific Group of States and the European Community and its Member 

States (the so-called “Cotonou Agreement”), (2) the Partnership Agreement between the 

European Communities and their Member States and the Russian Federation, (3) the Euro-

Mediterranean Agreement between the European Communities and their Member States and the 

Arab Republic of Egypt, and (4) the Stabilization and Association Agreement between the 

European Communities and their Member States and the Republic of Albania. 
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EUROPEAN UNION APPROACH 

LABOR CHAPTER 

Albania Egypt Cotonou Russia 

TITLE V 
 
CHAPTER I 
 
MOVEMENT OF 
WORKERS 
 
ARTICLE 46 
1. Subject to the 
conditions and 
modalities applicable in 
each Member State: 
– treatment accorded to 
workers who are 
Albanian nationals and 
who are legally 
employed in 
the territory of a Member 
State shall be free of any 
discrimination based on 
nationality, as 
regards working 
conditions, remuneration 
or dismissal, compared 
to its own nationals; 
– the legally resident 
spouse and children of a 
worker legally employed 
in the territory of a 
Member State, with the 
exception of seasonal 
workers and of workers 
coming under 
bilateral Agreements 
within the meaning of 
Article 47, unless 
otherwise provided by 
such Agreements, shall 
have access to the labor 
market of that Member 
State, during the period 
of that worker's 
authorized stay of 
employment. 
 
2. Albania shall, subject 
to the conditions and 
modalities in that 
country, accord the 
treatment 
referred to in paragraph 

No specific labor chapter 
available 
 
Indirect and general 
provisions are provided 
hereunder which are 
generally regulated under 
Title VI – Chapter 1 
“Dialogue and Cooperation 
on Social Matters” 
 
[…] 
 
TITLE VI 
CHAPTER 1 
DIALOGUE AND CO-
OPERATION 
ON SOCIAL MATTERS 
 
Article 62 
 
The Parties reaffirm the 
importance they attach to the 
fair treatment of their workers 
legally residing and employed 
in the territory of the other 
Party. The Member States and 
Egypt, at the request of any of 
them, agree to initiate talks on 
reciprocal bilateral agreements 
related to the working 
conditions and social security 
rights of Egyptian and Member 
State workers legally resident 
and employed in their 
respective territory. 
 
Article 63 
 
1.The Parties shall conduct 
regular dialogue on social 
matters which are of interest to 
them. 
 
2. This dialogue shall be used 
to find ways to achieve 
progress in the field of 
movement of workers and 
equal treatment and social 
integration of Egyptian and 
Community nationals legally 
residing in the territories of 

No specific labor chapter 
available 
 
Indirect and general 
provisions are provided 
hereunder 
 
ARTICLE 50 
Trade and Labour Standards 
 
1. The Parties reaffirm their 
commitment to the 
internationally recognised core 
labour standards, 
as defined by the relevant 
International Labour 
Organisation (ILO) 
Conventions, and in particular 
the freedom of association and 
the right to collective 
bargaining, the abolition of 
forced labour, the 
elimination of worst forms of 
child labour and non-
discrimination in respect to 
employment. 
 
2. They agree to enhance 
cooperation in this area, in 
particular in the following 
fields: 
– exchange of information on 
the respective legislation and 
work regulation; 
– the formulation of national 
labour legislation and 
strengthening of existing 
legislation; 
– educational and awareness-
raising programmes; 
– enforcement of adherence to 
national legislation and work 
regulation. 
 
3. The Parties agree that 
labour standards should not be 
used for protectionist trade 
purposes. 
 

TITLE IV 
 
PROVISIONS ON 
BUSINESS AND 
INVESTMENT 
 
CHAPTER I 
 
Labour conditions 
 
ARTICLE 23 
1. Subject to the laws, 
conditions and procedures 
applicable in each 
Member State, the 
Community and its 
Member States shall 
ensure that the treatment 
accorded to Russian 
nationals, legally 
employed in the territory 
of a Member State shall be 
free from any 
discrimination based on 
nationality, as regards 
working conditions, 
remuneration or dismissal, 
as compared to its own 
nationals. 
 
2. Russia shall, subject to 
the conditions and 
modalities applicable in 
Russia, accord the 
treatment referred to in 
paragraph 1 to nationals of 
a Member State who are 
legally employed in its 
territory. 
 
ARTICLE 24 
Co-ordination of social 
security 
 
The Parties shall conclude 
agreements in order: 
1) to adopt, subject to the 
conditions and modalities 
applicable in each 
Member State, the 
provisions necessary for 
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EUROPEAN UNION APPROACH 

LABOR CHAPTER 

Albania Egypt Cotonou Russia 
1 to workers who are 
nationals of a Member 
State and are legally 
employed 
in its territory as well as 
to their spouse and 
children who are legally 
resident in the said 
country. 
 
ARTICLE 47 
1. Taking into account 
the labor market 
situation in the Member 
States, subject to their 
legislation and to 
compliance with the 
rules in force in the 
Member States in the 
area of mobility of 
workers: 
 
– the existing facilities of 
access to employment 
for Albanian workers 
accorded by Member 
States under bilateral 
Agreements should be 
preserved and if possible 
improved; 
 
– the other Member 
States shall examine the 
possibility of concluding 
similar Agreements. 
 
2. The Stabilization and 
Association Council 
shall examine the 
granting of other 
improvements, including 
facilities for access to 
professional training, in 
accordance with the 
rules and procedures in 
force in the Member 
States, and taking into 
account the labor market 
situation in the Member 
States and in the 
Community. 

their host countries. 
 
3. The dialogue shall notably 
cover all issues related to: 
(a) migrant communities’ 
living and working conditions; 
(b) migration; 
(c) illegal migration; 
(d) actions to encourage equal 
treatment between Egyptian 
and Community nationals, 
mutual knowledge of cultures 
and civilizations, the furthering 
of tolerance and the removal of 
discrimination. 
 
Article 64 
 
Dialogue on social matters 
shall be conducted in 
accordance with the same 
procedures as those provided 
for in Title I of this 
Agreement. 
 
Article 65  
 
With a view to consolidating 
co-operation between the 
Parties in the social field, 
projects and programs shall be 
carried out in any area of 
interest to them. 
 
Priority will be given to: 
(a) reducing migratory 
pressures, notably by 
improving living conditions, 
creating jobs, 
and income generating 
activities and developing 
training in areas from which 
emigrants come; 
(b) promoting the role of 
women in economic and social 
development; 
(c) bolstering and developing 
Egyptian family planning and 
mother and child protection 
programs; 
(d) improving the social 
protection system; 
(e) improving the health care 

the co-ordination of social 
security systems for 
workers of Russian 
nationality, legally 
employed in the territory 
of a Member State and 
where applicable for the 
members of their family, 
legally resident there.  
 
These provisions will in 
particular ensure that: 
 
– all periods of insurance, 
employment or resident 
completed by such 
workers in the various 
Member States shall be 
added together for the 
purpose of pensions in 
respect of old age, 
invalidity and death and 
for the purpose of medical 
care for such workers and 
where applicable for such 
family members; 
 
– any pensions in respect 
of old age, death, 
industrial accident or 
occupational disease, or of 
invalidity resulting 
therefrom, with the 
exception of the special 
non-contributory benefits, 
shall be freely transferable 
at the rate applied by 
virtue of the law of the 
debtor Member State or 
States; 
 
– the workers in question 
shall where applicable 
receive family allowances 
for the abovementioned 
members of their family. 
 
2) to adopt, subject to the 
conditions and modalities 
applicable in Russia, the 
provisions necessary to 
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EUROPEAN UNION APPROACH 

LABOR CHAPTER 

Albania Egypt Cotonou Russia 
 
ARTICLE 48 
1. Rules shall be laid 
down for the 
coordination of social 
security systems for 
workers with Albanian 
nationality, legally 
employed in the territory 
of a Member State, and 
for the members of their 
families legally resident 
there. To that effect, a 
Decision of the 
Stabilization and 
Association 
Council, which should 
not affect any rights or 
obligations arising from 
bilateral Agreements 
where the latter provide 
for more favorable 
treatment, shall put the 
following provisions in 
place: 
 
– all periods of 
insurance, employment 
or residence completed 
by such workers in the 
various Member States 
shall be added together 
for the purpose of 
pensions and annuities in 
respect of old age, 
invalidity and death and 
for the purpose of 
medical care for such 
workers and such family 
members; 
 
– any pensions or 
annuities in respect of 
old age, death, industrial 
accident or occupational 
disease, or of invalidity 
resulting therefrom, with 
the exception of non-
contributory benefits, 
shall be freely 
transferable at the rate 

system; 
(f) improving living conditions 
in poor areas; 
(g) implementing and 
financing exchange and leisure 
programs for mixed groups of 
Egyptian and European young 
people residing in the Member 
States, with a view to 
promoting mutual knowledge 
of their respective cultures and 
fostering tolerance. 
 
Article 66 
 
Co-operation schemes may be 
carried out in co-operation 
with the Member States and 
the relevant international 
organizations. 
 
Article 67 
 
A working group shall be set 
up by the Association Council 
by the end of the first year 
following the entry into force 
of this Agreement. It shall be 
responsible for the continuous 
and regular evaluation of the 
implementation of Chapters 1 
to 3. 

accord to workers who are 
nationals of a Member 
State and legally 
employed in Russia, and 
to members of their 
families legally resident 
there, treatment similar to 
that specified in the 
second and third indents 
of paragraph 1. 
 
ARTICLE 25 
The measures to be taken 
in accordance with Article 
24 of this Agreement shall 
not affect any rights or 
obligations arising from 
bilateral agreements 
linking the Member States 
and Russia where those 
agreements provide for 
more favourable treatment 
of nationals of the 
Member States or of 
Russia. 
 
ARTICLE 26 
The Cooperation Council 
shall examine which 
improvements can be 
made in working 
conditions for 
businessmen consistent 
with the international 
commitments of the 
Parties, including those set 
out in the document of the 
CSCE Bonn Conference. 
 
ARTICLE 27 
The Cooperation Council 
shall make 
recommendations for the 
implementation of Article 
23 and Article 26 of this 
Agreement. 
 
 



 54 

EUROPEAN UNION APPROACH 

LABOR CHAPTER 

Albania Egypt Cotonou Russia 
applied by virtue of the 
law of the debtor 
Member State or States; 
 
– the workers in question 
shall receive family 
allowances for the 
members of their 
families as defined 
above; 
 
2. Albania shall accord 
to workers who are 
nationals of a Member 
State and legally 
employed in its territory, 
and to members of their 
families legally resident 
there, treatment similar 
to that specified in the 
second and third indents 
of paragraph 1.  
 
TITLE VI 
 
APPROXIMATION OF 
LAWS, LAW 
ENFORCEMENT AND 
COMPETITION 
RULES 
 
ARTICLE 77 
Working Conditions and 
Equal Opportunities 
Albania shall 
progressively harmonize 
its legislation to that of 
the Community in the 
fields of working 
conditions, notably on 
health and safety at 
work, and equal 
opportunities. 
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EORPEAN UNION APPROACH 

ENVIRONMENT CHAPTER 

Albania Egypt Cotonou Russia 

No specific 
Environment chapter 
available 
 
Relevant and general 
provisions are provided 
hereunder: 
 
ARTICLE 86 
General provisions on 
cooperation policies 
 
1. The Community and 
Albania shall establish a 
close cooperation aimed 
at contributing to the 
development and growth 
potential of Albania. 
Such cooperation shall 
strengthen existing 
economic links on the 
widest possible 
foundation, to the benefit 
of both Parties. 
 
2. Policies and other 
measures shall be 
designed to bring about 
sustainable economic 
and social development 
of Albania. These 
policies should ensure 
that environmental 
considerations are also 
fully incorporated from 
the outset and that they 
are linked to the 
requirements of 
harmonious social 
development. 
 
ARTICLE 108 
Environment 
 
1. The Parties shall 
develop and strengthen 
their cooperation in the 
vital task of combating 
environmental 

No specific Environment 
chapter available 
 
Relevant and general 
provisions are provided 
hereunder: 
 
Title V 
Economic Cooperation 
 
Article 44 
 
1.Co-operation shall aim at 
preventing deterioration of the 
environment, controlling 
pollution and ensuring the 
rational use of natural 
resources, with a view to 
ensuring 
sustainable development. 
 
2.Co-operation shall focus, in 
particular, on: 
• desertification; 
• quality of Mediterranean 
water and the control and 
prevention of marine pollution; 
• water resource management; 
• energy management; 
• waste management; 
• Stalinization; 
• environmental management 
of sensitive coastal areas; 
• the impact of industrial 
development and the safety of 
industrial plant in particular; 
• the impact of agriculture on 
soil and water quality; 
•environmental education and 
awareness. 

No specific Environment 
chapter available 
 
Relevant and general 
provisions are provided 
hereunder: 
 
ARTICLE 32 
Environment and natural 
resources 
 
1. Cooperation on 
environmental protection and 
sustainable utilisation and 
management of natural 
resources shall aim at: 
(a) mainstreaming 
environmental sustainability 
into all aspects of 
development cooperation and 
support programmes and 
projects implemented by the 
various actors; 
(b) building and/or 
strengthening the scientific 
and technical human and 
institutional capacity for 
environmental management 
for all environmental 
stakeholders; 
(c) supporting specific 
measures and schemes aimed 
at addressing critical 
sustainable 
management issues and also 
relating to current and future 
regional and international 
commitments concerning 
mineral and natural resources 
such as: 
(i) tropical forests, water 
resources, coastal, marine and 
fisheries resources, wildlife, 
soils, 
biodiversity; 
(ii) protection of fragile 
ecosystems (e.g. coral reef); 
(iii) renewable energy sources 
notably solar energy and 

No specific Environment 
chapter available 
 
Relevant and general 
provisions are provided 
hereunder: 
 
ARTICLE 69 
Environment 
 
1. Bearing in mind the 
European Energy Charter 
and the Declaration of the 
Lucerne 
Conference of 1993, the 
Parties shall develop and 
strengthen their 
cooperation on 
environment 
and human health. 
 
2. Cooperation shall aim at 
combating the 
deterioration of the 
environment and in 
particular: 
– effective monitoring of 
pollution levels and 
assessment of 
environment; system of 
information on the state of 
the environment; 
– combating local, 
regional and 
transboundary air and 
water pollution; 
– ecological restoration; 
– sustainable, efficient and 
environmentally effective 
production and use of 
energy; safety of 
industrial plants; 
– classification and safe 
handling of chemicals; 
– water quality; 
– waste reduction, 
recycling and safe 
disposal, implementation 
of the Basle Convention; 
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degradation, with the aim 
of promoting 
environmental 
sustainability. 
 
2. Cooperation shall 
mainly focus on priority 
areas related to the 
Community acquis in the 
field of environment. 
 
Protocol 5 on Land 
Transport 
 
ARTICLE 15 
Environment 
 
1. In order to protect the 
environment, the Parties 
shall endeavor to 
introduce standards on 
gaseous and particulate 
emissions and noise 
levels for heavy goods 
vehicles, which ensure a 
high level of protection. 

energy efficiency; 
(iv) sustainable rural and 
urban development; 
(v) desertification, drought 
and deforestation; 
(vi) developing innovative 
solutions to urban 
environmental problems; and 
(vii) promotion of sustainable 
tourism. 
(d) Taking into account issues 
relating to the transport and 
disposal of hazardous waste. 
 
2. Cooperation shall also take 
account of: 
(a) the vulnerability of small 
island ACP countries, 
especially to the threat posed 
by climate 
change; 
(b) the worsening drought and 
desertification problems 
especially of least developed 
and 
land-locked countries; and 
(c) institutional development 
and capacity building. 
 
ARTICLE 48 
Sanitary and Phytosanitary 
Measures 
 
1. The Parties recognise the 
right of each Party to adopt or 
to enforce sanitary and 
phytosanitary measures 
necessary to protect human, 
animal or plant life or health, 
subject to the requirement that 
these measures do not 
constitute a means of arbitrary 
discrimination or a disguised 
restriction to trade, generally. 
To this end, they reaffirm their 
commitments under the 
Agreement on the Application 
of Sanitary and Phytosanitary 
Measures, annexed to the 
WTO Agreement (SPS-
Agreement), taking account of 
their respective level of 
development. 
 
2. They further undertake to 
reinforce coordination, 

– the environmental 
impact of agriculture, soil 
erosion, and chemical 
pollution; 
– the protection of forests; 
-the conservation of 
biodiversity, protected 
areas and sustainable use 
and management of 
biological resources; 
– land-use planning, 
including construction and 
urban planning; 
– use of economic and 
fiscal instruments; 
– global climate change; 
– environmental education 
and awareness; 
– implementation of the 
Espoo Convention on 
Environmental Impact 
Assessment in a 
transboundary context. 
 
3. Cooperation shall take 
place particularly through: 
– disaster planning and 
other emergency 
situations; 
– exchange of information 
and experts, including 
information and experts 
dealing with the 
transfer of clean 
technologies and the safe 
and environmentally sound 
use of 
biotechnologies; 
– joint research activities; 
– improvement of laws 
towards Community 
standards; 
– cooperation at regional 
level, including 
cooperation within the 
framework of the 
European 
Environment Agency, 
established by the 
Community and at 
international level; 
– development of 
strategies, particularly 
with regard to global and 
climatic issues and also in 
view of achieving 
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consultation and information 
as regards notification and 
application of proposed 
sanitary and phytosanitary 
measures, in accordance with 
the SPS-Agreement whenever 
these measures might affect 
the interests of either Party. 
They also agree on prior 
consultation and coordination 
within the CODEX 
ALIMENTARIUS, the 
International Office of 
Epizootics and the 
International Plant Protection 
Convention, with a view to 
furthering their common 
interests. 
 
3. The Parties agree to 
strengthen their cooperation 
with a view to reinforcing the 
capacity of the public and the 
private sector of the ACP 
countries in this field. 
 
ARTICLE 49 
Trade and Environment 
 
1. The Parties reaffirm their 
commitment to promoting the 
development of international 
trade in such a way as to 
ensure sustainable and sound 
management of the 
environment, in accordance 
with the international 
conventions and undertakings 
in this area and with due 
regard to their respective level 
of development. They agree 
that the special needs and 
requirements of ACP States 
should be taken into account 
in the design and 
implementation of 
environment measures. 
 
2. Bearing in mind the Rio 
Principles and with a view to 
reinforcing the mutual 
supportiveness of trade and 
environment, the Parties agree 
to enhance their cooperation in 
this field. Cooperation shall in 
particular aim at the 

sustainable development; 
– environmental impact 
studies. 
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establishment of coherent 
national, regional and 
international policies, 
reinforcement of quality 
controls of goods and services 
related to the environment, the 
improvement of environment-
friendly production methods in 
relevant sectors. 
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EORPEAN UNION APPROACH 

DISPUTE RESOLUTION CHAPTER 

Albania Egypt Cotonou Russia 

 
TITLE X 
INSTITUTIONAL, 
GENERAL AND FINAL 
PROVISIONS 
 
ARTICLE 116 
A Stabilisation and 
Association Council is hereby 
established. Its task shall be to 
supervise the application and 
implementation of this 
Agreement. It shall meet at an 
appropriate level at regular 
intervals and when 
circumstances require to 
examine any major issues 
arising within the framework 
of this Agreement and any 
other bilateral or international 
issues of mutual interest. 
 
ARTICLE 117 
1. The Stabilisation and 
Association Council shall 
consist of the members of the 
Council of the European 
Union and members of the 
Commission of the European 
Communities, on the one hand, 
and of members of the 
Government of Albania, on the 
other. 
2. The Stabilisation and 
Association Council shall 
establish its Rules of 
Procedure. 
3. The members of the 
Stabilisation and Association 
Council may arrange to be 
represented, in accordance 
with the conditions to be laid 
down in its Rules of 
Procedure. 
4. The Stabilisation and 
Association Council shall be 
chaired in turn by a 
representative of the 
Community and a 
representative of Albania, in 
accordance with the provisions 

 
TITLE VIII 
INSTITUTIONAL, 
GENERAL 
AND FINAL PROVISIONS 
 
Article 74 
An Association Council is 
hereby established which shall 
meet at ministerial level once a 
year and when circumstances 
require, at the initiative of its 
President and in accordance 
with the conditions laid down 
in its rules of procedure. 
 
It shall examine any major 
issues arising within the 
framework of this Agreement 
and any other bilateral or 
international issues of mutual 
interest. 
 
Article 75 
1. The Association Council 
shall consist of the members of 
the Council of the European 
Union and of the Commission 
of the European Communities, 
on the one hand, and members 
of the Government of Egypt, 
on the other. 
 
2. Members of the Association 
Council may arrange to be 
represented in accordance with 
the provisions laid down in its 
rules of procedure. 
 
3. The Association Council 
shall establish its rules of 
procedure. 
 
4. The Association Council 
shall be presided in turn by a 
member of the Council of the 
European Union and a member 
of the Government of Egypt, in 
accordance with the provisions 
laid down in its rules of 
procedure. 
 
Article 76 

 
ARTICLE 96 
Essential elements: 
consultation procedure 
and appropriate measures 
as regards human rights, 
democratic principles and 
the rule of law 
 
1. Within the meaning of 
this Article, the term 
"Party" refers to the 
Community and the 
Member States of the 
European Union, of the 
one part, and each ACP 
State, of the other part. 
 
2.(a) If, despite the 
political dialogue 
conducted regularly 
between the Parties, a 
Party considers 
that the other Party has 
failed to fulfil an 
obligation stemming from 
respect for human rights, 
democratic principles and 
the rule of law referred to 
in paragraph 2 of Article 
9, it shall, except in cases 
of special urgency, supply 
the other Party and the 
Council of Ministers with 
the relevant information 
required for a thorough 
examination of the 
situation with a view to 
seeking a solution 
acceptable to the Parties. 
To this end, it shall invite 
the other Party to hold 
consultations that focus 
on the measures taken or 
to be taken by the party 
concerned to remedy the 
situation. 
The consultations shall be 
conducted at the level and 
in the form considered 
most appropriate for 

 
TITLE XI 
INSTITUTIONAL, 
GENERAL AND 
FINAL PROVISIONS 
 
ARTICLE 90 
A Cooperation Council 
is hereby established 
which shall monitor the 
implementation of this 
Agreement. It shall 
meet at ministerial level 
once a year and when 
circumstances require. 
It shall examine any 
major issues arising 
within the framework 
of the Agreement and 
any other bilateral or 
international issues of 
mutual interest for the 
purpose of attaining the 
objectives of this 
Agreement. The 
Cooperation Council 
may also make 
appropriate 
recommendations, by 
agreement between the 
representatives within 
the Cooperation 
Council of the Parties. 
 
ARTICLE 91 
1. The Cooperation 
Council shall consist of 
the members of the 
Council of the 
European Union and 
members of the 
Commission of the 
European 
Communities, on the 
one hand, and of 
members of the 
Government of the 
Russian Federation, on 
the other. 
2. The Cooperation 
Council shall establish 
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to be laid down in its Rules of 
Procedure. 
5. In matters that concern it, 
the European Investment Bank 
shall take part, as an observer, 
in the work of the Stabilisation 
and Association Council. 
 
ARTICLE 118 
The Stabilisation and 
Association Council shall, for 
the purpose of attaining the 
objectives of this Agreement, 
have the power to take 
decisions within the scope of 
this Agreement in the cases 
provided for therein. The 
decisions taken shall be 
binding on the Parties, which 
shall take the measures 
necessary to implement the 
decisions taken. The 
Stabilisation and Association 
Council may also make 
appropriate recommendations. 
It shall draw up its decisions 
and recommendations by 
agreement between the Parties. 
 
ARTICLE 119 
Each Party shall refer to the 
Stabilisation and Association 
Council any dispute relating to 
the application or 
interpretation of this 
Agreement. The Stabilisation 
and Association Council may 
settle the dispute by means of 
a binding decision. 
 
ARTICLE 120 
1. The Stabilisation and 
Association Council shall be 
assisted in the performance of 
its duties by a Stabilisation and 
Association Committee, 
composed of representatives of 
the Council of the European 
Union and of representatives 
of the Commission of the 
European Communities, on the 
one hand, and of 
representatives of Albania on 
the other. 
2. In its Rules of Procedure the 
Stabilisation and Association 

The Association Council shall, 
for the purpose of attaining the 
objectives of the Agreement, 
have the power to take 
decisions in the cases provided 
for therein.  
 
The decisions taken shall be 
binding on the Parties, which 
shall take the measures 
necessary to implement them.  
 
The Association Council may 
also make appropriate 
recommendations. 
 
The Association Council shall 
draw up its decisions and 
recommendations by 
agreement between the two 
Parties. 
 
Article 77 
1.Subject to the powers of the 
Association Council, an 
Association Committee is 
hereby established which shall 
be responsible for the 
implementation of the 
Agreement. 
2. The Association Council 
may delegate to the 
Association Committee, in full 
or in part, any of its powers. 
 
Article 78 
1. The Association Committee, 
which shall meet at official 
level, shall consist of 
representatives of members of 
the Council of the European 
Union and of the Commission 
of the European Communities, 
on the one hand, and of 
representatives of the 
Government of Egypt, on the 
other. 
2. The Association Committee 
shall establish its rules of 
procedure. 
3. The Association Committee 
shall be presided in turn by a 
representative of the 
Presidency of the Council of 
the European Union and by a 
representative of the 
Government of Egypt. 
 

finding a solution. 
The consultations shall 
begin no later than 15 
days after the invitation 
and shall continue for a 
period established by 
mutual agreement, 
depending on the nature 
and gravity of the 
violation. 
In any case, the 
consultations shall last no 
longer than 60 days. 
If the consultations do not 
lead to a solution 
acceptable to both Parties, 
if consultation is 
refused, or in cases of 
special urgency, 
appropriate measures may 
be taken. These measures 
shall be revoked as soon 
as the reasons for taking 
them have disappeared. 
(b) The term "cases of 
special urgency" shall 
refer to exceptional cases 
of particularly serious and 
flagrant violation of one 
of the essential elements 
referred to in paragraph 2 
of Article 9, that 
require an immediate 
reaction. 
The Party resorting to the 
special urgency procedure 
shall inform the other 
Party and the 
Council of Ministers 
separately of the fact 
unless it does not have 
time to do so. 
(c) The "appropriate 
measures" referred to in 
this Article are measures 
taken in accordance with 
international law, and 
proportional to the 
violation. In the selection 
of these measures, 
priority must be given to 
those which least disrupt 
the application of this 
agreement. It is 
understood that 
suspension would be a 

its rules of procedure. 
3. The office of 
President of the 
Cooperation Council 
shall be held alternately 
by a representative of 
the Community and by 
a member of the 
Government of the 
Russian 
Federation. 
 
ARTICLE 92 
1. The Cooperation 
Council shall be 
assisted in the 
performance of its 
duties by a Cooperation 
Committee composed 
of representatives of the 
members of the Council 
of the European Union 
and of representatives 
of the Commission of 
the European 
Communities on the 
one hand and 
of representatives of the 
Government of the 
Russian Federation on 
the other, normally at 
senior civil servant 
level. The office of 
President of the 
Cooperation Committee 
shall be held 
alternately by a 
representative of the 
Community and by a 
representative of the 
Government of 
the Russian Federation. 
In its rules of procedure 
the Cooperation 
Council shall determine 
the duties of the 
Cooperation 
Committee, which shall 
include the preparation 
of meetings of the 
Cooperation Council, 
and 
such duties as are 
provided for in Articles 
16, 17 and 53 and in 
Annex 2 and how the 
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Council shall determine the 
duties of the Stabilisation and 
Association Committee, which 
shall include the preparation of 
meetings of the Stabilisation 
and Association Council, and 
shall determine how the 
Committee shall function. 
3. The Stabilisation and 
Association Council may 
delegate to the Stabilisation 
and Association Committee 
any of its powers. In this event 
the Stabilisation and 
Association Committee shall 
take its decisions in 
accordance with the conditions 
laid down in Article 118. 
4. The Stabilisation and 
Association Council may 
decide to set up other special 
committees or bodies that can 
assist it in carrying out its 
duties. In its Rules of 
Procedure, the Stabilisation 
and Association Council shall 
determine the composition and 
duties of such committees or 
bodies and how they shall 
function. 
 
ARTICLE 121 
The Stabilisation and 
Association Committee may 
create subcommittees. 
Before the end of the first year 
after the date of entry into 
force of this Agreement, the 
Stabilisation and Association 
Committee shall set up the 
necessary subcommittees for 
the adequate implementation 
of this Agreement. When 
deciding on the setting up of 
subcommittees and defining 
their terms of reference, the 
Stabilisation and Association 
Committee shall take due 
account of the importance of 
adequately handling 
migration-related issues, 
notably as regards the 
implementation of provisions 
under Articles 80 and 81 of 
this Agreement and the 
monitoring of the EU Action 

Article 79 
1. The Association Committee 
shall have the power to take 
decisions for the management 
of the Agreement as well as in 
the areas in which the 
Association Council has 
delegated its powers to it. 
2. The Association Committee 
shall draw up its decisions by 
agreement between the two 
Parties. These decisions shall 
be binding on the Parties which 
shall take the measures 
necessary to implement the 
decisions taken. 
 
Article 80 
The Association Council may 
decide to set up any working 
group or body necessary for 
the implementation of the 
Agreement. It shall define the 
terms of reference of any such 
working group or body that 
shall be subordinate to it. 
 
Article 81 
The Association Council shall 
take all appropriate measures 
to facilitate co-operation and 
contacts between the European 
Parliament and the Egyptian 
People’s Assembly. 
 
Article 82 
1. Each of the Parties may refer 
to the Association Council any 
dispute relating to the 
application or interpretation of 
this Agreement. 
2.The Association Council 
may settle the dispute by 
means of a decision. 
3. Each Party shall be bound to 
take the measures involved in 
carrying out the decision 
referred to in paragraph 2. 
4. In the event of it not being 
possible to settle the dispute in 
accordance with paragraph 2, 
either Party may notify the 
other of the appointment of an 
arbitrator; the other Party must 
then appoint a second arbitrator 
within two months. For the 
application of this procedure, 
the Community and the 
Member States shall be 

measure of last resort. 
If measures are taken in 
cases of special urgency, 
they shall be immediately 
notified to the 
other Party and the 
Council of Ministers. At 
the request of the Party 
concerned, consultations 
may then be called in 
order to examine the 
situation thoroughly and, 
if possible, find 
solutions. These 
consultations shall be 
conducted according to 
the arrangements set out 
in the second and third 
subparagraphs of 
paragraph (a). 
 
ARTICLE 97 
Consultation procedure 
and appropriate measures 
as regards corruption 
1. The Parties consider 
that when the Community 
is a significant partner in 
terms of financial 
support to economic and 
sectoral policies and 
programmes, serious 
cases of corruption should 
give 
rise to consultations 
between the Parties. 
2. In such cases either 
Party may invite the other 
to enter into 
consultations. Such 
consultations 
shall begin no later than 
21 days after the 
invitation and shall last no 
longer than 60 days. 
3. If the consultations do 
not lead to a solution 
acceptable to both Parties 
or if consultation is 
refused, the Parties shall 
take the appropriate 
measures. In all cases, it 
is above all incumbent on 
the Party where the 
serious cases of 
corruption have occurred 

Committee shall 
function. 
2. The Cooperation 
Council may delegate 
any of its powers to the 
Cooperation 
Committee, 
which will ensure 
continuity between 
meetings of the 
Cooperation Council. 
 
ARTICLE 93 
The Cooperation 
Council may decide to 
set up any other special 
committee or body that 
can 
assist it in carrying out 
its duties and shall 
determine the 
composition and duties 
of such 
committees or bodies 
and how they shall 
function. 
 
ARTICLE 94 
When examining any 
issue arising within the 
framework of this 
Agreement in relation 
to a 
provision referring to 
an Article of the GATT, 
the Cooperation 
Council shall take into 
account to 
the greatest extent 
possible the 
interpretation that is 
generally given to the 
Article of the GATT 
in question by the 
Contracting Parties to 
the GATT. 
 
ARTICLE 95 
A Parliamentary 
Cooperation Committee 
is hereby established. It 
shall meet at intervals 
which 
it shall itself determine. 
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Plan for Albania and the 
neighbouring region. 
 
ARTICLE 122 
A Stabilisation and 
Association Parliamentary 
Committee is hereby 
established. It shall be a forum 
for Members of the Albanian 
Parliament and the European 
Parliament to meet and 
exchange views. 
It shall meet at intervals that it 
shall itself determine. 
The Stabilisation and 
Association Parliamentary 
Committee shall consist of 
members of the European 
Parliament, on the one hand, 
and of members of the 
Parliament of Albania, on the 
other. 
The Stabilisation and 
Association Parliamentary 
Committee shall establish its 
Rules of Procedure. 
The Stabilisation and 
Association Parliamentary 
Committee shall be chaired in 
turn by the European 
Parliament and the Parliament 
of Albania, in accordance with 
the provisions to be laid down 
in its Rules of Procedure. 
 
ARTICLE 123 
Within the scope of this 
Agreement, each Party 
undertakes to ensure that 
natural and legal persons 
of the other Party have access 
free of discrimination in 
relation to its own nationals to 
the competent 
courts and administrative 
organs of the Parties to defend 
their individual rights and their 
property 
rights. 

deemed to be one party to the 
dispute. 
 
The Association Council shall 
appoint a third arbitrator. 
The arbitrators’ decisions shall 
be taken by majority vote. 
 
Each party to the dispute must 
take the steps required to 
implement the decision of the 
arbitrators. 
 
Article 83 
Nothing in this Agreement 
shall prevent a Party from 
taking any measures: 
(a) which it considers 
necessary to prevent the 
disclosure of information 
contrary to its essential security 
interests; 
(b) which relate to the 
production of, or trade in, 
arms, munitions or war 
materials or to research, 
development or production 
indispensable for defence 
purposes, provided that such 
measures do not impair the 
conditions of competition in 
respect of products not 
intended for specifically 
military purposes; 
(c) which it considers essential 
to its own security in the event 
of serious internal disturbances 
affecting the maintenance of 
law and order, in time of war 
or serious international tension 
constituting threat of war or in 
order to carry out obligations it 
has accepted for the purpose of 
maintaining peace and 
international security. 
 
 
Article 84 
In the fields covered by this 
Agreement and without 
prejudice to any special 
provisions contained therein: 
• the arrangements applied by 
Egypt in respect of the 
Community shall not give rise 
to any discrimination between 
the Member States, their 
nationals or their companies or 
firms; 

to take the measures 
necessary to remedy the 
situation immediately. 
The measures taken by 
either Party must be 
proportional to the 
seriousness of the 
situation. In the selection 
of these measures, 
priority must be given to 
those which least disrupt 
the application of this 
agreement. It is 
understood that 
suspension would be a 
measure of last resort. 
4. Within the meaning of 
this Article, the term 
"Party" refers to the 
Community and the 
Member 
States of the European 
Union, of the one part, 
and each ACP State, of 
the other part. 
 
ARTICLE 98 
Dispute settlement 
1. Any dispute arising 
from the interpretation or 
application of this 
Agreement between one 
or 
more Member States or 
the Community, on the 
one hand, and one or 
more ACP States on the 
other, 
shall be submitted to the 
Council of Ministers. 
Between meetings of the 
Council of Ministers, 
such disputes shall be 
submitted to the 
Committee of 
Ambassadors. 
 
2.(a) If the Council of 
Ministers does not 
succeed in settling the 
dispute, either Party may 
request 
settlement of the dispute 
by arbitration. To this 
end, each Party shall 
appoint an arbitrator 

ARTICLE 96 
1. The Parliamentary 
Cooperation Committee 
shall consist of 
members of the 
European 
Parliament, on the one 
hand, and of members 
of the Federal 
Assembly of the 
Russian 
Federation, on the 
other. 
2. The Parliamentary 
Cooperation Committee 
shall establish its rules 
of procedure. 
3. The Parliamentary 
Cooperation Committee 
shall be presided in turn 
by a member of the 
European Parliament 
and a member of the 
Federal Assembly of 
the Russian Federation 
respectively, in 
accordance with the 
provisions to be laid 
down in its rules of 
procedure. 
 
ARTICLE 97 
The Parliamentary 
Cooperation Committee 
may request relevant 
information regarding 
the 
implementation of this 
Agreement from the 
Cooperation Council, 
which shall then supply 
the 
Committee with the 
requested information. 
The Parliamentary 
Cooperation Committee 
shall be informed of the 
recommendations of the 
Cooperation Council. 
The Parliamentary 
Cooperation Committee 
may make 
recommendations to the 
Cooperation Council. 
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• the arrangements applied by 
the Community in respect of 
Egypt shall not give rise to 
discrimination between 
Egyptian nationals or its 
companies or firms. 

within thirty days of the 
request for arbitration. In 
the event of failure to do 
so, either Party 
may ask the Secretary-
General of the Permanent 
Court of Arbitration to 
appoint the second 
arbitrator. 
(b) The two arbitrators 
shall in turn appoint a 
third arbitrator within 
thirty days. In the event of 
failure to do so, either 
Party may ask the 
Secretary-General of the 
Permanent Court of 
Arbitration to appoint the 
third arbitrator. 
(c) Unless the arbitrators 
decide otherwise, the 
procedure applied shall be 
that laid down in the 
optional arbitration 
regulation of the 
Permanent Court of 
Arbitration for 
International 
Organisations and States. 
The arbitrators’ decisions 
shall be taken by majority 
vote within three months. 
(d) Each Party to the 
dispute shall be bound to 
take the measures 
necessary to carry out the 
decision of the arbitrators. 
(e) For the application of 
this procedure, the 
Community and the 
Member States shall be 
deemed to be one Party to 
the dispute. 
 

ARTICLE 98 
1. Within the scope of 
this Agreement, each 
Party undertakes to 
ensure that natural and 
legal 
persons of the other 
Party have access free 
of discrimination in 
relation to its own 
nationals to the 
competent courts and 
administrative organs of 
the Parties to defend 
their individual rights 
and their property 
rights, including those 
concerning intellectual, 
industrial and 
commercial property. 
2. Within the limits of 
their respective powers, 
the Parties: 
– shall encourage the 
adoption of arbitration 
for the settlement of 
disputes arising out of 
commercial and 
cooperation 
transactions concluded 
by economic operators 
of the Community and 
those of Russia; 
– agree that where a 
dispute is submitted to 
arbitration, each Party 
to the dispute may, 
except where the rules 
of the arbitration centre 
chosen by the Parties 
provide otherwise, 
choose its own 
arbitrator, irrespective 
of his nationality, and 
that the presiding third 
arbitrator or the sole 
arbitrator may be a 
citizen of a third State; 
– will recommend their 
economic operators to 
choose by mutual 
consent the law 
applicable to their 
contracts; 
– shall encourage 
recourse to the 
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arbitration rules 
elaborated by the 
United Nations 
Commission on 
International Trade Law 
(Uncitral) and to 
arbitration by any 
centre of a state 
signatory to the 
Convention on 
Recognition and 
Enforcement of Foreign 
Arbitral Awards done at 
New York on 10 June 
1958. 
 
ARTICLE 101 
1. Each of the Parties 
may refer to the 
Cooperation Council 
any dispute relating to 
the application or 
interpretation of this 
Agreement. 
 
2. The Cooperation 
Council may settle the 
dispute by means of a 
recommendation. 
 
3. In the event of it not 
being possible to settle 
the dispute in 
accordance with 
paragraph 2, either 
Party may notify the 
other of the 
appointment of a 
conciliator; the other 
Party must then appoint 
a second conciliator 
within two months. For 
the application of this 
procedure, the 
Community and its 
Member States shall be 
deemed to be one Party 
to the dispute. 
The Cooperation 
Council shall appoint a 
third conciliator. 
The conciliator's 
recommendations shall 
be taken by majority 
vote. Such 
recommendations shall 
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not be binding upon the 
Parties. 
 
4. The Cooperation 
Council may establish 
rules of procedure for 
dispute settlement. 
 
ARTICLE 102 
The Parties agree to 
consult promptly 
through appropriate 
channels at the request 
of either Party to 
discuss any matter 
concerning the 
interpretation or 
implementation of this 
Agreement and other 
relevant aspects of the 
relations between the 
Parties. 
The provisions of this 
Article shall in no way 
affect and are without 
prejudice to Articles 17, 
18, 101 and 107. 
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C.  Differences between Positions of Labor and Environmental Interest Groups in 

the U.S. and the Agreements reflected in the U.S.-Peru Trade Promotion Agreement 

We set out below some of the continuing objections by U.S. labor unions and 

environmental activists to the “bipartisan trade compromise” as reflected in the U.S.-Peru 

Trade Promotion Agreement.  These objections are contained in testimony on September 

11, 2007 before the Senate Finance Committee of the U.S. Congress with respect to the 

TPA.  These objections illustrate the gap that continues to exist between the positions of 

those interest groups and the current state of free trade agreements in the U.S.  As 

previously stated, the authors do not express an opinion here, pro or con, as to the 

legitimacy of those positions.  Instead, we have included this information to assist the 

reader in understanding the current “bid-and-ask” in the United States about issues of 

labor rights and environmental protection in free trade agreements and investment 

treaties.  In some cases, we have added footnotes with information useful in evaluating 

these objections.   

1.  Labor Objections 

With respect to labor rights, below follow excerpts from the prepared testimony 

of Ms. Thea Mei Lee, Policy Director, American Federation of Labor and Congress of 

Industrial Organizations (AFL-CIO) (original footnotes omitted; author footnotes 

included). 

“Despite these improvements, there are still areas where the labor provisions 

need to be improved: 

� The agreement states that “the obligations of this agreement, as they relate to 

the ILO, refer only to the 1998 ILO Declaration on Fundamental Principles and 
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Rights at Work” (emphasis added).  This sentence is subject to competing 

interpretations and should be eliminated. 

� The definition of labor laws should be modified to explicitly include all labor 

laws, both state and federal. 

� Concerns have also been raised with respect to ambiguity and implementation 

of standards concerning recurring violations and the impact of violations on 

trade and investment.  Certainly, with respect to the commitment to “adopt and 

maintain” the core labor rights in statutes and regulations, requiring that 

complainants demonstrate a connection to trade or investment between the 

parties could constitute a problematic hurdle. 

**** 

Procurement 

In general, the government procurement chapters of our bilateral trade 

agreements have included numerous provisions that restrict the ability of the 

federal government, and those states governments that agree to be bound, from 

enacting progressive, pro-labor and environment procurement policies, such as 

anti-sweatshop sourcing regulations and living wage laws.  A government should 

be able to decide how to invest its tax dollars, and to use them, if it chooses, to 

pursue these and other legitimate social objectives.  The new procurement 

language does include an improvement with respect to specifications regarding 

workers’ rights.  It provides that any government may require that a supplier 

comply with worker rights conditionality or meet environmental or conservation 

standards.  This is an important improvement that addresses a problem we have 
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seen in past FTAs.  Under NAFTA, for example, if a government were to specify 

that it would not purchase goods made in violation of child labor or forced labor, 

that requirement could be subject to challenge.3  This new language creates an 

explicit presumption that specification of conservation, environmental, or minimal 

worker rights conditions is allowed. 

However, a different and extremely important provision with respect to 

procurement was not addressed in the Peru TPA.  Our long-held position has 

been that nothing in procurement rules should in any way prohibit a government 

from demanding of a domestic or foreign company that domestic workers provide 

services or produce goods. Current FTA procurement rules do not allow covered 

government entities to create new requirements that goods be produced or 

services be performed domestically or locally.2 While existing “Buy America” 

provisions are generally protected from challenge (“grandfathered” into the 

FTAs), current procurement rules do limit the ability of the federal or covered 

state governments to implement new legislation limiting off-shoring of 

government contracts.  This is particularly important with respect to government 

services, as these are generally not covered by existing Buy America laws, which 

generally cover only the procurement of goods.  Some state legislatures have tried 

to implement rules prohibiting off-shoring of state government service contracts, 

but have been told that such laws would violate commitments under trade 

                                                 
3 Author Note:  No such challenge has been made to date under NAFTA or any other investment agreement 
to which the U.S. is a party (or, to the authors’ knowledge, any other investment agreement worldwide).  
The authors understand that the U.S. Administration takes the position that such a challenge, if ever made, 
would not succeed under applicable law. 
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agreements.  It is a top priority for us to rectify this provision in future trade 

deals. 

A second concern with respect to procurement rules is uncertainty about whether 

living wage requirements for public contracts are protected, as this new language 

only covers minimum wage laws.  Finally, we have sought additional assurance 

that prevailing wage laws (under the Davis-Bacon Act) are completely insulated 

from any possibility of challenge.  The labor movement has asked that 

procurement rules include an explicit protection for prevailing wage rules.  We 

will continue to press for inclusion of this provision in all future trade deals. 

Investment 

Chapter 11 of the North American Free Trade Agreement (NAFTA), which allows 

corporations to sue governments for violations of obligations under the 

investment chapter, gives foreign investors greater rights than U.S. investors have 

under the U.S. Constitution.4  The investment chapter of the Peru TPA contains 

essentially the same investor-to-state provisions found so problematic in NAFTA.  

Other than a non-binding statement added to the Preamble of the agreement, our 

concerns were not addressed in the Peru TPA.5  In particular, we have argued 

that private investors should not be granted the right to sue governments over 
                                                 
4 Author Note:  The AFL-CIO, many environmental activists and other interest groups assert that foreign 
investors obtain international investment protection rights in the U.S. by virtue of investment treaties that 
are greater than those given U.S. investors under the U.S. Constitution with respect to domestic 
investments.  The Administration and others vigorously dispute that assertion.  To date, the U.S. has never 
lost an investor-State arbitration proceeding under NAFTA or any other investment agreement.  Therefore, 
it is not possible to resolve this disagreement definitively at this time.  
5 Author Note: The preambular language, which was negotiated as part of the “bipartisan trade 
compromise,” states: “The Parties agree that foreign investors are not hereby accorded greater substantive 
rights with respect to investment protections than domestic investors under domestic law where, as in the 
United States, protections of investor rights under domestic law equal or exceed those set forth in this 
Agreement.”  The 2002 Trade Promotion Authority Act, setting out the negotiating objectives of the U.S. in 
investment and trade agreements, contained similar language. 
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public health, environmental, or labor regulations that might be construed as 

direct or indirect expropriation, or an action equivalent to expropriation.6  This 

provision is both undemocratic and untransparent, and gives individual 

corporations undue rights with respect to overturning legitimate actions of 

elected national governments.  These investment provisions are often used to 

undermine developing country governments as well.  It is a top priority of ours – 

and our union brothers and sisters in our trading partners – to eliminate these 

unbalanced investment provisions from future trade agreements. 

Services 

For years, we have called for a broad and explicit carve-out in trade agreements 

that would preserve the ability of federal, state, and local governments to regulate 

services for the public benefit, allowing distinctions between domestic and foreign 

service-providers and setting appropriate qualifications or limitations on the 

provision of those services.  This could be guaranteed by negotiating a general 

exception for such measures to the National Treatment commitments.  Moreover, 

trade agreements should not restrict the ability of signatory governments, as they 

currently do, to establish appropriate technical standards, qualification 

requirements, and licensing requirements.7  These concerns were not addressed in 

                                                 
6 Author Note: Subsequent to NAFTA, recent U.S. investment agreements expressly state: “Except in rare 
circumstances, non-discriminatory regulatory actions by a party that are designed and applied to protect 
legitimate public welfare objectives, such as public health, safety, and the environment, do not constitute 
indirect expropriations.” 
7 Author Note:  Article 11.7 in the services chapter of the U.S.-Peru Trade Promotion Agreement, like other 
recent U.S. free trade agreements and the WTO General Agreement on Trade in Services, provides: “2. 
With a view to ensuring that measures relating to qualification requirements and procedures, technical 
standards, and licensing requirements do not constitute unnecessary barriers to trade in services, each Party 
shall endeavor to ensure, as appropriate for individual sectors, that such measures are:  
     (a) based on objective and transparent criteria, such as competence and the ability to supply the service;  
     (b) not more burdensome than necessary to ensure the quality of the service; and  
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the Peru TPA.  We will continue to make reform of the services provisions in 

trade agreements a priority. 

Enforcement Concerns 

An overriding concern of the labor movement and many of our allies in Congress 

has been the enforceability of any labor language negotiated.  This concern stems 

from decades of frustration with both Democratic and Republican administrations 

that failed to consistently and aggressively enforce worker rights conditions in 

unilateral or bilateral trade agreements (including the Generalized System of 

Preferences, the African Growth and Opportunity Act, the Caribbean Basin and 

Andean preference programs, as well as NAFTA and subsequent bilateral trade 

agreements).  This refusal to enforce the worker rights provisions in U.S. trade 

law left serious abuses of workers’ rights unchallenged, despite the mandate 

given by the Congress.  At the end of the day, no matter how good the labor 

language in any given FTA, it will not be worth anything if the administration in 

power simply refuses to enforce it.  We propose the development of a 

Congressional oversight program that would strengthen the role of Congress in 

reviewing the enforcement record of the executive branch, particularly with 

respect to the labor and environment provisions in trade agreements.  This could 

include a mandatory annual hearing, where administration officials would be 

required to present a factual record of cases initiated, investigations conducted, 

conclusions drawn, and actions taken.  Subpoena powers should be explicitly 

allowed to ensure that Congress has access to detailed records pertaining to any 

                                                                                                                                                 
     (c) in the case of licensing procedures, not in themselves a restriction on the supply of the service.” 
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investigations or alleged abuses.  If Congress were to determine that the 

administration were not adequately enforcing the worker rights or environmental 

provisions, then further binding measures could be implemented – possibly 

including withdrawal of funds to government agencies found to be failing to 

enforce these provisions or temporary suspension of trade benefits. 

 

 2.  Environmental Interest Group Objections 

 With respect to environmental activist objections, below follow excerpts from the 

prepared testimony of Ms. Patricia A. Forkan, President, Humane Society International. 

“In May of 2007, Congress and the United States Trade Representative (USTR) 

concluded the Bipartisan Trade Deal (BTD) in an effort to move forward with the 

consideration of several free trade agreements.  HSI and HSUS are generally 

pleased with the results of the BTD, which increased environmental protections in 

the trade agreements including the PTPA [the U.S.-Peru Trade Promotion 

Agreement].  HSI and HSUS believe, however, that enhanced environmental 

protections in future trade agreements are warranted, and that the BTD can be 

strengthened the next time that Congress considers granting Trade Promotion 

Authority (TPA) to the President.  

There are several areas of particular concern to HSI and HSUS.  First, the BTD 

changes the structure for enforcement of environmental violations found by a 

panel in Party-to-Party disputes.  Prior to the BTD, environmental violations 

were subject solely to a monetary assessment (capped at $15 million) that was to 

be used to improve environmental enforcement in the offending Party.  As a result 
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of the BTD, a monetary assessment is no longer the default remedy.  It is still 

available, but only if requested.  Instead, environmental violations are subject to 

a suspension of benefits, the same penalty ascribed to violations of commercial 

trading practices.  The monies collected under the suspension of benefits scheme,8 

however, are not required to be used to correct the practice or program that led 

to the violation in the first place.  HSI and HSUS strongly believe that whichever 

remedy is used, the money should not be channeled into the complaining Party’s 

treasury, but must be used to fix the problem in the offending Party.  In TPA and 

future trade agreements, therefore, HSI and HSUS recommend that whether the 

remedy available is a monetary assessment or a suspension of benefits, or a 

choice between the two, the existing provisions be strengthened.  With regard to 

monetary assessments, HSI and HSUS believe there should be an elimination of 

the $15 million cap, with the fine used to address the violating practice/program.  

As to suspension of benefits, any monies collected should be required to be used 

solely to fix the practice/program leading to the violation. 

Second, the BTD obligates Parties to these trade agreements to meet their 

obligations under seven specific MEAs [Multilateral Environmental Agreements] 

by passing adequate domestic laws, including several MEAs that are of particular 

importance to HSI and HSUS (e.g., the Convention on the International Trade in 

Endangered Species of Wild Fauna and Flora (CITES)).  The latter requirement, 

however, is only applicable when countries have already signed and/or ratified 

the named MEAs before concluding the trade agreement.  In future agreements, 

HSI and HSUS believe that this provision can be strengthened to require Parties 
                                                 
8 Author Note:  It is not clear what money would be “collected” as a result of a suspension of trade benefits. 
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to ratify the listed MEAs prior to conclusion of the free trade agreement 

negotiations to ensure this meaningful new requirement is not invalidated.  In 

addition, HSI and HSUS believe that Congress should investigate whether the list 

of MEAs should be expanded. 

Third, HSI and HSUS believe that TPA and any new free trade agreements must 

include strong provisions regarding wildlife protection and biodiversity.  The 

PTPA annex on forest sector governance, for example, contains a link between 

illegal logging and wildlife protection.  The inclusion of wildlife in the preamble 

of the PTPA annex will foster cooperation and increase enforcement of CITES 

and wildlife protection in Peru.  In future agreements, HSI and HSUS believe that 

wildlife protection should be emphasized throughout any agreement discussing 

illegal logging and not just in the preamble.  In addition, the PTPA includes a 

provision regarding the commitment to the conservation of biodiversity.  It is 

critical that future free trade agreements contain a similar provision. 

Finally, HSI and HSUS urge the Committee to remember that dedicated funding 

for environmental protection and enforcement initiatives is essential to ensuring 

that the environmental objectives laid out in the PTPA Environment Chapter are 

met.  At present, neither the Trade Act of 2002 nor the BTD include a requirement 

for dedicated funding for capacity building efforts under the Environment 

Chapters or Environmental Cooperation Agreements negotiated concurrently 

with trade agreements.  HSI and HSUS believe that going forward, TPA must 

include language requiring funding for trade capacity building. 

**** 
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Based on the success of the dedicated funding for DR-CAFTA, HSI and HSUS 

urge this Committee and the entire Senate to make sure that the environmental 

initiatives set out in the U.S.-Peru Environmental Cooperation Agreement receive 

the same attention that was given to Central America. 

**** 

As explained above, however, the BTD resulted in certain changes to dispute 

settlement enforcement mechanisms under the environment chapter.  **** The 

PTPA dispute settlement chapter still allows for the creation of a fund, but only 

after the offending Party requests a monetary assessment in lieu of suspended 

benefits and the Free Trade Commission (not the Environmental Council) 

determines that the creation of a fund is warranted.  HSI and HSUS believe the 

possibility of eliminating the $15 million cap could have been discussed and 

adopted as a reasonable mechanism for dispute settlement enforcement.  We are 

not convinced that replacing a fund dedicated to improving enforcement with a 

system that serves to send money into the treasury of the complaining Party will 

help to meet the overall objectives of the environment chapter. 

B. Obligations under Multilateral Environmental Agreements 

****  It is …. disappointing that the BTD did not require all countries who wish 

to enter into a trade agreement with the U.S. to sign and/or ratify each of the 

seven MEAs.  By mentioning these MEAs without requiring countries to sign 

them, the BTD can be seen to provide a disincentive to joining an MEA if a 

country is not already a member because of the additional obligations that would 

result under the trade agreement.   
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**** 

C. Effective Enforcement and Public Participation 

**** Most important to HSI and HSUS, however, is the requirement that both 

Parties cooperate in the creation of an independent secretariat designed to 

receive submissions from private citizens and NGOs alleging that a Party is 

failing to effectively enforce an environmental law.  ****   

Failure to follow these procedures can lead to unpredictable and in some cases 

erroneous results that undermine the effectiveness of these provisions of the 

environment chapter.  For example, in the first case to come before the DR-

CAFTA Secretariat, the Secretariat rejected a submission by HSI in a matter 

involving the Dominican Republic’s alleged failure to enforce its domestic laws 

designed to protect endangered sea turtles.  [Discussion of reasons for rejection 

omitted by authors.]   

Thus, it appears there is confusion as to the factors the Secretariat must consider 

in the submission process, and which factors are actually requirements needing to 

be fulfilled before the submission process moves forward.  Accordingly, HSI and 

HSUS believe it is essential that the working procedures for PTPA and future 

agreements are clear and well-defined to enable independent secretariats to 

operate effectively and in a manner consistent with the environment chapter’s 

objectives of encouraging high levels of environmental protection and public 

participation.   

**** 

D. Biodiversity 
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For the first time in a free trade agreement, the United States included in the 

PTPA a commitment to protect and conserve biodiversity.  **** Provisions such 

as the biodiversity Article need long-term financial backing and support in order 

to achieve their desired results.  Through innovative programs and efforts, 

including the Environmental Cooperation Agreement, such protections may be 

increased and enhanced.   

While HSI and HSUS applaud the inclusion of a biodiversity provision in both the 

Peru and Colombia trade agreements, we note that this provision was not 

included in the Panama or Korea agreements.  Upon questioning regarding this 

omission, we did not receive a satisfactory answer as to why this provision was 

left out of these agreements.  When considering TPA renewal, HIS and HSUS 

urge Congress to incorporate a requirement to include a biodiversity provision in 

the environment chapter of all future trade agreements where appropriate. 

E. Illegal Logging and Wildlife 

**** it is no surprise that trade in endangered species from Peru and poaching 

are often linked to the illegal trade in mahogany and other timber products from 

that country.  The inclusion of wildlife in the annex on forest sector governance, 

we believe, provides an opportunity for further cooperation between the Parties to 

increase enforcement of CITES and wildlife protection.  ****  However, HSI and 

HSUS believe that because of the strong link between habitat loss and its negative 

effects on animals, wildlife should have been mentioned more prominently in the 

annex.  It is our hope that this link will be enhanced in future trade agreements. 
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F. Investor State Provisions 

While investor state provisions have not been an area of major concentration for 

HSI and HSUS in the past, we recognize that this is a controversial issue with 

respect to the environment and agree with the position taken by the majority of 

Trade and Environment Policy Advisory Committee members in our report to 

Congress regarding the PTPA.  We continue to stand behind the following 

findings made by TEPAC: 

As with the other recent FTAs, one improvement [in the PTPA investment 

chapter] is the fact that the definition of investment is more precise.  Most 

significantly, the issue of “indirect expropriation” or what we in the United States 

call regulatory takings has been clarified by changing the terminology from 

“tantamount” to “equivalent” and elaborating on this term in a letter declared to 

be an integral part of the agreement.  The concern that regulatory actions will 

provoke claims by affected investors of indirect expropriation has been lessened 

by the declaration that “[e]xcept in rare circumstances, nondiscriminatory 

regulatory actions . . . to protect legitimate public welfare objectives, such as. . . 

the environment, do not constitute indirect expropriations.”  The majority of 

TEPAC believes the “rare circumstances” language should even be strengthened 

for greater clarification. 

Also noteworthy are the concepts which motivate Paragraph 1 of Article 10.2 and 

Article 10.11 of the chapter on investment, particularly when combined with the 

other language in the Agreement cited above.  Paragraph 1 of Article 10.2 states 

that in the event of an inconsistency between the Investment Chapter 10 and 
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another chapter (like the chapter on the environment), the other chapter (Chapter 

18) trumps Chapter 10.  As the majority of TEPAC reads these provisions, any 

bona fide environmental requirement at odds with an investment-related 

requirement will trump that latter requirement.  Similarly, Article 10.11 expressly 

precludes reading Chapter 10 to prevent environmental protections taken 

pursuant to the chapter on the environment. 

IV. Funding for Environmental Cooperation 

**** 

As with all previous free trade agreements that include ECAs, the PTPA does not 

set forth an essential dedicated funding source to achieve the intended results of 

the capacity building provisions.  Due to current budget constraints, all recently 

concluded free trade agreements without a dedicated funding source will be 

competing against each other – and all other programs - for a limited and 

diminishing amount of foreign aid funds.  In addition, it is too often the case that 

environmental projects are placed at the bottom of the priority list of initiatives to 

receive funding.  For these reasons it is critical that Congress include a dedicated 

funding source for the Peru ECA [Environmental Cooperation Agreement]. 

****  HSI and HSUS, therefore, recommend that Congress set aside a specific 

amount of funding for environmental cooperation with Peru as it did in the case 

of the DR-CAFTA. 

**** ” 

 

 




