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~ Administrative Enforcemetn of
the Patent Law

Who?

The administrative authority for patent affairs (PAA under the State
Council — nation-wide work, PAA under provinces — their respective
jurisdictions, Article 3 of the Patent Law (2000); administrative
enforcement power: order to stop, fine, etc., but mediate on damages, Art.
57 and Art. 58 of the Patent Law (2000); not specify investigation power)

The owner or holder of patent or other interested party
What?

Passing Off — passing off the patent of another person as one’s own (Art. 84
of the Rules for the Implementation of the Patent Law (2003))

Counterfeiting — passing a non-patented product, or a non-patented process
off as patented product or patented process (Art. 85 of the Rules (2003))
How?
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:Fhe number of cases dealt with by the PAA in
China (1998-2004)
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Administrative Enforcement of the
Trademark. Law

Who?

The administrative authority for the control of industry and
commerce (SACIC): In addition to administration power and
enforcement power, they enjoy investigation power, Art. 53, Art.
54, Art. 55 of the Trademark Law (2001), but mediate on damages
(Art. 53 of the Trademark Law)

B. Owner of trademark or other interested party

. What?

Infringing activities against trademark right (Art.52 of the Trademark
Law)

. How?

Statistics (see the table)
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* The number of trademark cases (infringement and passing off)
dealt with by China's SACIC (1996-2004)
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Administrative Enforcement of the Copyright Law

Who

State Copyright Agency (SCA), enforcement power
strengthened, Art. 47 of the Copyright Law (2001),

Owner of copyright or other interested party
What

[llustration of the infringing acts against copyright, Art. 47 of
the Copyright Law (2001)

o How
See the statistics
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“The number of coypright infringement cases dealt
with by SCA in China (2000-2004)
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Customs Enforcement of Intellectual
Property Rights

Who

Chinas Customs authorities, Art. 2 of the Regulations
(2003)

IPRs owner (applying for recording of IPRs, a detention
of suspected goods, pre-proceeding injunction or
property preservation)

How

No systematic statistics available except the year 2004,
which is 1050/2004, 1009 cases involved trademark

infringement, 26 cases were infringement of patent, 16
cases related to the infringement of copyright
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Injunctions and Provisional
M easures

» Amendements: Article 61 of Patent Law (2000), Article 16
of the SPC Stipulations (2001), Articles 57 and 58 of the
Trademark Law (2001), Articles 49 and 50 of the
Copyright Law (2001), Articles 26, 27 of the Regulations
on Computer Software (2001)

* Who (People's Court, IPRs owner or holder or interested
party)

How

No systematic statistics available
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Civil Remedies

Who

People's Courts

IPRs owner or holder or interested party
What

infringing activities, Art. 46, Art. 47 of the Copyright Law (2001), Art. 52
of the Trademark Law (2001), etc.

Principle of attribution: fault, non-fault, burden of proof, damages or other
forms of civil liabilities?

Evidence

Damages: |oss suffered or profit earned, statutory compensation, reasonable
cost

Forms of civil remedies: destruction of the infringing copies?
How
See stetistics
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The number of |PRs cases (ownership, infringement and others) accepted
and concluded by the first instance courts in China (1989-2003)
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Judicial Review

« Amendmentsto laws
e Two kinds of judicial review

* No systematic statistics
available
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Criminal Remedies

Amendments to laws

Seven types of criminal offences against IPRs
(Articles 213-220 of the Crimina Law (1997))

Statistics: aresearch report by judges from SPC

Conclusion: the number of 1PRs related criminal
cases and the suspected criminals grow quickly
each year: 128/213 (1998), 175/301 (1999),
248/379 (2000), 314/509 (2001), and 408/702
(2002)
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The statistics of the IPRs related crimina cases
(1998 — 2002)
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*Comparision of the number of IP cases dealt with by China's
| P administrative authorities with that of People's Courts
(2000 — 2003)
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Conclusion

One feature of Chinese enforcement of intellectual
property rights — both administrative and judicial models
Both administrative and judicial models are strengthened
Comparatively, administrative model plays much more
important role than the judicial one

The number of each type of IPRs cases increases every
year. This may indicate counterfeiting or piracy increasing,
or may be the result of improvement of enforcement
system

No systematic statistics of each type of IPRs cases
available
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