CCNM/GF/COMP/WD(2001)3


CCNM/GF/COMP/WD(2001)3




  MACROBUTTON InsertCVP.main  \* MERGEFORMAT

COMPETITION LAW AND POLICY IN LATVIA

Competition policy in Latvia is regulated by the Competition Law, which came into force on January 1, 1998 and by the several Cabinet Regulations. Anti-monopoly Committee was reorganised and Competition Council and Competition Bureau came in its place and took over its rights and liabilities. The Competition Council is the decision-making authority, which consists of five members and are nominated by the government for five-year period. The Competition Bureau constitutes the executive authority, which carries out investigations and prepares draft Council decisions and control their executions. There are 35 staff working in the Bureau.


The objective of Competition Law is to ensure the opportunity for each market participant to undertake economic activity under the conditions of free and fair competition and favourable conditions for the protection, maintenance and development of competition in the public’s interest, by restricting market concentration, terminating activities which are prohibited by the regulatory enactments regulating competition, and by bringing responsible persons to liability within the procedures prescribed by normative acts.


The enforcement of the Competition Law is controlled by the Competition Council. Formally it reports to the Ministry of Economy, but the ministry doesn’t have the power to influence the case investigations and the decisions taken by the Council.


The Competition Law applies to market participants and to any form of registered and unregistered associations of market participants, to natural and state monopolies, as well as to other enterprises which are in a monopoly position.


Agreements (contracts, co-ordinated actions and decisions by unions of undertakings) aimed to or whose consequences may restrict, preclude and deform competition are prohibited by the Competition Law.  The Law also prohibits abuse of dominant position. Task of the Competition Council set by the Law is to supervise merger procedure through reviewing of notifications and permitting or prohibiting merger according to its further possible influence on market. The Law contains also prohibition clauses of unfair competition.


The Competition Law in Latvia is enforced by Cabinet Regulations setting out procedure of reviewing violation, procedure of notification of agreements and mergers and several exemptions from the prohibition of agreements, and they are as follows:

· exclusive distribution agreements and exclusive purchasing agreements; 

· specialisation agreements; 

· franchise agreements; 

· joint research and development agreements; 

· patent and know-how licensing agreements; 

· motor vehicle distribution agreements; 

· insurance agreements;

· air transport agreements;

· liner shipping (consortia) agreements.


To facilitate implementation of Cabinet Regulations the Competition Council has approved and published methodical guidelines on how to compile notifications of agreements and mergers.


Competition Council acts in accordance with the Competition Law. The Council performs control and supervision of market exercising its legal rights, in order to ensure free and fair competition among the market participants, prevent abuse of dominant (monopoly) position and restrictive agreements, control merger processes. In 2000 Competition Council investigated 32 cases. Eleven of them linked with abuse of dominant position, 6- restrictive agreements, 3 - mergers, 12 - unfair  competition.


Most of violations related to submission received were in such markets as food processing, beverages, medicine and other consumer goods, oil and fuel, water supply and heating, mass media, airport and seaport services.


Parallel the investigation Competition Council extended review of possible risk-affected markets. For example, currently, broad review of milk market is initiated in order to determine whether the agreement on specialisation should be considered as prohibited agreement whose aim or consequences may deform competition. Markets of vehicle distribution and IP telephony services are under review as well.


During the last year Competition Council took a part in the preparation and evaluation of draft legislative acts of another state authorities before their reviewing by the government. They were evaluated in connection with competition protection and development problems, so providing the maintaining of these principles in the legislative processes as well.

1. Pharmaceutical services market.

In 2001 the Competition Council examined two draft Cabinet Regulations for regulation of pharmacies opening, functioning and placement. The Competition Council objected against determination number and placement of pharmacies, what restricts freedom of entrepreneurship and competition development in distribution of medicine and pharmaceutical products. The Council directed draft authors attention on consequences, that with reduction by legislative restrictions number of market members and offering of medicine and pharmaceutical products, obstacles will be created to free competition between pharmacies, as well as possibilities of consumer choice will be limited. Moreover, in some settlements it can create monopoly of one pharmacy. It can result in holding prices of medicine in the highest permitted level of pharmacy prices. The Competition Council objected also against obligatory demand to create regular clients registers in pharmacies, what de facto will stimulate market sharing. 

2. Agricultural products market.

The Competition Council objected against planned order of market intervention in
grains market, pointing out, that measures of state intervention would be managed in 
manner to prevent farmers in situation, when offer of grains exceeds the demand (seasonal surplus of grains), and purchase price is reduced under the state intervention price. 


After examination of draft “Regulation on securing prices and tariffs parity for production and services of agricultural products and products used in agriculture”, the Competition Council indicated, that, by defining certain consumption of production factors for certain amount of agricultural production, the growth of production efficiency is not stimulated.  Thus, changes of agricultural production prices are not proportional to changes of  resources prices on the ground of competition pressure, kept by market participants, what will provide more effective operation of  resources for production of agricultural products. 

3. Passenger traffic services market.

After examination of draft Regulation “Order of arriving and parking busses in buss-stations”, the Competition Council directed attention of draft authors on fact,  that buss-stations are in dominant position in their areas, therefore conditions of Regulation must be precise and clear, to preclude buss-stations from abusing their position, violating thus the provisions of the Competition Law.  Notes of the same character was represented also on the draft Regulation, specifying arrangement and executing of international passenger traffic. The Council pointed out in addition, that the provision of the draft regulation is not acceptable, determining the order that actual transporters evaluate a potential competitor, influencing thus his entering the market. 

4. Energy market.

In connection with amendments of the Energy Law, examined by the Saeima (Parliament) and the profound investigation of energy supply market, provided by the Competition Council, it addressed proposals to the responsible commission of Saeima and summoned it to re-examine provisions of the draft, allowing actions, addressed against competition, containing contradictious provisions, are in contradiction with  European Energy Charter Treaty. It contains also administrative barriers for competition development in economical activities of energy sector. 


Having regard to the two-year experience of application of the Competition Law and recommendations by the experts amendments to the Competition Law (new Competition Law) have been drafted. The new Law was adopted by the Saeima (parliament) in Second Reading on May 10, 2001. The essence of the amendments concerns merger control and surveillance. Amendments will restrict number of uncontrolled processes of merger as well as high concentration resulted thereof. Moreover, the draft law contains:

· perfection of several definitions, in order to apply terms of the law properly and meet other regulatory enactments in force. For instance: dominant position, joint dominance;

· specification of status of the Competition Council, in order to eliminate imperfections of the current law and incorporate the Council into the government system as well as responsibilities of the decision making body and the investigation body are clarified;

· amendments to fining system where application and calculation procedure is perfected;

· editorial amendments, in order to ease-up application of the law for undertakings and governmental institutions, and the court.


The adopted draft law (new Competition Law), overall, will provide more favourable conditions for entrepreneurship and investment. After the law will be adopted (planned to adopt by the autumn of the 2001), it is planned to issue Cabinet Regulations where the application procedure is specified.


Competition rights are new sphere in Latvia, and the practice of application of the Competition Law is under development now. Because it the Council executes the consultative function as well. Under year 2000 officials of the Council furnished 130 consultations and explanations to undertakings, associations of branches, legal offices and natural persons on application of specific legal norms. Information was published (totally 30 publications) on cases under investigation and decisions adopted by the Competition Council as well as information on agreements and mergers of market participants.


To  upgrade the level of knowledge on the promotion of competition in Latvia, experts of the Competition Council performed lectures and workshops for law students and entrepreneurs in different higher education establishments - totally 54 classes. 13 students received consultations and information necessary for their studies and scientific research by the Competition Council.


Competition Council has received many applications with complaints on possible violations of the Competition Law. Such applications were received from natural persons, enterprises and state offices. In many cases Competition Council did not find justification to initiate investigation case. Although, a justified answer has been always issued to applicant, with message on motivation, why the application was rejected.


There is a remarkable proportion of  young (from 20 - 30 years old) employees  - 47 % of all employees.  It is necessary to notice, that average age of females employed under year 2000 was 35 years, males - 37 years, but average age of senior staff  - 36 years. 


The education level of personnel is characterised by following data - 24 from 34 employees or 71 % have higher education (incl.7 employees with Master degree), 6 % have secondary school or secondary vocational education. In addition, 17 employees of the Council perfected their knowledge in spheres, connected to their professional duties, they attended seminars arranged by different universities or ministries. Experts of the Competition Council participated in 9 seminars, meetings and conferences organised abroad, where actual competition problems were discussed and the newest information exchange took place.

DESCRIPTION OF CASES

Prohibited agreement in the market of international courier services

Postal Agency Agreement between Latvia Post and DHL International (Latvia).

The facts and legal framework.


Mass media spread information that starting with 01.10.1999. the agreement on co-operation in the provision of international courier services between state-owned joint stock company Latvia Post (hereinafter referred as to - Post) and DHL International (Latvia) Ltd. (hereinafter referred as to - DHL) will come into force.


Competition Bureau requested the Post to submit the mentioned agreement for examination. The Postal Agency Agreement (hereinafter referred as to - Agreement appointed Post as DHL’s agent and enabled DHL to sell its services through the post departments in the whole territory of Latvia. Agreement provided that starting from 01.10.1999. Post would stop the provision of EMS international courier services except to Estonia, Lithuania and Finland. Besides the Agreement contained exclusive obligations - Article 4.4. provided: “Post will not be involved either directly or indirectly in the sale of any third party Services which compete with the Services, unless expressly agreed otherwise by DHL”. According to the Agreement “services means the services of cross - border express transportation of documents, parcels, as offered by Post in the name and on behalf of DHL”. The Competition Council adopted the decision to start  the investigation on possible violation of Article 15 of the Law on Competition. The Article 15 provides: “The following agreements between market participants which have their object or effect the prevention, restriction or distortion of competition shall be prohibited and considered null and void (...)”.

Market analysis

Relevant market identified in this case is outgoing international express courier services provided within a global, centralised network in the Republic of Latvia. The market is characterised by several global players - DHL International (Latvia), EKL/LPS (provides UPS services), TNT Latvia, Baltijas Express serviss (provides FedEx services). Market share of DHL in the relevant market in 1999 was 58,5%. Market analysis proved that DHL did not possess a dominant position in the relevant market. According to the article 1.2. of the Law on Competition dominant position is  “the exceptional economic position of a market participant in the relevant market if its market share in the relevant market exceeds 40% and if it has the possibility to significantly prevent, restrict or distort competition in the relevant market by acting  fully or partially independently from the competitors, customers and purchasers”.


Despite of DHL’s large market share there is effective competition in the relevant market, supply and demand as well as competition in the relevant market are growing gradually, new market participants are entering the market. Thereby at this moment DHL does not enjoy such level of independence from the competitors and customers to be able to prevent, restrict or distort the competition. 


Express Mail Services (EMS) provided by Post were included in a separate market because these services are provided on the basis of co-operation  between postal administrations. They differ from the courier services provided within the global network due to the different amount of extra services, quality, delivery time, prices, target customers and  intended use. Both groups of services are considered to be only partially substitutable therefore they are divided in separate, nevertheless closely located markets of international courier services.

Competition concerns


Competition Council considered that termination of the EMS services could not be regarded as a prohibited restriction of services and market concentration. EMS services  received lot of complaints of customers because of the unsatisfactory quality that was caused by lack of effective co-operation with the post administrations of other countries. Moreover there are also global trends to substitute EMS services with the services provided within the global, centralised network (for example, DHL, TNT). National post administrations have started to transfer their international express delivery services to globally acting companies instead of selling their own EMS services due to the fact that EMS business cannot ensure the same level of reliability as private operators, since it is based on co-operation between participating postal administrations and lacks centralised control. 


After the examination of the Agreement and evaluation of information submitted by contracting parties and obtained from third parties, Competition Bureau submitted to the parties the Statement of objections explaining that Article 4.4. of the Agreement restricts the actual and potential  competition in the relevant market and therefore infringes Article 15 of the Law on Competition.

The Competition Council stated that competition concerns arise due to the following reasons:

1.  Restricted  access of the competitors of DHL to the Post’s infrastructure 


Post, by virtue of the exclusive rights granted to him, is the only operator controlling a public postal network which covers the whole territory of Latvia. It has a significant advantage of being regarded by the users as the principal postal enterprise, because it is the most conspicuous one and is therefore the natural first choice. Duplication of this infrastructure is not realistic alternative, it can be regarded as unique. This means that post infrastructure  can be perceived as essential element of competitiveness towards some groups of customers. Article 4.4. of the Agreement gives to DHL exclusive rights to use the chain of Post offices for sale of DHL services and restrict the possibilities of competitors to use Post infrastructure for sales of competitive services, therefore the actual and the potential competition in the relevant market  is restricted.

2.   More favourable competitive conditions for DHL are created


Due to the importance of the Post infrastructure, access to 46 post departments in the whole territory of Latvia will guarantee wide supply of DHL services in Latvia and will provide DHL with the segment of customers which would only have been available to other private operators through establishing a separate network with considerably bigger costs as those of DHL using Post as an agent, and which would have given DHL a significant advantage over its competitors. As a result DHL would have more favourable competitive conditions if compared with competitors in a non - restricted, long term period.


DHL market share in the relevant market in 1999 was 58,5% which together with the access to the Post’s infrastructure can be regarded as significant factor for creation of a market power in the relevant market and might lead to a dominant position over time. Considering the fact that the market of international courier services is growing, the mentioned factors will negatively influence the potential competition in the relevant market in the future.

3.  Restriction of the Post’s freedom to carry out independent economic activities


According to the Article 4.4. Post has no rights to conclude the same or similar agreements or in any other form to participate in sales of the services competing with DHL services without DHL acceptance. This restricts the Post’s freedom to take independent economic decisions concerning the co-operation with third parties. Therefore the contract terms do not allow economic activities where they are allowed by legislation. Moreover they can not be considered as indispensable for the attainment of the objectives of the Agreement.

Conclusion


After receiving the Statement of objections both parties showed their interest in resolving the matter and amended  the Agreement by signing the Annex No1 which provided the  exclusion of Article 4.4. out of the Agreement.

The Competition Council adopted the following decision:

1) to establish that contracting parties have infringed the Article 15 of the Law on Competition;

2) to impose on the parties an obligation to inform the Competition Council about any amendments and supplements to the Agreement and Annex No 1 which can be considered as possible violation of the Article 15 of the Law on Competition as well as about any other similar agreements which could replace  the Agreement;

3) to terminate the case because the violation has been eliminated.

Prohibited Agreement in the Aviation Services Market

Commercial Agreement Between Airlines “Air Baltic Corporation”, Latvia and “Transaero”, Russia


Mass media announced that on August 1, 1998 two airlines, which operate regular international flights to/from Republic of Latvia – the International Airport “Riga”, concluded a Commercial Agreement (referred hereinafter as to Agreement) on co-operation in organisation of flights between Riga and Moscow and on August 26 the flights were started. From the Latvian side flights were provided by Joint stock company “Air Baltic Corporation” (referred hereinafter as to Airbaltic) and from the Russian side – by “Transaero Airlines”, Russia, ( referred hereinafter as to Transaero). Because of this Agreement airline RIAIR (referred hereinafter as to RIAIR), which was a partner of airline Transaero, ceased their flights on the mentioned route.


Competition Council requested to submit the Agreement to assess the Agreement and clarify the circumstances.


Because RIAR indebted to Transaero for the plane hire, Transaero cancelled the contract with RIAIR on plain hiring. Airline RIAIR ceased its operations and was forced out of the market.


Throughout the time period when the Agreement was effective Airbaltic had an associated enterprise - airline SAS, Scandinavia, which also operates flights to/from Latvia; while Transaero had an associated enterprise - airline RIAIR, Latvia, which hired a plane from the Transaero and, until the Agreement came into effect on October 25, 1998, it operated regular flights on three routes, including Riga – Moscow.


In year 1998 the Airbaltic was the biggest carrier of regular international flights to/from Latvia. In respect to the total amount of passengers Airbaltic market share was 32%, it was followed by airlines SAS (11%), RIAIR (7%) and Transaero (3%).


The relevant market was defined as a market of passenger transportation services to/from Republic of Latvia. Also, on the route Riga – Moscow operates airline “Aeroflot”, which competes with airlines Airbaltic and Transaero.


The Agreement provided that during the term of Agreement no party of the Agreement shall directly or indirectly, itself or through associated persons operate regular flights between Latvia and Russia, except for the flights provided in the Agreement. The term of Agreement was 10 years. The restrictions were bounding not only to the parties, but also to their associated enterprises. Thus it provided that neither airlines Transaero nor Airbaltic, nor their associates - airlines SAS and RIAIR should operate regular flights between Riga and Moscow, as well as on any route connecting Latvia and Russia. 


In addition the Agreement provided that Airbaltic should pay certain guarantee payments on condition that Transaero fulfils Agreement not to compete directly or indirectly with Airbaltic (i.e. that the Transaero should not compete neither itself nor through companies of which the Transaero itself or its shareholders are participants) by offering regular air transportation to/from Latvia and inside Latvia.


Thus it was planned to restrict competition in a wider geographic market than the route Riga – Moscow and for several market players. 


Airline Transaero is an airline of Russian Federation, which does not practice entrepreneurial activities in Latvia. Therefore, the Competition Council was able to investigate one Party of the Agreement  - Airbaltic. 


Having regard to the procedure of investigation of violations of Competition Law the Competition Council ascertained the opinion of Airbaltic concerning the possible violation.  It was told to the Competition Council that inclusion of various conditions in the Agreement reflects the international practice of civil aviation. As far as the international agreement was not ratified the inclusion of such norms into commercial agreement was necessary to create clearly controlled environment for co-operation. The condition of the Agreement that the carriers designated by the states shall co-operate only with one another were considered a standard condition to be included in the Agreement because an international agreement, in which such condition were stipulated, was not ratified.


Negotiations carried out by Competition Council aimed at termination of violation of the Competition Law led to no positive results.


Competition Council stated that the conditions of the Agreement concluded between airlines Airbaltic and Transaero were aimed to restrict competition in the market of regular international passenger flights to/from Latvia and thereby violates the prohibition laid down in the Article 15 of the Competition Law,.


Article 15 of the Competition Law determines that agreements between market participants, which have their object or effect the prevention, restriction or distortion of competition, shall be prohibited and considered null and void.


The Parties co-operated for approximately one year, the Agreement was interrupted on October 11, 1998. Since in the period when the Agreement was effective the conditions were observed including those restricting competition, i.e. parties and their associates did not compete and did not plan to do so in the following 10 years, on December 24, 1999 Competition Council decided to impose a fine Airbaltic in amount of 0.7% of the Airbaltic turnover 1998. When deciding on the fine Competition Council took in consideration the seriousness and duration of the violation. 

Decision of the Competition Council on imposing of fine was appealed to the Court by the Airbaltic .

On Merger of the stock company “Staburadze” and the “NTBDC L” ltd., and the stock company “Laima”


At the beginning of the 2001 the Competition Council recognised the deal concluded by the stock company  “Staburadze” (referred hereinafter as to Staburadze) and the NTBDC L (referred hereinafter as to NTBDC L) where Staburadze acquired decisive influence on the stock company Laima (referred hereinafter as to Laima) shall be considered as merger pursuant to Article 19 Part 1 Section 3 of the Competition Law. Therefore, the Staburadze shall notify the merger to the Competition Council for evaluation of its effects to competition.


Having regard to the information collected, Competition Council recognised following markets where merging undertakings participants act:

1) Chocolate and chocolate products manufacturing and sale markets in Latvia;

2) Sugary confectionery manufacturing and sale markets in Latvia;

3) Breadstuff confectionery manufacturing and sale markets in Latvia.


The market directly affected by the merger and where merger participants compete was defined as market of sale of caramels and dragee in Republic of Latvia.


Defining the relevant market Competition Council considered following factors:

1) Similarity of goods (size, weight, package);

2) Price of the production, significantly varying among groups of products;

3) Information disposed, that one of the merger participants, Laima, applied simultaneous price fixation strategy to both caramels and dragee, thereby reacting to increasing competition in the market;

4) Differences among groups of consumers. According to the disposable market researches, consumers of caramels and dragee differ (age, income level, education, occupation) from those consuming, for example, chocolate;

5) Differences in end-consumption. Each of the groups of products has its own usage traditions, making the substitution almost impossible. For example: substitution of caramels with waffle cake or chocolate;

6) Analysis of information provided by merger participants and their competitors appoints that in each of the mentioned product groups, there are various undertaking performing sale and production;

7) Participants of the merger indicated such relevant markets;

8) Relevantly different raw material is used for production of mentioned groups of products.


Merger of Staburadze and NTBDC L and Laima was evaluated having regard to the development and preservation of competition in the relevant market.


Economic and financial position of merger participants, the relevant market entry barriers and tendencies of demand and supply, and possible benefits or losses for consumers and society as well as other factors were evaluated. During the evaluation information was collected from several market participants: competitors of merger participants and purchaser. The view of raw material suppliers on the merger was identified.


Under the evaluation was established that one of merger participants, i.e. stock company Laima’s share in relevant market was limited from (…) per cent in 1998 down to (…) per cent in year 2000. Furthermore, the merger will not result in important increase of concentration in Latvian caramels and dragees sales market, because market share of one merger participant in Latvian caramels and dragees sales market is only 4 per cent of the relevant market.


The Competition Council has drawn a conclusion that notified merger will raise competitiveness of market participants in local as well as in international market, by using well known trade marks, united system for advertising, marketing, management and raw material purchasing, as well as other profits of united undertaking. This above mentioned merger would stimulate increasing amount of production export. Furthermore, making evaluation of situation in relevant market and connected markets, Competition Council did not find any circumstances allowing market participants to increase production prices by relevant amount or to decrease amounts of production making worse for consumers after the merger.


Under the merger evaluation process other market participants were inquired  - those who considered the merger in direct way will not increase market power of merged undertakings in Latvian caramels and dragees sales market, because every undertaking is the leader in producing and sales its own confectionery category.


In connection with notified merger, negative consequences were established as well, related to decreasing of number of employees, to possible assortment reducing of merger participants as well as to joint undertaking’s united market power possible growth in confectionery production and sales sphere.


Although, according the understanding of competition surveillance system, benefits connected with the relevant merger, related to economical situation of relevant market as well as to advantages related to customers’ welfare, those benefits must be balanced with prevention, distortion or restriction of competition, occurred as a result of above-mentioned merger. Competition Council has not recognised any relevant competition distorting effects occurred in result of merger of stock company Staburadze, NTBDC L and Laima.


Thus, evaluating the benefits gained by market participants, involved in the specified case, and by state economy, the Competition Council has drawn a conclusion that in case of declared merger, possible benefits to merger participants and to state economy exceed possible dangerous effects for competition and common economic situation, resulted from the merger.


Taking into account above mentioned the Competition Council decided:


- To allow the merger of stock company Staburadze, NTBDC L and Laima.

About the Application of  “Narvesen Baltija”


The Competition Council on October 20, 2000 received an application from limited liability company “Narvesen Baltija”, stock company “Preses Apvienîba” and two natural persons - stock holders of stock company “Preses Apvienîba”, where applicants informed that above named natural persons sell their shares of stock company “Preses Apvienîba” to limited liability company “Narvesen Baltija”. 85 per cent of total amount of shares were sold. 


During evaluation of above mentioned transaction Competition Council considered it as merger of undertakings pursuant the understanding* of provisions of Article 19 the Competition Law of the Republic of Latvia, because in the result of above mentioned transaction limited liability company “Narvesen Baltija” obtains constant or temporary dominant position over stock company “Preses Apvienîba”.

The Competition Law of the Republic of Latvia provides that merger participants must submit a notification of merger if two criteria are executed: 

1) 

the combined turnover of the participants during the previous financial year was least Ls 25 million, and

2) 

at least one of the merger participants was in a dominant position in the relevant prior to the merger.


Stock company “Preses Apvienîba” is an undertaking working with newspapers and periodicals wholesale and retail distribution as one of main activities.   In its turn limited liability company “Narvesen Baltija” has newspapers and periodicals retail distribution as one of its businesses. Merger participants mentioned in their application that stock company “Preses Apvienîba” has dominant position in newspapers and periodicals wholesale and retail distribution markets. Besides, according information submitted by applicants, total turnover of both undertakings under previous year did not come to 25 million lats.


Competition Council requested additional information about undertakings affiliated to limited liability company “Narvesen Baltija” and stock company “Preses Apvienîba” to determine whose of affiliated to them undertakings may create together with each merger participant a single market participant. At the same time Competition Council provided market research with aim to test information submitted by applicants and to determine relevant markets, market shares of merger participants and possible effects of planned merger for competition. 


Because statistics about newspapers and periodicals sales in Latvia about year 2000 were not acquired and processed, Competition Council requested this information from a number of market participants. With this aim servants of Competition Council visited 8 participants of relevant market (publishers, wholesalers, retail sellers) Latvian Association of Press Publishers and contacted several publishers of newspapers and periodicals in rural areas. Under research was established that wholesale and retail markets of newspapers and periodicals distribution are two different relevant markets. More than 20 undertakings participate in newspapers and periodicals wholesale distribution, the biggest of them are stock company “Preses Apvienîba”, “Preses Aìentûra “Santa””, limited liability company “Preses Apgâds”, limited liability company “Preses Serviss” and others. The largest companies in newspapers and periodicals retail distribution are stock company “Preses Apvienîba”, limited liability company “Plus Punkts”, limited liability company “Andrejs & K” and others. 


Under estimation of obtained information Competition Council established that stock company “Preses Apvienîba” has dominant position in both relevant markets. Furthermore, information obtained during research activities, gives evidence that stock company “Preses Apvienîba” has possibility to conclude purchasing-selling agreements on more favourable conditions. 


Testing the possible effects of merger, Competition Council drew a conclusion that market power of merged undertaking will strengthen, what can drive to restriction, distortion or  prevention of competition. Market power and great financial resources of merged undertaking can create possibility in future to control newspapers and periodicals distribution. Besides, Competition Council drew a conclusion that in rural areas of Latvia main market participants are stock company “Preses Apvienîba”, non-profit organisation - state stock company “Latvijas Pasts” and some small newspapers and periodicals distributors, who purchase newspapers and periodicals from “Preses Apvienîba”. Thus merged undertaking has opportunity to control situation in relevant markets of Latvian rural areas. Evaluating situation in capital city, Competition Council drew a conclusion that in connection with increasing of network of supermarkets in the city, the role of news-stands as places for newspapers and periodicals purchasing will decrease. 


Evaluating information about undertakings affiliated to merger participants Competition Council drew a conclusion that in turnover of merger participants must be included only turnover of stock company “Preses Apvienîba” and limited liability company “Narvesen Baltija”, what in total made less than 25 million lats.


The Competition Law of the Republic of Latvia provides that merger participants must submit a notification of merger if their combined turnover is more than 25 million lats. Taking into account that the mentioned criteria is not realised, Competition Council stated that merger participants do not have obligation to notify the merger. But, taking into account possibility of negative effects for competition in relevant markets after merger of stock company “Preses Apvienîba” and limited liability company “Narvesen Baltija” Competition Council will continue a surveillance over activities of merged undertaking.

Answers to the Questionnaire on Anti - Cartel Actions.

1. 
Prohibited agreement in the aviation services market. Commercial Agreement between airlines Airbaltic and Transaero.

a) Article 15 of the Competition Law determines that “agreements between market participants, which have their object or effect the prevention, restriction or distortion of competition, shall be prohibited and considered null and void,”.  The Joint stock company “Air Baltic Corporation” (referred hereinafter as to Airbaltic), Latvia operates regular passenger flights to/from Latvia, including flights between Riga and Moscow. The Transaero Airlines, Russia, operates regular passenger flights between Riga and Moscow. On August 1, 1998 these two airlines concluded a Commercial Agreement (referred hereinafter as to Agreement) on co-operation in organisation of passenger flights between Riga and Moscow and on August 26 the flights were started. Co-operation between the parties of the Agreement lasted nearly one year. Co-operation was stopped on October 11, 1999. 


At the moment when the Agreement was concluded Airbaltic had an associated enterprise - airline SAS, Scandinavia, which also operates flights to/from Latvia; airline Transaero had an associated enterprise - airline RIAIR, Latvia, which hired a plane from the Transaero and until the Agreement came into effect on October 25, 1998 it operated regular flights on routes Riga – London, Riga – Paris, and Riga – Moscow.  RIAIR co-operated with Transaero on the route Riga – Moscow. Because RIAR indebted to Transaero for the plane hire, Transaero terminated the contract with RIAIR and the latter was forced out of the market. 

b) The Agreement contained direct evidence of a possible violation of the Competition Law. The Agreement provided that during the term of Agreement no party of the Agreement shall directly or indirectly, itself or through associated persons operate regular flights between Latvia and Russia, except for the flights provided in the Agreement. The term of Agreement was 10 years. The restrictions were binding not only to the parties, but also to their associated enterprises. Thus the Agreement provided that neither airlines Transaero nor Airbaltic, nor their associates - airlines SAS and RIAIR should operate regular flights between Riga and Moscow, as well as on any route connecting Latvia and Russia.  In addition the Agreement provided that Airbaltic should pay certain guarantee payments on condition that Transaero keeps to the Agreement not to compete directly or indirectly with Airbaltic (i.e. that the Transaero should not compete neither itself nor through companies of which the Transaero itself or its shareholders are participants) by offering regular air transportation to/from Latvia and inside Latvia.  Thus it was planned to restrict competition in a wider geographic market than the route Riga – Moscow and for several market players. 
Competition Council stated that the concluded Agreement was an agreement aimed to restrict competition in the market of regular international passenger flights to/from Latvia and therefore it violates the prohibition laid down in Article 15 of the Competition Law,.

c) As it was mentioned the Agreement term was 10 years and it was intended to restrict competition in wider geographic market and with several market participants.  The Agreement was in force for less than a year and the Competition Council considered the influence of the Agreement as minor. 

d) The Competition Council imposed a fine on one Party of the Agreement - Airbaltic for 0,7% of the company’s turnover 1998.  If the Competition Council determines a violation of prohibition of Article 15 Part 1 of the Competition Law, then having regard to Article  16 Part 2 of the Competition Law, the Council had the right to impose fine to be paid by the respective market participant to the state budget up to 5% of participant’s last year turnover. As far as Competition Council decisions are binding to market participants, who have business undertakings in Latvia, the Competition Council was empowered to fine only the Airbaltic. On February 2, 1999 Transaero was registered in Register of Enterprises as a representative office without rights of entrepreneurial activities.  Regulations of the Cabinet of the Ministers of 30 December, 1997 No 444 “Procedure of Trial of Breaches of the Competition Law” provides that the Competition Council, when deciding on imposition of fines, shall regard the seriousness and the duration of the violation. 
In accordance with the above regulation the time period, when the Agreement concluded on August 1, 1998 by Airbaltic and Transaero, was effective i.e. from August 1, 1998 to October 11, 1999 has to be considered the duration of the violation. In the market of international passenger transportation services such duration is considered as a short period of time.  When assessing the seriousness of the violation, the Council considered the nature of violation, market shares and turnovers of the involved market participants, consequences of the violation and the role of each participant involved in the violation.  The Competition Council considered violation of the prohibition of Article 15 Part 1 of Competition Law committed by the competitors as a serious violation of Competition law. 

2.  a) 
In letter to Competition Council the Airbaltic pointed out that co-operation with airline Transaero resulted in benefits for consumers, because airline Aeroflot, which operates passenger flights between Riga and Moscow, reduced price by 4%. Observations of the relevant market, showed that the price reduction temporary  – approximately for 3 months; later on the prices of all service providers were levelled.

b) 
As already said the activities of parties of the Agreement temporary  – for approximately one year. In aviation services market it is too short a period to estimate real losses (financial, material) inflicted on the other market players or benefits gained by the participants of violation. In this case indirect effect on competition may be considered as well as implicit benefits gained by the violators avoiding competition. The negative consequences for competition could be serious if the planned in the Agreement 10 year term would materialise. 

c) 
Competition Council received opinion of Airbaltic on the violation of Competition Law: inclusion of non - compete conditions in the Agreement reflects the international practice of civil aviation. As far as the international agreement was not ratified the inclusion of such norms into commercial agreement was necessary to create clearly controlled environment for co-operation. The condition of the Agreement that the carriers designated by the states shall co-operate only with one another were considered a standard condition to be included in the Agreement because an international agreement, in which such condition was stipulated, was not ratified.


The international air transportation to/from Latvia is regulated by the International Convention on Civil Aviation, international agreements on air transport between countries as well as the Latvian laws in the field of aviation when they are not in contradiction with the norms of international agreements. Both Republic of Latvia and Russian Federation have joined the Convention on Civil Aviation and the conditions of the Convention are binding to both countries. The Convention does not permit this type of restriction on competition. The agreement between governments of Latvia and Russia on air transport was endorsed however not ratified; therefore until the ratification it is not binding for the parties of the Agreement. 


In addition the Competition Council had the text of co-operation agreement concluded between Transaero and RIAIR in year 1994 concerning passenger flights between Riga and Moscow, which was effective up to October 1998 and showed that this kind of co-operation could be performed also without including in the Agreement the conditions of competition restrictions.

2.
Prohibited Agreement in Courier Post Services Market

1. (a)
In the territory of the Republic of Latvia state – owned joint stock company Latvijas Pasts (referred hereinafter as to LP) provides universal post services, international courier post services, accepts payments as well as other liberalised services. In the territory of the Republic of Latvia the DHL International (Latvia) Limited (referred hereinafter as to DHL) provides international courier post services in frames of centralised international network. DHL is a daughter company of Netherlands’s DHL Worldwide Express B. V. Agreement of postal agency (referred hereinafter as to Agreement) was concluded on September 23, 1999 and entered into force on October 1, 1999. Competition restrictive terms of the Agreement were excluded on June 6, 2000.

1. (b)
Evidences of violation were direct – Article 4.4 of the Agreement: Post will not be involved either directly or indirectly in the sale of any third party Services which compete with the Services, unless expressly agreed otherwise by DHL. Services mean the services of cross-border express transportation of documents and parcels, as offered by Post in the name and on behalf of DHL.

1. (c)
DHL sent approx. 3500 packages per month until the Agreement was concluded (January - September, 1999). Since the Agreement was concluded amount of outgoing packages increased for 3,5% to 5% during first months. Therefore, there was no significant increasing of sales of services by the DHL after the conclusion.

1. (d)
There was no effect on competition ascertained, therefore no sanctions applied. The Agreement contained terms potentially threatening competition, moreover, no other undertaking intended to co-operate with the LP in order to exploit its network for providing of services. Besides, Parties expressed initiative to terminate the violation and excluded competition restrictive terms from the Agreement.

2.(b) Average prices for EMS services provided by the LP are 3 to 5 times lover than the ones of the DHL. After sales of DHL services were started in offices of LP and EMS services were stopped, amount of packages sent via international courier post decreased approx. 3 times. There was re-orientation to other markets between former exploiters of the EMS. Clients that consider security and speed as the most important substituted the EMS with the DHL or its competitors services, clients that consider the price of the services as the most important re-oriented to universal services of the LP. Prices for DHL services sold at LP were for LVL 2 (EUR 3,5) lower than DHL’s, therefore, it shall not be regarded that DHL gained some additional profit because of the Agreement.

2. (c) DHL in it’s letter to Competition Council explained that by concluding the Agreement (..) aim of DHL was not to restrict, prevent or distort competition (..) but to strengthen the competitiveness of services provided by the LP. It shall be admitted, Article 4.4 of the Agreement may contain indications on prohibited agreement set by Article 15 of the Competition Law.

*	The first paragraph of Article 19 of Competition Law provides that:


 


	A merger of enterprises is:





		1) the joining of two or more independent market participants in order become one market participant;


		2) the accession of one market participant to another market participant;


		3) such a situation in which one or more legal or physical persons acquire, temporarily or permanently, decisive influence over other market participants.
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