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PREFACE

For nearly a decade the Organisation for Economic Co-operation and Development
(OECD) has made a contribution to the development of legal frameworks for market
economy reforms of transition economies.

Thereis now asignificant trend toward the formation of private-public partnerships
for the purpose of financing infrastructure and natural resource exploitation. Often these
are quite large in their investment requirements and by nature must attract foreign capi-
tal. Often, too, governments find it expedient to offer “project financing” in which the
income from the investment is earmarked to reimburse the initial funding. More and
more, the basis of such financing takes the form of “concession agreements’ between the
government, the operating company and the financial institution involved.

The following set of basic elements for Concession Agreements for corporate law
and foreign direct investment legidlation is the result of a joint project between the
Istanbul Stock Exchange (ISE), the OECD and a group of experts from NIS, Black Sea
and South-East European Countries. This study is a contribution to facilitating private
sector investment in the infrastructure of transition countries.

Initial work by the OECD and the Istanbul Stock Exchange on Project Financing in
Eurasian transition economies focused on project-financing arrangements that were the
most common framework for private financing of large infrastructure projects in the
region. For launching such projects, private special-purpose companies are normally
created that potentially tap international capital markets. The legal arrangements should
ideally be based on concession agreements between foreign investor consortia and host
governments in order to alow for reliable long-term financial planning. Yet most
Eurasian countries are still in the process of developing legidlation on concession agree-
ments. Therefore the OECD and the | SE decided to convene an expert group that would
formulate basic elementsin light of international experience so as to assure that project
financing becomes a more viable option for the much needed infrastructure financing in
the region.
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The study was implemented with the following three practical objectives, (a) to pro-
vide information to Eurasian legislators on the guiding legal principles and best interna
tional practices with respect to concession agreements; (b) to contribute to the harmon-
isation of the relevant legislation in the Eurasian region; and (c) to elaborate on these
principles and practices with aview to providing assistance to Eurasian Governmentsin
the negotiation of actual concession agreements. This document contributes to these
objectives by providing atext that sets out in legidative language the guiding principles
of amodern law on concession agreements and comments on these principlesin light of
best international practices.

The Expert Group met severa times in Istanbul to discuss successive drafts of the
basic elements. The discussions and the resulting document benefited greatly from the
insights and experience of international advisers, in particular José Faria of the United
Nations Commission on International Trade Law, Roger McCormack of the London law
firm Freshfields, Brockhaus and Deringer, and Dr. Jirgen Voss of the United Nations
Mission in Kosovo. The document reflects the views of the experts and not necessarily
of the ingtitutions they are affiliated with. It is published under the responsibility of the
OECD and the Istanbul Stock Exchange.

Rainer Geiger Mr. Aril Seren

Deputy Director Senior Vice Chairman of the Istanbul
Directorate for Financial, Stock Exchange and Secretary General
Fiscal and Enterprise Affairs of the Federation of Euro-Asian
OECD Exchanges



INTRODUCTION

Concession agreements can, and ideally should, accompany all public-private part-
nerships entered into for the purpose of financing infrastructure and natural resource
exploitation projects.

In 1999 and 2000, a group of experts from eight Eurasian transition economy gov-
ernments, UNCITRAL, the OECD, the EBRD, the British Export Credit Guarantee
Agency and the Freshfields law offices prepared “Basic Elements of a Law on
Concession Agreements’ (hereinafter the “Basic Elements’). This project was a part of
the programme of the Multilateral Centrefor Private Sector Development, Istanbul, man-
aged by the OECD in co-operation with the Turkish International Co-operation
Administration (“TICA™) and with the financial support of the Istanbul Stock Exchange.

The Basic Elements are reproduced here, followed by a synopsis of the main con-
cepts by Roger McCormick of Freshfields and a discussion of the Basic Elements main
chapter dealing with the selection of contractors by José Angelo Estrella Faria of UNCI-
TRAL.

The vast capitd investments needed to rehabilitate the ailing infrastructures of the
transition economies of Central/Eastern Europe and the Former Soviet Union and to
reconstruct the Balkans after a decade of war and neglect can neither be financed from
local budgets nor from development assistance aone. The magnitude of investment
requires mobilising and bundling all potential resources, public and private, for econom-
ic reconstruction and development purposes. “Public-Private Partnership” has become a
catchword for development financing throughout transition economies in practically all
regions of the world.

This partnership is usuadly facilitated by various modalities of Project Financing,
i.e,, financia devices in which the capital investments made into an infrastructure pro-
ject are recouped from the cash flow generated by the project. Projects traditionally
funded by governments from public budgets are at least in part financed privately and,
accordingly, designed in away that they earn the invested funds back from users’ fees or
other charges. Along with private financing usually comes private management of the



MULTILATERAL CENTRE FOR PRIVATE SECTOR DEVELOPMENT ISTANBUL

facilities, introducing commercial disciplines and thus ensuring sufficient revenues for
debt service and investment amortisation.

The legal relationship between host governments and private partners in infrastruc-
ture projects are frequently set out in concession agreements. These typicaly involve
three principal interested parties, i.e., the host government, the contractor (usually acon-
sortium of construction and other companies with requisite technical expertise) and the
contractor’s financiers (which may include not only private sector banks but also inter-
national financial ingtitutions, export credit agencies and other ingtitutions). In recent
years, many countries, and many transition economiesin particular, have developed laws
on concession agreements. These usually pursue three main purposes, namely to:

1. set out the parameters of the host government’s authority for concluding conces-
sion agreements,

2. establish the agency or agencies within the host government authorised to con-
clude concession agreements and its co-ordination with other government
authorities involved; and

3. provide guidance to the negotiation of actua concession agreements.

As concession agreements frequently involve international consortiaand financiers,
the negotiation of such agreements can be eased and the attendant costs reduced by inter-
nationally widely recognised best practices.

To define and promote such practices, the United Nations Commission on
International Trade Law (UNCITRAL) in June/July 2000 adopted a “Legidative Guide
on Privately Financed Infrastructure Projects’ (United Nations, New York, 2001 United
Nations Publication sales No. E. 01. V. 4 ISBN 92-1-133632-5). The Guide sets out rec-
ommended legidlative principles, so-called " legidlative recommendations’, together with
explanatory notes, with a view to assisting governments in creating a legidative frame-
work favourable to privately financed infrastructure projects.

This Guide provided a point of departure for the preparation of the Basic Elements
presented here, together with actual laws on concession agreements and pertinent EC
legidation. The Basic Elements are couched in the form of legal provisionsthat could be
found in relevant actual laws. While not purporting to qualify as a model law, the Basic
Elements are meant to:

- provide a source on which countries might draw in shaping their laws on the subject
matter;
- offer apoint of reference for the negotiation of actual concession agreements;
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- suggest solutions to some typical problems arising in the negotiation of concession
agreements,

- establish abasis for co-ordinating advice to transition economies on legal issues relat-
ed to concession agreements,

- help improve the harmonisation of concession agreement legidation with pertinent
internationa standards and best practices; and

- promote a common approach and terminology with respect to concession agreements.

UNCITRAL's “Legidative Guide” was prepared by representatives of Govern-
ments and international organisations from around the globe and thus has official status
(even though it is not binding). In contrast, the Basic Elements were crafted by Gov-
ernment experts from eight transition economies of the Former Soviet Union and the
Balkans as well as international experts from UNCITRAL, the OECD, the EBRD, the
British Export Credit Guarantee Agency and the London law offices of Freshfields,
Bruckhaus, and Deringer — al acting in their personal capacity rather than as represen-
tatives of the ingtitutions with which they are affiliated. Their non-officia status notwith-
standing, the Basic Elements reflect the cumulative experience and agreement in princi-
ple of these experts and thus merit serious consideration — both when drafting actual leg-
islation on the subject matter and when negotiating concession agreements.

While UNCITRAL'’s Legidlative Guide furthermore focuses on infrastructure pro-
jectsaone, the Basic Elements apply to both infrastructure and natural resource projects.
They are focused on the salient features of legidlation. Concession agreements are used
for myriad projectsin various sectors with different parties. Any attempt at codifying the
divergent scenarios in legidation would unduly constrain parties in tailoring their
arrangements to the exigencies of individua projects and thus curtail the potential of
public-private partnerships. Concentration on essentialsisamajor quality feature of con-
cession legidation — lessis more.

Dr. Jirgen Voss

Deputy to the Deputy Specia Representative to the Secretary General for Economic
Reconstruction

United Nations Mission In Kosovo/European Union






BASIC ELEMENTSOF A LAW ON CONCESSION
AGREEMENTS

[Preamble]

|. SCOPE OF THE LAW AND DEFINITIONS

Scope of the Law

13.2 This Law is concerned with the powers of Contracting Authorities to enter into
Concession Agreements, the procedures for the selection of Contractors, the con-
tent of Concession Agreements and related matters.

Definitions
13.2 For the purposes of this Law:

(a) Bidder means, in Article 6, any person interested in making a proposal in rela
tion to a proposed Concession Agreement and, in Articles 7, 8, 9 and 10, any
such person who has satisfied the criteria for pre-selection;

(b) Concession Agreement means an agreement pursuant to which a Contracting
Authority grants rights and agrees the obligations to be undertaken in relation to
the construction, refurbishment or provision of Infrastructure or the exploration
for and/or exploitation of Natural Resources (including any related treatment or
trangport facilities);

(c) Contractor means the entity or entities other than the Contracting Authority
which is party to the Concession Agreement;

(d) Contracting Authority means [name, individually or by class, relevant author-
ities] acting on behalf of [ _1;

(e) Designated Loan Financing means any financing agreement or arrangement
(including any refinancing), relating to the financing of work (including services)

Nt
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done or to be done pursuant to a Concession Agreement which is designated as
such by written instrument by [competent body to be indicated];

(f) Infrastructure means any facility or service which is used by and/or provided
for the benefit of members of the public (or any section of the public) and shall
include, without limitation:

(i) Fecilities for the provision of power or electricity (whether provided
directly to the public or to any intermediate entity) including generation,
transmission, distribution and supply;

(i) Fecilities and systems for the delivery or treatment of water or waste
water;

(iii) Sewerage and sewage treatment facilities;
(iv) Waste treatment or disposal facilities;
(v) Roads, bridges, tunnels and other road transport facilities;
(vi) Facilities and systemsin the rail (including light rail) sector;
(vii) Airport fecilities;
(viii) Facilitiesin the health sector (including hospitals);
(ix) Facilities in the education sector (including schools and colleges);
(x) Port or harbour facilities (and any ancillary facilities);

(xi) Telecommunication facilities (including facilities related to the launching,
operation or use of satellites);

(xii) Broadcasting facilities; and

(xiii) Any other service or facility which is designated by [describe relevant
authority] as Infrastructure for the purpose of this Law.

(9) Natural Resources means reserves, reservoirs or deposits of whatever nature
of ail, gas, gold, silver, coa or any other minerals, hydrocarbons or other re-
sources and whether in their natural state or after any kind of treatment.

L2



II. THE CONCESSION AGREEMENT

Powers of Contracting Authorities

3.1 Contracting Authorities shall have the power to enter into Concession Agreements
with any person or persons and to enter into ancillary or related agreements, includ-
ing for the purpose of facilitating any related financing, as may be deemed appropri-
ate by a Contracting Authority.

Binding Force of Concession Agreements

3.2 Any agreement executed by a Contracting Authority pursuant to Article 3.1 shall,
unless otherwise stated on its face, be binding on [the enacting State] and/or, as the
case may be, the [Municipal or Provincial or Federal Sate Authority] on whose
behalf the Contracting Authority enters into the agreement.

[Exclusiong]

4. No Concession Agreement may be entered into with respect to the following: [the
enacting Sate should indicate precisely the excluded sectors, if any].]

[11. SELECTION OF THE CONTRACTOR

General

5.1 The Contractor shall be selected in accordance with [enacting Sate to indicate exist-
ing laws relating to tendering of public contracts etc.], subject to the provisions set
forth below in Part 111 of this Law.

5.2 The Contracting Authority shall treat all Bidders fairly and without discrimination.

Pre-Selection

6.1 The Contracting Authority shal, in such manner as it deems appropriate and in
accordance with any prevailing legal requirements, publicly announce [in the

13
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s

Official Gazette] that it is interested in receiving proposals in relation to any pro-
posed Concession Agreement. Bidders shall be required to demonstrate that they
meet the criteria for pre-selection, which criteria may include the provision of evi-
dence that they have (a) adequate professional and technical qualifications, equip-
ment and other facilitiesfor all phases of the activity to be undertaken under the pro-
posed Concession Agreement; (b) adequate financial resources for all phases of the
activity to be undertaken under the proposed Concession Agreement; and (c) appro-
priate managerial and organisational capability. The Contracting Authority shall
ensure that Bidders are notified of the criteria that the Contracting Authority consid-
ers appropriate.

6.2 The Contracting Authority shall draw up alist of those Bidders who will be invited
to submit proposals, once the Contracting Authority has determined which Bidders
satisfy the criteriafor pre-selection.

6.3 If only one Bidder meets the pre-selection criteria, the Contracting Authority shall
follow the procedure set forth in Article 11.

Procedures for requesting proposals

7.1 The Contracting Authority shall, once the list referred to in Article 6.2 has been
drawn up, request Bidders to submit detailed proposals or, if the Contracting
Authority determines that it is not practicable to formulate sufficiently detailed and
precise project specifications, output requirements or contractual terms for inclusion
in a request for detailed proposals, the Contracting Authority shall first follow the
procedure set forth in Article 8.

7.2 The Contracting Authority shall supply al Bidders with the same information on
which to base their detailed proposals. The manner in which such information is sup-
plied shall be determined by the Contracting Authority but it shall be supplied in the
same manner to al Bidders. All Bidders shall be given the same period of timein
which to submit detailed proposals.

7.3 In addition to other information required to be provided under [enacting Sate to
indicate existing laws relating to tendering contracts etc.], the request for detailed
proposals shall include at least the following:

(a) Project specifications and output requirements, as appropriate, including the
Contracting Authority’s requirements regarding safety standards and environ-
mental protection;

(b) Anindication of the contractual terms proposed by the Contracting Authority;

(c) Criteria for evaluating and comparing the technical, financia and commercia

content of the proposals and the manner in which the criteria are to be applied
in the evaluation of proposals.
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7.4 The Contracting Authority shall determine the manner in which proposals shall be
submitted and considered and any related requirements but the same procedure and
requirements shall apply to al Bidders and all Bidders shall receive the same infor-
mation in relaion to the procedure to be followed and any related requirements,
including when detailed proposals must be made.

7.5 The Contracting Authority may convene meetings with Bidders for the purposes of
clarification or addressing questions regarding the detailed proposals as the
Contracting Authority determines to be appropriate.

7.6 The procedures for the submission and consideration of proposals shal be published
in [the Officia Gazette].

7.7 The Contracting Authority may modify its requirements or any part of them and
request proposals to be made on the basis of those modified requirements if such
request is made at a reasonable time prior to the time for submission of proposals or
the time for submission of proposals is extended for a reasonable period.

7.8 The Contracting Authority shall determine what, if any, principles should apply asto
whether any proposal should be regarded as non-compliant.

Procedure for Complex Projects

8.1 The Contracting Authority shall request the Bidders to submit detailed initial propo-
sals in relation to the output specifications and other relevant characteristics for the
project, including the proposed contractual terms as appropriate.

8.2 The Contracting Authority shall supply al Bidders with the same information on
which to base their detailed initia proposals. The manner in which such information
is supplied shall be determined by the Contracting Authority but it shall be supplied
in the same manner to all Bidders. All Bidders shall be given the same period of time
in which to submit proposals.

8.3 The Contracting Authority may convene meetings with Bidders for the purpose des-
cribed in Article 7.5.

Evaluation criteria
9.1 Thecriteriafor the eval uation and comparison of technical proposals may include the
following:
(a) Technical soundness;
(b) Operational feasibility;
(c) Quality of services and measures to ensure their continuity;
(d) Environmental protection; 15|
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(e) Socia and economic development potential offered by the proposals.

9.2 The criteria for the evaluation and comparison of the financial and commercial pro-
posas may include the following:-

(a) The present value of the proposed amounts to be charged by the Contractor
under the Concession Agreement;

(b) The present value of any payments to be made by the Contracting Authority
under the Concession Agreement;

(c) The present value of any payments to be made by the Contractor under the
Concession Agreement;

(d) The costs for design and construction activities, annua operation and mainte-
nance costs, present value of capital costs,

(e) The extent of financial support, if any, expected from the Contracting Authority
or any other public sector entity;

(f) The soundness of the proposed financia arrangements and the acceptability to
the Authority of any documentation relating to the proposed financial arrange-
ments;

(g) The extent of acceptance of proposed contractual terms and any conditions
related to such acceptance.

9.3 The criteria for the selection of the Bidder or Bidders, as the case may be, shal be
determined by the Authority, taking into account the objectivesto be achieved by the
proposed Concession Agreement and al relevant facts, including proposals which
have been received. Such criteria shall be applied by the Contracting Authority fair-
ly and without discrimination as amongst al Bidders.

9.4 The Contracting Authority shall determine to what extent to make available to
Bidders details of the criteria referred to in this Article 9 but it shall ensure that al
Bidders receive the same information in relation to such criteria

Selection of Bidder or Bidders

10.1 The Contracting Authority shall, at such time as it deems appropriate and in accor-
dance with procedures already published, rank proposals received from Biddersin
accordance with the evaluation criteria and invite for final negotiation, the Bidder
that has obtained the highest rank. In addition to the Bidder that has obtained the
highest rank, the Contracting Authority may also invite for final negotiation the
Bidder that has obtained the next highest rank.

10.2 The Contracting Authority may at any time cease negotiations with any Bidder and
invite other Bidders, in the order of their ranking, to enter into negotiations for the
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award of the Concession Agreement. The following paragraph of this Article 10
shall apply to any such Bidder.

10.3 The Contracting Authority shall ensure that the Bidder or Bidders, as the case may
be, are aware of the manner in which negotiations for, and signing of the
Concession Agreement shall be concluded.

10.4 The Authority shall be authorised to make such arrangements as may be appropri-
ate in order to finalise contractual terms regarding the Concession Agreement and
any ancillary documentation, provided that all Bidders are treated fairly and with-
out discrimination.

Award of Concession Agreements without competitive procedures

11.1 A Contracting Authority may enter into a Concession Agreement without using the
procedures described in the foregoing Articles of Part I11 of this Law in the follow-
ing situations:

(a) where there is an urgent need for ensuring continuity in the provision of a
service, and engaging in a competitive selection procedure would be impracti-
cal;

(b) in the case of Concession Agreements where the anticipated present value of
amounts to be charged by the Contractor, payments to be made by the
Contracting Authority or payments to be made by the Contractor under the
Concession Agreement do not exceed [  ;

(c) where the Concession Agreement relates to mattersinvolving national security;]

(d) where there is only one source reasonably capable of providing the service or
facility required pursuant to the Concession Agreement;

(e) where a competitive tendering procedure has aready been followed but no sat-
isfactory applications or proposals were received, and in the opinion of the
Contracting Authority the use of a further competitive tendering procedure
would not result in the award of a Concession Agreement;

(f) where the entering into of the Concession Agreement is consequent upon the
default of a Contractor and the transaction is with adifferent Contractor who has
been invited (pursuant to rights contained in the Concession Agreement entered
into with the defaulting Contractor or related documents) to enter into the
Concession Agreement by banks or other financial institutions who have ad-
vanced loans to the defaulting Contractor and one of the principal purposes for
the transaction is in order to enable such loans to be discharged from revenues
which would be paid to the new Contractor. 17|
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11.2 Where the Contracting Authority intends to award a Concession Agreement pursu-

ant to thisArticle 11:

(a) The Contracting Authority shall publish [in the Official Gazette] notice of its
intention to make the award together with the reasons for making the award;

(b) The Contracting Authority shall take such steps as it deems to be appropriate in
order to secure the best value for money from the Contractor, taking into
account dl relevant factors, including the degree of risk to be assumed by the
Contractor;

provided that nothing in this Article 11.2 shall require the Contracting Authority

to publish information which it deems to be adverse to the interests of national

security.

Notice of award
12.1 The Contracting Authority shall cause notice of the award of any Concession

Agreement to be published [in the Official Gazette]. The details to be published
shall include the name of the Contractor and a summary of the principal terms of
the Concession Agreement (but shall not include any information which is confi-
dentia to the Contractor).

[V.VALIDITY

Review of project award and validity of the Concession agreement
13.1 The [the enacting Sate indicates the competent body] shall have the power to

review the selection procedure and the contract documentation for any Concession
Agreement and to certify that the procedures provided for in this Law aswell asany
other relevant legidation of (the enacting State) have been complied with and that
the Concession Agreement has been vaidly entered into.

13.2 No Concession Agreement in respect of which a certification in accordance with

Article 13.1 has been issued shall be deemed invalid or void by reason of any fail-
ure to comply with any requirement referred to in Part |11 of this Law or any other
reason related to the award or entering into of the Concession Agreement for aslong
as any moneys under a Designated L oan Financing remain outstanding.

13.3Article 13.1 and 13.2 shall not affect or limit (i) any provision in any Concession

Agreement relating to termination or otherwise concerned with the consequences
of any impropriety or defect in the procedure for the award or entering into of any
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Concession Agreement or (ii) any liability of any person or persons for any wrong-
ful act relating to the award or entering into of a Concession Agreement.

V. CONTENTS OF THE CONCESSION AGREEMENT

Party autonomy

14. Provided the requirements of the selection procedures under Part 111 of this Law are
complied with, the terms of any Concession Agreement shall be a matter for
negotiation. Nothing herein shall restrict the power of the Authority to agree an
amendment to the Concession Agreement if it deemsit to bein the public interest to
do so.

Elements of the Concession Agreement

15. The Concession Agreement shall, unless the Contracting Authority determines other-
wise, contain provisions, inter alia, on the following matters:

(8) Nature and scope of works to be performed and services to be provided by the
Contractor;

(b) Any conditions precedent to the entry into force of the Concession Agreement;
(c) Duration of the Concession Agreement;
(d) Degree of exclusivity;

(e) Nature of the property interests of the partiesin real and personal assets which
are to be constructed or provided (if any) or which are the subject of any works
or services to be provided pursuant to the Concession Agreement;

(f) The date or dates by which any works have to be completed;

(g9) Such restrictions or conditions as may be agreed on the transfer of a controlling
interest in the capital of a Contractor;

(h) Any payments that the Contracting Authority is required to make in considera-
tion for services provided or work done by the Contractor;

(i) The obligations, if any, of the Contractor to ensure continued and non-discrimi-
natory access for third parties to the facility and/or services provided pursuant to
the Concession Agreement; 19|
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() Therights, if any, of the Contractor to charge third parties for services provided
pursuant to the Concession Agreement;

(k) Methods for the adjustment of payments due to the Contractor by the Contract-
ing Authority or by third parties;

() The rights of the parties to assign their rights, whether by way of security or
otherwise and any conditions applicable thereto;

(m) Any requirements concerning guarantees of performance that the Contractor
may be required to provide or any insurance policies that the Contractor may
be required to maintain in connection with the construction or the operation of
the facility;

(n) Obligations of the Contractor, if any, relating to the protection of the environ-
ment;

(o. Obligations of the Contracting Authority to provide land and/or other facilities;

(p) Any rights of the Contracting Authority to monitor the performance of the
Contractor’s obligations, including the Contracting Authority’s rights to inspect
the relevant facilities;

(q) The circumstances under which either party may terminate or seek renegotiation
of the Concession Agreement;

(r) Any payments required to be made by either party to the other or for any reason
other than as consideration for works or services,

(s) Remedies available to the Contracting Authority and the Contractor in the event
of default by the other party;

(t) The circumstances under which the Contracting Authority or a designated third
party may (temporarily or otherwise) take over the operation of the facility or
any other function of the Contractor for the purpose of ensuring the effective and
uninterrupted supply of services or goods which are the subject of the Conces-
sion Agreement in the event of serious failure by the Contractor to perform its
obligations;

(u) Taxation and fiscal matters;

(v) The relationship between the Concession Agreement and other relevant agree-
ments;

(w) Any applicable provision on force majeure and the conseguences of changesin
law;

(x) Governing law;
(y) Settlement of disputes;
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(2) Inrelation to Natural Resources, provisions, inter aia, on the following matters;

(i) A description of the geographical area covered by the Concession Agree-
ment;

(i) Thedetermination of and provisionsfor the payment of royalties and other
fees payable or for the quantities of product shared by the Contractor;

(iii) Ownership rightsin relation to the relevant Natural Resources,

(iv) Arrangements regarding marketing and sale of the relevant Natural Re-
SOUrces.

Security Interests

16. The Contractor may create security over its rights to any payments of any kind
received or receivable by it pursuant to or in connection with a Concession Agree-
ment without prejudice to its right to create security over any other part of its prop-

erty.

Settlement of disputes

17. The Contracting Authority shall have the power to agree to dispute settlement proce-
dures and provisions regarded by it and other relevant parties as suited to the needs
of any project which is the subject of a Concession Agreement, including interna-
tional arbitration.

Stabilisation Clause

18. A Contracting Authority is authorised to enter into a binding commitment on behalf
of the State which shall have the effect of providing appropriate assurances in favour
of the Contractor that it will be protected against the financial consequences of leg-
islation which becomes effective after the date of the Concession Agreement subject
to the following limitations:-

(a) the financial consequences must be clearly and precisely described;

(b) the commitment shall terminate upon the termination of the Concession
Agreement;

(c) the nature of the legislation must be described.

21
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EXPLANATORY NOTES

SCOPE OF BASIC ELEMENTS

The following explanatory notes refer to sections |. Scope of the Law and Defini-
tions; 11.The Concession agreement; 1V. Validity; and V. Contents of the Concession
Agreement.

The Basic Elements deal with the following principal aress:

1. The powers of government entities (referred to in the Provisions as “Contracting
Authorities”) to enter into Concession Agreements and the binding effect of Conces-
sion Agreements on the host state.

2. Procurement procedures.

3. The effect of corrupt practices or other defects in the award procedure on the vaidity
of the Concession Agreement.

4. The contents of the Concession Agreement.
5. The creation of security over the Concession Agreement.
6. Dispute resolution.

The public private partnership structure frequently involves the use of debt finance,
on a limited recourse basis, from the private sector. As a result, the negotiation and
implementation of Concession Agreements usually involves three principal interested
parties, i.e. the host government, the Contractor and the Contractor’s financiers (which
may include not only private sector banks but also institutions such as export credit agen-
cies and multilateral development institutions). These transactions tend to be extremely
complex and the successful conclusion of them can take a protracted period of time.
Because the transactions involve issues which are by no means predictable and each
transaction tends to be sui generis the Basic Elements are, for the most part, of aframe-
work nature and have avoided being prescriptive (for example in relation to what the
Concession Agreement provides) as far as possible.
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Powers of Contracting Authorities

Article 3.1 of the Basic Elements provides that Contracting Authorities shall have
the power to enter into Concession Agreements with any person or persons and also to
enter into ancillary or related agreements, including any such agreements which are for
the purpose of facilitating any related financing. There is thus no restriction on a
Contracting Authority entering into a Concession Agreement with any person of any
kind (including a company, an individual or aforeign national) as long as the person has
legal persondity under the law of the host state. It is left for the host state to describe
fully which entities may be Contracting Authorities (see Article 2 (C)). Host states
should, wherever possible, use language which is precise and unambiguous for the
description of aContracting Authority in the definitive Law. Article 3.1 providesthat any
entity which satisfies the definition of Contracting Authority will have the power to exe-
cute the documentation typically used in a public private partnership, including, for
example, direct agreements with the Contractor’s financiers. Article 3.2 confirms that an
agreement executed by a Contracting Authority shall, unless otherwise stated on itsface,
be binding on the host state or,. as the case may be, a specific municipal, provincial or
federa state authority. To the extent that there may be constitutional or other doubts as
to the effect of a Contracting Authority entering into an agreement of the kind described
in Article 3.1, host governments are recommended to adopt a provision of the kind set
out in Article 3.2. Contractors and their financiers will wish to know that the contracts
they enter into are legally binding and that thereis no doubt as to the nature of the coun-
terparty which is bound by that contract.

Article 4 may be used for host states that wish to exclude Concession Agreements
in particular sectors. Some countries have particular sensitivities about using public pri-
vate partnerships in certain sectors of the economy (e.g. defence) where as others have
tended to be relatively permissive. The definition of Concession Agreement in the
Provisions (see Article 2 (b)) refers to construction, refurbishment or provision of
Infrastructure as well as the exploration for/and exploitation of Natural Resources. The
Provisions also include a definition of Infrastructure which is very widely drawn and
open ended (see Article 2 (€) throughout and especially sub paragraph xiii). Natural
Resourcesis also defined in Article 2 (f).

Procurement procedures

Articles 5 — 12 inclusive dea with procurement procedures. Most host states will
wish to consider such procedures as an inherent part of any legislative framework for
new capital projects. Article 5.2 sets out the basic requirement that all Bidders must be
treated fairly and without discrimination. 23|
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Article 6.1 sets out the publicity requirements for any new project and incorporates
the concept of “preselection” i.e. the basic thresholds which Bidders must surmount if
they are to be considered for the competition proper. Following pre-selection, Article 7
requires Bidders to submit detailed proposals. In certain cases (for example complex pri-
vately financed public private partnerships), Contracting Authorities may use the proce-
dures described in Article 8 which allows Bidders to submit proposals based upon “out-
put specifications’ rather than extremely detailed project specifications.

The Basic Elements facilitate the procedure commonly followed by host states in
connection with new, privately financed, infrastructure and energy projects but do leave
host states a certain amount of latitude as to the precise procedures (e.g. the use of draft
documentation on which Bidders must base their comments) so that the exact rules of
the competition can be framed according to the specific circumstances.

Evaluation criteria are suggested in Article 9 and these include the technical suit-
ability of any particular proposal and its cost as well as “the extent of acceptance of con-
tractual termsand any conditions related to such acceptance”. It is not arequirement that
the Contracting Authority reveds dl criteria to Bidders as long as it ensures that all
Bidders receive the same information regarding such criteria (Article 9.4).

Article 10 permitsthe selection of more than one preferred Bidder and also provides
for the possibility of Bidders dropping out of any particular competition and being repla:
ced by other Bidders.

Article 11 sets out alimited number of circumstances where the host state may wish
to enter into arrangements for a new project without using competitive procedures e.g.
where there is an urgent need for the facility and engaging in a competitive selection
procedure would be impractical. Article 11.1 (f) specifically disapplies the competitive
procedures in the situation commonly described as “ step-in” (see 6 below) where finan-
cia institutions, as part of the enforcement of security, substitute the Contractor to whom
they have lent funds with a new Contractor (which is sometimes a special purpose vehi-
cle controlled by the lenders).

The effect of corrupt practices on the Concession Agreement

Article 13 attempts to deal with the constitutiona and ethica dilemma produced by
fraud or other corrupt practices on award procedures where innocent third parties have
relied on a Concession Agreement which they believed had been validly entered into. It
isin the interests of the international community as well as the interest of any particular
host state that:
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(a) fraud and corrupt practices are eradicated as far as possible from award proce-
dures for new capital projects and, when they are discovered, are appropriately
punished; but also that:

(b) the legidative framework for foreign (and domestic) investment is such that
those who invest very substantial sums of money in a country’s infrastructure
can do so with reasonable certainty that the complex contractua structure on
which they rely for areturn of their investment and its repayment is reasonably
secure; investors will be prepared to take certain kinds of project risks but very
few investors are prepared to take the technical risk that fundamental project
contracts such as the Concession Agreement may be void or invalid.

Article 13 attempts to address the problem in the following manner:

(1) Host states reserve to themselves the power to review any particular selection proce-
dure and contract documentation and to have a competent body (say the Department
of Justice or equivalent) issue a certificate that the relevant procedures for the award
have been complied with and that the Concession Agreement has been validly ente-
red into;

(2) The certification referred to in (i) would not be a compulsory requirement for any
Concession Agreement to be valid; it is intended to be optional. However, where a
Concession Agreement is financed by funds from private sector banks and/or inter-
national ingtitutions and where there is any significant risk under the local law that a
Concession Agreement might be regarded as void if there has been any defect in the
procedure, it is likely that such financiers would insist upon the certification proce-
dure to be followed as a condition precedent to advancing any funds;

(3) Theissue of a certificate pursuant to Article 13.1 would provide a “ safe harbour” for
innocent investors since Article 13.2 provides that the Concession Agreement could
not then be “deemed invalid or void by reason of any failure to comply with the pro-
curement procedures’ or “any other reason related to the award or entering into of
the Concession Agreement for as long as any monies under a Designated Loan
Financing remain outstanding”;

(4) Theimportant element in Article 13.2 is the reference to monies under a“ Designated
Loan Financing”. The latter expression is defined in Article 2 (d) to mean “any
financing agreements or arrangement (including any re-financing) relating to the
financing of work (including services) done or to be done pursuant to a Concession
Agreement which is designated as such by written instrument by (for example) the
Department of Justice (or whichever entity a host state may choose for the purpose)”.
This definition therefore reguires a further “designation” and this would take the
form of a designation of a specific financing agreement or arrangement. 25|
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In order to obtain the protection of the safe harbour therefore two important docu-
ments have to be obtained from senior host government representativesi.e. (a) the cer-
tification of the validity of the Concession Agreement pursuant to Article 13.1 and (b)
the designation of the financing pursuant to the definition of “ designated loan financing”.
No doubt host states would wish to adopt appropriate administrative procedures which
must be satisfied prior to any such certificates or designations being issued. With these
safeguards it is thought appropriate that the “safe harbour” would operate for the bene-
fit of investors — but only so long as debt finance remains outstanding 1.

It isimportant to note, however, that these safe harbour provisions do not “affect or
limit (i) any provision in any Concession Agreement relating to termination or otherwise
concerned with the consequences of any impropriety or defect in the procedure for the
award or entering into of any Concession Agreement or (ii) any liability of any person
or persons for any wrongful act relating to the award for entering into of a Concession
Agreement” (seeArticle 13.3). Asaresult, if a Contractor’s financiers advance funds on
the security of a Concession Agreement which on its face contains provisions entitling a
host state to terminate if some fraud in the award is discovered then those financiers
accept the risk of such termination because it is apparent to them from a reading of the
document on which they have relied (and on which, in dl likelihood, they would have
had an opportunity to comment prior to its conclusion). Article 13 does not therefore pro-
tect a financier against a known risk which is apparent from the terms of the documen-
tation. It also enables host states to negotiate clauses of this natureif they think that, with
appropriate conditions and qualifications, such clauses might be acceptable or “bank-
able” in the light of any specific circumstances.

Article 13.3 also makes it clear that the safe harbour does not avail any person or
persons who have actually been involved in any wrongful act; their liability under crim-
inal law or otherwise is completely unaffected by Article 13.

Contents of the Concession Agreement

Article 14 states the basic principle that the terms of a Concession Agreement “ shall
be a matter for negotiation”. However, the legidative tradition in many countriesis such
that Laws concerned with Concession Agreements frequently do describe the content of
such documents. Because, as stated above, transactions for public private partnerships
are complex and unpredictable it is generaly not desirable for Laws to be too prescrip-

1. The safe harbour provisions do not therefore assist projects which are financed only by equity. The
rationale for thisis that, generally, equity investors or “sponsors’ of projects are more likely to be able
to protect themselves against the risk of fraud or other corrupt practices than third party lenders.



MULTILATERAL CENTRE FOR PRIVATE SECTOR DEVELOPMENT ISTANBUL

tive as to the specific content of the documentation. Article 15 of the Provisions there-
fore contains a list of topic headings which might frequently be found in typical
Concession Agreements but clearly states that the Contracting Authority can “ determine
otherwise” if it does not think it appropriate that a particular matter should be addressed
in a Concession Agreement; it also leaves open the possibility of other Provisions being
contained in Concession Agreements which are not specifically listed.

Security interests, settlement of disputes and other matters

Article 16 specifically states that a Contractor can create security over its rights to
any payments received or receivable by it pursuant to or in connection with a Concession
Agreement “without prejudice to its right to create security over any other part of its
property”. Article 15 (1) aso refersto the rights of the partiesto assign their rights wheth-
er by way of security or otherwise. Public private partnerships are typically financed on
the basis of a security arrangement in favour of third party lenders which involves a
Contractor giving security over its rights (including rights to receive payments) under a
Concession Agreement. Naturally, this security would be of little value if project lenders
did not also have contractual assurances from the host state that, if they needed to en-
force that security, appropriate procedures could be followed which would alow the
Concession to continue and allowed them to “step-in” to the Concession Agreement
causing it to be performed in a manner which enabled their investment to be realised.
These “step-in” procedures would al so typicaly beinvoked if the Contracting Authority
itself had the right to terminate the Concession Agreement (whether or not this coincided
with an enforcement event in relation to the lenders' security). These arrangements are
usually contained in "direct agreements’ or similar documents (see 2 above and the
reference in Article 3.1 to “ancillary or related agreements’.

Article 17 enables Contracting Authorities to agree dispute settlement procedures
and provisions, including international arbitration, “ as suited to the needs of any project
which is the subject of a Concession Agreement”. It is important, if international fund-
ing is to be attracted, that Contracting Authorities should not be forced by law to accept
only domestic dispute resolution (whether courts or arbitration).

Article 18 contains a “stabilisation clause” which permits Contracting Authorities
to enter into binding commitments on behalf of the host state which protect Contractors
against financia consequences of future legidation provided specific limitations are
observed e.g. the financia consequences must be “clearly and precisely described”.

Roger McCormick
Senior Partner
Freshfields 27|
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SELECTION OF THE CONTRACTOR

The following explanatory notes refer to Section I11: Sdlection of the Contractor.
General remarks

The present chapter deals with methods and procedures recommended for usein the
award of privately financed infrastructure projects. The Model Law expresses a prefer-
ence for the use of competitive selection procedures, while recognizing that, under
exceptional circumstances, concessions may be awarded without competitive procedures
(seeArticle 11.1).

Competition within structured, formal procedures helps achieve economy in the
award of public contracts. In connection with infrastructure projects, economy meansthe
selection of a Contractor that is capable of performing works and delivering services of
the desired quality at the most advantageous price or that offers the best commercial pro-
posal. In most cases, economy is best achieved by means of procedures that promote
competition among bidders. Competition provides them with incentives to offer their
most advantageous terms, and it can encourage them to adopt efficient or innovative
technologies or production methods in order to do so.

Article5.1

The selection procedures set forth in articles 5.1 to 12.1 of the Model Law are not
intended to displace, but merely to supplement the methods normally used for the award
of government contracts in the enacting State, such as tendering or other form of com-
petitive bidding. Nevertheless, the Model Law proposes a number of adaptations to take
into account the particular needs of privately financed infrastructure projects

Article 5.2

One of the paramount objectives of rules governing the selection of government
contractors is to promote the integrity of and confidence in the process. Thus, an ade-
quate selection system will usually contain provisions designed to ensure fair treatment
of bidders, to reduce or discourage unintentional or intentional abuses of the selection
process by persons administering it or by companies participating in it and to ensure that
selection decisions are taken on a proper basis.

Promoting the integrity of the selection process will help to promote public confi-
dence in the process and in the public sector in general. Bidders will often refrain from
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spending the time and sometimes substantial sums of money to participate in selection
proceedings unless they are confident that they will be treated fairly and that their propo-
sals or offers have a reasonable chance of being accepted. Those which do participate in
selection proceedings in which they do not have that confidence would probably increase
the project cost to cover the higher risks and costs of participation. Ensuring that selec-
tion proceedings are run on a proper basis could reduce or eliminate that tendency and
result in more favourable terms to the contracting authority.

In addition to ensuring fair and equal treatment of bidders, the host country should
have in place an effective system of sanctionsto guard against corruption by government
officials, including employees of the contracting authorities. These could include sanc-
tions of a crimina nature that would apply to unlawful acts of officials conducting the
selection process and of participating bidders. Conflicts of interest should aso be avoid-
ed, for instance by requiring that officials of the contracting authority, their spouses, rel-
atives and associates abstain from owning a debt or equity interest in a company partici-
pating in aselection process or accepting to serve as adirector or employee of such acom-
pany. Furthermore, the law governing the selection proceedings should obligate the con-
tracting authority to reject offers or proposal's submitted by a party who gives or agreesto
give, directly or indirectly, to any current or former officer or employee of the contracting
authority or other public authority a gratuity in any form, an offer of employment or any
other thing or service of value, as an inducement with respect to an act or decision of or
procedure followed by the contracting authority in connection with the selection proceed-
ings.

Pre-selection

Given the complexity of privately financed infrastructure projects the contracting
authority may wish to limit the number of bidders from whom proposals will subse-
quently be requested only to those who satisfy certain qualification criteria. In tradition-
a government procurement, the pre-selection proceedings may consist of the verifica
tion of certain formal requirements, such as adeguate proof of technical capability or
prior experience in the type of procurement, so that al bidders who meet the pre-selec-
tion criteria are automatically admitted to the tendering phase. The pre-selection pro-
ceedings for privately financed infrastructure projects, in turn, may involve elements of
evaluation and selection.

Article 6.1

In order to promote transparency and competition, it is advisable that the invitation
to the pre-selection proceedings be made public in a manner that reaches an audience
wide enough to provide an effective level of competition. The laws of many countries
identify publications, usually the official gazette or other official publication, in which
the invitation to the pre-selection proceedings is to be published. With a view to foster- 29 |
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ing participation of foreign companies and maximizing competition, the contracting
authority may wish to have the invitations to the pre-selection proceedings made public
also in alanguage customarily used in international trade, in a newspaper of wide inter-
national circulation or in arelevant trade publication or technical or professiond journal
of wide international circulation.

Pre-selection documents should contain sufficient information for bidders to be able
to ascertain whether the works and services entailed by the project are of atype that they
can provide and, if so, how they can participate in the selection proceedings, in addition to
generd information similar to the information typically provided in pre-selection docu-
ments under the enecating State’s general rules on public procurement.

Generally, bidders should be required to demonstrate that they possess the profes-
sional and technical qualifications, financial resources, equipment and other physical
facilities, managerial capability, reliability and experience necessary to carry out the pro-
ject. Additional criteria that might be particularly relevant for privately financed infra-
structure projects may include the ability to manage the financial aspects of the project
and previous experience in operating public infrastructure or in providing services under
regulatory oversight (for example, quality indicators of their past performance, size and
type of previous projects carried out by the bidders); the level of experience of the key
personnel to be engaged in the project; sufficient organizational capability (including
minimum levels of construction, operation and maintenance equipment); capability to
sustain the financing requirements for the engineering, construction and operationa
phases of the project (demonstrated, for instance, by evidence of the bidders= ability to
provide an adequate amount of equity to the project, and sufficient evidence from repu-
table banks attesting the bidder=s good financia standing). Qualification requirements
should cover al phases of an infrastructure project, including financing management,
engineering, construction, operation and maintenance, where appropriate. In addition,
the bidders should be required to demonstrate that they meet such other qualification cri-
teria as would typically apply under the general procurement laws of the host country.?

2. For example, that they have legal capacity to enter into the project agreement; that they are not
insolvent, in receivership, bankrupt or being wound up, their affairs are not being administered by a
court or ajudicial officer, their business activities have not been suspended and they are not the subject
of legal proceedings for any of the foregoing; that they have fulfilled their obligations to pay taxes and
social security contributionsin the State; that they have not, and their directors or officers have not, been
convicted of any criminal offence related to their professional conduct or the making of false statements
or misrepresentations as to their qualifications to enter into a procurement contract within a certain
period of years preceding the commencement of the selection proceedings or have not been otherwise
disqualified pursuant to administrative suspension or disbarment proceedings (see UNCITRAL Model
Law on Procurement of Goods, Construction and Services, art. 6, para. 1 (b)).
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Qualification requirements should apply equally to al bidders. A contracting
authority should not impose any criterion, requirement or procedure with respect to the
qualifications of biddersthat has not been set forth in the pre-sel ection documents. When
considering the professional and technical qualifications of bidding consortia, the con-
tracting authority should consider the individual specialization of the consortium mem-
bers and assess whether the combined qualifications of the consortium members are ade-
guate to meet the needs of al phases of the project.

Article 6.2

The award of privately financed infrastructure projects typicaly involves complex,
time-consuming and expensive proceedings, and the sheer scale of most infrastructure
projects reduces the likelihood of obtaining proposals from a large number of suitably
qudified bidders. In fact, competent bidders may be reluctant to participate in procure-
ment proceedings for high-value projects if the competitive field is too large and where
they run the risk of having to compete with unrealistic proposals or proposals submitted
by unqualified bidders. Therefore, Article 6.2 requires the Contracting Authority to limit
the number of prospective bidders, by drawing up alist of those bidders who will be sub-
sequently invited to submit proposals.

In some countries, practical guidance on selection procedures encourages domes-
tic contracting authorities to limit the prospective proposals to the lowest possible num-
ber sufficient to ensure meaningful competition (for example, three or four). For that
purpose, those countries apply a quantitative rating system for technical, manageria
and financial criteria, taking into account the nature of the project. Quantitative pre-
selection criteria are found to be more easily applicable and transparent than qualitative
criteriainvolving the use of merit points. However, in devising a quantitative rating sys-
tem, it is important to avoid unnecessary limitation of the contracting authority=s
discretionin ng the qualifications of bidders. The contracting authority may also
need to take into account the fact that the procurement guidelines of some multilatera
financial institutions prohibit the use of pre-selection proceedings for the purpose of
limiting the number of bidders to a predetermined number. In any event, where such a
rating system is to be used, that circumstance should be clearly stated in the pre-selec-
tion documents.

Whilethe criteria used for pre-selecting bidders should not be weighted again at the
evaluation phase, the contracting authority may wish to reserve itself the right to requi-
re, at any stage of the selection process, that the bidders again demonstrate their qualifi-
cations in accordance with the same criteria used to pre-select them. 31|
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Article 6.3

This provision authorises the Contracting Authority to negotiate a contract direct-
ly with one bidder, under the procedures set forth in Article 11.2in cases where only one
of the candidates has met the pre-selection criteria established by the Contracting
Authority.

Procedures for requesting proposals

Following the pre-selection of bidders, it is advisable for the contracting authority
to review its original feasibility study and the definition of the output and performance
requirements and to consider whether a revision of those requirements is needed in the
light of the information obtained during the pre-selection proceedings. At this stage, the
contracting authority should have already determined whether a single or a two-stage
procedure will be used to request proposals.

Article 7.1

The decision between having a single or atwo-stage procedure for requesting pro-
posalswill depend on the nature of the contract, on how precisely the technical require-
ments can be defined and whether output results (or performance indicators) are used
for selection of the Contractor. If it is deemed both feasible and desirable for the con-
tracting authority to formulate performance indicators or project specifications to the
necessary degree of precision or finality, the selection process may be structured as a
single-stage procedure. In that case, after having concluded the pre-selection of bidders,
the contracting authority would proceed directly to issuing afinal request for proposals.

When using a single-stage procedure, the contracting authority should invite the
bidders to submit final proposals with respect to the revised project specifications, per-
formance indicators and contractua terms. The request for proposals should generally
include al information necessary to provide a basis to enable the bidders to submit pro-
posals that meet the needs of the contracting authority and that the contracting authority
can compare in an objective and fair manner.

Article 7.2

This provision reflects the genera rule stated in Article 5.2., that the Contracting
Authority should ensure the transparency of the process and the fair and equal treatment
of all bidders. At the sametime, it gives the contracting authority some latitude in deter-
mining how the information is to be supplied to bidders.
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Article 7.3

General information to bidders should cover, as appropriate, those items which
are ordinarily included in solicitation documents or requests for proposals for the pro-
curement of goods, construction and services. Particularly important is the disclosure
of the criteria to be used by the contracting authority in determining the successful
proposal and the relative weight of such criteria (see commentary to Articles 91. And
9.2).

Paragraph (a)

Thelevel of detail provided in the specifications, as well as the appropriate balance
between the input and output elements, will be influenced by considerations of issues
such asthe type and ownership of the infrastructure and the allocation of responsibilities
between the public and the private sectors. It is generally advisable for the contracting
authority to bear in mind the long-term needs of the project and to formulate its specifi-
cationsin amanner that allows it to obtain sufficient information to select the bidder that
offersthe highest quality of services at the best economic terms. The contracting author-
ity may find it useful to formulate the project specifications in a way that defines ade-
quately the output and performance required without being overly prescriptive in how
that is to be achieved. Project specifications and performance indicators typically cover
items such as the following:

(i) Description of project and expected output. If the services require specific
buildings, such as a transport termina or an airport, the contracting authority
may wish to provide no more than outline planning concepts for the division of
the site into usage zones on an illustrative basis, instead of plans indicating the
location and size of individual buildings, as would normally be the casein tra-
ditional procurement of construction services. However, where in the judge-
ment of the contracting authority it is essentia for the bidders to provide de-
tailed technical specifications, the request for proposals should include, at least,
the following information: description of the works and services to be per-
formed, including technical specifications, plans, drawings and designs; time
schedule for the execution of works and provision of services; and the techni-
cal requirements for the operation and maintenance of the facility;

(i) Minimum applicable design and performance standards, including appropriate
environmental standards. Performance standards are typicaly formulated in
terms of the desired quantity and quality of the outputs of the facility. Proposals
that deviate from the relevant performance standards should be regarded as
non-responsive;

(iii) Quality of services. For projectsinvolving the provision of public services, the
performance indicators should include a description of the servicesto be pro- 33 |
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vided and the relevant standards of quality to be used by the contracting author-
ity in the evaluation of the proposals. Where appropriate, reference should be
made to any general obligations of public service providers as regards expan-
sion and continuity of the service so as to meet the demand of the community
or territory served, ensuring non-discriminatory availability of services to the
users and granting non-discriminatory access of other service providers to any
public infrastructure network operated by the Contractor, under the terms and
conditions established in the project agreement (see Article 15 (i)).

Paragraph (b)

It is advisable for the bidding documents to provide some indication of how the
contracting authority expects to alocate the project risks. Thisisimportant in order to
set the terms of debate for negotiations on certain details of the project agreement (see
Articles 10.1 and 10.2). If risk allocation is left entirely open, the bidders may respond
by seeking to minimize the risks they accept, which may frustrate the purpose of seek-
ing private investment for devel oping the project. Furthermore, the request of proposals
should contain information on essential elements of the contractual arrangements envis-
aged by the contracting authority, such as. (a) The duration of the concession or invita-
tionsto biddersto submit proposals for the duration of the concession; (b) Formulas and
indices to be used in adjustments to prices; () Government support and investment
incentives, if any; (d) Bonding requirements; (e) Requirements of regulatory agencies,
if any; (f) Monetary rules and regulations governing foreign exchange remittances; (g)
Revenue-sharing arrangements, if any; (h) Indication, as appropriate, of the categories
of assets that the Contractor would be required to transfer to the contracting authority
or make available to a successor Contractor at the end of the project period; (i) Where
anew Contractor is being selected to operate an existing infrastructure, a description of
the assets and property that will be made available to the Contractor; (j) The possible
aternative, supplementary or ancillary revenue sources (for example, concessions
for exploitation of existing infrastructure), if any, that may be offered to the successful
bidder.

It isuseful for the contracting authority to require that the final proposal's submitted
by the bidders contain evidence showing the comfort of the bidder=s main lenders with
the proposed commercia terms and allocation of risks, as outlined in the request for pro-
posals. Such arequirement might play auseful rolein resisting pressures to reopen com-
mercial terms at the stage of final negotiations. In some countries, bidders are required
toinitial and return to the contracting authority the draft project agreement together with
their final proposals as a confirmation of their acceptance of all termsin respect of which
they did not propose specific amendments.
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Paragraph (c)

Bidders should be instructed to provide the information necessary in order for the
contracting authority to evaluate the technical soundness of proposals, their operational
feasibility and responsivenessto standards of quality and technical requirements, includ-
ing the following information: (a) preliminary engineering design, including proposed
schedule of works; (b) project cost, including operating and maintenance cost require-
ments and proposed financing plan (for example, proposed equity contribution or debt);
(c) the proposed organization, methods and procedures for the operation and mainte-
nance of the project under bidding; (d) description of quality of services.

Bidders should be instructed to provide the information necessary in order for the
contracting authority to evaluate the financial and commercial elements of the proposals
and their responsiveness to the proposed contractua terms. The financial proposals
should normally include the following information:

(i) For projects in which the Contractor's income is expected to consist primarily
of talls, fees or charges paid by the customers or users of the infrastructure
facility, the financial proposal should indicate the proposed price structure. For
projects in which the Contractor’s income is expected to consist primarily of
payments made by the contracting authority or another public authority to
amortize the Contractor’sinvestment, the financial proposal should indicate the
proposed amortization payments and repayment period;

(ii) The present value of the proposed prices or direct payments based on the dis-
counting rate and foreign exchange rate prescribed in the bidding documents;

(iii) If it isestimated that the project would require financial support by the Govern-
ment, the level of such support, including, as appropriate, any subsidy or guar-
antee expected from the Government or the contracting authority;

(iv) The extent of risks assumed by the bidders during the construction and opera-
tion phase, including unforeseen events, insurance, equity investment and other
guarantees against those risks.

Article 7.4

This provision is designed to ensure fair and equal treatment of al bidders, while
affording the Contracting Authority sufficient flexibility in determining the manner in
which proposals have to be submitted.

In practice, proposals are typically need to be submitted in writing, signed and
placed in seaed envelopes. A proposa received by the contracting authority after the
deadline for the submission of proposals should not be opened and should bereturnedto 35|
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the bidder that submitted it. For the purpose of ensuring transparency, nationa laws often
prescribe formal procedures for the opening of proposals, usually at a time previously
specified in the request for proposals, and require that the bidders that have submitted
proposals, or their representatives, be permitted by the contracting authority to be pre-
sent at the opening of proposals. Such a requirement helps to minimize the risk that the
proposals might be altered or otherwise tampered with and represents an important guar-
antee of the integrity of the proceedings.

Inview of the complexity of privately financed infrastructure projects and the varie-
ty of evaluation criteria usually applied in the award of the project, it may be advisable
for the contracting authority to apply a two-step evaluation process whereby non-finan-
cia criteria would be taken into consideration separately from, and perhaps before,
financial criteria so as to avoid situations where undue weight would be given to certain
elements of the financial criteria (such as the unit price) to the detriment of the
non-financia criteria.

To that end, in some countries bidders are required to formulate and submit their
technical and financial proposalsin two separate envelopes. The two-envelope system is
sometimes used because it permits the contracting authority to evaluate the technical
quality of proposals without being influenced by their financial components. However,
the method has been criticized as being contrary to the objective of economy in the
award of public contracts. In particular, thereis said to be adanger that, by selecting pro-
posalsinitially on the basis of technical merit aone and without referenceto price, acon-
tracting authority might be tempted to select, upon the opening of the first envelope, pro-
posals offering technically superior works and to reject proposals offering less sophisti-
cated solutions that nevertheless meet the contracting authority=s needs at an overdll
lower cost. Internationa financial ingtitutions, such as the World Bank, do not accept the
two-envel ope system for projects financed by them because of concerns that the system
gives margin to a higher degree of discretion in the evaluation of proposals and makes it
more difficult to compare them in an objective manner.

As an dternative to the use of a two-envelope system, the contracting authorities
may require both technical and financia proposals to be contained in one single propo-
sal, but structure their evaluation in two stages. At aninitial stage, the contracting author-
ity typicaly establishes a threshold with respect to quality and technical aspects to be
reflected in the technical proposals in accordance with the criteria as set out in the
request for proposals, and rates each technical proposal in accordance with such criteria
and the relative weight and manner of application of those criteria as set forth in the
request for proposals. The contracting authority then compares the financia and com-
mercia proposals that have attained arating at or above the threshold. When the techni-
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cal and financial proposals are to be evaluated consecutively, the contracting authority
should initially ascertain whether the technical proposals are prima facie responsive to
the request for proposals (that is, whether they cover all items required to be addressed
in the technical proposals). Incomplete proposals, as well as proposals that deviate from
the request for proposals, should be rejected at this stage. While the contracting author-
ity may ask bidders for clarifications of their proposals, no change in a matter of sub-
stance in the proposal, including changes aimed at making a non-responsive proposal
responsive, should be sought, offered or permitted at this stage.

Article 7.5

The contracting authority may find it useful to convene meetings with bidders to
clarify questions concerning the request for proposals and accompanying documenta-
tion. The contracting authority should treat proposals in such a manner as to avoid the
disclosure of their contents to competing bidders. Any discussions need to be confiden-
tial and one party to the discussions should not reveal to any other person any technical,
financial or other information relating to the discussions without the consent of the other

party.

Article 7.6

With aview to ensuring transparency and egual treatment of bidders, this provision
requires the Contracting Authority to publish the procedures to be used for submission
and consideration of proposals.

Article 7.7

The right of the contracting authority to modify the request for proposals isimpor-
tant in order to enableit to obtain what is required to meet its needs. It istherefore advis-
able to authorize the contracting authority, whether on its own initiative or as a result of
arequest for clarification by a bidder, to modify the request for proposals by issuing an
addendum at any time prior to the deadline for submission of proposals. However, when
amendments are made that would reasonably require bidders to spend additional time
preparing their proposals, such additional time should be granted by extending the dead-
line for submission of proposals accordingly.

Generally, clarifications, together with the questions that gave rise to the clarifica
tions, and modifications must be communicated promptly by the contracting authority to
all bidders to whom the contracting authority provided the request for proposals. If the
contracting authority convenes a meeting of bidders, it should prepare minutes of the
meeting containing the requests submitted at the meeting for clarification of the request 37
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for proposals and its responses to those requests and should send copies of the minutes
to the bidders.

Article 7.8

This provision allows the Contracting Authority to establish minimum requirements
inorder for proposals to be regarded as responsive. When the technical and financial pro-
posals are to be evaluated consecutively, the contracting authority should initially ascer-
tain whether the technical proposals are prima facie responsive to the request for pro-
posals (that is, whether they cover all items required to be addressed in the technical
proposals). Incomplete proposals, as well as proposals that deviate from the request for
proposals, should be rejected at this stage. While the contracting authority may ask
bidders for clarifications of their proposals, no change in a matter of substance in the
proposal, including changes aimed at making a non-responsive proposal responsive,
should be sought, offered or permitted at this stage.

Procedure for Complex Projects

This procedure should be used in situations where it is not feasible for the contract-
ing authority to formulate its requirement in sufficiently detailed and precise project
specifications or performance indicators to permit proposals to be formulated, evaluated
and compared uniformly on the basis of those specifications and indicators. This may be
the case, for instance, when the contracting authority has not determined the type of tech-
nica and material input that would be suitable for the project in question (for example,
the type of construction material to be used in a bridge). In such cases, it might be con-
sidered undesirable, from the standpoint of obtaining the best value, for the contracting
authority to proceed on the basis of specifications or indicators it has drawn up in the
absence of discussions with bidders as to the exact capabilities and possi ble variations of
what is being offered. For that purpose, the contracting authority may wish to divide the
selection proceedings into two stages and allow a certain degree of flexibility for discus-
sions with bidders.

Article 8.1

Where the selection procedure is divided into two stages, the initial regquest for pro-
posals typically calls upon the bidders to submit proposals relating to output specifica-
tions and other characteristics of the project as well asto the proposed contractual terms.
The invitation for bids would alow bidders to offer their own solutions for meeting the
particular infrastructure need in accordance with defined standards of service. The pro-
posals submitted at this stage would typically consist of solutions on the basis of a con-
ceptua design or performance indicators without indication of financial elements, such
as the expected price or level of remuneration.
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To the extent the terms of the contractual arrangements are already known by
the contracting authority, they should be included in the request for proposals, pos-
sibly in the form of a draft of the project agreement. Knowledge of certain contrac-
tual terms, such as the risk allocation envisaged by the contracting authority, is
important in order for the bidders to formulate their proposals and discuss the
Abankability@ of the project with potential lenders. The initia response to those
contractual terms, in particular the risk alocation envisaged by the contracting
authority, may help the contracting authority assess the feasibility of the project as
originaly conceived. However, it is important to distinguish between the procedure
to request proposals and the negotiation of the final contract, after the project has
been awarded. The purpose of thisinitial stage is to enable the contracting authority
to formulate its requirement subsequently in a manner that enables a final competi-
tion to be carried out on the basis of a single set of parameters. The invitation of ini-
tial proposals at this stage should not lead to a negotiation of the terms of the con-
tract prior to its final award.

Article 8.2

This provision stresses the need for the contracting authority to ensure the transpa-
rency of the process and the fair and equal treatment of al bidders (see also Article 5.2).
At the same time, it gives the contracting authority some latitude in determining how the
information isto be supplied to bidders.

Article 8.3

The contracting authority may then convene a meeting of bidders to clarify ques-
tions concerning the request for proposals and accompanying documentation. The con-
tracting authority may, in the first stage, engage in discussions with any bidder concern-
ing any aspect of its proposal. The contracting authority should treat proposalsin such a
manner asto avoid the disclosure of their contents to competing bidders. Any discussions
need to be confidential and one party to the discussions should not reveal to any other
person any technical, financia or other information relating to the discussions without
the consent of the other party.

Following those discussions, the contracting authority should review and, as appro-
priate, revise the initial project specifications. In formulating those revised specifica-
tions, the contracting authority should be allowed to delete or modify any aspect of the
technical or quality characteristics of the project originally set forth in the request for
proposals and any criterion originally set forth in those documents for evaluating and
comparing proposals. Any such deletion, modification or addition should be communi-
cated to bidders in the invitation to submit final proposals. Bidders not wishing to sub- 39|
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mit afina proposal should be alowed to withdraw from the selection proceedings with-
out forfeiting any security that they may have been required to provide.

Evaluation criteria

The award committee should rate the technical and financial elements of each pro-
posal in accordance with the predisclosed rating systems for the technical evaluation cri-
teriaand should specify in writing the reasons for itsrating. Generally, it isimportant for
the contracting authority to achieve an appropriate balance between evaluation criteria
relating to the physical investment (for example, the construction works) and evaluation
criteriarelating to the operation and maintenance of the infrastructure and the quality of
services to be provided by the Contractor. Adequate emphasis should be given to the
long-term needs of the contracting authority, in particular the need to ensure the contin-
uous delivery of the service at the required level of quality and safety.

Article 9.1

Technical evaluation criteria are designed to facilitate the assessment of the techni-
cal, operational, environmental and financing viability of the proposal vis-avis the pre-
scribed specifications, indicators and requirements prescribed in the bidding documents.
To the extent practicable, the technical criteria applied by the contracting authority
should be objective and quantifiable, so as to enable proposals to be evaluated objec-
tively and compared on acommon basis. This reducesthe scope for discretionary or arbi-
trary decisions. Regulations governing the selection process might spell out how such
factorsareto be formulated and applied. Technical proposalsfor privately financed infra-
structure projects are usualy evaluated in accordance with the following criteria:

(i) Technical soundness. Where the contracting authority has established mini-
mum engineering design and performance specifications or standards, the basic
design of the project should conform to those specifications or standards.
Bidders should be required to demonstrate the soundness of the proposed con-
struction methods and schedules;

(ii) Operational feasibility. The proposed organization, methods and procedures for
operating and maintaining the completed facility must be well defined, should
conform to the prescribed performance standards and should be shown to be
workable;

(iii) Quality of services. Evaluation criteria used by the contracting authority should
include an analysis of the manner in which the bidders undertake to maintain
and expand the service, including the guarantees offered for ensuring its conti-
nuity;
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(iv) Environmental standards. The proposed design and the technology of the pro-
ject to be used should be in accordance with the environmenta standards set
forth in the request for proposals. Any negative or adverse effects on the envi-
ronment as a consequence of the project as proposed by the bidders should be
properly identified, including the corresponding corrective or mitigating meas-
ures;

(v) Socia and economic development potential. Under this criterion, the contract-
ing authority may take into account the potential for social and economic devel-
opment offered by the bidders, including benefits to underprivileged groups
of persons and businesses, domestic investment or other business activity, the
encouragement of employment, the reservation of certain production for
domestic suppliers, the transfer of technology and the devel opment of manage-
rial, scientific and operational skills.

Article 9.2

In addition to criteria for the technical evaluation of proposals, the contracting
authority needs to define criteria for assessing and comparing the financial proposals.
Criteria typically used for the evaluation and comparison of the financial and commer-
cia proposasinclude, as appropriate, the following:

(i) The present value of the proposed talls, fees, unit prices and other charges over
the concession period. For projects in which the Contractor=s income is
expected to consist primarily of tolls, fees or charges paid by the customers or
users of theinfrastructure facility, the assessment and comparison of the finan-
cia elements of the final proposals is typically based on the present value of
the proposed tolls, fees, rentals and other charges over the concession period
according to the prescribed minimum design and performance standards;

(ii) The present value of the proposed direct payments by the contracting author-
ity, if any. For projects in which the Contractor=s income is expected to con-
sist primarily of payments made by the contracting authority to amortize the
Contractor=s investment, the assessment and comparison of the financia ele-
ments of the final proposalsis typically based on the present value of the pro-
posed schedule of amortization payments for the facility to be constructed
according to the prescribed minimum design and performance standards, plans
and specifications;

(iii) The present vaue of the proposed payments to be made by the Contractor
under the Concession Agreement. For projects involving research and exploi-
tation of natural resources (oil, minerals and the like) the Contractor is often
required to make payments or offer a share of its revenue to the Contracting 41|
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Authority. Evaluation of this aspect of the proposal is typically based on the
global amount offered over the contract period;

(iv) The costs for design and construction activities, annual operation and mainte-
nance costs, present value of capital costs and operating and maintenance
costs. It is advisable for the contracting authority to include these items among
the evaluation criteria so as to permit an assessment of the financial feasibility
of the proposdls;

(v) Theextent of financial support, if any, expected from the Government. Govern-
ment support measures expected or required by the bidders should be included
among the evaluation criteria as they may entail significant immediate or con-
tingent financial liability for the Government;

(vi) Soundness of the proposed financia arrangements. The contracting authority
should assess whether the proposed financing plan, including the proposed
ratio between equity investment and debt, is adequate to meet the construction,
operating and maintenance costs of the project;

(vii) The extent of acceptance of the proposed contractual terms. Proposals for
changes or modifications in the contractual terms circulated with the request
for proposals (such as in those dealing with risk allocation or compensation
payments) may have substantial financial implications for the contracting
authority and should be carefully examined.

A comparison of the proposed tolls, fees, unit prices or other charges is an impor-
tant factor for ensuring objectiveness and transparency in the choice between equally
responsive proposas. However, it is important for the contracting authority to consider
carefully the relative weight of this criterion in the evaluation process. The notion of
Aprice@ usualy does not have the same vaue for the award of privately financed infra-
structure projects as it has in the procurement of goods and services. Indeed, the remu-
neration of the Contractor is often the combined result of charges paid by the users,
ancillary revenue sources and direct subsidies or payments made by the public entity
awarding the contract.

It flows from the above that, while the unit price for the expected output retains its
role as an important element of comparison of proposals, it may not always be regarded
as the most important factor. Of particular importance is the overal assessment of the
financial feasibility of the proposals since it allows the contracting authority to consider
the bidders ability to carry out the project and the likelihood of subsequent increasesin
the proposed prices. Thisisimportant with aview to avoiding project awards to bidders
that offer attractive but unrealistically low pricesin the expectation of being able to raise

|42 such prices once a concession is obtained.
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Selection of bidder or bidders
Article 10.1

The contracting authority should rank all responsive proposals on the basis of the
evaluation criteria set forth in the request for proposals and invite the best rated bidder
for final negotiation of certain elements of the project agreement. In order to enhance
competition, the Contracting Authority may also wish to invite for negotiations the bid-
der that has obtained the next highest rank. The final negotiations should be limited to
fixing the final details of the transaction documentation and satisfying the reasonable
requirements of the selected bidder=slenders. One particular problem faced by contract-
ing authorities is the danger that the negotiations with the selected bidder might lead to
pressures to amend, to the detriment of the Government or the consumers, the price or
risk allocation originaly contained in the proposal. Changes in essential elements of the
proposal should not be permitted, as they may distort the assumptions on the basis of
which the proposals were submitted and rated. Therefore, the negotiations at this stage
may not concern those terms of the contract which were deemed not negotiable in the
final request for proposals. The risk of reopening commercial terms at this late stage
could be further minimized by insisting that the selected bidder=s lenders indicate their
comfort with the risk allocation embodied in their bid at a stage where there is competi-
tion among bidders. The contracting authority=s financial advisers might contribute to
this process by advising whether bidders= proposals are redistic and what levels of
financial commitment are appropriate at each stage. The process of reaching financial
close can itself be quite lengthy.

Article 10.2

The contracting authority should inform the remaining responsive bidders that they
may be considered for negotiation if the negotiations with the bidder with better ratings
do not result in a project agreement. If it becomes apparent to the contracting authority
that the negotiations with the invited bidder will not result in a project agreement, the
contracting authority should inform that bidder that it is terminating the negotiations and
then invite for negotiations the next bidder on the basis of its ranking until it arrives at a
project agreement or rejects all remaining proposals. To avoid the possibility of abuse
and unnecessary delay, the contracting authority should not reopen negotiations with any
bidder with whom they have aready been terminated.

Award of concession without competitive procedures

Negotiations outside structured competitive procedures may have a number of dis-
advantages that make them less suitable to be used as a principal selection method in a
number of countries. Because of the high level of flexibility and discretion afforded to
the contracting authority, negotiations outside structured competitive proceduresrequire 43 |
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highly skilled personnel with sufficient experiencein negotiating complex projects. They
also require awell structured negotiating team, clear lines of authority and a high level
of coordination and cooperation among all the offices involved. The use of negotiations
for the award of privately financed infrastructure projects may therefore not represent a
viable dternative for countries that do not have the tradition of using such methods for
the award of large government contracts. Another disadvantage of those negotiations is
that they may not ensure the level of transparency and objectivity that can be achieved
by more structured competitive procedures. In some countries there might be concerns
that the higher level of discretion in those negotiations might carry with it a higher risk
of abusive or corrupt practices. In view of the above, the host country may wish to pre-
scribe the use of competitive selection procedures as a rule for the award of privately
financed infrastructure projects and to reserve concession awards without competitive
procedures only for exceptional cases.

Article 11.1

For purposes of transparency as well as for ensuring discipline in the award of
projects, it might be generally desirable for the law to identify the exceptional circum-
stances under which the contracting authority may be authorized to select the Contractor
without using competitive selection procedures. They may include, for example, the fol-
lowing:

(i) When there is an urgent need for ensuring immediate provision of the service
and engaging in a competitive selection procedure would therefore be imprac-
tical, provided that the circumstances giving rise to the urgency were neither
foreseeable by the contracting authority nor the result of dilatory conduct oniits
part. Such an exceptional authorization may be needed, for instance, in cases
of interruption in the provision of a given service or where an incumbent
Contractor fails to provide the service at acceptable standards or if the project
agreement is rescinded by the contracting authority, when engaging in a com-
petitive selection procedure would be impractical in view of the urgent need to
ensure the continuity of the service;

(i) In the case of projects of short duration and with an anticipated present value
of amounts to be charged by the Contractor, payments to be made by the
Contracting Authority or payments to be made by the Contractor under the
Concession Agreement do not exceed a a specified low amount;

(iii) Reasons of national defence or security;

(iv) Cases where there is only one source capable of providing the required service
(for example, because it can be provided only by the use of patented technology
| 44 or unique know-how);
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(v) When an invitation to the pre-selection proceedings or a request for proposals
has been issued, but no applications or proposals were submitted or al propo-
sals were rejected and, in the judgement of the contracting authority, issuing
a new request for proposals would be unlikely to result in a project award.
However, in order to reduce the risk of abuse in changing the selection method,
the contracting authority should only be authorized to award a concession with-
out using competitive selection procedures when such a possibility was ex-
pressly provided for in the origina request for proposals;

(vi) Where the entering into of the Concession Agreement is consequent upon the
default of a Contractor and the transaction is with a different Contractor who
has been invited to enter into the Concession Agreement by banks and other
financial ingtitutions who have advanced loans to the defaulting Contractor
and one of the principal purposes of the transaction isin order to enable such
loans to be discharged from revenues which would be paid to the new
Contractor. It has become a practice in large-scale project financing to include
in the relevant loan documentation clauses that allow the lenders to select,
with the consent of the contracting authority, a new Contractor to perform
under the existing project agreement have been included in anumber of recent
agreements for large infrastructure projects. Such clauses are typicaly sup-
plemented by a direct agreement between the contracting authority and the
lenders who are providing finance to the Contractor. The main purpose of such
adirect agreement isto allow the lendersto avert termination by the contract-
ing authority when the Contractor is in breach by substituting a Contractor
that will continue to perform under the project agreement in place of the
Contractor in breach.

Article 11.2

For the purpose of enhancing transparency, paragraph (a) requires that a notice of
the negotiation proceedings to be given to bidders in a specified manner. For example,
the contracting authority may be required to publish the notice in a particular publication
normally used for that purpose. Such notice requirements are intended to bring the pro-
curement proceedings to the attention of a wider range of bidders than might otherwise
be the case, thereby promoting competition. Given the magnitude of most infrastructure
projects, the notice should normally contain certain minimum information (a description
of the project, for example, or qualification requirements) and should be issued in suffi-
cient time to allow bidders to prepare offers. Generally the formal eligibility require-
ments applicable to bidders in competitive selection proceedings should also apply in
negotiation proceedings. 45 |
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Procedures to be followed in procurement through negotiation outside structured
competitive procedures are typically characterized by a higher degree of flexibility than
the procedures applied to other methods of procurement. That flexibility is upheld by
paragraph(b), which gives the Contracting Authority the power to conduct negotiations
asit seesfit. Nevertheless, it reminds the Contracting Authority of the need to secure the
best value for money from the Contractor.

In order to make the award proceedings as competitive as possible, it is advisable
to require the contracting authority to engage in negotiations with as many companies
judged susceptible of meeting the need as circumstances permit. Beyond such a genera
provision, there is no specific provision in the laws of some countries on the minimum
number of contractors or suppliers with whom the contracting authority is to negotiate.
The laws of some other countries, however, require the contracting authority, where
practicable, to negotiate with, or to solicit proposals from, a minimum number of bid-
ders (three, for example). The contracting authority is permitted to negotiate with a
smaller number in certain circumstances, in particular, when fewer than the minimum
number of potential bidders were available.

Another useful measure to enhance the transparency and effectiveness of negotia-
tions outside structured competitive procedures consists of establishing general criteria
that proposals are requested to meet (for example, general performance objectives or
output specifications), as well as criteria for evaluating offers made during the negotia-
tions and for selecting the winning Contractor (for example, the technical merit of an
offer, prices, operating and maintenance costs and the profitability and development
potential of the project agreement). Where more than one proposal is received, some
elements of competition may be usefully introduced in the negotiations. The contract-
ing authority should identify the proposals that appear to meet those criteriaand engage
in discussions with the author of each such proposal in order to refine and improve upon
the proposal to the point where it is satisfactory to the contracting authority. The price
of each proposal does not enter into those discussions. When the proposals have been
finalized, it may be advisable for the contracting authority to seek a best and final offer
on the basis of the clarified proposals. It is recommendable that bidders should include
with their final offer evidence that the risk allocation that the offer embodies would
be acceptable to their proposed lenders. From the best and final offers received, the
preferred bidder can then be chosen. The project would then be awarded to the party
offering the Amost economica@ or Amost advantageous@ proposal in accordance
with the criteria for selecting the winning Contractor set forth in the invitation to nego-
tiate.
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Notice of project award

Project agreements frequently include provisions that are of direct interest for
parties other than the contracting authority and the Contractor and who might have a
legitimate interest in being informed about certain essential elements of the project. This
is the case in particular for projects involving the provision of a service directly to the
genera public. For transparency purposes, it may be advisable to establish procedures
for publicizing those terms of the project agreement which may be of public interest.
Such a requirement should apply regardless of the method used by the contracting
authority to select the Contractor (for example, whether through competitive selection
procedures, direct negotiations or as a result of an unsolicited proposal). One possible
procedure may be to require the contracting authority to publish a notice of the award of
the project, indicating the essential elements of the proposed agreements, such as: (a) the
name of the Contractor; (b) a description of the works and services to be performed by
the Contractor; (c) the duration of the concession; (d) the price structure; (€) a summary
of the essential rights and obligations of the Contractor and the guarantees to be provided
by it; (f) a summary of the monitoring rights of the contracting authority and remedies
for breach of the project agreement; (g) a summary of the essential obligations of the
Government, including any payment, subsidy or compensation offered by it; and (h) any
other essential term of the project agreement, as provided in the request for proposals.

José Angelo Estrella Faria
Legal Officer

International Trade Law Branch
Office of Legal Affairs

United Nations
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INTERNATIONAL EXPERTS

Mr. Richard DRUMMOND
Lega Advisor

Export Credit Guarantee Agency
Exchange Tower - PO Box 2200
Harbour Exchange Square
LONDON E14 9GS

UNITED KINGDOM

Tel: 44 20 7512 7000
Fax: 44 20 7512 7052
Email: rdrummond@ecgd.gov.uk

Ms. Dolly MIRCHANDANI
Associate

Freshfields Bruckhaus Deringer
65 Fleet Street

London EC4Y 1HS

UNITED KINGDOM

Tel: 44 20 7785 2565
Fax: 44 20 7832 7001
Email: dolly.mirchandani @freshfields.com

Mr. Jose Angelo Estrella FARIA
Legal Officer

International Trade Law Branch —
Legal Affairs

Wagramerstrasse 5

Vienna International Centre
A-1400 Vienna- AUSTRIA

Tel: 43 1 26060 4070
Fax: 43 1 26060 5800
Email:Angelo.Faria@uncitral.org

Mr. Jirgen VOSS

Chief Advisor

Centre for Private Sector Development
Yali Kosku Cad. 19 Mayis Ishani 3.Kat
Eminonu I stanbul

TURKEY

Tel: 38044 220 7381
Fax: 38044 227 4018
Email: voss@buero.kiev.ua
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INTERNATIONAL EXPERTS (cont.)

Mr. Roger McCORMICK
Partner

Freshfields

62 Fleet Street

London EC4Y 1HS
UNITED KINGDOM

Tel: 44 20 7832 7036
Fax: 44 20 7832 7599
Email: rmccormick@freshfields.com

AZERBAIJAN

Mr. Gubad IBADOGLU
Accounting Expert
“Ekspert” Magazine
Baku

AZERBAIJAN

Tel: 99412 92 97 25
Fax: 99 412 92 97 25

Email: ekspert@azdata.net
BOSNIA AND HERZEGOVINA

Ms. NatasaVULIN

Head — Legal Department

Ministry of Foreign Trade & Economic
Relations

Musada9

Sargevo

BOSNIA AND HERZEGOVINA

Tel: 387 71 206 041
Fax: 387 71 206 041
Email: senah@hotmail.com

Mr. Nusraa MAMMADOV
Head of Department
Ministry of Taxes

Baku

AZERBAIJAN

Tel: 99 412 92 97 25
Fax: 99 412 92 97 25

Email: ekspert@azdata.net

Mr. Zoridav ZADRIC

Senior Official for Foreign Investment
Ministry of Foreign Trade & Economic
Relations

Musala9

Sargevo

BOSNIA AND HERZEGOVINA

Tel: 387 71 206 041
Fax: 387 71 206 041
Email: senah@hotmail.com
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BULGARIA

Mr. Emil ZHETCHEV
Head - Legal Department
Foreign Investment Agency
3 Sveta Sofia Str

1000 Sofia

BULGARIA

Tel: 359 2 980 0918
Fax: 359 2 980 1320
Email: e.zhetchev@bfia.org

GEORGIA

Mr. Kakha KALMAKHELIDZE
Director of Department

Coordination of Foreign Aid

Ministry of Foreign Affairs of Georgia
19 Chitael ze street

Thilis

GEORGIA

Tel: 99 532 25 37 58

Fax: 99 532 25 37 59
Email: kakhak @access.sanet.ge

KAZAKHSTAN

Ms. AliyaBAIMAGANOVA

Lawyer

Agency of the Republic of Kazakhstan on
Investment

33 ave Pobedyu Room 301

Astana 473000

KAZAKHSTAN

Tel: 73712 11 80 48
Fax: 73712 11 81 58
Email: diya@kazinvest.kz

Ms. Nelli NADIRASHVILI

Head of Staff

Committee for legal Affairs— Rule of
Law and Administrative Reforms
Parliament of Georgia

Thilis

GEORGIA

Tel: 995 99 55 46 64
Fax: 995 32 93 63 23
Email: neka_n@hotmail.com

Ms. Anar TOKUSHEVA

Legal Department - Lawyer

Agency of the Republic of Kazakhstan
on Investment

33 ave Pobedyu Room 301

Astana 473000

KAZAKHSTAN

Tel: 73712 11 80 48
Fax: 73712 11 81 58
Email: Anaral @kazinvest.kz
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