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COMPETITION LAW AND POLICY IN ROMANIA

Romanian Competition law no. 21/1996 was enacted on April 30, 1996 and entered into force on February 1st, 1997. The scope of the law is to protect, maintain and stimulate competition and a normal competitive environment, with a view towards promoting consumers’ interests. At the same time, it aims to observe the commitments set forth in Romania’ s Association Agreements, especially Art. 64 providing for the necessity to establish competition rules.

Number and classification of the analysed cases 


In 2000, the Competition Council analysed 437 cases, as follows:

A. 
Agreements, decisions and concerted practices (art. 5)
85                                                
    
Out of which:

    
- 
complaints
                                            20

    
- 
requests for negative clearance
         11

    
- 
notifications for block exemptions    
                     54

B. 
Abuse of dominant position (art. 6)     
22

    
Out of which:

     
- complaints
                                                                      21

     
- requests for negative clearance
            1

C. 
Economic concentrations (art. 11) 
                                237                                                    

D. 
Advisory Opinions 
          30

E. 
Opinions
                                                                   6 

F. 
Other cases*
     57

     
Out of which:

   
- Complaints
                                 54

      
- ex officio cases.              
            3


The following table presents the evolution of the cases analysed by the Competition Council between February 2, 1997 (date on which the Competition Law came into effect) and December 31, 2000: 

Cases 
1997
1998
1999
2000

Agreements, decisions, concerted practices (Art. 5) and abuse of dominant position (Art. 6)
72
73
77
107

Economic concentration (Art.11)
10
50
173
237

Advisory Opinions
41
57
75
30

Opinions and other requests for clarifications
19
7
29
6

Other cases
29
44
48
57

Total
171
231
402
437


The economic concentrations have the most important weight in the total number of cases, namely 54% in 2000 comparing to 43% in 1999, 22% in 1998 and 6% in 1997. 

Case analysis


The following table presents the cases analysed by the Competition Council in 2000 under different categories of practices and resolving way: 

Categories of cases
Total
Resolving way



Decisions
Letter without a decision
Pending

A. Complaints, ex officio cases, out of which:
98
62
21
15

      - Art. 5 (agreements)
20
12
3
5

      - Art. 6 (abuse of dominant position)
21
13
3
5

      - Other articles
23
13
6
4

      - Complaints that do not fall under the law
34
24
9
1

B. Requests for negative clearance
12
  9
-
3

C. Requests for individual exemptions
-
-
-
-

D. Notification for block exemptions
54
47
-
7



E. Economic concentrations
237
194
-
43

F. Advisory Opinions
30
-
30
-

G. Opinions and other requests for clarification
6
-
6
-

Total
437
312
57
68


The statistics indicate that, out of the 437 cases registered and analysed by Competition Council in 2000, 369 cases were solved.


The percentage of cases solved in 2000 was 84%, being approximately equal to the levels of the previous years (91% in 1998 and 88% in 1997).

Complaints to the Competition Council


In 2000, the Competition Council received 95 complaints alleging the violation of the Competition Law. Out of the total complaints, 20 complaints concerned the violation of article 5 (agreements among undertakings), 21 complaints concerned the abuse of dominant position (art. 6), 20 complaints concerned the violation of other articles of the law and 34 complaints did not concern the violation of the Competition Law.


The following table shows the evolution of complaints between 1997-2000:

Cases 


1997
1998
1999
2000

Complaints regarding agreements, decisions and concerned practices (Art. 5)
48
12
10
20

Complaints regarding abuse of dominant position (Art. 6)
3
30


18
21
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Complaints regarding other articles of the Law
14
11


13
20

Complaints which did not fall under the Law
15
28
35
34

Total


80
81
76
95

Investigations pursued by the Competition Council


In 2000, following the analysis of cases made by the Competition Council, 9 investigations were opened through the Order of the President of the Competition Council; 8 investigations opened in the previous years were continued in 2000. 10 of these 17 investigations were finalised till the end of the year and 7 are on going in 2001.


These 10 cases concluded by the Council’s rapporteurs regard:

- 
complaints on agreements, decisions and concerted practices
1

- 
economic concentrations
7

- 
omission of notification
2

 Competition Council decisions 

Between 01.01.2000 - 31.12.2000, the Competition Council issued 519 decisions, as follows:

a) decisions on the analysed cases
              548                  
    Out of which:

  - decisions resolving the cases, issued by the Competition Council 
530                                                                                                                                                        
  - decisions imposing fines to undertakings, issued by commissions
                15

  - decisions of the President of the Competition Council 

     regarding the appeals by undertakings 
                   3

b) decisions on the cases investigated by the Competition Office( 
11 

    Out of which:
      






        
   - decisions resolving the cases, issued by the Competition Council 
        8    

   - decisions imposing fines to undertakings, issued by commissions
1

    - decisions of the President of the Competition Council regarding the appeals

       by undertakings
                2

The following table presents the decisions on the cases analysed by the Competition Council:

Cases
Total
Out of which:





Decisions resolving cases
Decisions imposing fines
Decisions on appeals

A. Agreements, decisions and concerted practices (art.5), out of which:
289
284
2
3

- complaints
24
19
2
3

- requests for negative clearance
9
9
-
-

- requests for individual exemptions
-
-
-
-

- notifications for block exemptions
256
256
-
-

B. Abuse of dominant position (art.6)
13
13
-
-

C. Economic concentrations (art.11)
216
200((
14
2

D. Other cases
41
41
-
-

Out of which:





-  cases which fall under other articles
17
17
-
-

- cases which do not fall under the law
24
24
-
-

Total
559
538
16
5


Out of the 437 cases analysed in 2000, 312 cases were solved by decisions. The most decisions concern agreements and economic concentrations (90%). The remainder of 10% concerns decisions on the abuse of dominant position and other cases that do not fall under articles 5, 6 and 11, which were already mentioned, or do not fall under the Competition Law.


The number of decisions on agreements is still large due to the decisions following notifications for block exemptions.


Out of the 576 decisions issued by the Competition Council in 2000, on the basis of the Competition Law no. 21/1996 and of the Law on State aid no.143/1999, 19 decisions were appealed: 15 at the Bucharest Court of Appeals and 4 at the Supreme Court of Justice, administrative contentious section.

For 8 of the 15 appealed decisions, the sentences given by the Court of Appeals were in the favour of the Competition Council and remain definitive by non-appealing. 5 sentences issued by the Court of Appeals were appealed by the Competition Council at the Supreme Court of Justice, where the causes are on going.

2 of the appealed decisions were pending at the Court of Appeals at the end of the year.

4 of the 5 decisions made by the Competition Council’s President were appealed at the Supreme Court of Justice, pending at the end of the year.


In 2000, the Competition Council granted 30 favourable advisory opinions, as follows:


- 4 advisory opinions on draft Government Decrees;


- 26 advisory opinions on previous notifications for economic concentrations.

Anticompetitive practices

Agreements between undertakings


According to art.5, par.(1) and (2) the agreements between undertakings may be classified in: prohibited agreements – deemed “per se illegal” - and agreements excepted in the extent of meeting certain cumulative conditions. 


The benefit of exemption is individually granted for agreements proving that are cumulatively met the conditions stipulated in art. 5, par. (2) and, for certain categories of agreements, by meeting the criteria of qualifying into the categories established by Competition Council’s regulation.


In 2000, out of the 85 analysed cases, 70 were solved: 15 complaints, 8 requests for negative clearance, 47 notifications for block exemptions – and 15 were still pending at the end of the year.


The inventory of solved cases is, as follows:

Cases
Total
Solved cases




Without decision
By decision
Pending

Complaints
20
3
12
5

Requests for negative clearance
11
-
8
3

Individual exemptions
-
-
-
-

Block exemptions
54
-
47
7

Total
85
3
67
15


The Competition Council made 279 decision on the cases falling under art. 5 of the Competition Law, out of which 4 decisions on the cases still pending at the end of 1999. 

The following table inventories the decisions made by the Competition Council:

Cases
Total
Decisions


Other decisions



Authorisation

Commissions
Appeals

Complaints
15
2(
11
1
1

Non-intervention requests 
8
8
-
-
-

Block exemptions
256
253
3
-
-

Total
279
263
14
1
1

Complaints


Twenty complaints alleging infringements of art. 5(1) of the Competition Law were analysed in 2000. The cases were solved as follows: 12 by decisions, 3 by reasoned answer (without decision) and 5 were pending at the end of the year. 


Fifteen decisions were issued for the solved cases, out of which: 3 decisions for cases registered in 1999 and 10 decisions for cases registered in 2000; 1 decision solving an appeal and 1 decision imposing a sanction under art. 56, let.(a).

The following structure inventories the decisions made by the Council:

Decisions admitting the complaints
2

Decisions denying the complaints
11

Decisions imposing fines 
1

Decisions on the appeals
1

The Competition Council also issued decisions on 9 cases analysed by the Competition Office, as follows:

Decisions admitting the complaints
4

Decisions denying the complaints
2

Decisions imposing fines 
1

Decisions on the appeals
2

Abuse of dominant position (art.6)


Represents an anticompetitive practice that may have as object or as effect the distortion of trade and prejudice to consumers, being forbidden under the provisions of art. 6 of the Competition Law.


In 2000, 21 complaints were submitted at the Competition Council, claiming abusive use of dominant positions by anticompetitive practices and a request for non-intervention solved by a certifying decision. 


The complaints were solved as follows: 3 by reasoned answer (without decision), 13 were solved by decisions and 5 were still pending at the end of the year. 

The complaints were solved as follows:

· Number of cases
21

· By letter response, without decision
3

· Decisions

13

     Out of which:

     - admitting

-

     - rejecting


13

· Pending


5

The complaints solved by decisions were rejected as ungrounded

Economic Concentrations


The Competition Law defines in art.11(2) the situations when an economic concentration takes place:


- 
merger of two or more previously independent undertakings;


- 
acquisition of control over one or more undertakings by one or more persons, already holding the control over one or more undertakings.


The economic concentrations that have as effect the creation or strengthening of a dominant position, leading thus or likely to lead to a significant restriction, prevention or distortion of competition on the Romanian market or on a part of it are banned under the Law on competition no. 21/1996.


The economic concentrations exceeding the threshold stated under art.15 of the Competition Law no.21/1996 are subject to control and must be notified to the Competition Council. By Order of the President of the Competition Council, the threshold is periodically updated based on the evolution of general price index but not more frequently than every 6 months. Economic concentrations where the aggregate turnover of the involved undertakings exceeded 25 billion ROL were notified at the Competition Council during the analysed period. 


In 2000 a large number of economic concentrations was notified as a result of the small legal threshold of 25 billion ROL (approx. 1.250.000 EURO) and as a result of the large number of economic concentrations made by acquisition of control through purchasing shares and assets in the privatising process.


In 2001, the threshold stipulated in art. 15 of the Competition Law was updated through order of the Competition Council’s President from 25 billion ROL up to 65 billion ROL (approx. 3.250.000 EURO).


In 2000, the balance of the economic concentrations operations notified to the Competition Council is the following:

Total notified economic concentrations
237

- cases solved by decisions:
194

   - within the initial 30 days analysis period
187

   - following an investigation
7

- pending cases

43


The decisions on economic concentrations taken by the Competition Council are as follows:

- decisions on economic concentration notifications:
  194

- decisions concerning omissions  to notify economic concentrations:              
      2

- decisions by the Competition Council’ Commissions sanctioning 

   certain undertakings:  
                                                                                               14


- decisions by the President of the Competition Council on appeals by undertakings

  against certain decisions of the Commissions of the Competition Council:
      2

- decisions on recalculation the concentration authorisation fees       
                  6

   

Cases solved by decision following an investigation


Nine decisions following investigations were taken in 2000. Out of these, 7 concern notifications of economic concentrations and 2 concern omissions by undertakings to notify the economic concentrations in which they are involved.


For the 7 cases regarding notifications there were issued: 2 authorising decisions, 3 conditional authorising decisions and 2 rejecting decisions.

Tubman (international) Ltd case

Tubman (International) Ltd/SC Silcotub SA Zalau


Tubman (International) Ltd acquired from SOF (State Ownership Fund) 71,96 % of the social capital of SC Silcotub SA Zalau, 69,99% of the social capital of SC Laminorul SA Braila and 69,99% of the social capital of SC Petrotub SA Roman.


Following the notification of the economic concentration between Tubman (International) Ltd. and the above mentioned undertakings, the President of the Competition Council ordered an investigation to be opened.


The Competition Council issued 3 decisions as follows: 2 decisions approving under art. 52, par. (2), let a) the acquisition of SC Silcotub SA and Laminorul SA Braila and one decision prohibiting under art.52, par.(1), lat. b) the economic concentration between Tubman (International) Ltd. and SC Petrotub SA Roman.


With regard to the decision authorising the economic concentration between Tubman (International) Ltd. and SC Silcotub SA Zalau worth mentioning:


The industrial sector affected by the notified economic concentration is the tubs’ production;


A part of the SC Silcotub SA Zalau production concerns the industrial and civilian building and  plumbing. These tubs may have as substitute the longitudinal and helicoid soldered tubs, further referred to as ordinary tubs. On this market the competition is higher and consequently not affected by this economic concentration. Unsoldered tubs - that cannot have as substitute the soldered tubs, are called unusual tubs. The market of these tubs is affected by the control taking over by Tubman (International) Ltd. on SC Silcotub SA Zalau. 


The market segment is not altered by the economic concentration, as Tubman (International) Ltd. has never been present on the relevant market. 

The Competition Council authorises this economic concentration because no dominant position is to be created or consolidated on the relevant market having as effect a significant restraint or distortion of competition. 

Tubman (International)Ltd./SC Laminorul SA Braila 


Having regard to the decision authorising the economic concentration by acquisition of 69,99% from SC Laminorul SA Braila social capital by Tubman (International) Ltd., the control taking over on SC Laminorul means a downstream integration. Laminorul will use as raw material the refuses of Silcotub SA Zalau.


Having regard to the control of Duferco group upon Tubman (International) Ltd. and to the specific activities of this group, the case would also be of an upstream integration.

The Competition Council authorises this economic concentration because no dominant position is to be created or consolidated on the relevant market having as effect a significant restraint or distortion of competition. 

Tubman (International) Ltd/SC Petrotub SA Roman


The decision prohibiting the economic concentration made by the acquisition of 69,99% of SC Petrotub SA Roman social capital by Tubman (International) Ltd, ascertained that Tubman would have a dominant position on the relevant market if the economic concentration took place. The market share found by the Investigation report is 76,49%, resulting from the summation of the market shares held by Silcotub SA Zalau and Petrotub SA Roman.

Considering the fact that Silcotub and Petrotub competed on the relevant market, it becomes obviously that the merger of the two undertakings will have as effect at least the maintaining of the market share for a while.


Therefore, the economic concentration between Tubman (International) Ltd. (which controls SC Silcotub Zalau) and SC Petrotub SA Roman represents an horizontal economic concentration, acting on the affected relevant market.


Consequently, Tubman (International) Ltd will hold a dominant position on the relevant market, resulting in a significant restraint of the competition and in the possibility to eliminate the competitors. This possibility is facilitated by the fact that SC Petrotub SA Roman is the sole producer of unsoldered big tubs, this aspect affording the use of “cross subvention”.

For these reasons the Competition Council prohibited this economic concentration. The decision was appealed at the Bucharest Court of Appeal which sustained it. The decision of BCA was not appealed.

Michelin / Tofan holding case


In the year 2001 Competition Council has investigated the economic concentration through which COMPAGNIE FINANCIERE MICHELIN took over the control of TOFAN HOLDING SA . TOFAN HOLDING SA is a Romanian tyre producer and owns two tyres plants, one reconditioning plant and the national distribution system of tyres. The relevant markets are: market of motor car tyres  and  market of truck tyres. 


As a result of economic concentration COMPAGNIE FINANCIERE MICHELIN owns a market share of 58.91% of market of motor car tyres and 56,50% of market of trucks tyres and consolidates its position on the two markets. The provisions of the agreements to which Romania is a part, stipulate that custom duties should decrease. The access on the tyre market is facilitated by the lack of barriers to entry. 


Taking into account that the notification of economic concentration accomplish the cumulative conditions of art.14(2) a) ,b), c) of the Competition Law  and the consumers will benefit of lower real prices as a consequence of investments, the Plenum of the Competition Council authorised with conditions the economic concentration.

Mineral water case


National Company of Mineral Waters (NCMW) is a company that resulted from the reorganisation of the Regie Autonome of Mineral Waters (RAMW), having all the rights and obligations of the latter undertaking.


Mineral water extraction is the exclusive prerogative of NCMW which was directly licensed to it by the National Agency for Mineral Resources (NAMR) (the regulatory authority in the field). The licenses were granted for the exploitation of mineral resources within 30 areas. Subsequently, NAMR granted licenses to other undertakings but only following tendering. In 1997, NCMW’s scope of activity enlarged and the company could also operate in the bottling area, thus becoming a potential competitor for the undertakings operating on bottling market.


NCMW owns exploitation licenses although it takes only partially part to exploitation and extraction, respectively. Consequently, the mining product is the extracted mineral water for which the licensee pays royalties determined on the extracted mineral water. 


As for undertakings vertically integrated and licensed following a tendering organised by NAMR, the mining product is the mineral water bottled and traded, the royalty being determined on the value of this product.


Bottling undertakings purchasing the extracted mineral water from NCMW do not pay royalties due to the fact that they do not own exploitation license.


NCMW delivers the extracted sparkling mineral water to the bottling undertakings according to the contracts concluded with them, the bottling undertakings being obliged to pay the whole quantity of mineral water within the contracts even if that quantity was not delivered. NCMW sets a unique price for all undertakings irrespective to the source within the contract and the main item for setting the price is NCMW’s own costs.


Bottling of the mineral water delivered by NCMW is ensured by 24 undertakings that are almost all members of the Employers’ Association “APEMIN”.

1. Relevant market

Product market 


Two product markets were identified, as follows: 

· The first market is defined by the selling-buying relations between NCMW and the bottling undertakings, the product being the extracted mineral water purchased by the bottling undertakings as a raw material;

· The second market is defined by the trading relations between the bottling companies and the end consumers, the product being the bottled mineral water as a food product.

Geographic market is defined in both cases as Romania’s market.

2.  Anti-competitive facts


The price of the extracted mineral water was set through negotiations between NCMW and the undertakings within the Employers’ Association “APEMIN”. In 1997, after the Competition Law no. 21/1996 came into effect (on February 1, 1997), NCMW transmitted to its clients additional acts to the existing contracts that provided for the new delivery price.  The new price was accepted without any objection both by the members and the non-members of the Employers’ Association “APEMIN”.


NCMW announced the opening of  negotiations for increasing the price of mineral water with each bottling undertaking. Since the bottling undertakings did not respond to NCMW’s invitation, NCMW sent them another notice stating that in case they would have not taken part in the negotiations, NCMW considered the bottling undertakings accepted the proposed priced. The members of Employers’ Association “APEMIN” agreed to refuse the price augmentation by considering that the costs did not justify the proposed price. That agreement as to refuse the price augmentation was not considered anti-competitive according to the Romanian Competition law. 


Subsequently, in spite of the fact that the members of Employers’ Association “APEMIN” decided to deny the price augmentation and empowered APEMIN’s chairman to negotiate the price of mineral water with NCMW, the majority of the members of Employers’ Association “APEMIN” accepted the new price, expressly, by signing the additional acts, or tacitly, by paying the bills. 


Firstly, the  members of the Employers’ Association “APEMIN” agreed to fix the price of the mineral water in a concerted manner, indirectly affecting the decision-making independence of the other undertakings, non-members of the Employers’ Association “APEMIN”, and concluding in that way an agreement prohibited by the Competition law. 


Secondly, NCMW and the members of the Employers’ Association “APEMIN” agreed to fix the price of sparkling mineral water. That price was charged by NCMW to all clients, including non-members of the Employers’ Association “APEMIN”.


On the other hand, NAMR granted a significant number of areas to a sole company – NCMW- without a tendering, which affected competition on the market defined by the trading relations between NCMW and the bottling undertakings. Discriminatory setting of mining royalty by NAMR also led to disadvantages for the vertically integrated undertakings due to the fact that they had to pay a royalty 30 times higher than the one paid by NCMW considering that the mining product was the same. As for the mining product based on which the royalty is set, NAMR took into account in case of NCMW the extracted, not processed and not delivered mineral water but for the vertically integrated undertakings it considered the bottled and traded mineral water.

3.  Decision of the Competition Council


Having in view all the facts mentioned above, the Competition Council decided that NCMW and the bottling undertakings, members of the Employers’ Association “APEMIN”, infringed the Competition Law no. 21/1996 (art.5(1)(a)) by fixing a unique price for the extracted mineral water, on the one hand, and that NAMR infringed the Competition law (art.9(1)(b)) by granting without tendering 30 areas for mineral water extraction and by setting discriminatory conditions for undertakings when determining the royalty, on the other hand. The Competition Council imposed fines to NCMW and the bottling undertakings involved in the anti-competitive practice.

Questionnaire on Anti-Cartel Actions

Romanian Pharmacists Trade Association Case


Following the complaints received from many natural and legal persons that intended to enter on the Romanian drug distribution market against the members of Pharmacists Association, that are also present on the same market as undertakings and have put barriers to entry on the market, the Competition Council opened an investigation which was finalised by  a decision made in December, 2000.

1.

a) Consumers Goods Department, Zoe Radetchi- competition inspector;

The product: drug;

      Geographic area:  Romania’s territory;

The approximate beginning date of the agreement  among the existing pharmacists on the market, that are also  managers within the Romanian Pharmacists Trade Association, coincides with  the date of setting up the association, respectively the year 1997. The ending date of the agreement is December 2000.

b) The evidence of collusion was direct, written, i.e., approval criteria notes, motivations of refusal to issue approval, ads published on closing the drug market, etc.

c)  Amount of commerce :The estimated monetary value of all sales on the drug distribution market is USD 400 million/ year and depends on the purchasing power and morbidity of population. Having in view that organisation structure of Pharmacists Association covers all Romania’s territory, the agreement aimed at sharing this amount among existing undertakings since the entering on the market of new undertakings could diminish the profit of the existing undertakings.

c) Sanctions: The fine applied according to the Competition Law has been calculated as a percent of  profit of the Pharmacists Association (this profit is different from the profit obtained by the members of association as undertakings)

2. 

(a) Because of social policy reason the price of drug is still regulated in Romania, the  mark-up can not be over a limit. Under this limit the competition on prices can exist but mainly the competition on quality is present.

(b) The effects on prices and selling amount because of the “closing” of the market for new competitors cannot be estimated in this case. On the other hand, it is obvious that by this anti-competitive practice the members of the Association management board have intended to eliminate the potential competitors in order to obtain advantages but not in consumers interests;

(c)  The Pharmacists Association was found guilty because:

· together with the Ministry of Health have established the geographic criterion ( the distance between two pharmacies  must be of minimum 250 m ) and the demographic criterion ( a pharmacy may be set up only if the population of the respective community divided by the number of the existing pharmacies. is more than 5000) which were regulated by a Minister order;

· together with the Ministry of Health have established through the same order that  the setting up of a new pharmacy needs the approval of  the Pharmacists Association which will check, among other things, the fulfilment of the above mentioned criteria;

· the Pharmacists Association also introduced, through a note, other criteria for approval such as a cases where propriety right of the pharmacist on his own  pharmacy is not legally grounded;

· the Pharmacists Association from certain counties and Bucharest listed the cities in which the demographic criterion did not any longer permitted   the setting up of  new pharmacies;

· under different reasons, the Pharmacists Association refused to approve the setting up of  new pharmacies by the undertakings which have already owned pharmacies.

(d) Although establishing demographic and geographic criteria was, in principle, a measure aimed at improving the supply of drugs to population, the way it was put in practice did not allow that this objective to be reached.. As a result of these facts in many villages does not exist any pharmacy but in the cities the number of the pharmacies is very high.
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