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FOREWORD 

 This document comprises proceedings in the original languages of a Roundtable on Antitrust 
Issues involving Minority Shareholding and Interlocking Directorates held by the Competition Committee 
(Working Party No. 3 on Co-operation and Enforcement) in February 2008. 
 
 It is published under the responsibility of the Secretary General of the OECD to bring 
information on this topic to the attention of a wider audience. 
 
 This compilation is one of a series of publications entitled "Competition Policy Roundtables". 
 

PRÉFACE 

 Ce document rassemble la documentation dans la langue d'origine dans laquelle elle a été 
soumise, relative à une table ronde sur les problèmes de droit de la concurrence concernant les 
participations minoritaires et le cumul des mandats d’administrateur qui s'est tenue en février 2008 dans le 
cadre du Comité de la concurrence (Groupe de Travail No. 3 sur la coopération et l’application de la loi). 
 
 Il est publié sous la responsabilité du Secrétaire général de l'OCDE, afin de porter à la 
connaissance d'un large public les éléments d'information qui ont été réunis à cette occasion. 
 
 Cette compilation fait partie de la série intitulée "Les tables rondes sur la politique de la 
concurrence". 
 
 
 
 
 
 
 
 
 
 

Visit our Internet Site -- Consultez notre site Internet 
 

http://www.oecd.org/competition 
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joint control on the target with these other shareholders. Joint control by a minority shareholder 
can arise mainly in two circumstances: (i) if the statutes of the jointly controlled company or the 
relevant agreements between two or more shareholders provide one or more minority 
shareholders with the ability to influence the commercial behaviour of the target company3; or 
(ii) even in the absence of specific rights, two or more minority shareholders may have joint 
control if, together, they hold a majority of voting rights and will act together in exercising those 
rights4.  

The fact that a minority shareholder can exercise some form of control or influence over the target 
company (so called active minority shareholding) is generally a sufficient factor to trigger the review of 
the acquisition of the minority shareholding under the relevant merger control rules. As it will be discussed 
later, this allows the competent antitrust agency (or agencies) to fully assess the impact of the acquisition 
of the minority shareholding on competition. The framework for the analysis of these transactions is well 
established and is premised on the assumption that, following the transaction, the firms linked by a 
common control structure will have an incentive to raise prices unless constrained by competition from 
other rivals.  

However, not all minority shareholdings entitle the owner to exercise influence on the management of 
the target. In many cases, the rights attached to the shares do not entitle the owner to be represented in the 
board or to access sensitive information on the activities of the target. These types of situations, which are 
often referred to as passive minority shareholdings or passive investments, represent a mere financial 
investment in the activities of the target company5. In this case, the framework for analysis is less well 
established than that for the assessment of active minority shareholdings. In many jurisdictions, antitrust 
rules provide limited guidance as to how agencies or courts should review the risks for competition 
associated with the acquisition of a passive minority interest. In this context, the economic framework of 
analysis has greater importance.  

Minority shareholdings, even between competing companies, are a widespread phenomenon in 
modern economies6. Firms invest in equity shares of other firms for a variety of reasons. In many 
                                                      
3  This is, for instance, the case if the minority shareholder is given veto rights over key matters, such as the 

appointment of management and the determination of the annual budget and business plan. Depending on 
the economic context, veto rights as to certain investment decisions or such matters as the choice of key 
technologies may also be sufficient to grant joint control. See, for example, the Consolidated Jurisdictional 
Notice of the European Commission, section 3.1. 

4  This joint control may arise from a legally binding arrangement (e.g., a shareholder agreements or a 
pooling agreement or the creation of a holding company to which voting rights are transferred). In rare 
cases, a strong common and lasting interest between the minority shareholders indicating that they would 
de facto not act against each other in exercising their respective rights may create joint control. See, for 
example, the Consolidated Jurisdictional Notice of the European Commission, section 3.3. 

5  In other words, passive minority shareholdings indicate the ownership of any security assets or claim for 
which the return is positively related to the issuing firm’s profitability, e.g. bonds, leases, other financial 
instrument as well as common and preferred stock, which do not confer sole or joint control. 

6  By way of example, Gilo (2000) refers to a number of passive investments in competitors, including 
Microsoft’s share of non-voting stock in Apple, Northwest Airlines’ investment in common stock of 
Continental Airlines, TCI’s passive investment in Time Warner; and Gillette’s acquisition of non-voting 
stock of Wilkinson Sword. See also examples mentioned in Ezrachi and Gilo (2006), footnote 2. Cross-
shareholdings are a common phenomenon in many countries, particularly those that have a banking-
oriented financial system, such as Germany (see Adams, 1999), Japan (see Berglöf and Perotti, 1994) and 
Italy (see Autorità Garante della Concorrenza e del Mercato, decision of 27 June 2007, opening a market 
investigation on Corporate Governance of Banks and Insurances). See also examples mentioned in Ezrachi 
and Gilo (2006), footnote 3. 
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instances, equity investments may generate potential efficiencies7, which justify the establishment of such 
structural links. For example, equity investments may be a means to diversify and spread costs and risks, to 
access new technologies or innovative managerial practices, to establish and strengthen business 
relationships, to ease the access to new markets, to fund and exploit joint activities (such as R&D), etc.8 
However, when the investment links competing firms, the benefits of the partial integration must be 
balanced with possible restrictive effects on competition. As it will be discussed below, the establishment 
of structural links between competing firms might affect the firms’ incentives to compete and ultimately 
reduce rivalry on the market to the detriment of consumers9. 

Minority shareholdings may take many forms, some of which can be summarised in the three main 
structures illustrated by the diagrams below. If one considers two firms, Firm A and Firm B, it is possible 
to imagine three main structures. The first one in which only one firm has a direct minority interest in the 
other. The second one in which both firms hold direct minority stakes in each other; and, finally, the case 
in which the controlling shareholder of one firm (Firm A in the diagrams below) holds a minority stake in 
Firm B10. Other and more complex scenarios can obviously be envisaged11. 

                                                      
7  Ordinarily, efficiencies are linked to the acquisition of control. For this reason, the efficiencies generated 

by minority equity investments (particularly the passive investments) are not the same type of efficiencies 
generated by the acquisition of a controlling shareholding. In the latter case, the acquisition of control or 
influence over the target, allows the controlling shareholder (on its own or jointly with other shareholders) 
to run the two companies as one.  

8  For a wider discussion on the possible efficiency gains from passive shareholding, see the Gilo (2000) at p. 
42.  

9  See infra Part III. 
10  It is interesting to note at this stage that in Case 1 and in Case 2, the management’s interest in the welfare 

of the company coincides with the interest of the shareholders. On the contrary, in Case 3, that may not be 
the case if the controlling shareholder does not own 100% of the share of the controlled entity. In this case, 
managers may not have an interest in raising Firm A prices and losing sales to the advantage of Firm B, 
just to please the controlling shareholder to the detriment of other minority shareholders of Firm A. 

11  See for example the discussion in Adams (1999) on the German experience with minority shareholdings, 
which refers to possible structures combining reciprocal shareholdings with indirect shareholdings, 
creating a sort of circular network between the companies involved. 
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2.2 Interlocking directorates 

Interlocking directorates refer to situations in which one or more companies have in common one or 
more members of their respective boards. A broader and more useful definition is the situation in which a 
member of the board of directors of a company, a top executive of that company (and particularly the Chief 
Executive Officer) or a close relative (e.g., wife or father) of a member of the board of directors or of a top 
executive of that company serves as a member of the board of directors of another corporation. This 
practice, although widespread12 and lawful, raises questions about the quality and independence of board 
decisions.  

Interlocking directorates can take various forms13. Depending on whether the interlock concerns 
companies which are direct competitors or companies which are in a buyer-seller relationship, the interlock 
can be horizontal or vertical. Interlocks can be direct if the person sits on the boards of vertically or 
horizontally related companies or indirect if the two companies are linked through different people who, 
however, (1) are related through a common source (such as employees of a bank), or (2) sit together on the 
                                                      
12  In 2002, the American newspaper USA Today reported a study of The Corporate Library analysing the 

existing overlap between the major US corporations, based on public information on listed companies (see 
http://www.usatoday.com/money/companies/management/2002-11-24-interlock_x.htm). This analysis 
showed that there is a tight network linking the boards of the major US corporations. In particular, the 
study concluded that (i) out of the 15 largest companies in the United States, 11 of them have two board 
members that sit together on another company's board; (ii) four of those top-15 companies share at least 
two board members with another of the top-15 companies; (iii) one-fifth of the 1,000 largest companies in 
the United States share at least one board member with another of the top 1,000; and (iv) more than 1,000 
board members sit on four boards or more; 235 board members sit on more than six boards. 

13  See Areeda and Turner, paragraph 1300. 
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board of an unrelated company. Finally, the expression “management interlock” refers to situation in 
which the officer of one company sits on the board of a competing company14.  

Such type of arrangements can make sense from a business and an economic perspective, particularly 
in industries where experienced and knowledgeable individuals are in short supply. However, interlocking 
directorates can raise antitrust concerns when companies that share a common member of their boards 
compete with each other in the marketplace. In particular, these arrangements might lead to exchanges of 
information, parallel behaviour, foreclosure of rivals, or a number of other activities that might affect 
competition adversely. In these situations, interlocking directorates have the potential to reduce or 
eliminate competition and to facilitate collusion. 

3. The basic economics of minority shareholdings 

Despite the many efficiency-enhancing effects of minority shareholdings, the results of the economic 
studies in this area should alert enforcement agencies that partial ownership arrangements between actual 
or potential competitors can lead to anti-competitive effects. Such effects can be unilateral, leading to a 
reduction of industry output even in the presence of relatively small ownership shares, or co-ordinated, as 
they can facilitate the reaching of collusive outcomes. From a policy perspective, antitrust agencies should 
be aware of these potential anti-competitive effects and review them in light of the enhanced efficiencies 
that may be generated by partial ownerships.  

3.1 Minority shareholdings and unilateral effects 

Economic theory concludes that in certain circumstances partial ownership arrangements can result in 
less output and higher prices than otherwise, because of the positive correlation they produce between the 
profits of the linked firms15. Linking the profits of competing firms is likely to reduce the firms’ incentives 
to compete and increases their incentives to adopt behaviour conducive to joint profit maximization. The 
intuition is simple: if a firm owns equity into a competitor and it compete fiercely against it, the financial 
losses incurred by the latter will affect the value of the investment owned by the investing firm. Therefore, 
the acquiring firm will have less incentive to compete against the company in which it has invested. On the 
contrary, the investing firm may even have an incentive to unilaterally reduce output and raise prices if it is 
in a position to recoup all or part of the losses in sales through its financial participation in the rival firm. 

3.1.1 Identifying the potential unilateral effects of minority shareholdings 

Reynolds and Snapp have analysed the unilateral effects of minority shareholdings in a “modified 
Cournot model” with high entry barriers and concluded that – even in the absence of collusion – the 
structural interdependence between firms might lead them to unilaterally reduce output and increase prices 
to the detriment of consumers’ welfare16. This structural effect is the consequence of the positive 
correlation among the profits of the firms linked by the partial ownership: in other words, through the 
acquisition of an equity interest in competitors, firms ‘internalise’ a competitive ‘externality’, namely the 
profits that firms generate for rivals as a result of unilateral output restrictions. The losses incurred can be 
partially recovered through a share in the equity (and therefore in the profit) of the participated firm. When 
firms are linked by minority shareholdings, aggressive competition can lower the value of the investor’s 
                                                      
14  In the case of management interlocks the person is not a director of both firms. However, the danger seems 

greater, because the usual officer is likely to be more intimately involved with the operating decisions of 
his company than the usual director. See Areeda and Turner, paragraph 1302e. 

15  See Reynolds and Snapp (1986); O’Brien and Salop (2000); Gilo (2000); Dubrow (2000); O’Brien and 
Salop (2001); Merlone and Salleo (2003); Reitman (1994). 

16  See Reynolds and Snapp (1986). 
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investment in equity shares. These links have an effect on the profit-maximisation decisions of the firms 
involved and induce them to compete less vigorously and to adopt behaviour more conducive to a joint 
maximization strategy.  

The Reynolds and Snapp study is premised on a market in which identical firms produce 
homogeneous products at constant marginal costs17. It shows that in these circumstances the market output 
is a declining function of the extent to which firms are linked by partial equity interests. The higher the 
level of ownerships in competing firms, the higher the incentives of the firms to lower their output given 
the output of the other firms. The model and its conclusions are premised on one essential condition: the 
entry conditions in the market are difficult if not impossible. If entry would be easy, firms attracted by the 
higher industry profits would eliminate any likely rent and jeopardise any attempt to unilaterally raise 
prices. 

The Reynolds and Snapp model also allows some quantitative assessment of the magnitude of the 
effects of minority shareholdings on output levels. Reynolds and Snapp conclude that the “equilibrium 
market changes only modestly when few firms are linked and those links are small”18. However, when the 
links include all the players in the market, the drop in output can be significant. According to Reynolds and 
Snapp, if in a market with five firms where each firm holds a 10% equity interest in each other, output 
would be 10% less than the level absent the links. In addition, if the structural links are reciprocal (see 
Case 2, illustrated in paragraph 0 above), the drop in market output would be double the original. Another 
factor that affects the level of output reductions is the level of the equity ownership. The higher the level of 
ownership, the higher the incentives of the firms to lower their output given the output of the other firms. 

Reynolds and Snapp also note that this unilateral effect is not detectable by the traditional antitrust 
analysis based on structural indexes, such as concentration ratios. The traditional structural analysis does 
not adequately account for the effects of partial equity interests19. Let’s imagine, for example, a market 
with 10 equal firms each with a market share of 10%. A simple CR4 concentration ratio of 40% would not 
necessarily alert agencies to the existence of a competition problem; however, if each firm would have a 
10% share in each other, according to the Reynolds and Snapp model, this would be sufficient to achieve a 
monopoly level of output regardless of the non-alarming level of market concentration20.  

                                                      
17  The authors acknowledge that the magnitude of changes for each firm could vary if the underlying cost and 

demand functions of the firms differ. If some firms have higher costs than others they may produce 
relatively smaller portions of the market output. Similarly, if products are differentiated, firms could hold 
different shares of the market.  

18  See Reynolds and Snapp (1986), p. 146. The model shows an output decline of 0.1% if, in a market with 
ten equally-sized and unlinked firms, one firm acquires a 10% share in a competitor. The drop in output 
would double if there are only five firms in the market.  

19  See Reynolds and Snapp (1986), p. 147. 
20  In particular, Reynolds and Snapp conclude that “when ownership shares are at the maximum level which 

is feasible, given the number of firms in the market, the monopoly output level will result regardless of the 
number of firms”. 




