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ANNUAL REPORT ON COMPETITION POLICY DEVELOPMENTS IN THE NETERLANDS - 2003 

I.    Changes to competition laws and policies, proposed or adopted 

I.1 Summary of new legal provisions of competition law and related legislation 
 

Implementation of EC regulation 1/2003 

1. Although Regulation 1/2003 has direct effect, it was necessary  to implement some items into 
national legislation. As from 1 August 2004, the NMa is designated as the only competition authority in the 
Netherlands that can apply the articles 81 and 82 of the EC Treaty and has the power to declare EC 
regulations on block exemptions to be inapplicable. In addition, national legislation provides for the 
designation of officials that will be charged with rendering assistance to the European Commission and for 
the necessity of a judicial authorization in case of entering a house or in case of sifting through. Further, in 
line with the Regulation the legal exception has been introduced into the Dutch system: companies cannot 
obtain an exemption from the cartel prohibition anymore. Finally, the maximum fine for non co-operation 
with the NMa has been substantially increased by amendment to  
€ 450.000.   

Transport regulations 

2. The Office of Transport Regulation (Vervoerkamer) is a so-called Chamber within the NMa. This 
Chamber, which has been established officially on 1 January 2004, will be the sector specific supervisor of 
the railway sector, other public transport as tram-, metro- and bus transport and the Airport Schiphol, as 
well as pilots. The supervision will be based upon transport regulations and will focus on the compliance 
with legal obligations with regard to services in the transport sector. In addition, the Office of Transport 
Regulation will carry out studies on the market behaviour of undertakings in this sector.   

3. In the spring of 2002, the Railway Bill was adopted by the Lower House and in 2003 by the 
Upper House. Although all the concerning regulations are ready, the bill has not yet come into effect. The 
delay was caused by negotiations on the conditions of the concession and the political non acceptance of 
these results. The Bill regulates, among other things, a restructuring of the Dutch railway sector and its 
monitoring from a competition point of view. The Railway Act will prescribe a separation between 
management, maintenance and the distribution of capacity on the one hand and the offering of transport 
services on the other. Upon entering into force of the Railway Act, the Office of Transport Regulation will 
monitor that all transport companies will have access to the railway infrastructure and necessary 
accommodations. In addition, the Office of Transport Regulation will monitor if the capacity of the railway 
infrastructure will be distributed in a reasonable, non-discriminatory manner and will monitor the tariffs.       

I.2  Other relevant measures, including new guidelines 
 

NMa Guidelines 

The NMa did not issue any new guidelines in 2003. 

The NMa Agenda 2004 

4. In the beginning of 2004 the NMa published its NMa Agenda 2004. The NMa Agenda sets out 
NMa’s plans for the coming year and its priorities in relation to these.  
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NMa investigations of cartel infringements in the construction sector 

5. In the autumn of 2001, the possibility of large-scale irregularities in the construction industry 
emerged. In the beginning of 2002, NMa set up the Construction Industry Taskforce to carry out intensive 
investigations into possible infringements of the Competition Act in the construction industry, mainly bid-
rigging. At the end of 2002, the Construction Industry Taskforce consisted of 30 people. In the end of 
2003, fines were imposed of a value totalling more than € 100.000.000.  

6. In February 2004 new facts on fraud and irregularities in the construction industry became 
public. Dutch Parliament asked the Dutch government to undertake action. Dutch government called upon 
construction enterprises that were involved in bid-rigging to give openness of affairs and report possible 
irregularities to the NMa before the first of May 2004. Companies reporting themselves to the NMa could 
obtain leniency and remained eligible for new orders.  

7. Investigation was divided into four sectors, of which ground-, waterway- and road construction 
has recently been completed. Between February and May 2004 almost 150 companies in this sector 
reported themselves at the NMa. With this information the NMa’s Construction Industry Taskforce 
detected another 350 companies. In October 2004 almost 500 construction companies received a report of 
the NMa in which they are accused of violating the Competition Act. Investigations on the other sectors 
will be completed later this year and during 2005.   

I.3 Government proposals for new legislation 

Amending the Competition Act as a result of its evaluation      

8. As a result of the evaluation of the Competition Act and of the Parliamentary inquiry in 2002 as 
to fraud in the construction sector, we wish among other things to strengthen the investigation powers of 
the NMa, such as the possibility of searches in private premises and the ability to fine individual persons. 
Further, the Dutch merger control will be aligned with the current European Merger Regulation.   

NMa as an independent authority (NMa ZBO) 

9. At this moment, the NMa is part of the Ministry of Economic Affairs. In order to prevent 
political influence on individual cases, the NMa ZBO Bill was proposed in the year 2000. Another 
important element of the Bill is that the NMa will not be headed by one director-general, as is now the 
case, but by a board of three members. Further,  the Bill provides for the possibility to pass the procedure 
for lodging an objection over under certain conditions and to appeal directly to the administrative court in 
Rotterdam. The Bill has already been adopted in the Lower House. In 2002, the then Minister of Economic 
Affairs requested a stay of proceedings from the Upper House. In November 2004, the Minister asked the 
Upper House to proceed again. The Bill is expected to be voted on by the end of 2004.  

Commercial activities by government and governmental organisations (Markt en Overheid) 

10. In 2001 a Bill was proposed to regulate commercial activities by government and governmental 
organisations. In August 2001, the Cabinet requested the Lower House to a stay. In April 2004, the Cabinet 
withdrew the proposal. It announced to introduce an amendment of the Dutch Competition Act in order to 
regulate the market conduct of commercial activities by government and governmental organisations.  
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II.    Enforcement of competition laws and policies (including regulatory activities) 

II.1  Action against anticompetitive practices by the Netherlands Competition Authority and the 
national Courts 

II.1.a.  The Netherlands Competition Authority (NMa) 

II.1.a.1 General 

11. In the NMa’s Agenda 2003, with regard to the investigation of and action taken against cartels 
and abuses of dominant positions, the NMa announced that it would focus, in particular, on the 
construction, healthcare, energy and financial sectors. 

12. The Office for Energy Regulation (DTe) announced that it would carry out further work on the 
regulation of prices (electricity and gas tariffs) as well as regulation of the quality of the electricity grids 
and gas networks. A further important task for 2003 was preparing for the liberalisation of the electricity 
and gas markets for consumers and small business customers in 2004 and supervision of compliance with 
electricity and gas legislation by energy companies. 

13. In addition, the NMa announced that it would carry out the duties arising from the Passenger 
Transport Act of 2000 [Wet personenvervoer 2000] and would prepare for its new statutory duties in the 
area of railway and air transportation. The NMa's Office of Transport Regulation has therefore done so. In 
the various sectors, the NMa has achieved the following results. 

Construction sector 

14. In 2003, the NMa imposed fines on 26 construction companies following six investigations into 
infringements of the Competition Act in the construction sector. These construction companies were fined 
for price-fixing agreements, market-sharing agreements and prohibited bid rigging. In doing so, the NMa 
concluded a first series of cases in the construction sector. Of these six cases, four investigations were 
concluded in 2002 and two in 2003 by means of a report. In a report the NMa makes known its suspicion 
that an infringement of the Competition Act has been committed. The parties involved are given an 
opportunity to respond to the report. After this, the NMa takes a final decision on whether an infringement 
has been committed and, if so, whether a fine and/or an order subject to a penalty should be imposed. In 
the case of two of the 26 construction companies fined by the NMa, th eNMa reduced the fine because 
these companies had voluntarily provided information under the so-called leniency programme. The NMa 
hopes that more companies will come clean and make use of this leniency programme in the future and 
expects that they will do so. 

15. In 2003 a series of investigations resulted in five reports in which the NMa made known its 
suspicion that companies in the roofing industry had contravened the Competition Act. Other cases in the 
construction sector are currently being investigated. 

16. At the start of 2003, the NMa presented its final assessment of joint ventures of road construction 
companies in relation to the production of asphalt in the Netherlands. In the NMa's opinion, 15 of these 
joint ventures infringed the prohibition on cartels. The way the companies cooperated impeded 
competition. The NMa has required participation by construction companies in asphalt plants to be 
divested in some cases. 

17. In addition, NMa carried out an investigation in 2003 into the extent to which the specific 
characteristics of tendering affect the way future mergers and acquisitions should be assessed. In 2003, 
NMa assessed 12 mergers and acquisitions in the construction sector.  
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Healthcare sector 

18. In 2003 the NMa completed its investigation into the recommended prices communicated by the 
association of psychologists and psychotherapists and dental laboratories to their members. In addition, 
three investigations were completed into possible restrictions on competition by pharmacists. 

19. The NMa published information and consultation documents on the extent of competition in the 
exceptional medical care sector (AWBZ) and the hospital sector. Various responses to these documents 
were received. Partly on the basis of these responses and further sectoral research, the NMa published its 
position papers on these sectors. 

20. The NMa furthermore assesses several anti-competitive agreements in the healthcare sector on 
the basis of the Competition Act. 

Energy sector  

21. In 2003 DTe concluded the preparation for the second regulatory period from 2004 up to and 
including 2006. After consultation with the energy companies, new price caps, the so-called x factors, were 
adopted for electricity grid managers. The x factor consists of two components. The aim of the first 
component is to bring grid managers to the same level of efficiency. The aim of the second component is 
to provide all grid managers with an incentive to operate as efficiently as possible. 

22. It appeared from the audits carried out by DTe amongst 45 grid managers of electricity grids and 
gas networks that with the exception of two companies the grid companies met the criteria for the 
independence of grid companies relative to electricity supply companies, as set out in the Electricity Act of 
1998 and the Gas Act. DTe will carry out further investigations into these two companies. 

23. After the bankruptcy of energy supplier EnergyXS, DTe carried out an investigation. On the basis 
of this investigation, DTe recommended that the coordination of emergency supplies should be outsourced 
to TenneT, the national grid manager of the high-voltage grid. DTe wishes to avoid a situation where the 
regional grid manager can favour the commercial trading partner within its own group by exchanging 
customer data. 

24. In 2003 DTe amended its technical conditions to make possible the liberalisation of the energy 
market for small consumers in 2004. In addition, the NMa is preparing a campaign to inform consumers 
and small business customers of the opportunities open to them as of mid-2004. 

25. Due to extensive research in the field of merger controle, the necessity for in depth anti-trust 
investigation in the sector was diminished (see paragraph II.2) 

Financial sector 

26. In April 2003 the NMa completed an investigation into the level of point-of-sale tariffs (the price 
paid by the retail trade) and the anti-competitive agreements entered into by Interpay and the banks which 
participate in it. In 2004 the NMa will decide on sanctions. 

27.  In 2003 the NMa launched the Financial Sector Monitor, within which it carries out economic 
research into the operation of the financial markets and the risks to competition. The first monitor was 
presented during the NMa's symposium 'The State of Competition in the Financial Sector'. Specific 
attention was given in the monitor to two important market segments, namely the payments market and the 
market for non-life insurance. The payments market in the Netherlands is characterised by a high degree of 
concentration and considerable barriers to entry, such as high switching costs for customers, which makes 

 5



ANNUAL REPORT ON COMPETITION POLICY DEVELOPMENTS IN THE NETERLANDS - 2003 

it difficult for new entrants to win over customers from other banks. No evidence was found that the 
structure of the non-life insurance market as a whole limits competition. Exceptions to this are the markets 
for legal aid and export credit insurance. A characteristic of these markets is their moderate to high degree 
of concentration. In addition, the barriers to entry and switching are high, since specific knowledge is 
required for entry into these markets. It appears from this that further research into competition is required. 

Other sectors  

28. In 2003, the NMa was not exclusively active in the aforementioned sectors. The results of a 
number of other activities are outlined below. At the end of 2003, the NMa decided to cease its 
investigation in the telecommunications sector into possibly excessive termination tariffs for calls from the 
fixed telephone network to mobile networks because five mobile operators will reduce their tariffs by 50 
percent in three steps as of 1 January 2004. Through rulings in disputes between market players and the 
Dutch Independent Post and Telecommunications Authority (OPTA) earlier tried to reduce termination 
tariffs. This met with objections from the court. After consultation with OPTA, the NMa then took over the 
baton from OPTA and continued its investigation into possibly excessive termination tariffs. Due to the 
considerable reduction in prices which the market players promised the NMa and OPTA, the NMa has now 
ceased this investigation. The Netherlands is one of the countries in Europe with the highest termination 
tariffs.  

29. The NMa imposed fines on eight shrimp wholesalers and on four Dutch, three German and one 
Danish organisation of producers in the shrimp fishing industry. They infringed the European and Dutch 
prohibition on cartels from 1998 until the end of 2000 by entering into agreements with each other to limit 
catches of North-Sea shrimps and setting minimum prices. 

30. Two branche associations in the bicycle branche were fined for advising their members not to do 
business with two suppliers of bicycles for company bicycle schemes and for advising the affiliated retail 
traders on, for instance, prices, discounts and margins. 

31. On the last day of 2003, the NMa imposed a fine and an order subject to a penalty on one 
supplier of bull semen. The supplier abused its dominant position by binding cattle farmers through three 
discount schemes for the purchase of bull semen. 

32. In 2003 the NMa also drew up a report on price agreements relating to the road transportation of 
marine containers and obstructions to entry into the temporary employment agency branch, quality marks 
restricting competition in the temporary employment sector. Furthermore the NMa issued an order subject 
to a penalty to an educational institution. According to NMa, it is reasonable to assume that the educational 
institution was abusing its dominant position by systematically offering courses at unprofitable rates which 
were also provided by one of its competitors. 

Transport Regulation 

33. In 2003 the NMa's Office of Transport Regulation dealt with five cases in the form of a legally 
binding ruling (RET, Arriva, GVB, HTM and GVU). In several of those cases the Office ruled that 
operations had to be abandoned. The municipal transport services then submitted proposals about the 
manner in which they wished to do this. NMa will be considering these proposals in 2004.  

2003 antitrust and regulation activities in figures: 

• 16 reports (comparable to the European Commission’s ‘statement of objections’) due to a 
reasonable suspicion that the Competition Act had been infringed (2002: 9) 
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• 14 cases in which fines were imposed totalling EUR 135.5 million (2002: EUR 99.6 million) 
(2002: 6) 

• 35 applications for exemption from the prohibition on cartels were completed (2002: 46) 

• 221 complaints about infringements of the Competition Act were processed (2002: 184) 

• 18 method decisions in relation to the activities of DTe (2002: 17) 

• 346 implementation decisions in relation to the activities of DTe (2002: 329) 

• 43 enforcement decisions in relation to the activities of DTe (2002: 29) 

• 62 occasions on which DTe advised the Minister of Economic Affairs (2002: 20)  

• 9 legal opinions by the Office of Transport Regulation (2002: 3) 

• 47 administrative appeals in competition cases completed (2002: 61) 

  
• 97 administrative appeals in cases relating to DTe completed (2002: 125)  

II.1.a.2  Summaries of cases in antitrust 

18 December 2003 | 2873 

Noord-Holland Eight  

Investigation  

34. In November 2001 the ‘parallel accounts’ of the construction firm Koop Tjuchem became 
available for inspection by NMa. These records produced clues for the case of the ‘Schiphol Eight’ or the 
‘Noord-Holland Eight’. After conducting an investigation, NMa concluded that these terms referred to 
eight construction companies (Ballast Nedam, HBG, Heijmans, Koop Tjuchem, KWS, NBM, Ooms 
Avenhorn and Dura Vermeer), which were involved in bid rigging in connection with major infrastructure 
works in the Haarlemmermeer region and at Schiphol Airport.  

35. The works in relation to which these construction firms were involved in bid rigging, were 
operations such as the fifth runway at Schiphol Airport, the A5 Zuid motorway (an extension of 
Westrandweg), the N22 national road and south-tangential highway in Amsterdam. NMa’s Competition 
Department investigated 15 projects in the period from 1998 to 2000. Apart from Koop Tjuchem’s parallel 
accounts, NMa used evidence (electronic and otherwise) which it found on these companies’ premises in 
the course of unannounced visits to them. It included, for instance, ‘schedules’, which identified those 
businesses that were owed work. These investigations revealed that, before tenders were finalised for these 
15 projects, the eight companies agreed on whose turn it was to take on one of them: they shared the 
market between them.  

36. As a result of this market sharing, there was no longer any need for these companies to submit as 
keenly priced a tender as possible. Consequently, there was no incentive to boost efficiency and thereby 
reduce their expenditure. This had the overall effect of raising prices. Market sharing is therefore a serious 
infringement of the Competition Act.  
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Sanctions stage  

37. The preparation of a decision, in which Name may or may not impose a fine, is conducted by 
staff of its Legal Department. These staff were not involved in the investigation. The Legal Department 
gave the companies involved an opportunity to express their views on the report in writing and verbally. 
All eight companies expressed their views. Not only did these cover the proposed fine but also the manner 
in which NMa had collected evidence and had structured the procedure.  

38. Based on its report and the opinions expressed about it, NMa concluded that the eight companies 
had colluded with each other or were guilty of concerted practices.  

39. On 19 December 2003 NMa revealed that fines totalling euro 94,612,000 had been imposed on 
the Noord-Holland Eight. NMa uses the Guidelines for the Imposition of Fines [Richtsnoeren 
Boetetoemeting] when determining the level of a fine. To put it briefly, the fines imposed on each of the 
Noord-Holland Eight companies are based on the contract fee for each of the projects which a member of 
the cartel carried out, plus one seventh of the fee for a project which another one executed.  

40. The eight companies comprising the Noord-Holland Eight have filed an administrative appeal.  

18 December 2003 | 3272  

Reduction of fines for the Amsterdam-Noord cartel  

Investigation  

41. In December 2002 NMa received a complaint from the Municipality of Amsterdam about three 
companies which had been called to tender for repaving Aambeeldstraat and Mokerstraat. The call to 
tender for these relatively minor projects was issued by the Amsterdam-Noord District in the municipality 
of Amsterdam on 12 December 2002. The Municipality of Amsterdam alleges that Floris 
Aannemingsmaatschappij B.V., Aannemingsbedrijf A.C. de Groot B.V. and Zandrema B.V. colluded with 
each other in relation to this tender.  

42. The investigation conducted by the Competition Department revealed that representatives of 
these construction firms met on 9 December 2002 to discuss how they would tender for this project. It was 
agreed that they would meet again on 11 December 2002 to determine the contract fee they would file and 
to agree on who would take on the project. After lots were drawn by the persons concerned in the Mercure 
Hotel in Amsterdam on 11 December 2002, the result was that Floris was permitted to submit the lowest 
tender for the works in Aambeeldstraat and Mokerstraat. Agreement was also reached on the kickbacks 
which Floris was to pay to each of the other two firms.  

Leniency  

43. In the course of the investigation A.C. de Groot and Floris invoked NMa’s Leniency Guidelines. 
Since NMa was already investigating the matter, these firms were not eligible for full immunity. The 
companies indicated that they would cooperate fully with the investigation and would provide any 
information relating to this case. After studying the application and the information provided, NMa’s 
Leniency Office gave them a provisional reduction of their fines. The precise percentage by which a fine is 
reduced, partly depends on the degree of cooperation during NMa’s investigation. Since A.C. de Groot and 
Floris provided the requisite degree of cooperation and supplied additional information, it was possible to 
promise them a reduction of their fines by 70% and 25% respectively.  
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Sanctions stage  

44. After the file had been transferred to NMa’s Legal Department, the companies involved were 
given the opportunity to express their opinion about the report verbally and in writing. Two of the three 
firms did so. They were critical of the manner in which NMa had conducted its investigation and adopted 
the view that competition had not been appreciably restricted, partly in view of the limited value of the 
contract ( 74,800.00).  

45. Based on this report and these opinions, the Director-General of NMa concluded that the three 
companies had contravened the prohibition of cartels. In the course of these proceedings the parties also 
acknowledged that NMa had not contravened any provisions of the law when conducting its investigation. 
As a rule, it is in the interests of an investigation not to give prior notice of it. With regard to the relatively 
small size of the project, NMa noted in its decision that this does not detract from the prohibited nature of 
the practices involved and at the most is of importance in determining the severity of the sanctions to be 
imposed.  

46. Having regard to the over of leniency, the Director-General of NMa imposed the following 
sanctions. Floris Aannemingsmaatschappij was fined 14,400 euro’s Zandrema 8,900 euro’s and A.C. de 
Groot  2,600 euro’s.  

The companies did not file an administrative appeal.  

21-06-2004 2910  

Investigation of PIN charges  

47. A team of five investigators spent about two years working on an investigation into the level of 
PIN charges and agreements between banks with the potential to limit competition. Acting on NMa’s 
instructions, an external firm conducted a survey amongst retailers. In the latter’s experience offering 
customers PIN facilities is an indispensable service to consumers. In order to offer customers these 
facilities retailers are required to purchase network services for PIN transactions. This study also revealed 
that, in their capacity as customers for these network services, retailers are relatively insensitive to minor 
variations in price. If PIN fees increase, they do not switch to a different payment product. This indicates 
that network services for PIN transactions represent a separate, relevant service market. NMa then 
expressed its suspicions, inter alia, that Interpay holds a dominant position in the market for network 
services for PIN transactions in the Netherlands. Any undertaking holding a dominant position may not 
abuse it, for example, by charging excessively high fees. Although Interpay has lowered its fees in recent 
years, NMa believes that there is probably no reasonable relationship between the cost of these network 
services for PIN transactions and the fees which Interpay charges for them, even if one makes allowances 
for a reasonable profit margin.  

10 December 2003 | 3007 

Papier Recycling Nederland  

48. NMa granted an exemption from the prohibition of cartels to Stichting Papierrecycling Nederland 
(PRN) with regard to its management of the recycling system for old paper and cardboard in the 
Netherlands. The Minister of Spatial Planning, Housing and the Environment has declared this system to 
be generally binding in accordance with the Environmental Protection Act [Wet milieubeheer]. If the 
market prices for old paper and cardboard are too low to cover the cost of collection and recycling, a waste 
management fee is levied in respect of new paper and cardboard that is still to be processed. Payments 
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from the fund enable the participating municipalities to dispose of old paper and cardboard without 
suffering a loss.  

49. NMa ruled that the funding of the chain deficit by obligatory pass trough of waste management 
fees, as stipulated in the relevant agreement, is subjected to the prohibition contained in Article 6 of the 
Competition Act. However, NMa shares the view of PRN that this recycling system improves the 
distribution of old paper and cardboard. In addition, PRN’s collection and processing system improves the 
environment, for instance, by creating a full cycle and ensuring greater reuse of materials. This benefits 
consumers.  

1 September 2003 | 1941  

Waterbedrijf Europoort  

50. NMa concluded that the de facto exclusive, long-term agreement entered into by Waterbedrijf 
Europoort (WBE) and Esso for the supply of processed industrial water, which was reported in order to 
obtain an exemption in market in which industrial customers obtain their water, being excluded, and 
therefore does not fall within the scope of Article 6 of this Act. In addition, with regard to an application 
for a declaration under the terms of Article 25 of the Competition Act (to the effect that the provision of 
services of general economic interest prevents the application of Article 24) covering a number of de facto 
exclusive supply agreements entered into by WBE and other large-scale industrial users, NMa concluded 
that such a declaration is not required in view of the fact that WBE does not a hold a dominant position and 
there-fore does not contravene Article 24 of the Competition Act.  

51. When assessing the impact of the reported agreement, the fact that the market for industrial water 
facilities is not regulated plays an important role, as does the fact that thanks to technological advances 
(particularly in relation to membrane filtration) major industrial customers have a choice between 
procuring water from WBE’s general drinking water network and industrial water obtained and purified at 
a decentralised location with the aid of a water purification plant which is inherently tied to it. The 
suppliers of such water purification systems-many of whom also provide related management services-are 
at least active on a Western European scale.  

 
26 June 2003 | 1793  

Municipalities of Voorburg and Wassenaar, and Mr Melissen v Casema 

52. The municipalities of Voorburg and Wassenaar, and Mr Melissen, a private individual from 
Breda, filed a complaint with NMa about an increase in the subscription fee charged for Casema’s TV 
services. This increase was introduced together with alternative packages, one covering 17 TV channels 
and another including 34. These packages replaced a single subscription offering 31 channels. The vast 
majority of subscribers opted for the 34-channel package. In many cases the increase in the number of 
channels for these subscribers was accompanied by a rise in fees.  

53. In response to these complaints NMa conducted a thorough investigation into the overall income 
and expenditure associated with the TV packages offered by Casema in the Netherlands. This investigation 
revealed that it was reasonable to assume that the average subscription fee charged for the TV packages in 
2000, 2001 and 2002 was reasonably proportionate to the costs involved and was therefore not excessive.  

Since the subscription fees varied greatly within Casema’s service area, NMa also examined whether this 
meant that discriminatory fees were being charged. Partly on the grounds that the differences in fees 
between areas could be explained historically by the acquisition of municipal cable networks for which 
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varying rates were charged, and that the latter were converging to a certain extent, it was concluded that it 
was not reasonable to assume that the discriminatory fees charged in 2000, 2001 and 2002 contravened the 
Competition Act.  
 

17 June 2003 | 3167 

Advice on WLL presented to the Minister of Economic Affairs  

54. In response to a request from the Minister of Economic Affairs, NMa presented advice about the 
possible exclusion of certain parties from a proposed auction of WLL frequencies. WLL (Wireless Local 
Loop) makes it possible to establish wireless connections with one or more receivers from a base station 
within a specific area. This enables one to offer different types of telecommunication services. The 
background to this advice was an attempt to ensure that competition would not be limited to a considerable 
extent in one or more markets as a result of this auction.  

55. For the purposes of its advice, NMa examined whether there were any companies that would 
acquire a dominant position or strengthen an existing one in one or more markets, if they were to obtain 
one or both licences, thereby substantially reducing actual competition in any such market. An analysis 
revealed that KPN at any rate held a dominant position in two of the relevant markets: the national market 
for leased lines with a capacity of up to 2 Mbit/s and the market for offering an access network to provide 
leased lines with the same capacity. If KPN were to acquire one or both WLL frequencies, actual 
competition would be limited substantially in these markets at any rate. Based on this analysis, NMa 
recommended that the Minister exclude KPN from the auction.  

31 October 2003 | 2996 

Shakie’s v NS Stations/Servex  

56. NMa dismissed a complaint lodged by Shakie’s against NS Stations and Servex. On 7 May 2002 
Shakie’s Fresh Fruit Shakes B.V. filed a complaint with NMa against NS Stations B.V. and Servex B.V. 
based on the provisions of Articles 6 and 24 of the Competition Act. In its complaint Shakies’s stated that 
NS Stations had abused its dominant position by refusing to lease business premises to it on its stations. In 
this respect Shakie’s argued that NS Stations had refused it access to an ‘essential facility’. In addition, 
Shakie’s accused NS Stations and Servex of acting together in breach of the prohibition of cartels.  

57. In its decision NMa stated that, in its capacity as the owner of the space in its stations, NS 
Stations did not have a duty to lease business premises. Even an undertaking holding a dominant position 
does not have a duty to do so under the terms of Article 24 of the Competition Act. Hence, even if NS 
Stations held a dominant position in the relevant market, its refusal to lease business premises to Shakie’s 
cannot be construed as abuse under the terms of Article 24 of the Competition Act. Furthermore, NMa did 
not find it reasonable to assume that Shakie’s would not be able to sell its products without access to its 
stations. Shakie’s had suffcient alternative sales outlets. Servex is a full subsidiary of NS Stations. The 
relations between these two companies and their joint actions are therefore not covered by the prohibition 
of cartels.  

14 January 2003 | 1615  

North Sea shrimps  

58. NMa imposed fines totalling 5 13,781,000 on four Dutch, one Danish and three German 
associations of producers in the shrimp-fishing industry, as well as eight Dutch wholesalers, members of 
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Vebega, on the grounds that they had entered into agreements within so-called trilateral consultations about 
the size of the catch and minimum prices paid for North Sea shrimp in the Netherlands, Germany and 
Denmark in the period from 1998 to 2000. The fines imposed on the Dutch parties also related to action 
taken to exclude a new trader in the autumn of 1999.  

59. The relevant agreements were not based on community fishing policy or Regulation 26 of 1962 
(which governs the relationship between fishing and competition policy), nor could they be justified on 
these grounds. According to NMa, the agreements entered into as part of the trilateral consultations not 
only contravened Article 6 of the Competition Act, but also Article 81 of the EC Treaty. NMa was thus 
applying European competition law (based on Article 88 of the Competition Act). In this manner NMa was 
anticipating the decentralisation envisaged by the modernisation of European competition policy 
(Regulation 1/2003). The national system of sanctions applies to any contravention of the European 
prohibition of cartels. Consequently, NMa largely followed its own Guidelines for the Imposition of Fines 
[Richtsnoeren Boetetoemeting]. When determining these fines, NMa confined itself to the impact on the 
Dutch market. However, it did assume that the actions of the foreign parties involved also had such an 
impact (even if they did not sell their shrimp on Dutch territory). NMa reduced the fines for the 
associations of producers so as not to endanger their continued existence and the performance of their 
operations within the context of the European market organisation.  

19 March 2003 | 2021 

Cleaning services industry  

60. NMa imposed fines totalling 16,975,550 euro’s on three cleaning companies and the professional 
association for the industry, OSB.  

61. NMa found that every year between January 1998 and mid-2000 OSB had set a percentage by 
which its members were required to raise their prices. On one occasion a percentage price increase was set 
halfway through the year. OSB pursued enforcement campaigns against cleaning service customers in 
order to ensure that its members were also actually able to implement these price increases. This conflicts 
with the principle that every undertaking is required to set its own prices in the absence of any knowledge 
of the market practices of its competitors. By setting percentage price increases, OSB had restricted 
competition amongst its affiliated cleaning companies. Consequently, there was no incentive for these 
companies to operate as efficiently as possible, as a result of which their customers were prejudiced and 
their freedom of choice was limited.  

62. Apart from this, NMa imposed a fine on the companies, Gom, Asito and CSU on account of the 
fact that in mid-2000 they took the initiative to raise their prices by 2.5% as of 1 July of that year. OSB 
then adopted the same percentage and informed its members accordingly. By acting in this manner Gom, 
Asito and CSU had actually acted together instead of competing with each other on price and had therefore 
contravened the Competition Act.  

31 December 2003 | 3353 

CR Delta  

63. NMa imposed a fine of 5 2.6 million on CR Delta, amongst other things, a supplier of bull semen 
for breeding and testing purposes, for abusing its dominant position by granting prohibited loyalty 
discounts to its customers. NMa also presented it with an order subject to a penalty. CR Delta is required to 
terminate this scheme, notify its customers accordingly and keep NMa informed of the discount system it 
uses in this context for a period of two years.  
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64. An undertaking which holds a dominant position is permitted to use a discount scheme, if the 
discounts are based on economic performance which justifies the benefit received. However, the discounts 
provided by CR Delta as part of its scheme were not based on such economic performance, but were 
characterised by aspects of customer loyalty and must therefore be treated as loyalty discounts. Hence, the 
quantum discount obtained by purchasing more stud bull semen is calculated over the entire amount that 
was bought, and not over the excess. By offering testing discounts CR Delta was abusing its dominant 
position in the market for stud bull semen by using it as leverage to strengthen its position in the adjacent 
market for bull test semen. Partly in view of the above, taken on their own and in conjunction with each 
other, these discounts must be regarded as loyalty discounts which, for instance, seek to restrict 
competition.  

II.1.b National Courts 

65. In this paragraph you will find an overview of the most relevant cases dealt with by the Dutch 
Courts in relation to anticompetitive practices. 

 28 March 2003 | Trade and Industry Appeals Tribunal | AWB 03/1 | E.on Benelux Generation and the 
Director of DTe  
13 June 2003 | Trade and Industry Appeals Tribunal /AWB 03/257 | Elektriciteitsproductiemaatschappij 
Zuid-Nederland, Essent and the Director of DTe  

DTe is entitled to request information  

66. Acting in accordance with the Electricity Act, the Director of DTe had issued a binding directive 
to electricity producers to provide information which he required for the purposes of performing the duties 
assigned to him in accordance with this legislation and the Gas Act. An administrative appeal against this 
was declared to be unfounded.  

67. In a judicial appeal the Trade and Industry Appeals Tribunal ruled that a binding directive is a 
decision as defined in the General Administrative Law Act, against which one is entitled to file 
administrative and judicial appeals. Furthermore, the Trade and Industry Appeals Tribunal ruled that the 
Director of DTe is entitled to request information in so far as this is necessary for him to perform his 
duties. This matter concerned the duty assigned to him under the Electricity Act to draw up tariff structures 
and conditions, having regard to -the importance of ensuring the reliable, effective and environmentally 
responsible operation of electricity facilities and the promotion of commerce in the electricity market. The 
Trade and Industry Appeals Tribunal held that it was not necessary for the Director of DTe to state the 
specific task to be performed for which he required information when requesting it (hence beforehand). It 
is enough for him to show it is reasonable to assume that there are links between the information he is 
requested and the tasks which have been assigned to him. If these tasks are broadly formulated and 
legislative in nature, then it is self-evident that the power to request such information be broadly 
interpreted. Similarly, invoking the protection afforded by Article 8 of the European Convention on 
Human Rights was also of no avail to the producers concerned. 

11 April 2003 | Court of Rotterdam | MEDED 01/2674-RIP and MEDED 01/2629-RIP | Car glass, 
Langrage and the Director-general of NMa  

Inadmissibility and Name's duty to state reasons for its decision  

68. A report was drawn up in connection with the suspicion that Car glass had contravened Article 24 
of the competition Act by granting loyalty discounts to insurance companies. However, no sanctions were 
imposed on Car glass as part of the decision which followed. This decision was upheld on administrative 
appeal: Car glass was declared inadmissible, the objections raised by Glasgarage were dismissed.  
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69. According to the court, Carglass’ judicial appeal was unfounded because it was not able to 
establish an interest in the results of the case. The report was not a decision directed towards securing any 
legal efffect in accordance with public law (immediate or otherwise) as defined in Article 1:3 of the 
General Administrative Law Act. The decision did not hold Carglass responsible for any infringement and 
this accommodates what the latter wished to achieve.  

70. The judicial appeal filed by GlasGarage (the complainant) is well-founded, because NMa had 
failed to comply with its duty to conduct an investigation and/or to state reasons in relation to one of the 
discounts referred to by GlasGarage which had been granted by Carglass and which GlasGarage had 
explicitly objected to. NMa should have examined whether this discount had yielded Carglass the 
allegiance of the insurance companies with which it had entered into a contract, on its own or in 
combination with other elements, or whether it resulted in discrimination, and in this respect NMa was not 
permitted to ignore the question as to whether it had come to hold a dominant position or not. NMa should 
have taken a new decision in response to GlasGarage’s administrative appeal. This occurred when a 
decision was taken on 22 October 2003. Both parties and NMa have filed a judicial appeal with the Trade 
and Industry Appeals Tribunal. 

18 April 2003 | Trade and Industry Appeals Tribunal | AWB 01/753 | Van Vollenhoven Olie  

Municipality does not act as an undertaking  

71. At the time it occurred, Van Vollenhoven Olie complained about an agreement entered into by 
the municipality of Venlo and Schreurs Oliemaatschappij (Schreurs) in 1993, in accordance with which 
Schreurs was granted a de facto exclusive right to sell fuel at Trade Port West. This contractually agreed 
exclusivity for Schreurs was incorporated into a zoning plan on 1 January 1998. According to the Court of 
Rotterdam, the municipality did not act as an undertaking in this respect but in accordance with its public 
prerogative.  

72. The Trade and Industry Appeals Tribunal confirmed the Court’s judgment. Nevertheless, it is 
true that the Tribunal did not agree with the Court’s judgment that the 1993 agreement was not relevant for 
the purposes of competition law. The Trade and Industry Appeals Tribunal was of the opinion that, by 
allowing a situation to persist in which parties other than Schreurs did not have the opportunity to establish 
a fuel point of sale in the zone, the municipality was acting in accordance with its agreed duty of care and 
was thus restricting competition. Nevertheless, this restriction did not amount to a contravention of the 
Competition Act, because action on the part of an undertaking was not involved. When making a decision 
to revise a zoning plan, the municipality was not acting as an undertaking. Preparing or amending a zoning 
plan is an activity which occurs in accordance with the Town and Country Planning Act [Wet op de 
ruimtelijke ordening] and therefore unmistakably amounts to the exercise of public prerogative.  

2 July 2003 | Court of Rotterdam | MEDED 01/621-RIP | Notaries in Breda  

Symbolic fine  

73. In 2001 NMa decided to impose sanctions on notaries in Breda, who had agreed to take it in turn 
to accept any briefs which they received from the municipality for the execution of deeds and to share the 
relevant income equally amongst themselves. This decision was confirmed on administrative appeal.  

74. On judicial appeal the Court treated these agreements as a prohibited horizontal market sharing 
agreement. The notaries went further than the municipality required and their attempt to rely on their legal 
duty does not hold. As far as applicability of the restriction is concerned, the Court applied European case 
law. Although the arrangements only pertained to a single client and a limited proportion of all the 
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property transactions, all the notaries in Breda were involved. Based on this, there was no evidence that 
competition could not be appreciably restricted in the market for property transactions in Breda.  

75. On the basis of a comprehensive assessment the Court reduced the fines to a symbolic one of  
1,000 euro’s for each of the notaries involved, prompted by its conclusion that with regard to the 
proportionality of the fine NMa had not fully taken into account the limited impact of the contravention 
and, in particular, had not completely made allowances for the limited significance of the fine in the light 
of special prevention (the Court believed that it was reasonable to assume that those involved would not be 
guilty of a similar contravention again). The notaries concerned and NMa filed a judicial appeal with the 
Trade and Industry Appeals Tribunal. At the beginning of 2004 the latter overturned the Court’s judgment.  

 

25 September 2003 | Court of Appeal in The Hague | 02/1476 kg | Kingdom of the Netherlands v Vodafone 
Libertel  

Confidential information  

76. On 1 October 2002 the judge granting relief in the Court of Appeal in The Hague ordered NMa to 
desist from proceeding with its intention to publish a report by London Economics on its website. The 
publication of information, which Vodafone had provided to NMa as confidential business data, without 
hearing the former in this respect would have conflicted with the requirement of due care, even though the 
details concerned were held in a processed and aggregated form (albeit that Vodafone believed they could 
still be traced).  

77. The Court of Appeal upheld the judgment handed down on judicial appeal but did not situate its 
conclusion within the framework of the duty-of-care principle but within that of Article 90 of the 
Competition Act. NMa had requested the information in question as part of an investigation into the 
potential contravention of Article 24 of this Act. The Competition Act provides for a specific procedure in 
the event that NMa has a reasonable suspicion that a contravention has been committed. The fact that, even 
before a report referred to in Article 59 of this Act had been drawn up, NMa published another report 
based on information provided by Vodafone in accordance with the Act, does not amount to compliance 
with these prescribed procedural rules, which are partly designed to protect interested parties such as 
Vodafone, nor do the conclusions drawn in relation to the question of whether a dominant position exists in 
the market for mobile terminating services. As such, NMa was using information obtained from Vodafone 
for a purpose other than the application of the Competition Act as required by Article 90 of this legislation. 

II.2  Mergers and acquisitions 

II.2.a  Statistics on merger cases 

78. In the area of merger control, in addition to assessing notified mergers and acquisitions, the NMa 
expressed in its 2003 Agenda its intention to carry out sectoral research into the healthcare, construction 
and energy sectors and to do further work to increase insight into assessments under competition law and 
the enforcement of the notification requirements applicable to mergers and acquisitions. Such transparency 
was promoted, for instance, by the publication of information and consultation documents and by 
organising a seminar on operating procedures in relation to merger control. At the beginning of 2004, this 
will be followed by a definitive publication. In the area of law enforcement, the correct implementation of 
conditions, which the NMa had earlier adopted in relation to the approval of mergers and acquisitions, was 
closely monitored. 
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Construction sector 

79. In 2003 the NMa carried out an investigation into the extent to which the specific characteristics 
of tendering affect the way future mergers and acquisitions should be assessed. Furthermore the NMa 
assessed 12 mergers and acquisitions in this sector.  

Healthcare sector 

80. The NMa assessed two mergers between hospitals. The regulations applicable in the healthcare 
sector are undergoing change and, as a result, increasing competition is possible.  

Energy sector 

81. In 2003 the NMa assessed two concentrations in the energy sector. In February, NMa granted 
permission for Eneco's acquisition of Remu, as a dominant position would not arise for be strengthened by 
the merger. In December, NMa imposed conditions on NUON's acquisition of Reliant. In NMa's opinion, 
the merger of these electricity companies would result in market positions on the Dutch electricity 
generation market which were too strong. Due to the far-reaching investigation in this case, there was no 
room, but also less necessity, for a separate investigation into the sector. 

Financial sector 

82. In 2003 NMa assessed 7 mergers and acquisitions in the financial sector. 

2003 merger activities in figures and statistics: 

• 71 decisions on notifications of mergers (mergers, acquisitions and joint ventures) (2002: 66) 
• 2 licences required for a merger (for which no application was submitted in one case) (2002: 1) 
• 1 licence granted for a merger subject to conditions (2002: 0) 
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II.2.b Summary of significant merger cases 

83. This paragraph contains summaries of the most significant merger cases the NMa dealt with in 
2003. 

11 september | 3386 | Nuon-Reliant 

Assessment of Nuon’s acquisition of Reliant  

84. In April 2003 Nuon notified to NMa that it wished to take over the Dutch operations of Reliant. 
Nuon is an electricity producer and distributor. Reliant is one of the larger electricity producers in the 
Netherlands.  

85. Electricity has several special features. It satisfies an essential need with the result that the 
demand for electricity does not decline even if its price increases sharply. In addition, electricity cannot be 
stored, the level of demand differs significantly from one moment to the next and there is a major 
difference in the degree of flexibility of the various generating plants. Electricity can be imported but its 
import capacity is limited. When there is substantial demand, this capacity is fully utilised and the supply 
of Dutch market players determines prices. There are no concrete indications that import capacity will 
increase considerably in the near future.  

Market power  

86. The specific characteristics of electricity make it possible for the three largest producers to 
exercise market power by influencing prices. Amongst other things, a market player can do this by keeping 
capacity in reserve. In other countries there have been several clear examples of the de facto exercise of 
market power, such as in the case of the extreme price peaks in California in 2001. There are indications 
that the larger electricity suppliers in the Netherlands are capable of exercising market power at specific 
times. For instance, it seems that the absence of a small proportion of capacity can result in prices 
doubling. Prices peaked on several occasions in 2003 and in some cases led to a 20-fold increase in tariffs.  

 17



ANNUAL REPORT ON COMPETITION POLICY DEVELOPMENTS IN THE NETERLANDS - 2003 

87. This occurred, for instance, during a long period of high temperatures. Various studies, such as 
those conducted by the Central Planning Bureau, McKinsey and the Technical University of Delft, have 
revealed that the major producers hold market power. On several occasions in the past Nuon and other 
market players have shown that the major producers hold market power and are capable of strategic action.  

88. The ‘before’ line represents the situation prevailing before the takeover. One can see, for 
example, that at least 40% of the capacity of the three largest producers was indispensable to satisfy 
demand for 16% of the time. The temptation to offer capacity at higher prices is greater, particularly in 
those situations where the extent to which they are indispensable, is proportionally greater. The ‘after’ line 
provides similar information about the situation after the takeover. Following the merger at least 40% of 
the capacity of the three largest players is indispensable to satisfy demand for 31% of the time. This is 
almost double that of the period prior to the merger. 

Consequences 

89. Following Nuon’s acquisition of Reliant, the market share held by the three largest operators has 
risen to approximately 74%. This takeover marks the disappearance of a small independent supplier. The 
amount of time that the major players are required to satisfy demand, is increasing. Consequently, there is 
a growing potential for strategic action that will drive up prices. Many market players anticipate that this 
takeover will result in price rises and declining liquidity. 

Econometric studies 

90. In order to ascertain its precise impact on tariffs NMa had two external quantitative studies 
conducted in this case. These studies are in line with the development of competition analyses seeking to 
determine the quantitative impact of mergers and acquisitions as accurately as possible. These techniques 
have been employed in the United States for several years already. Recently the Scandinavian competition 
authorities and the European Commission have also applied simulations to the electricity industry. The 
advantage of such models is that they can take into account the available amount of import capacity, the 
qualitative aspects of various players’ portfolios, such as differences in marginal costs and flexibility, and 
the fact that demand can differ drastically over time. 

Price increases 

91. The two studies revealed that an acquisition caused prices to rise by 13% and 6% respectively on 
average. The impact of these price increases could be highly significant: on an annual basis a 13% rise in 
tariffs would boost electricity costs in the Netherlands by approximately 1 600 million.  

Conditions  

92. Nuon finally obtained a permit for the acquisition, subject to the condition that it had to auction 
900 MW of capacity. The two other major players, Essent and Electrabel, are not entitled to participate. 
Research has shown that prices will not increase thanks to this auctioning of capacity. The latter is also 
good for market liquidity and makes it possible for minor players, such as traders and suppliers, to possess 
capacity themselves. Initially, Nuon will be required to auction capacity for five years. In principle, this 
will be followed by auctions for a further five years. However, should it appear that market conditions have 
changed fundamentally (for example, because the market has developed into a North-western European 
one), NMa may decide that auctions are no longer required.  

Judicial appeal 
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93. Nuon and Essent have filed a judicial appeal against this decision. They believe that the 
Competition Act does not provide any basis for NMa’s decision and are of the opinion that there is a 
North-western European wholesale market. In addition, Essent does not agree with its exclusion from 
participation in these auctions.  

1 september 2003 | 3524 | Hospitals The Hague 

Merger of two hospitals in The Hague  

94. In the course of consultations about competition in the hospital care sector at the end of August 
2003 a merger of two hospitals in The Hague was notified to NMa: Juliana Kinderziekenhuis/Rode Kruis 
Ziekenhuis (JKZ/RKZ) and Ziekenhuis Leyenburg (ZL). NMa was able to put its findings into practice in 
this case. It was investigated in which markets hospitals were active and whether the merger would give 
rise to a dominant position.  

95. A great deal of research was conducted on the part of both NMa and the parties concerned-which 
were asked to answer questions of a very di¤erent nature-while this case was dealt with. Within NMa 
investigations were conducted by a team consisting of three people with a legal and economic background 
working in close consultation with the team which had conducted the study for the purposes of the relevant 
position paper. Contact was sought with other EU member states to share experience. Discussions were 
also held with the Department of Justice in the United States and a consultant from the latter country who 
has assisted with many similar cases. Hospital mergers have already been tested extensively in the US. In 
addition, contact occurred with competing hospitals in the region, health insurer purchasers, the Ministry of 
Health, Welfare and Sport, professional associations and hospitals outside the region of The Hague.  

96. NMa analysed the other players, what they provided at that point in time and what they could do 
within a relatively short period of time without excessive investments to present an alternative to the 
hospitals that were merging. It examined whether sufficient providers would remain for health insurer 
purchasers and patients. In this respect allowances were made for the concrete future plans of the merging 
partners. In the end NMa concluded after a thorough investigation that no competition-related problems 
were anticipated in this case. No licence was required for the merger. 

16 April 2003 | 3230 | Greenery-Fruitmasters  

Licence required  

97. In 2003 NMa received a notification of the establishment of a joint enterprise in which the fresh 
fruit auction and broking services of Greenery and Fruitmasters were to be incorporated. For the purposes 
of assessing it a distinction was drawn between the market for auction and broking services for fresh fruit 
suppliers (fruit growers), on the one hand, and that for the sale of fresh fruit, on the other. The 
establishment of this joint venture will give rise to a substantial position in the Dutch market for auction 
and broking services for fresh fruit suppliers. Other sales organisations are very small in size compared to 
the proposed joint venture. Further research is required, amongst other things, into the existence of realistic 
alternative sales channels in the Netherlands and abroad. A license is required for this concentration. The 
parties subsequently decided to abandon their plans. 

25 February 2003 | 3282 | Eneco-Remu  

Joint dominant position? 

98. Eneco was planning to take over Remu. The most important point when assessing this was the 
question as to whether it would produce or consolidate a dominant position jointly held by Essent, Nuon 
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and Eneco (including Remu) in any potential market for the supply of electricity. Investigations revealed 
that in recent years the large supply companies were losing turnover on supplies to customers in 
deregulated markets. New parties had also entered the market for the supply of green power to small-scale 
consumers. Several entrants had indicated that they were also planning to supply this category once 
deregulation covered the relevant protected customers. Since deregulation was extended to include large 
industrial and medium-sized customers in the Netherlands, 30% to 50% of them have switched suppliers. 
Of those small-scale consumers, who have switched to the procurement of green power, a substantial 
proportion have switched to a di¤erent supplier. In itself electricity is a homogenous product, but suppliers 
attempt to differentiate by offering tailored and additional services. Partly in view of these factors, it is not 
reasonable to assume that the proposed concentration would create or strengthen a dominant position 
jointly held by Essent, Nuon and Eneco (including Remu) in any potential market for the supply of 
electricity.  

20 June 2003 | 3506 | Gilde-Euretco  

Assessment of vertical relationship  

99. Gilde is to acquire control of Euretco and already controls Gazelle. This is a case of vertical 
integration. Eurretco mainly operates franchises in the bicycle retail trade. Gazelle is a powerful player in 
the market for the production and sale of bicycles to these retailers and any subsidiary markets. Various 
competitors are active in the latter markets, including the Accell Group and Giant. The companies that are 
affiliated to Euretco, place their orders directly with their suppliers. Euretco does not impose any duties on 
them in relation to quantities and the composition of their range of products. The franchise agreements can 
be cancelled each year. Euretco does not own the retail outlets of the businesses which are affiliated to it. 
Based on their current agreements and the practical relationship observed between 5etco and the 
companies affiliated to it, it was not reasonable to assume that, following Gilde’s acquisition of Euretco, 
Gazelle would be able to influence the product choice of these affiliated businesses to such an extent that 
they would deny Gazelle’s competitors access to them. If Euretco were to decide to change the nature of its 
franchises to make them more mandatory, in accordance with which Gazelle would be the only brand on 
offer, those affiliated businesses which opposed such a change in policy, would be in a position simply to 
cancel their agreements. In view of this, it was concluded that the market would not be foreclosed o¤ as a 
result of the takeover.  

8 December 2003 | 3431 | Assa Abloy-Security Hardware Group  

Key position?  

100. Assa Abloy (the manufacturer of Lips, amongst other things) was to acquire Nemef and Corbin. 
These organisations’ operations involve the production of locks and cylinders. The locks are sold as part of 
a locking system and the cylinders designed for use in them represent separate markets. The geo-graphical 
market for individual locks includes the Netherlands and Germany, while that of the cylinders designed for 
locking systems is national. Within these markets it is possible to draw a distinction between smaller 
market segments. There are enough foreign-particularly German-competitors who manufacture locks 
which satisfy specifically Dutch requirements. These companies have sufficient capacity to satisfy any 
potential increase in demand for their products in the Netherlands, if prices were to rise in this country. The 
notifying parties carry well-known brands of locks and an investigation was therefore conducted into the 
influence of these brands on customer buying patterns. It revealed that purchasers attach little value to the 
question as to whether a lock comes from Lips, Nemef or any other manufacturer (foreign or otherwise). In 
view of this, no licence was required.  

17 January 2003 | 3233 | Pon-Geveke  
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Transfer of part of a business  

101. This case involved Pon’s acquisition of Geveke. These organisations are involved in the trade of 
engines and machinery, amongst other things. Pon intended to transfer a holding of 60% in part of Geveke 
(T&SG) to Nimbus some time after the takeover. Following this transaction, Pon would have joint control 
over T&SG together with Nimbus. The parties held the view that the operations of T&SG did not 
constitute part of the merger of Pon and Geveke and therefore did not need to be reported. According to 
them, there was a temporary acquisition of exclusive control. However, it was not certain that Pon would 
actually transfer its 60% stake in T&SG to Nimbus immediately after acquiring the shares in Geveke. The 
fact that Pon intended to convert its initial exclusive control over T&SG into joint control does not change 
the fact that it would first obtain and hold exclusive control over that company. In view of this, the 
operations of T&SG were most certainly taken into account when assessing this merger. When assessing it, 
there appeared to be no reason to assume that it would result in the emergence of a dominant position.  

27 January 2003 | 3243 | 3i Group en VS&A-TeleMedia  

Access to information  

102. The company Telefoongids Media is responsible for the production and distribution of the 
printed version of the telephone directory, as well as one on CD (an electronic version of the telephone 
directory on CD-ROM) and one on the Internet. KPN sold Telemedia, and the 3i Group and VS&A 
obtained joint control over Telefoongids Media. A third market player feared that this transaction would 
lead to a situation in which one organisation, namely, Telefoongids Media, would obtain privileged access 
to the market for KPN’s subscriber data and would therefore be able to maintain its monopoly on the 
market for universal paper directories and extend it to include adjacent markets for the provision of 
information about telephone connections.  

103. The views expressed by this third market player did not so much concern the implications of the 
acquisition of joint control over Telefoongids Media by the 3i Group and VS&A. Rather, the objections 
that were stated, concerned the possible actions (the abuse of a dominant position) by Telefoongids Media 
and/or the seller (a company that was not involved in this merger) if the business unit that was being sold, 
no longer constituted part of the company. These possible actions could then create or strengthen a 
dominant position, according to this market player. However, access to certain information would not 
diminish as a result of this merger. In view of this, no licence was required.  

11 December 2003 | 3790 | Rabobank-TenneT  

Extension of joint venture-second notification required  

104. Rabobank and TenneT notified a planned concentration involving the establishment of a trading 
platform for sustainable energy certificates. No licence was required for this concentration. A month later 
the parties revealed that their venture was to be extended to include other negotiable certificates. In 
response, NMa announced that this extension of activities fell outside the boundaries of what had been 
assessed for the purposes of its previous decision. What was also taken into account in this respect was the 
fact that this extension was to occur within a very short period of time after the decision. The parties 
subsequently filed a new notification of a proposed concentration, including the new activities. No licence 
was required for this notified concentration. 
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Advisory opinion on merger control 

Establishment of a concentration after two years  

105. In 2003 NMa received a query as to whether a new notification had to be filed in connection with 
revised plans for a takeover that had already been approved two years before but had not yet occurred. 
Based on the information submitted, it could not be assumed that the merger which was notified in 2001 is 
identical to that currently proposed. In this respect, the fact that two years had elapsed since the decision, 
played an important role. Where such a period of time passes, it is not inconceivable that market 
development provide grounds for a di¤erent assessment of the proposed concentration. NMa was required 
to conduct a new investigation, certainly in view of the dynamic nature of the market(s) involved. In view 
of this, it concluded that the transaction that was currently proposed, represented a new one and had to be 
notified. Eventually, the parties involved abandoned their revised plans. 

Advisory opinion on merger control 

Calculation of turnover in the case of a joint venture  

106. NMa was asked how to calculate turnover in the event of a change from control exercised jointly 
by A and B over a joint venture to one where A assumed sole control. The parties involved in this 
concentration were A and the joint venture. The turnover of the joint venture comprises all of its sales. In 
order to determine A’s actual economic strength, a further 50% of the joint venture’s turnover was 
attributed to A in spite of the duplication this entailed. In this case, priority was accorded to the need to 
determine the actual economic value as accurately as possible rather than the duplication involved.  

III.  The role of competition authorities in the formulation and implementation of other policies, 
e.g. regulatory reform, trade and industrial policies 

107. Dutch law does not contain general provisions giving the NMa a specific role in the legislative or 
policy-making process. However collaboration agreements between the Ministry of Economic Affairs and 
the NMa lay down that the NMa can advise on proposals of the Ministry (or other Ministries) as far as the 
effects for competition, or the powers of the NMa itself are concerned. Some of the advisory reports (such 
as the WLL advice) mentioned in paragraph IV are the result of these agreements. Also the advisory role of 
the regulatory bodies of the NMa stems from the collaboration agreements between the Ministry of 
Economic Affairs and the NMa. Since the advise from the Office of Transport Regulation and the Office of 
Energy Regulation contribute to the formulation and implementation of regulatory reform in the 
Netherlands some special words are devoted to it. 

Advise by the Office of Energy Regulation 

DTe Recommendations to ensure supply  

108. Within a deregulated electricity market, market players make decisions about investments in new 
power plants chiefly on the basis of market developments. It appears that pricing within the electricity 
industry does not offer sufficient guarantees to ensure supply. In 2003 DTe presented recommendations to 
the Minister covering the measures required to ensure supply in a deregulated market. An example of this 
is the introduction of a system of financial incentives for investments in generating capacity in line with 
market practice. Using reserve capacity contracts, a system operator can ensure that sufficient backup 
capacity is available in the market. Based on this, DTe has started to investigate alternatives for 
implementing such a system. Because certainty of supply is a problem that also needs to be tackled on a 
European scale, this subject needs to receive special attention in European deliberations about power 
supply.  
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Gas market studies and recommendations 

109. In 2002 DTe noted that the wholesale market for natural gas was not operating optimally. 
Consequently, in 2003 it started to improve the structure of this market, so as to ensure that genuine 
competition would be possible in it. DTe conducted several studies, for instance into bottlenecks in the gas 
market, in collaboration with the Competition Regulation Directorate. It will be using its findings to 
introduce improvements in the market in 2004. DTe also prepared recommendations for the Minister 
concerning a new pipeline to the United Kingdom – the Bacton-Balgzand Leiding [Pipeline] (BBL) – 
which can be used to sell Dutch gas to the United Kingdom. To provide more support for the development 
of the market, DTe presented the Minister with recommendations about the role and duties of the national 
transmissions system operator (TSO).  

Research and development-outlook for the market  

110. In 2003 DTe developed its outlook for the energy market, so as to be able to con-tribute to the 
operation of market forces within it, also in the future as its regulator. It did so, for instance, by conducting 
a strategic study of the electricity market This revealed that, while deregulation has been successful to date, 
developments are occurring which could be an obstacle to the further evolution of the energy market. A 
decline in the security of supply, concentrations in the Dutch market and inadequate liquidity are examples 
of this. It is anticipated that the Dutch electricity industry will strive for further consolidation in response to 
the integration of the European market. This could have negative consequences for the Dutch market.  

DTe, the Ministry of Economic Affairs and NMa will need to adopt the necessary precautionary measures 
to protect consumers and to maintain sufficient competition in the Dutch market. NMa sets conditions for 
the merger of companies. DTe is striving for greater transparency in the market. In addition, greater market 
liquidity will be encouraged. The Minister of Economic Affairs could promote an increase in import 
capacity. In order to detect changes in the way the market operates, a regulator is needed who can monitor 
them closely. In 2004 DTe will be developing a Masterplan monitoring [Monitoring Master Plan] and will 
be conducting regular studies into the development of the gas and electricity markets. 

Consumer protection 

111. With the approaching liberalisation of the electricity and gas market for small-scale consumers, 
the protection of consumers, in general, and small-scale consumers, in particular, is becoming increasingly 
more important. DTe devoted increasing attention to this in 2003, particularly with regard to granting 
licences to energy suppliers. More elective regulation of compliance with the relevant laws and regulations 
(with the aid of the regulation cycle and the enforcement plan) will also contribute to this. DTe has worked 
towards ensuring a proper supply of energy in the long term. It has made recommendations aimed at 
securing the availability of adequate generating and transmission capacity in the future. How the di¤erent 
facets of consumer protection are incorporated within a single project is described elsewhere in this annual 
report.  

Advise by the Office of Transport Regulation 

112. With regard to the Railways Act, in 2003 several implementation and enforcement tests were 
conducted based on impending regulations (the general administrative decrees entitled Capacity 
[Capaciteit], Railway Transport [Spoorwegverkeer] and Railway Sta¤ [Spoorwegpersoneel]). In addition, 
for instance, a manual on the ‘regulation of the railways’ has been drawn up and the legislation and 
regulations governing the railways was analysed from a regulatory perspective. The activities of the 
Economic Regulation Working Group, which has been working on the Aviation Act and the Schiphol 
Tari¤s and Conditions Decree [Besluit tarieven en voorwaarden Schiphol], were as good as finished in 
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2003. NMa and the Ministries of Finance and Economic Affairs were also involved in this working party, 
which was chaired by the Ministry of Transport, Public Works and Water Management. In 2003 the 
preparations for the regulation of the harbour pilot service entailed involvement in a working party of the 
Ministry of Transport, Public Works and Water Management, and the presentation of advice on the draft of 
a regulatory framework and tari¤ structure. In 2003 the Office of Transport Regulation, acting together 
with the Competition Department on the orders of the Ministry of Transport, Public Works and Water 
Management and the Ministry of Economic Affairs, conducted a quick scan into the position of the former 
Gemeentelijk Havenbedrijf Rotterdam (Rotterdam Port Authority). In addition, work was also performed 
on improving its knowledge of the industry, identifying problem areas and deciding on implementation 
processes and procedures. 

IV.  Resources of competition authorities 

IV.1  Resources of the Netherlands Competition Authority in 2003 

IV.1.a Annual budget in euro’s 

 

IV.1.b Number of employees 

113. NMa’s workforce expanded in 2003 from 303 to 342 full-time staff in 2003. Somewhat less than 
half of this increase was due to the extension of the organisation’s range of duties: the introduction of a 
Financial Sector Monitor [Monitor Financiële Sector] and expansion of the tasks of the Office of Transport 
Regulation. In addition, NMa’s staff have been seconded to the Office of Health Regulation [Health Care 
Authority] (being established) from the Ministry of Public Health, Welfare and Sport. The remaining 
increase in the number of staff is the result of filling vacancies. Temporary positions within NMa, which 
had been established for the investigation of the construction industry, for instance, acquired permanent 
status in 2003. 
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V.   Summaries of or references to new reports and studies on competition policy issues 

 
114. The NMa published reports and studies relating to competition policy issues in all the prioritised 
sectors and some others. Here you will find an overview of those reports and studies: 

• (Health Care Sector) The NMa published information and consultation documents on the extent of 
competition in the exceptional medical care sector (AWBZ) and the hospital sector. Various responses 
to these documents were received. Partly on the basis of these responses and further sectoral research, 
the NMa published its position papers on these sectors. Both the positioning papers are available (in 
Dutch only) on our website (Positioning Paper on exceptional medical care sector : 
http://www.nmanet.nl/en/Images/14_15884.pdf / Positioning Paper on the hospital sector:  
http://www.nmanet.nl/en/Images/14_15883.pdf); 

• (Energy Sector) Advice from the Office of Energy Regulation (DTe) to the Minister of Economic 
Affairs concerning the appointment of a Transmission Service Operator as required by Directive 
2003/55/EG) (not available). 

• (Financial Sector) The Minister of Finance and the Director General of the NMa concluded that the 
NMa will conduct an annual monitor of the financial sector in the Netherlands. In order to do so the 
NMa appointed a group of experts that presented its first report in 2003 (in Dutch available only). 
(http://www.nmanet.nl/nl/Images/11_14492.pdf) 

• (Other Sectors) Advice of the Director General of the NMa on request of the Minister of Finance on 
the price level of cd’s in the Netherlands. The NMa concludes that there is no reason to believe that 
there exists a price-fixing cartel in the cd sector in the Netherlands (in Dutch available only). 
(http://www.nmanet.nl/nl/Images/11_8001.pdf) 

•  (Other Sectors) Advice of the Director General of the NMa to the Minister of Economic Affairs on the 
intended granting of licenses for the Wireless Local Loop (in Dutch available only). 
(http://www.nmanet.nl/nl/Images/11_13367.pdf) 
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