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Foreword  

Since its inception in 1999, the Asian Development Bank/ Organisation for 

Economic Co -operation and Development (ADB/OECD ) Anti -Corruption Initiative 

for Asia and the Paci fic  support s its members in strengthening their policies, 

frameworks , and practices to fight corruption. Driven by the demand and 

priorities of its members, the Initiative fosters regional policy dialogue and analysis 

and helps  in building capacity through  regional technical seminars.  

Obtaining legal assistance for investigations and prosecutions of 

corruption cases from other countries has been identified in the Asia and Pacific 

region  and beyond as one biggest obstacle to effectively fight corruption. 

Mut ual legal assistance (MLA) is also essential for the recovery of proceeds of 

corruption.  

Since early 2005, the member countries and jurisdictions of the ADB/OECD 

Anti -Corruption Initiative for Asia and the Pacific  have held regular policy 

dialogues and exp ert meetings to strengthen their frameworks and practices for 

requesting and providing legal assistance. The 5th Regional Anti -Corruption 

Conference for Asia -Pacific in September 2005 included a workshop to this topic, 

and a technical seminar on Denying Sa fe Haven to the Corrupt and the 

Proceeds of Corruption  was held in March 2006. In 2006/2007, the Initiativeõs 

members carried out an in -depth review on frameworks and practices for mutual 

legal assistance, extradition , and the recovery of proceeds of corru ption.  

International anti -corruption instruments , such as the U nited Nations  

Convention against Corruption (UNCAC) and the OECD anti -bribery  instruments , 

attach great importance to effective mechanisms for mutual legal assistance  

(MLA) and asset recovery. As a growing number of countries in Asia and the 

Pacific have committed to th ese standards , demand for mutual learning in this 

area increases . The Initiativeõs members naturally called on the Initiative and its 

partners ñthe Basel Institute on Governance an d the U N Office on Drugs and 

Crime ñto provide this assistance. In response to this request , the Initiative 

conducted a regional technical seminar on asset recovery and MLA. 

Hosted and co -organized by the Corruption Eradication Commission of 

Indonesia, this  regional technical seminar gathered more than 1 50 experts from 

the Initiativeõs member countries, observer countries, and OECD member 

countries in Bali on 5 ð7 September 2007. This volume compiles the experience 

shared by experts during the seminar. It is addressed to policy makers, 
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practitioners , and experts who wish to learn from experiences of other countries 

in strengthening frameworks and practices for mutual legal assistance and the 

recovery of assets from abroad . 
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Preface  
by Taufiequrachman  Ruki  

Taufiequrachman Ruki  

Chairman  (2004-2007) 

Corruption Eradication Commission of Indonesia  

òTo combat corruption we need to cooperate inte rnationally and to be 

part of international and regional initiatives aiming to support anticorruption 

progress in member states. We must of course build our own protection against 

corruption and refine our anticorruption policies. But in doing so, we must learn 

from countries that have a positive track -record in fighting corruption and we 

must learn from discussions and developments related to anti -corruption 

concepts and mechanisms taking place in international fora .ó 

This statement was made by the Coordin ating Minister for Economic 

Affairs, His Excellency Boediono , at the opening of the regional seminar on 

Making International Anti -Bribery Standards Operational : Asset Recovery and 

Mutual Legal Assistance  on 5 September 2007 in Bali. The minister expressed the 

motive behind the series of three seminars the Indonesian Corruption Eradication 

Commission arranged this year in collaboration with the ADB/OECD Anti -

Corruption Initiative: The necessity of knowledge exchange and cooperation.  

As a host , we were extrem ely pleased and grateful that a number of  

distinguished experts and participants from more than 30 countries made the 

effort  to come to Bali to discuss legal and institutional challenges in using mutual 

legal assistance and elaborate on the tracing, freezi ng, confiscating , and 

repatriating the proceeds of corruption. It reaffirmed that platforms for expert 

exchange are highly relevant when the challenges become increasingly global 

in nature and with the introduction of international frameworks , such as the 

United Nations Convention against Corruption that need yet to be made 

operational.  

This volume is a result of these 2.5-day discussions and analysis and we are 

confident that it may serve as a source of information, reference , and inspiration 

not only to t he 170 participants from the Asia and Pacific region  and beyond 

who  attended the seminar, but also to their colleagues and friends.  

 

Taufiequrachman Ruki  

Chairman of the Indonesian Corruption Eradication Commission  2004-2007 





  

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific  

Preface  
by Kuniko Ozaki 

Kuniko Ozaki  

Director, Division for Treaty Affairs  

United Nations Office on Drugs and Crime  

This volume, based on the proceedings of the seminar on  Making 

International Anti -Corruption Standards Operational : Asset Recovery and Mutual 

Legal Assistance , crysta llizes the views of outstanding experts and practitioners. It 

gives an account of their experience and perspectives on the way ahead in two 

of the most challenging fields of international criminal law. What lies in front of us 

is an inspiring snapshot of w hat the international legal community knows, and 

what questions it asks, on a rapidly evolving and highly dynamic field of 

international cooperation.  

This book comes at the right moment. The last years have seen the fight 

against corruption rising rapidly  to the top of the political agenda. Within an 

emerging international anti -corruption consensus, a number of international 

instruments have been negotiated. The OECD Convention on Combating Bribery 

of Foreign Public Officials in International Business Tran sactions marked an 

impressive starting point already in 1997. Several strong regional instruments 

followed, until the negotiations on the United Nations Convention against 

Corruption (UNCAC) resulted in a landmark consensus in 2003. These instruments 

send the message that corruption cannot be tolerated and that States parties 

have to render each other the most comprehensive support in their fight against 

this phenomenon. The rapid and ongoing increase in the number of ratifications 

of the U NCAC  creates hope  that universal adherence can be achieved at an 

early date, accentuating its role as the first and only truly global instrument 

against corruption.  

To date, 140 states have signed and 1 22 states have ratified the U N 

Convention against Corruption. It is alr eady the common standard, the point of 

reference for anti -corruption efforts worldwide. Its provisions highlight four main 

areas for action: prevention, criminalization, international cooperation, and asset 

recovery. During the negotiations of UNCAC , much attention was paid to 

practical and operational provisions that  can make a difference in the daily life 

of judges, prosecutors , and policy  makers. UNCAC  goes therefore far beyond the 
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important political achievement of a global anti -corruption consensus. It  should 

be used in its entirety as a practical tool that will help  design efficient policies 

and improve the success of specific cases.  

In Chapter V on asset recovery, UNCAC breaks new ground with a series 

of innovative provisions. These ñcombin ed  with more  traditional provisions, 

namely on international cooperation as set out in Chapter IV of UNCACñcreate 

a new dynamic whose potential is still largely unexplored. States, both 

developing and developed, have limited experience in making these provisions 

opera tional. Although the most remarkable international asset recovery cases 

were resolved before the c onvention entered into force, a thorough analysis of 

those cases, as in this volume, is crucial. Meanwhile, t hey are the only sources of 

experience and lesson s learned, and leave broad space for comparative studies 

on the impact the c onvention may have on similar cases in the near future.   

The Conference of the States Parties to the United Nations Convention 

against Corruption at its first session, held in Jord an on 10ð14 December 2006, 

considered develop ing  cumulative knowledge as one priority field of action. 

Special importance was attributed to locating, freezing, seizing, confiscati ng,  

and returning the proceeds of corruption. Events such as the seminar held  in Bali 

are essential for achiev ing  these goals since they give opportunities for experts to 

exchange knowledge and experience. Thanks to the extraordinary commitment 

of the authors and editors of this volume, the results of this dialogue are now 

availabl e to  the broader international community, which can further enhance 

the exchange of experience and knowledge. The importance of such an 

achievement for implement ing  UNCAC  and other international instruments 

against corruption cannot be overemphasized.  

 

Kuniko Ozaki  

Director, Division for Treaty Affairs  

United Nations Office on Drugs and Crime  
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Executive Summary  

While it grows easier for corrupt agents to move ñand to move the 

proceeds of their crimes ñacross borders, law enforcement operates within 

nationa l boundaries. Mutual legal assistance (MLA) is often required to bring the 

corrupt to justice and to recover assets.  

Today, existing mechanisms for mutual legal assistance are largely 

inadequate for a variety of reasons. Legal and institutional frameworks  for MLA in 

many countries in the region and beyond need to be strengthened. 

Shortcomings in practice, and limited knowledge and capacity to implement the 

existing frameworks, also contribute to deficiencies in transnational cooperation 

in prosecuting corr uption.  

The thorough implementation of international standards ñin particular, the 

UN Convention against Corruption (UNCAC) and the OECD Convention on 

Combating Bribery of Foreign Public Officials in International Business Transactions 

(OECD Anti -Bribery Co nvention) ñwould clear many obstacles and strengthen 

the effectiveness of providing MLA for corruption offenses. Enhanced 

transnational networks of practitioners, regular exchanges among experts, and 

dissemination of knowledge would further contribute to en hancing the mutual 

provision of legal assistance in Asia and the Pacific, and beyond.  

Strengthening Legal Assistance and Asset Recovery through 

Implementation of International Standards  

Translating international standards into legislation, policies and pra ctice 

constitutes considerable challenges. To support the member jurisdictions of the 

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific in this endeavor and 

to strengthen networks among practitioners, the Initiative dedicated its 6 th 

regional se minar to Making International Anti -Corruption Standards Operational: 

Asset Recovery and Mutual Legal Assistance .  

The seminar, held in Bali in September 2007, gathered 170 policy makers 

and practitioners from the Initiativeõs member jurisdictions and from around the 

world, as well as representatives of international, regional, and nongovernment 

organizations. The ADB/OECD Anti -Corruption Initiative for Asia and the Pacific 

organized the seminar jointly with the Basel Institute on Governance, the 
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Corruption Eradication Commission of Indonesia (KPK) and the UN Office on 

Drugs and Crime (UNODC).  

The seminar complemented the thematic review on Mutual Legal 

Assistance, Extradition, and Recovery of Proceeds of Corruption in Asia and the 

Pacific  conducted by the me mbers of the ADB/OECD Anti -Corruption Initiative 

for Asia and the Pacific in 2006 ð2007; this review highlights strengths and 

weaknesses of frameworks and practice in the Asia -Pacific region.  

Challenges in Legal and Institutional Ramifications for MLAé 

Expert discussions on the legal and institutional ramifications for legal 

assistance and asset recovery in the Asia -Pacific region revealed that a 

combination of treaty -based arrangements and domestic MLA legislation usually 

provides a sufficient basis for coo peration in recovering the proceeds of 

corruption and related offenses. It also became clear, however, that legislative 

provisions concerning MLA in investigation, prosecution, and judicial proceedings 

in corruption cases vary quite significantly in compre hensiveness and complexity 

among the members of the ADB/OECD Anti -Corruption Initiative.  

The dual criminality requirement was identified as a potential legal 

impediment to granting MLA, a difficulty that also arises in extradition cases. 

Reliance on the co nduct -based definition of dual criminality, as required under 

Article 43(2) of the UNCAC, might remedy this problem in many cases. It would 

notably help in cases of illicit enrichment or bribery of foreign public officials, 

offenses that, so far, few count ries have enacted. Relaxing dual criminality when 

providing assistance in non -coercive measures was also considered a helpful 

approach.  

The requirement of a foreign conviction as a precondition for cooperation 

in some Asian and Pacific countries was mentio ned as another obstacle to the 

provision of MLA, especially where statutes of limitations are short. UNCAC 

provides significant remedies in this respect, notably the approach foreseen 

under Article its 54(1)(c), which stipulates that assistance can be rend ered 

without a conviction when the offender cannot be prosecuted by reason of 

death, flight, or absence, or in other appropriate cases.  

Certain grounds for denying cooperation ñsuch as interests of national 

sovereignty or security, general public interests,  and financial interests in 

particular ñadd hurdles to obtaining legal assistance. Grounds for denying 

cooperation are often broadly defined and depend upon the discretion of the 

authorities of the requested State. Participants noted that such arguments wer e 

particularly likely to be used in corruption cases with a political dimension.  
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éand Obstacles in Practice 

Discussions among experts and practitioners revealed additional 

challenges that arise in the application of mutual legal assistance frameworks: 

limited capacity, overly complex procedures for MLA at the domestic level, the 

absence of expedient internal coordination mechanisms among domestic 

authorities, and a general lack of information about MLA procedures and 

requirements. Limited financial resource s hamper the establishment of a 

specialized, central MLA authority in some countries in the region.  

Participants also offered suggestions on how to remedy or mitigate these 

problems. They agreed that establishment of a specialized MLA authority 

generally i ncreases the effectiveness of international cooperation, but that 

expertise of other domestic authorities must still be enhanced regardless.  

A general lack of information about MLA procedures and requirements 

could be remedied by making such information av ailable through the Internet. 

The ADB/OECD Anti -Corruption Initiative for Asia and the Pacific now makes an 

online database accessible at www.oecd.org/corruption/asiapacific/mla  that 

provides full texts of legislation and treaties that govern mutual legal assistance in 

Asia and the Pacific. Another example is Indonesia, which collected 

comprehensive and detailed information on the mechanisms available for MLA 

and the recovery of the proceeds of  corruption in the course of its UNCAC 

compliance review in 2006.  

Informal Paths to Obtain Legal Assistance  

In light of these challenges, many practitioners stressed the importance of 

informal approaches to MLA. Informal measures make complex and time -

cons uming formal procedures with foreign jurisdictions redundant in many cases, 

or can usefully prepare formal procedures where these are inevitable. Informal 

means of seeking legal assistance may also be useful in the initial investigation 

phase of corruption  cases, which often require rapid action to freeze funds.  

Informal assistance is not without pitfalls, though. Identifying appropriate 

and reliable personal contacts , and maintaining good working relations despite 

possible changes in foreign interlocutors  pose significant challenges. In addition, 

informal approaches might compromise due process requirements in some 

jurisdictions.  

http://www.oecd.org/corruption/asiapacific/mla
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Tracing, Freezing, Confiscating, and Repatriating the 

Proceeds of Corruption  

Obtaining MLA to seize, confiscate, and repatriate  the proceeds of crime 

is particularly difficult, due to bank secrecy provisions and disparities between 

legal frameworks for asset recovery across Asia and the Pacific, among other 

factors. Jurisdictions set different thresholds for the extent of assistan ce provided 

with respect to coercive measures of search and seizure. Most countries require 

that requesting States go beyond demonstrating reasonable grounds to believe 

that an offense has been committed and that evidence may be found in the 

possession of the person or entity against whom coercive measures are directed.  

Various approaches could mitigate these difficulties: Due diligence 

requirements for financial intermediaries and systems for suspicious transaction 

reporting, coupled with well -resourced fi nancial intelligence units, would prevent 

money laundering more effectively in the first place. Freezing assets would be 

considerably easier if more countries in Asia and the Pacific make foreign 

restraining orders enforceable by direct registration in a d omestic court; today, 

only a limited number of countries in the region do so.  

In practice, civil forfeiture could become an alternative to criminal 

proceedings, especially in light of Article 53(a) of the UNCAC. The generally 

lower standard of evidence in civil forfeiture actions, which are available in the 

absence of a criminal conviction, makes civil forfeiture an attractive option. 

Asking a foreign State to start domestic criminal proceedings, for money 

laundering for example, sometimes speeds up the pro cess. 

Only a few countries regulate the actual repatriation of criminal proceeds 

by law, and wide discretion characterizes this domain. Treaty -based 

arrangements and clarification of legislative frameworks would increase 

certainty, transparency, and accoun tability regarding repatriation of criminal 

proceeds.  

Lessons from Real Cases  

Practitioners shared their experiences in seeking and providing MLA in 

high -profile asset recovery cases, showing the whole range of challenges they 

face in practice. After the f all of autocratic rulers in Nigeria, the Philippines, and 

Peru, criminal and civil proceedings began to recover assets that Sani Abacha, 

Ferdinand Marcos, and Vladimiro Montesinos had placed in various foreign 

jurisdictions. While attempts to recover the i ncriminated assets eventually 

succeeded in all cases, the proceedings met serious obstacles that point to 

priorities for reform.  
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Difficulties in communication, rigid banking regulations, massive use of 

procedural guarantees and appeal procedures dramatical ly protracted the 

proceedings. Transmitting evidence between requested and requesting States 

during the substantive civil recovery actions contributed to speeding up the 

return of the proceeds. The cases involving Nigeria and the Philippines also 

showed th e benefits of the reversal of the burden of proof for determining 

ownership over assets, in the context of both criminal and civil proceedings.  

The painstaking proceedings in these cases themselves, however, 

triggered important legal reforms in the request ing States. They led to improved 

MLA provisions, broader prosecutorial powers, and more efficient law 

enforcement. The example of Peru also shows the positive impact of the entry 

into force of the UNCAC, which will assist Peru in ongoing efforts to recover  the 

remaining proceeds of Montesinosõ criminal activities. 

Needs and Priorities to Strengthen Asset Recovery 

Mechanisms in Asia and the Pacific  

Overall, it became clear that legislative amendments are necessary in 

many countries to bring frameworks for mu tual legal assistance and asset 

recovery in line with the provisions of UNCAC.  

Practitioners agreed, however, that very practical measures can largely 

enhance transnational cooperation: cooperation among domestic agencies 

helps to expedite assistance; netw orks of asset recovery practitioners and 

preparatory meetings between requesting and requested States can contribute 

to smooth cooperation; financial centers can provide detailed information 

about the prerequisites for mutual legal assistance to enable req uesting countries 

to meet these requirements. Capacity building, however, is a precondition to 

enable many countries to cope with the difficulties and challenges of seeking 

and granting MLA.  

Much still needs to be done to implement the commitment that coun tries 

made by ratifying the UNCAC: òto afford each other the widest measure of 

cooperation and assistanceó and to exploit the vast potential of the UNCAC. 

Countries in the Asia -Pacific region can count on the support of the ADB/OECD 

Anti -Corruption Initiat ive for Asia and the Pacific and its partners, as well as 

bilateral aid agencies.  

The ADB/OECD Anti -Corruption Initiative can support the reform process 

by facilitating policy dialogue and exchange of experience in the region. It also 

fosters networks and trust between requesting and requested States in the 

region, and with countries that are members of the OECD Working Group on 



22 Asset Recovery and Mutual Legal Assistance  

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific  

Bribery, provides capacity building and disseminates information that 

practitioners might need.  

The donor community also stressed its commitment to assist countries in 

enhancing effectiveness in asset recovery through broad international 

cooperation and technical assistance in bringing international asset recovery 

procedures to successful closure. In this regard, the UNCAC helps dono rs such as 

the German Technical Cooperation gtz and their partner countries agree on 

needs for implementing international anti -corruption standards and designing 

assistance.  

Donors can also play a role in supporting costly international asset 

recovery proc edures. Many countries cannot afford the legal and technical 

expertise required to complete these procedures successfully. The Netherlands 

proposed the creation of a trust fund under the auspices of the United Nations 

that would assist developing countries  in bearing these costs. 
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Opening Remarks  
by Pat rick M oulett e  

Patrick Moulette  

Head, Anti -Corruption Division, OECD  

International cooperation to combat bribery  

I would like to thank Mr . Taufiqurrahman Ruki, Chairman of the Corruption 

Eradication Commission of Indonesia, for his opening remarks.  It is an honor and 

a privilege for me to address this 6th Regional Seminar of the ADB/OECD Anti -

Corruption Initiative for Asia  and the Pacific. This is an important and timely effort 

to make subst antial progress in the fight against corruption through enhanced 

international cooperation involving the Asia -Pacific region.  

I commend the Government of Indonesia and the Corruption Eradication 

Commission of Indonesia for hosting the event and thank the B asel Institute on 

Governance and UNODC ñpartners in the organization of the seminar ñas well 

as the partners and donors  of the In itiative for their support.  

The importance of international c ooperation increases  

The global context of the fight against corrupt ion is evolving . Transnational 

trade and investment has mult iplied in the past years. This has significantly 

increased the likelihood of transnational bribery and corruption to occur. In 

addition , financial transactions across borders are done with ever gr eater ease. 

These developments create new opportunities for transnational corruption and 

hiding of proceeds, and challenges for the current framework for mutual legal 

assistance that is not fully adapted to the reality of transnational corruption and 

the c haracteristics of globali zation.  

What is true at the global level also applies to the Asia -Pacific region , 

including its dynamic performance in international trade, and the challenges 

following the Asian tsunami  and other recent natural disasters.  

It may a lso be helpful to summari ze how the issue of international 

cooperation relates to corruption. In pa rticular, it relates mainly to transborder 

corruption , including the bribery of foreign public officials in international business 

transactions, as addressed  by the OECD Anti -Bribery Convention. It also relates to 

domestic corruption where the bribe or the proceeds of the corrupt transaction 
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have been transferred to or laundered in a foreign jurisdiction. Since corruption 

often has a transborder dimension, int ernational cooperation is particularly 

relevant to ensure the effective transfer of evidence, extradition , or asset 

recovery.  

Challenges in legal cooperation across borders are by no means specific 

to the Asia -Pacific region. A comprehensive study that Parties to  the OECD Anti -

Bribery Convention have undertaken 7 years after the entry into force of the 

c onvention shows that difficulties in obtaining legal assistance constitute one of 

the prime obstacles to a successful fight against the bribery of foreign p ublic 

officials.  

Pursuant to the OECD Anti -Bribery Convention, parties are required to 

provide effective mutual legal assistance and extradition in relation to offense s of 

the bribery of foreign public officials. In the context of the on -going review of th e 

OECD anti -bribery instruments, the Working Group is considering ways to improve 

international cooperation between parties and between parties and non parties 

to the Convention. Asia  and Pacific countries will have an opportunity to 

comment on these issues  in a consu ltation paper in early 2008.  

The presence of over 170 participants and experts from 28 countries from 

Asia and the Pacific and 10 States Parties of the OECD Anti -Bribery Convention 

today is a testimony of the importance attributed to overcoming the weaknesses 

and improving cooperation in the prosecution of corruption. Four countries from 

the region (Australia, Japan, Korea , and New Zealand) are also parties to the 

OECD Anti -Bribery Conve ntion . These countries  have demonstrated a strong 

commitment  to fight the bribery of foreign public officials in international bus iness 

transactions by  participati ng  in the activities of the OECD Working Group on 

Bribery. This includes the Working Groupõs rigorous peer review monitoring 

process. All four countries have been subject  to Phase 1 and Phase 2 

examinations, and continue to provide comprehensive follow -up reports. They 

have also participated as lead examiners in the review of other parties to the 

Conve ntion.  

Responses to this demand are being developed  

Nee d has triggered action to enhance frameworks and practices in 

provi ding  mutual legal assistance (MLA). Reform of frameworks is partly driven by 

international instruments: the OECD Anti -Bribery Conve ntion is the first and , so far , 

the only international ins trument dedicated to the fight against bribery of foreign 

public officials. The Convention, which celebrates its 10 th anniversary this year, 

requires its parties to provide prompt and effective legal assistance. UNCAC 
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likewise establishes obligations to gr ant legal assistance in the fight against 

corru p tion and provides a framework for MLA in the fight against corruption 

among the parties to the UNCAC. These international instruments seek to 

enhance frameworks and policies for international legal coo peratio n that , today , 

often remain insufficient and inad equate.  

The standards and policies need to be thoroughly implemented . The 

thematic review that the Initiativeõs members finalized yesterday and this 

morning  is an important contribution to the development of  more effective 

frameworks for MLA in Asia  and the Pacific, as it encourages the development of 

policies and frameworks that ease and speed up the requesting and granting of 

MLA. 

But establishing an effective framework is only the star ting point. Countries  

must put these frameworks into practice. There is also room for improvement in 

the practice  of granting and requesting legal assistance. In this area , efforts are 

being undertaken ; practitioners from Asia and Pacific countries discussed and 

developed po ssibilities to strengthen effectiveness of existing frameworks at the 

Initiativeõs c apacity building seminar in March 2006 in Kuala Lu mpur. States 

Parties of the OECD Anti -Bribery Convention conduct meetings of prosecutors 

periodically  to exchange experience s on how to tackle difficulties they meet in 

investigating bribery cases, which is a practice that cou ntries in the Asia -Pacific 

region may wish to adopt as well, and that the ADB/OECD Initiative could 

facilitate.  

The seminar that we open today marks anoth er step toward  strengthening 

frameworks and practices in MLA in the fight against corruption with a cross -

border dimension. It will serve to exchange experience in using both formal and 

informal ways to grant and receive MLA. It will also assess policies i n tracing, 

freezing , and confiscating proceeds of corruption and will seek to identify ways 

to strengthen these mechanisms and policies. Finally, this seminar provides a 

forum to establish face -to -face contacts and networks among practitioners from 

Asia an d the Pacific countries and States parties to the OECD Anti -Bribery 

Convention to facilitate effective assistance across borders in the Asia -Pacific 

region and worldwide. I am looking forward to fruitful exchanges over the 

coming 2 days.  
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Director, Division for Treaty Affairs  

United Nations Office on Drugs and Crime  

United Nations Convention against Corruption : An 

Innovative Legal Framework for Asset Recovery  

It is a great honor and pleasure for me to be in thi s seminar representing 

the United Nations Office on Drugs and Crime  (UNODC) . As everyone  know s, 

UNODC is a custodian of several global crime conventions ñincluding the United 

Nations Convention against Corruption  (UNCAC) ñand a promoter  of 

international coop eration in criminal matters.  

Mutual legal assistance  (MLA) is the most traditional subject matter of 

international criminal law. We all know that  MLA is an indispensable tool  in our 

fight against crime . We also know the difficulties  we are facing ñsome are legal, 

some are administrative , and some are political ñdual criminality ; difference s in 

procedural law , especially in evidentiary rules ; existence of inefficient  and 

ineffective central authorities ; communication  difficulties ; slow procedure ; low 

priority given to the issue ; and most important  is the lack of political will. The 

international community has taken  vari ous steps to overcome these difficulties 

such as less strict application of dual criminality ; direct contact between criminal 

justice officials ; or the use of informa l communication . One such effort is the 

adoption of multilateral instruments , including the United Nations Convention 

against Transnational Organi sed Crime  (UNTOC), which is another significant 

global instrument to which  UNODC is a cu stodian.  

At the same time, growing interests in the financial aspect of crime s or in 

financial measures to fight against crime, such as anti -money ðlaundering  

measures and confiscation of criminal  proceeds , have posed new opportunities  

and challenges to MLA regime s. Opportunities because they provide us with new 

tools, weapons , and mechanisms such as assistance in freezing and confiscati ng  

assets; cooperation with financial  and banking regime s; as well as establishment 

of and cooperation between  financial intelligence units. Challenges because  

confiscation laws and financial regulations vary in different  legal tradition s and 

different jurisdictions.  
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MLA and asset recovery provisions of UNCAC can be seen as a  peak or 

culmination of this process.  

Since the 1990s, the fight against corruption has become higher in the 

political agenda . Now , it enjoys  the strong commitment of  governments and 

international organizations . One result was the adoption of the U NCAC , which is 

the  first global  and  comprehensive instrument  against corruption. The number of 

parties to the UNCAC has increase d  rapidly and steadily and points toward  

universal adherence.  

Although the UNCAC contains state -of -the -art provisions in various areas of 

anti -corruption measures, the parts on asset recov ery and MLA, as I said, are the 

products and crème  de la crème  of collective wisdom gained from the 

experiences already mentioned and lessons learned. Specifically , its chapter on 

asset recovery contains the most advanced provisions in this area throughout  the 

whole body of relevant international criminal law. Asset recovery is a 

fundamental principle of UNCAC , and the parties agreed to afford each other 

the widest measure of cooperation and assistance. UNCAC emphasi zes on the 

effective mechanisms to preven t the laundering of the proceeds of corrupt 

practices ; to prevent transfers of proceeds of a crime ; to trace, seize , and 

confiscate such funds ; as well as on international cooperation for the return of 

assets. 

But implementing  the UNCAC  and making asset re covery happen is not 

an easy task. Asset recovery is a very recent field of international anti -corruption 

activity . It involves an efficient and effective criminal justice system , sound 

preventive policies , and transparent financial regulations. Solutions to the 

problem are not to be found in either developing or developed countries acting 

alone. Asset recovery is a truly global challenge ; it requires our cooperation.  

The work before us is tremendous. We must first identify the gaps in various 

existing dome stic laws and regulations and find out the best combination of laws 

for countries with different legal  traditions. It is not a simple task. Past major asset 

recovery cases show that authorities involved used  a variety of laws and 

procedures including those  on MLA; anti -money ðlaundering ; anti -fraud ; and anti -

organized crime as well as  provisions on participation  in criminal organizations, 

various financial regulations, civil action, etc. What are  the most relevant 

legislative measures to locate and freeze th e stolen asset s? As for recovery, it has 

been pointed out that civil forfeiture should be utilized  more . UNCAC itself 

encourages  civil action as well. Shifting the burden of proof has also been 

mentioned. So , as a more informal alternative to MLA , a re they  all usable in 

various jurisdictions without compromising due  process? If not, what are the 

obstacles? Is it possible to draft a set of model legislation? I understand most of 
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these issues will be discussed during this seminar . I am  looking forward to list ening  

to the deliberations . 

Develop ing  tools and manuals to effectively implement these laws and 

regulations will be also essential.  

Analy zing past cases is  tremendous ly importan t for us. Again , I am happy 

to listen to the discussions in this seminar. More  important will be the future cases 

to be resolved in accordance with UNCAC and with those domestic laws 

implementing UNCAC. The next 5 years will be critical . The cases to be resolved 

during this period will provide us not only with experience s and with t he best 

body of lessons learned, but they will be extremely  important judicial precedents 

that  will become a part of international  jurisprudence. We cannot afford to fail  in 

those cases . We should be ready to cooperate with each other and provide 

help,  if needed . 

The high priority accorded to asset recovery brought about a number of 

international initiatives , including those by development agencies/organizations . 

The Stolen Asset Recovery ( StAR) Initiative ña joint initiative by UNODC and the 

World Bank ñwill be launched in a couple of weeks . Moreover, other important 

activities are carried out or planned by the ADB/ OECD Anti -Corruption Initiative 

for Asia and the Pacific , the International Centre for Asset Recovery  (ICAR) at the 

Basel Institute on Governance , U4 Anti -Corruption Resource Centre, KPK , and 

other entities.  

The close relationship between asset recovery and development is 

another interesting topic to be discussed.  It is also worth mentioning that i t will be 

helpful to follow a two -pronged approach  in technical assistance delivery on 

asset recovery . On the one hand, it is important to help  countries with the 

expeditious return of assets in the short term; while on the other hand, the long -

term needs of criminal justice systems must not be neglected. The significance of 

the former from the  legal, practical , and political point of view is obvious ñwhile 

we should never ignore the latter, as asset recovery can not be isolated from 

comprehensive picture.  

The Conference of the States Parties (COSP) to the UNCAC decided to 

make asset recovery one of its priority areas. It established the Intergovernmental 

Working Group on Asset Recovery, which advises and helps  COSP in 

implement ing  its mandate on the return of proceeds of corruption. This Working 

Group held it s first meeting last week in Vienna. It underlined that it was, at this 

stage, essential to build collective knowledge and exchange experience on 

asset recovery. The Working Group recommended, inter alia, the establishment 

and improvement  of relevant instr uments for the documentation and analysis of 

legislation, judicial decisions , and lessons learned. The Working Group also 
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highlighted the importance to exchange expertise and opinions, share 

information , and build networks. Events such as the present semin ar are the best 

opportunities for these tasks . Thus, let me thank you for your willingness to share 

your expertise, views and experiences, and encourage you all to benefit from this 

excellent opportunity.  

I wish to thank the Government of Indonesia for hos ting this important 

event. My thanks are addressed in particular to the Corruption Eradication 

Commission of Indonesia , for taking this excellent initiative. I wish to thank the 

OECD/ADB and the Basel Institute on Governance for their cooperation and the 

Asia Foundation, Australian Agency for International Development  (AusAID), 

Canadian International Development  Agency ( CIDA), Deutsche Gesellschaft für 

Technische Zusammenarbeit (GTZ), Swedish International Development 

Cooperation Agency ( SIDA), and United States Agency for International 

Development  (USAID) for their generous support.  

Our agenda for the next 2 days is rich and ambitious. I am looking forward 

to working with you and to learning of your  valuable experience . I wish the 

seminar fruitful deliberat ions.  
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The Fight against Corruption in Indonesia  

A number of efforts have been undertaken since 1957 to eradicate 

corruption in Indonesia. The Indonesian Corruption Eradication Commission (KPK) 

can be counted as the eigh th effort of a number of initiatives, taskforces , and 

institutions established in the last 50 years.  

The difference today is that there is some real willingness and political 

comm itment to fight corruption . After the downfall of Soehartoõs regime, the 

Peopleõs Consultative Assembly (MPR) issued Decree No: TAP XI/MPR/1998 on a 

clean State administration free from c orruption, c ollusion , and nepotism during 

an extraordinary session in  November 1998.  

Following this decree, the House of Representatives (DPR) and the 

President ha d  enacted a number of laws:  

ð Law 28/1999 on a c orruption -free State administr a tion ; 

ð Law 31/1999 on the eradication of c orruption, which was  amended by 

Law 20 /2001 ; 

ð Law 30/2002 on the Corruption Eradication Co mmission; and  

ð Law 15/2002, amended by Law 25/2003 on money laundering.  

These legislative efforts are supported by the Government. On the first 

International Anti -Corruption Day on 9 December 2004, 2 mo nths after his 

inauguration, President Susilo Ba mbang Yudhoyono (SBY) issued Presidential 

Decree No . 5 of 2004 on the accelerated eradication of c orruption.  

From a constitutional point of view, the fight against corruption in 

Indonesia is a crucial part o f the fulfillment of the 1945 Indonesian Constitution 

which  states,  in its preamble, among others, two objectives:  to promote the 

general welfare and  to enhance the education of the people.  

To meet these objectives, the State needs an ad equate budget. Howe ver, 

until today , funds are insufficient to achieve those objectives in relat ion  to the 

general welfare and education of the Indonesian people. Individuals or certain 

groups have corrupted, for their own benefit , huge amounts of State funds . 
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Therefore, it is a constitutional obligation to fight corruption to ensure that 

sufficient resources are all ocated for the general welfare of the people and their 

education.  

Indonesia and the United Nations Convention against 

Corruption  

Indonesia participated in the pro cesses involved in develop ing  and 

designing the UNCAC at a very early stage . Today , Indonesia is one of the 146 

State parties that have signed the Convention and is among the 95 ratifying 

parties.  In December 2003 , the Indonesian Minister of Law and Human Rights 

signed the UNCAC in New York . In March 2006 , the Convention was ratified by 

the DPR. 

Indonesia has reviewed in detail the content s of the UNCAC and found 

that its provisions provide important frameworks and tools to fight corruption 

domestically as well as internationally. Therefore, Indonesia intends to use the 

UNCAC as a sta ndard or guid e in fighting corruption both in Indonesia and 

internationally.  

In conclusion, Indonesiaõs 50-year effort to combat corruption in Indonesia 

ha s not resulted in sign ificant achievements. The 1998 reform movement 

throughout the country included the fight against corruption as an important 

element of the r eform measures. However, it was  observed that instead of being 

reduced, corruption spread even more widely during th e first years of reform. 

Therefore , by implementing the provisions of the UN CAC , the country is expected 

to benefit largely.  

The Implementation of the U nited Nations Convention 

against Corruption  in Indonesia  

In its efforts to improve the sociopolitical en vironment in Ind onesia, KPK 

initiated a gap analysis in 2006, which review ed  the exist ing  Indonesian legislation 

and regulatory framework concerning  the provisions of the UNCAC.  

The gap analysis has provided the real benefit of identifying weaknesses of 

the legal infrastructure and obstacles in the fight against corruption. The eye -

opening results led KPK to publish and share its experience with the gap analysis 

process at the First Conference of State Parties to the UNCAC in Jordan in 

November 2006.  
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Review of the UNCAC ImplementationReview of the UNCAC Implementation
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By measuring the gaps and considering Article 63.4(e) of UNCAC that calls 

for òreviewing periodically the implementation of this Convention by its States 

Partiesó, Indonesia has shown interest in learning how to conduct a self -

assessment and to use the review  to strengthen the implementation of the 

UNCAC. Again, we hope that with the application of UNCAC standards , 

corruption will be reduced significantly.  

The Indonesian experience from the gap analysis unde rtaken last year has 

encouraged us to participate in the United Nations Office on Drugs and Crime  

(UNODC ) voluntary pilot project for review mechanism. Currently , 17 countries 

are participating. Indonesia received the self -assessment checklist a few months 

ago and has submitted it to the UNODC. Within the vo luntary pilot project, a 

regional partner and one  from outside the region  will review  Indonesiaõs self-

assessment. Indonesia will similarly review the self -assessments of two countries.  

We hope that the results will be presented and shared during  the Seco nd 

Conference of State Parties to the Convention here in Bali by  end of  January 

2008. Moreover, w e expect that the self -assessment checklist could be extended 

to more pilot countries in 2008.  
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From our experience, the monitoring and review process used by t he 

ADB/OECD Anti -Corruption Initiative for Asia  and the Pacific indicate s that it 

might be useful to have peer review in the context of the UNCAC. Naturally, we 

cannot just copy the existing regional mechanisms because  they are built for 

di fferent purposes .  

However, considering the sensitivity of reviews , the basic characteristics of 

a review mechanism that were agreed upon dur ing the 1st Conference of State 

Parties to UNCAC in Jordan, and  many States ratifying the UNCAC, construct ing  

the review into a pee r review within regional or even subregional groupings  

seems advisable . Furthermore, because of  the extensive number of provisions in 

the UNCAC , the review mechanism could initially focus on certain chapters , then 

later , extend  to and co mplete the remainin g chapters.  
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Indeed, this issue will have to be discussed further. On this note , I would like 

to encourage discussion and brainstorming among us all during the next few 

days. As KPK Chairman, Taufiqurrahman  Ruki said, we are very happy that so 

many exper ts have come to Bali from all over the world and we hope that 

discussions will continue beyond the sessions in this room.  
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Ma rita van Thiel  

Public Prosecutor , National Coordinator for Corruption Investigations  

National Public Prosecutorõs Office, the Netherlands  

This paper is written from a practitionerõs point of view. It describes the 

situation in the Netherlands and the exper ience with the Asia-Pacific region. The 

Dutch situation can be considered similar to some other European countries, but 

still more differences exist than similarities even between European countries.  

Mutual legal assistance ( MLA) is a tool we use and need in handling 

international corruption cases. It is an essential and crucial tool for we have to 

gather evidence and assets abroad.  

Legal Framework  

MLA requests can be handled without a treaty. Only when coercive 

measures are requested will a treaty be  requi red , such as  ordering a bank or 

another financial institution to reveal information.  

Besides the formal requirements ñdual criminality and human rights 

requirements ñ, a request has to cont ain : 

ð a brief but thorough description of the facts ; 

ð specifi c  deta ils of people and companies mentioned ; 

ð the legal  frame work; and  

ð a translation in Dutch, English, German , or French . 

The central authority (Ministry of Justice) tend s to put a very high standard 

to these conditions. Often , MLA request s are returned to the sender f or further 

clarification because of these very high standards. Of course , this is a very time -

consuming and frustrating process for the requesting country.  

The UNCAC was ratified in the Netherlands in 2006. It is considered a treaty 

in which all  MLA requests in corruption cases can be based upon, irrespective of 

coercive measures or not. The UNCAC treaty is not a basis for extradition. The 

UNCAC has not yet been incorporated into  our extradition law . However, t his is 

to be expected for 2009. 

With UNCAC , MLA is possible with all other parties to the Convention. This 

could be considered as a big step ahead in combating corruption . Mainly , this 
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region has only one bilateral MLA treaty (i.e., between the Netherlands and 

Hong Kong , China ). 

Figures 

In 2005, the Netherlands handled about 36,000 incoming requests. In that 

same year , the Netherlands received about 7 ,000 requests. This is to be 

considered an average year  because  just a handful of these requests 

considered corruption cases. Of course , this wa s the year before implementing 

the UNCAC treaty. In 2006 , the Netherlands only received three  requests  from the 

Asian and Pacific region (from the Peopleõs Republic of China ; Hong Kong , 

China ; and Indonesia ). 

The average time to handle incoming requests is  2 months for an 

uncomplicated MLA -request  and  6 months for a complex one, for instance , 

when a coercive measure is involved. One does wonder how such a large 

number of requests can be so promptly dealt with. The Netherlands has five  

regional expertise cen ters and one  national expertise center . Public prosecutors 

and specially trained police officers work together in these center s and only 

carry out MLA requests.  

Apart from these MLA experts , we have many good experts in seizure and 

confiscation. A national  bureau , which is part of the public prosecutors õ service , 

has accountants, civil lawyers, asset  tracers , and public prosecutors who work 

closely together. The  bureau  support s all public prosecutors in implementing the 

special confiscation provisions and c an be reached 24/7.  This bureau also has an 

expert permanently assigned  to  the central authority to assist when immediate 

seizure or confiscation actions have to be taken upon  request of another 

country.  

All the conditions are present to make MLA and asset  recovery a success. 

But it is not just a beautiful success  story because  a lot of challenges have to  be  

consider ed . 

Challenges  

Personal contact  

The standards that the Dutch central authority work s with are very high. It is 

strongly advised to communicate informally before sending a formal request, to 

prevent frustration and wa ste of valuable time. By expla ining  what is wanted and 

why  would make a big difference in the proceeding procedure.  
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A good use can be made of the liaison officers of the Dutch federa l police 

stationed by Beijing and in Thailand and in the near future in Indonesia. Every 

personal contact creates trust and responsibility.  

Be patien t 

Inspired by the OECD Working Group on Briberyõs second evaluation 

round , Dutch authorities have sent out MLA requests in corruption cases in 

international trade to various count ries with which the Netherlands has no  

bilateral treaty. Notwithstanding personal contact , not much effort ha s been 

made ; many requests still have to go through formal challenge s. More over, 

personal contacts are moved to another office. No thing much  happened in the 

pas t year, so a lot of patience is required.  

Priority choices  

Receiving a n MLA request in a complex corruption case takes far more 

resources and expertise of the requested co untry. There is a need for specialized 

financial police and specializ ed public prosecutors. Dealing with a case of 

foreign bribery could last many months , even years. This forces the public 

prosecutors õ service to choose . For example, w hen the priority set  is to benefit 

another country , then this means a prosecutor cannot handle domestic cases. 

Those are difficult decisions to make that ask for political commitment.  

Incompatibility of legal systems  

The most complicated hurdle is the incompatibility of legal  systems. It is a 

big challenge to match requests for seizure and confiscation. As a requesting 

country in a drug -related case , the Netherlands and Thailand have been trying 

for over more than 10 years to overcome the differences in the ir confiscation 

laws. The case is still ongoing . Many lessons have been learned and the work has 

involved a lot of creativity.  

Within Europe , MLA regarding seizure and confiscation is most often dealt 

with on the principle of asset sharing. For example , Belgium and the Nethe rlands  

have  agree d  that assets confiscated up on request of one country to  the other 

will pertain fully to the confiscating country. In a case last year in which the Dutch 

government suffered a EUR 20million  loss because of fraud and embezzlement , 

the Belgi an  authorities were asked to seize and confiscate property that  the 

suspects invested in on Belgium territory. The requests of the Dutch government 

were handled fast and prompt ly, but the assets stayed in Belgium. Because of 

this principle , a bridge has to  be crossed in MLA between European countries 

and countries in the Asian and Pacific region.  
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To be able to confiscate illegally obtained profits or advantages in the 

Netherlands , the suspect has to be convicted. Additionally, a person sentenced 

for an offe nse may also be ordered to pay a sum of money in the confiscation of 

illegal ly obtained profits in relation to other similar offense s or to offense s 

punishable with the highest fine. The Netherlands do es not know the separate 

offense  of illegal enrichment.  Thus, a conviction is needed for a requesting 

country asking for confiscation.  

Conclusions  

Thanks to the UNCAC and other efforts , the possibility of asset recovery 

through MLA  has improved a lot .  Still, a lot has to be done. Seminars in which 

countries f rom different regions meet help provide the first steps in this long 

process . Getting to know one another and showing political will can make the 

changes possible . Indeed, changes have to be made.  



 

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific  

 

Trends in Mutual Legal Assistance  and Asset 

Recovery in Asia and the Pacific  
(W illiam  Y.W . Loo) 

William Y. W. Loo 

Legal Analyst  

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific , OECD 

Corruption is often a crime with an international dimension. Many 

offenders use foreign bank accounts to keep slush fun ds for bribery or to launder 

the proceeds of corruption. Bribery of foreign public officials has become a 

widespread phenomenon in international business transactions. To prosecute 

corruption cases effectively, countries therefore need to seek evidence and  

recover proceeds of corruption from other States. Consequently, international 

cooperation in corruption cases has become more important than ever before.  

In the fall of 2007, the ADB/OECD Anti -Corruption Initiative for Asia and the 

Pacific completed a rev iew of extradition and mutual legal assistance in criminal 

matters in corruption cases in 27 member countries. 1 The purpose of the exercise 

was to assess the membersõ legal frameworks and practices for international 

cooperation and to identify areas for im provement. The review was based on 

publicly  available material and information provided by the Initiativeõs members. 

The following are some of the reviewõs major findings concerning MLA, including 

assistance relating to the proceeds of corruption. 2 

Treaty as Basis for Mutual Legal Assistance  

A country has no obligation to provide MLA to another country under 

customary international law; such obligations must be created through treaties. 

Like countries in other parts of the world, many States in Asia and the  Pacific 

have concluded bilateral treaties for this purpose. The number of treaties is not 

high, however. As of fall 2007, 27 bilateral MLA treaties were in force among the 

27 members of the Initiative, an average of two treaties per member. The figure is 

higher ñi.e., 71 treaties or an average of 2.63 treaties per member ñfor bilateral 

treaties in force between the Initiativeõs members and the 37 parties to the OECD 

Convention on Combating Bribery of Foreign Public Officials in International 

Business Transactions.3 Yet this figure is somewhat deceiving since two members 

of the Initiative account for 32 treaties, and the remaining 25 members average 
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only 1.56 treaties with parties to the OECD Convention. In short, most members of 

the Initiative have very few o r no bilateral MLA treaties at all.  

It is not very  clear why so many members of the Initiative have so few 

bilateral MLA treaties. The cost and time involved in bilateral treaty negotiations 

could be challenging for some countries. Yet this should not be a  problem for 

many others, considering the size of their economies on an absolute and per 

capita basis. Many of these countries are also closely integrated into the 

international economy and would presumably benefit from a more extensive 

treaty network. In other words, many members of the Initiative should have both 

the means and the need to negotiate more bilateral MLA treaties.  

The situation is somewhat ameliorated by multilateral conventions that 

can be used to seek and provide MLA in corruption cases. As  of September 2007, 

the provisions on MLA in the United Nations Convention against Corruption 

(UNCAC) apply to 11 members of the Initiative, and may soon apply to a further 

10 members. 4 Three members of the Initiative are also parties to the OECD 

Conventio n. The seven members of the Initiative that are also members of the 

Association of Southeast Asian Nations (ASEAN) have signed a regional treaty on 

MLA in c riminal matters. However, only three of those members have ratified the 

treaty. Nine members of the Initiative are party to the United Nations Convention 

against Transnational Organi sed Crime  (UNTOC), and two are party to the 

Commonwealth of Independent States Conventions on Legal Assistance and 

Legal Relationship in Civil, Family , and Criminal Matters. On the whole, the level 

of participation in multilateral instruments by the Initiativeõs members is 

encouraging. Nonetheless, the treaty framework for MLA in corruption cases 

would be significantly enhanced if more members of the Initiative ratify these 

mu ltilateral instruments.  

Another means of dealing with the absence of treaties is to allow MLA to 

be provided to foreign States in the absence of a treaty. Within the Initiative, 21 

jurisdictions (78%) may do so under their domestic laws. It should be noted , 

however, that domestic legislation does not create international obligations to  

provide assistance , and hence , is not a complete substitute for treaties and 

conventions.  

National M utual Legal Assistance  Legislation  

Many countries in Asia and the Pacific have passed legislation to provide 

a domestic legal framework for MLA. In some countries, a concluded treaty does 

not immediately become part of the domestic legal order; legislation is 

necessary to implement the treaty. Even for jurisdictions in which tre aties 
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automatically become domestic law, legislation may still be necessary to 

address issues that treaties generally do not cover such as the procedures for 

obtaining a search warrant, compelling the attendance of a witness, or 

appealing a decision of jud icial or law enforcement authorities. If a country 

wishes to provide assistance in the absence of a treaty, then legislation may be 

even more important. In short, a complete framework for MLA usually includes 

not only treaties but also some form of legisl a tion.  

The complexity of the MLA legislation among members of the Initiative 

varies. Only 16 members (59%) have passed co mprehensive legislation detailing 

the types of assistance avai lable, the procedure for rendering cooperation, and 

the grounds for denyin g MLA. Most of the remaining members have legisl a tion 

that is much briefer. Some apply their domestic cr iminal procedure laws with 

such modifications as necessary. But since these laws were designed for 

domestic investigations, they fail to address some is sues that arise in MLA but not 

in domestic cases (e.g.,  grounds for denying cooperation or channels of 

communication with foreign States ). Several of the Initiativeõs members have no 

legislation whatsoever that applies to MLA. On the whole, many members ne ed 

to enact new MLA fram ework laws or bolster existing ones.  

Dual Criminality  

The review also examined some specific features of the membersõ MLA 

legislation, such as whether dual criminality is a precondition for assistance. 

Recent multilateral instrument s advocate a more flexible and inclusive approach 

to dual criminality, for instance, by making the requirement optional or 

eliminating it for noncoercive forms of assistance. 5 Based on available 

information, dual criminality is mandatory for MLA in 14 memb ers (52%) of the 

Initiative, discretionary in 6 members (22%), and not required in 3 members 

(11%).6 In almost all cases, whether dual criminality is required does not depend 

on whether the assistance sought is coercive in nature.  

Dual criminality could po se problems when the offense  under investigation 

exists in the State requesting MLA but not in the requested State. This situation 

could arise in corruption cases since many members of the Initiative have not 

criminali zed certain types of corrupt conduct. For example, only seven members 

(26%) of the Initiative have created an offense  of illicit enrichment, 7 and six 

members (22%) have created an offense  of bribery of foreign public officials. 8 

Fortunately, all members whose legislation requires dual criminal ity have 

adopted a conduct -based definition to the concept. In other words, when 

assessing dual criminality, the question is whether the conduct underlying the 

extradition request is criminal in both States. It is not whether the conduct is 
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punishable by t he same offense  in the two States, or whether the offense s in the 

two States have the same elements. By taking this conduct -based approach, the 

Initiativeõs members are likelier to be able to provide MLA even if they have not 

created the offense  under inve stigation in the requesting State.  

Central Authorities  

It is generally acknowledged as good practice for a country to desi gnate 

a central authority to process all incoming and outgoing MLA requests. 9 Almost 

all members of the Initiative have appointed a pa rticular government ministry or 

office for this purpose. Eleven members (41%) of the Initiative have gone further 

by creating a department within their ministry of justice or pr osecutorõs office that 

speciali zes in MLA. Using speciali zed units is advisable  because it is more likely to 

result in greater econ omies of scale and concentration of expertise.  

Particular features of central authorities could further e nhance the MLA 

process. The legislation in 10 members (37%) of the Initiative allows central 

author ities to send  and / or receive MLA requests to  and / or from their foreign 

counterparts directly. Delays caused by communication through the diplomatic 

channel are th erefore avoided. Also useful are special measures for urgent cases 

such as after -hours telepho ne hotlines ; or accepting u rgent requests that are 

made orally, by facsimile, or outside the diplomatic channel. Only four members 

(15%) have legislation that contains such special measures, but this figure is 

augmented by similar provisions in many bilate ral and multilateral tre a ties. A 

central authority can also help foreign requesting States by maintaining high 

visibility and providing easily  accessible information. This could be accomplished 

by maintaining a web site in English that contains copies of t he relevant 

legislation and treaties, sample requests for assistance, a description of the 

requirements for cooperation, and contact i nformation. The central authorities of 

11 members (41%) have their own web sites on MLA, but only a few of the sites 

conta in all the info rmation described earlier . To conclude, most members of the 

Initiative could do more to make their central authorities more effective.  

Mutual Legal Assistance  Relating to Proceeds of Corruption  

Generally, some countries in Asia and the Pacif ic have passed legislation 

that specifically deals with MLA relating to proceeds of a crime, including 

corruption. Over half of the Initiativeõs members (56%) have comprehensive 

legislation for tracing, freezing , and confiscating proceeds of a crime upon t he 

request of a foreign State. Many members that do not have such legislation may 
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resort to their domestic proceeds of crime legislation and/or applicable treaties 

to provide at least some assistance.  

International instruments such as the UNCAC suggest way s to make MLA 

relating to proceeds of corruption more efficient. One example is enforcing 

foreign confiscation orders by direct registration with a local court. This reduces 

delay by eliminating the need to apply for a second confiscation order in the 

jurisdiction where the proceeds are located. Only eleven members (41%) of the 

Initiative have adopted this approach. The UNCAC also recommends that 

countries allow the enforcement of foreign confiscation orders in the absence of 

a conviction under certain circ umstances. 10 Just eight members (30%) of the 

Initiative have legislation to this effect. In sum, many of the Initiativeõs members 

have room for improving their laws on MLA concerning proceeds of corruption.  

As for sharing confiscated assets with foreign cou ntries, 15 members (56%) 

of the Initiative have legislation that touches upon the subject. In almost all 

cases, the legislation gives the requested State wide discretion on whether to 

share assets, without identifying what factors may be considered in maki ng that 

decision. However, this discretion will be somewhat circumscribed when assets 

are confiscated pursuant to a request under the UNCAC. 11 

Conclusion  

The systems for MLA in the 27 members of the Initiative exhibit a wide 

range of differences. This is to  be expected, considering the size of the group, the 

diversity of the membersõ legal history, and their different stages of legal and 

economic development. Consequently, the strengths and weaknesses of each 

system vary considerably, as do the needs for ref orm or improvement. Most 

jurisdictions could benefit from a larger network of treaty relationships. On the 

domestic front, many countries have not passed comprehensive legislation on 

MLA, including assistance relating to proceeds of a crime. Creating a dom estic 

legal framework would add functionality, certainty, and transparency. Countries 

that already have such frameworks may only need some fine tuning, such as by 

adding certain types of assistance or relaxing some requirements for 

cooperation. Some member s could benefit from institutional reform by creating 

speciali zed central authorities for dealing with MLA. Others may only need to 

strengthen certain aspects of their existing central authorities. In short, each 

jurisdiction requires its own unique blend of reform measures.  

There is nevertheless one fairly widespread trend among the 27 members 

of the Initiative. With very few exceptions, the Initiativeõs members appear to 

have quite a low level of practice in MLA, especially MLA involving corruption 
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offens es or the proceeds of corruption. The reason for this phenomenon is not 

entirely clear. Regardless of the cause, this lack of practice makes it difficult to 

evaluate how the MLA systems in these jurisdictions function in practice. As more 

cases arise, unfo reseen obstacles could appear. Further monitoring and 

evaluation may therefore be beneficial.  

NOTES 

1 The review covered the following 27 members of the Initiative: Australia; Bangladesh; 

Cambodia; P eopleõs Republic of  China ; Cook Islands; Fiji Islands; Hong Kong, China; India; 

Indonesia; Japan; Kazakhstan; Korea; the Kyrgyz Republic; Macao, China; Malaysia; 

Mongolia; Nepal; Pak istan; Palau; Papua New Guinea; Philippines; Samoa; Singapore; Sri 

Lanka; Thailand; Vanuatu; and Vietnam. The review did not cover Bhutan, which became the 

Initiativeõs 28th member in September 2007 when the review was near completion. 

2 The full report is  available at: www.oecd.org/ corruption/asiapacific/mla . 

3 The 37 Parties to the OECD  Anti -Bribery Convention are: Argentina; Australia; Au stria; Belgium; 

Brazil; Bulgaria; Canada; Chile; Czech Republic; Denmark; Estonia; Finland; France; Germany; 

Greece; H ungary; Iceland; Ireland; Italy; Japan; Korea ; Luxembourg; Mexico; Netherlands; 

New Zealand; Norway; Poland; Portugal; Slovak Republic; Slovenia; South Africa; Spain; 

Sweden; Switzerland; Turkey; United Kingdom; and United St a tes. 

4 As of September 2007, 10 members of the Initiative are States Parties to the United Nations 

Convention against Corruption  (UNCAC ). Nine other members have signed but have not yet 

ratified the Convention. In addition, the P .R. China (which is a State Party) has declared that 

the UNCAC applies to Macao, China and Hong Kong, China. Orders by Hong Kong, Chinaõs 

Chief Executive to give effect to P.R. Chinaõs declaration were expected to come into force 

shortly. 

5 For example, Article 46(9) of the UNCAC.  

6 Information for the remaining  members was unavailable.  

7 Article 20 of the UNCAC defines the offen se of illicit enrichment as òa significant increase in 

the assets of a public official that he or she cannot reasonably explain in relation to his or her 

lawful income.ó 

8 One caveat: the  review did not examine the constituent elements of the offense s of illicit 

enrichment and bribery of foreign public officials in the Initiativeõs members. Hence, the 

offense s in the membersõ legislation may differ in scope from those defined in international 

instruments such as the OECD Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions and the UNCAC.  

9 Multilateral instruments therefore generally require a party to designate a central authority, 

e.g., Articl e 11 of the OECD Anti -Bribery Convention, Article 46(13) of the UNCAC, and Article 4 

of the MLA Treaty among Association of Southeast Asian Nations ( ASEAN) member countries.  

10 Article 54(1)(c) of the UNCAC.  

11 Article 57 of the UNCAC.  
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The Government of Indonesia (GOI) ratified  the United Nation s Convention 

against Corruption (UNCAC ) via  Law Number 7  in 2006. The GOI is very interested 

and w as actively involved in the negotiation process of the UNCAC draft. It is 

proactive in preparing and accommodating the implementation of the UNCAC 

into Indonesian c riminal law. The ratification reflects a strong commitment of the 

GOI to enhance its efforts  in combating corruption ; such  efforts have been 

undertaken since the 1960s and are  still being developed today. To accomplish 

this, the GOI has established a Working Group under the administration of the 

National Development Planning Agency. The Working Group has six thematic 

clusters, that is,  prevention , law enforcement and criminalization , asset recovery , 

international cooperation , review mechanism and reporting , and database and 

information. The Working Group was establish ed  to compose a comprehensive 

draft of a  national p lan of action on c ombating c orruption in Indonesia (NPACC ð

INDONESIA) to comply with UNCAC norms and principles.  

Pursuant to the ratification, the GOI has been drafting comprehensive new 

bills on the eradication of corruption. Th ese new  laws, called  the  òThree Laws on 

Anti -Corruption Package ,ó are:  a draft revision of the law on the eradication of 

corruption; a draft law on the Anti -Corruption Court ; and a draft law on the 

eradication of c orruption. This  package will hopefully be submitt ed to the 

Parliament next year.  

International cooperation ( UNCAC Chapter IV) and asset recovery 

(UNCAC Chapter V) are indispensable since we have experienced unsuccessful 

efforts in returning the proceeds of corruption through our existing mutual legal 

assistance (MLA) treat ies with some countries. We hope that during the 

discussions in the next few days, we will be sharing information and experience 
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among experts and law practitioners of the Asian and  Pacific regions and 

beyond.  

Indonesian Law on Anti-Corruption  

Indonesia adopted the c ivil law system , which was inherited from the 

Dutch c olonial system that  heavily relies on the codification principle. But after 

the fall of Sukarno which left Indonesia in a huge economic crisis, the Suharto 

regime, in 1968, opened Indonesia for foreign investment . This policy has turned 

Indonesia into an indispensable country in Asia and triggered strong support from 

international institutions. The policy great ly impact ed  on Indonesiaõs recovery 

from the crisis. Since then, I ndonesia has been involved actively in international 

business. Subsequently , the common law system has become a new model 

within the Indonesian law system, particularly in the process of law making. The 

adoption of a new model is not without legal impact on Indonesiaõs criminal law 

system. Eventually, the codification principle is no longer persistently adopted 

among judges. More judges today favor the  implement ation  of the judge -made 

law process . In addition, Judicial Act No. 4 of  2004 also obliges judge s to consider 

societyõs values besides strong evidence presented to  the court . 

In the criminal law system, the exclusion of the codification principle is 

greater than in the commercial law system al though the legislature and judges 

are still reluctant to imp lement it. Based on Article 103 of the Indonesian Penal 

Code, regardless of the codification principle, the GOI could enact a special law 

based on the legal maxim lex speciali s derogate lege generali  (the provisions of 

a specific law apply rather than thos e established by the general law ). There are  

about 15 special laws covering inter alia crimes that involve  terrorism, corruption, 

money laundering, and human trafficking . These special laws  had been  enacted 

since 1998. Among the special laws, the law on an ti-corruption is the most 

comprehensive and substantially improved.  

The response of the Law of 1999 to corruption , where corruption is 

regarded as a serious crime and a violation of the societ yõs right to 

development , is clear . Based on this view, the GOI had reformed the law to 

counter corruption, and adopted five significant changes. These changes are as 

follows:  

ð Law number 31/1999 recognizes the reversal of burden of proof during 

the investigation process ( Article 28) and during the trial process ( Article 

37).1 

ð he law recognizes a criminal -based confiscation as well as a civil -

based confiscation. 2 
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ð The law permits the use of wiretapping and electronic devices as 

evidence in the court trial ( Article 26, Law Number 20/2001).  

ð The need of societyõs participation in the prevention as well as in law 

enforcement is stipulated in Chapter V of Law Number 31/1999 . This has 

also been stipulated in Article 15 of the Law on the Corruption 

Eradication Commission Number 30/2002.  

ð To a certain extent, Law Number 31/1999 could apply to corruption 

beyond Indonesiaõ s boundaries, such as, to restrain property in other 

countries through a mutual legal assistance treaty (Law Number 

1/2006) and to extradite an Indonesian national from the other 

countries (Law on Extradi tion Number 1/1979). However, Law Number 

31/1999 , as amended by Law Number 20/2001 , does not 

comprehensively regulate all aspects of criminalization and asset 

recovery yet , as stipulated in the UNCAC (GAP Analysis, 2006).  

Asset Recovery and Mutual Legal Assistance under the 

United Nations Convention against Corruption  and its 

Adoption under the Indonesia n Legal System  

Chapter V of the UNCAC on Asset Recovery is related to Article 31 on 

freezing, seizure, and c onfiscation. Article 2(g)  of UNCAC stipulates a clear 

definition about confiscation: òéthe permanent deprivation of property by order 

of a court or other competent authority .ó However, the Convention does not 

specific ally  defin e asset recovery. Instead of having a definition, the UNCAC 

describes how the  asset should be recovered from one country to another. It 

means that Chapter V mainly addresses all forms of advantages from corruption 

or corruption -related offense s that  are  transnational in nature.  

The main theme of Article 53 under Chapter V on asset recovery is the 

recognition of State s as victims of corruption themselves, and of consequent 

rights to recover assets that ha ve  been  transferred to a foreign jurisdiction.  It is 

deemed a major breakthrough in the fight against corruption worldwide 

because  it stresses the importance of mutual legal assistance  (MLA) . Since it is a 

new strategy to handle the benefit s derived from corruption, the criminal law 

system of State parties should be appropriately updated and armed with this 

new legal device.  

The Depa rtment of Law and Human Rights is drafting a new law on anti -

corruption to comply with international standard , as stipulated in the UNCAC. 

The draft law includes new types of corruption such as bribery of foreign public 

officials and official s of public in ternational organizations ( Article 16), trading in 

influence ( Article 18), illicit enrichment ( Article 20), and embezzlement of 
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property by a public official ( Article 17). The draft law also inserts articles on asset 

recovery.  

Illicit enrichment and its li nkage with asset recovery are indispensable as a 

new type of offense . To prove illicit enrichment is quite difficult  because  it needs 

to consider seriously the burden of proof. One method acknowledged in every 

legal system is that  the prosecutorial authori ties need to prove the facts that 

constitute and offense beyond reasonable doubt; while the other method, as an 

alternative , is the reverse of burden of proof to the defendant. However, the 

second method is contrary to the principle s of òpresumption of innocenceó and 

ònon-self incriminating evidence .ó If we look into the definition of òillicit 

enrichmentó of the UNCAC, it is very clear that if someone has a very significant 

increase in property, that person is subsequently obliged to expla in such increase 

in wealth vis-à -vis that personõs lawful income ( Article 20 of UNCAC). It is 

unnecessary to be too cautious in assuming that the burden should be on the 

defendant instead of on the prosecutor because the property belongs to the 

former . Therefore, prov ing  be yond reasonable doubt that personõs lawful income 

does not, mutatis mutandis, prove that the defendant is guilty or not guilty. 3 

Law Number 31/1999 designates the importance of State damage or loss 

as corroborating evidence in the crime of corruption (Arti cle s 2 and 3). Article 2 

addresse s any one who unlawfully has enriched him self/herself , or another 

person , or a corporation resulting to State damage or loss of property . Article 3 is 

addressed to public officials who misuse his/her position for his/her ben efit , or 

another person , or a corporationõs benefit. The difference of view on what 

constitute s a crime of corruption as mentioned earlier  is very crucial to our effort 

in composing a new law on anti -corruption. It is quite difficult because Article 3 , 

par agraph  2 of UNCAC clearly state s that, òFor the purpose of implementing this 

Convention, it shall not be nece ssary, except as otherwise stated herein, for the 

offence s forth in it to result in damage or harm to state property .ó 

Releasing the damage or harm  to State property as corroborating 

evidence of corruption is a fundamental change from the old paradigm of State  

interest -based  policy to the individual and State interest -based policy that,  

eventually,  will affect the policy on asset recovery , including the legal status of 

the asset itself.  

A mutual legal assistance (MLA) treaty is a treaty o n cooperation between 

State part ies, either bilaterally or multilaterally , in law enforcement to address 

crimes that are transnational in nature. The U nited Nations  (UN) Model on the 

Treaty on Mutual Assistance in Criminal Matters (1990) 4 state s that the parties 

shall, in accordance with the present Treaty, afford to each other the widest 

possible measures of mutual assistance in investigations or court proceedings in 
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respect of offense s, the punishment of which , at the time of the request for 

assistance, falls within the jurisdiction of the judicial authorities of the requesting 

State. The UN Model elaborate s further the scope of the treaty that may be 

afforded by the State party . It includes, inter alia, taking evidence or statements 

from persons; effecting service of judicial documents; executing search and 

seizures; providing information and evidentiary items; and providing originals or 

certified copies of relevant d ocuments and records such as bank, financial, 

corporate , or business record s. Indonesia has promulgated Law Number  1 of 

2006 on MLA, which stipulates the scope and the procedure of cooperation in 

mutual assistance in criminal matters. The law is deemed an umbrella act to 

conclude a treaty between Indonesia and another State party.  

The implementation of  a  model treaty between State parties varies . Its 

success depends on the legal system of the State parties and , sometimes, the 

political commitment of a  gover nment may affect a treatyõs effectiveness. Our 

experience has shown that the success of international cooperation in relat ion to  

assistance in criminal matters does not solely depend upon the existence of the 

treaty itself.  

Indonesia has signed the treaty on mutual assistance in criminal matters 

with Australia, the Peopleõs Republic of China, the Republic of Korea, and seven 

member countries of ASEAN, including Singapore (2006). But , for unknown 

reasons,  not one treat y on mutual assistance has been implemen ted  successfully . 

For example, the effort of the GOI to confiscate the asset s of Hendra 

Rahardja in Australia failed although both government s ha d  entered into a 

treaty on MLA. Recently, the Attorney General õs Office has not yet successfully 

applied the tr eat ies with the Government of Australia on MLA and extradition 

against two fugitives involved in the Bank Indonesia  Liquidity Assistance  (BLBI) 

case. The request for assistance and extradition to the Government of Australia 

has taken more than 1 year, but the negotiation has not been finalized.  

The treaty on mutual assistance in criminal matters between the GOI and 

the Government of P.R. China ( 24 July 2000) is much more different in substance 

as well as in procedure from  the same treaty between the GOI and  seven 

countries of the ASEAN, including that with Singapore ( 29 November 2006). The 

treaty with the Government of P.R. China has explicitly provided the  widest 

measure to each State party to search and seizure (Article 17) and to transfer of 

proceeds of a  crime (Article 18). 5 On the contrary, the treaty with the seven 

countries of the ASEAN does not provide the  widest measure to the State party to 

the forfeiture of the property derived from the commission of an offense  (Article 

22) as well as to the search  and seizure procedure (Article 18). 6 
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On the other hand , in the case of the Nigerian government to recover its 

assets in Switzerland, the government successfully cooperated with the 

Government of Switzerland. Although Nigeria and Switzerland have no treaty  on 

MLA, Switzerland can provide MLA based on national law and a declaration of 

reciprocity .7 In addition to freezing USD660 million, the Swiss judicial authority 

currently handling the case also indicted Mohammed Abacha and all his 

followers . Moreover,  the judicial authority is also examining the possibility of 

pressing charges against Swiss financial intermediaries.  

Based on the aforementioned case, the effectiveness of asset recovery 

through MLA in criminal matters should be seen on a case -to -case basis.  Many 

factors could influence it . It could be sufficient factors to success than mere 

necessary factors. However, o ne thing is true : the existence of those treaties is not 

a guarantee for success . The success depends  more upon the political 

commitment of t he government of each State party. The differences in legal 

systems that are always assumed true, in fact, are not solely the cause.  

In relation to the Indonesian effort to forfeit asset s derive d  from corruption, 

such as in the case s of Hendra Rahardja who  fled to Australia and Suharto  whose  

assets are known  to be  hidden in Switzerland, the GOI failed to repatriate th em .  

It was surprising that the Supreme Court of Justice refuse d  recently  to be 

audited by the S tate Supreme Agency (S SA). By law , SSA has the  power to audit 

all revenues in any government office , including  the highest State institution . The 

Supreme Court argue d  that all costs derive d  from litigation and/or disputes 

before it could not be audited by the SSA because they were not State -own ed  

budg et but belong ed  to a  third party . 

Based on the recent issues  aforementioned , it might be important to 

consider seriously how the assets should be manage d  properly and securely for 

the welfare of the people.  

In the case s of Nigeria, Peru , and the Philippin es, it took many years to 

repatriate their assets . The issue of how their respective government s are using 

those assets remains. To date, the GOI is seriously consider ing  prepar ing  the  draft 

of a law on a sset recovery, which is part of a comprehensive stra tegy in 

combating corruption , besides the three -package law relating to combating 

corruption. The package of law s is excepted to be completed by the end of 

2007 and will be follow ed  by the law on a sset recovery in 2008. 
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What would make asset recovery opera tional through 

mutual legal assistance?  

There is no satisfactory answer to th e question because cooperation 

between State parties is not merely a legal process but also a diplomatic one . 

The world has seen corruption on an octopus -wide  scale that brings ab out misery 

and poverty to the world. Similarly, most State parties seriously consider their 

national interests and security , which frequently hampers law enforcement 

against transnational crime. There is a skeptical and pessimistic response to 

mutual legal  assistance (MLA) in relation to asset recovery among State parties. 

Besides political factors, legal factors still give impact to effectuate the 

implementation of mutual legal assistance such as the dual criminality principle; 

treaty - and non -treaty -based  arrangements; nonpolitical offense ; rules of 

specialty principles; and nondiscrimination principle, which delayed the 

procedure of such cooperation between State parties.  

The operation of asset recovery through MLA should be undertaken 

through a regional cooperation in mutual assistance in criminal matters. Their 

bilateral treaty was signed, but regional agreements or arrangements will 

eventually make such cooperation much stronger. For example, the ASEAN 

Convention on Counter Terrorism that was adopted la st year has successfully 

revealed terrorism networking within the region. A step forward in the 

implementation of the UNCAC within the Asia n and Pacific region or the ASEAN is 

the ASEAN Forum against Corruption. In the end , perhaps the adoption of the 

ASEAN Convention against Corruption is one strategic issue that needs to be 

discussed urgently.  

NOTES 

1 Extracts from Law Number 31/1999:  

Article 28 : òIn the interests of an investigation, a suspect shall be obligated to  provide 

statements regarding his entire wealth and the wealth of his spouse and children and the 

wealth of persons or corporations known or suspected of being  connected with acts of 

corruption allegedly committed by the suspect. ó 

Article 37, paragraph 1: òDefendants shall be entitled to prove that they were not involved in 

acts of corruption .ó 

Article 37, paragraph 3: òDefendants shall be obligated to provide i nformation regarding their 

entire wealth and the wealth of their spouse and children and of persons or corporations 

known to be or suspected of being connected with the case concerned.ó  

2 According to Article 18 , Law Number 31/1999  further penalties, that  apply in addition to those 

set down in the Criminal Code, are  
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a.  The confiscation of tangible or intangible movable assets or fixed  assets used to commit or 

being the proceeds of criminal acts of  corruption, including the guilty party's corporation 

where the criminal acts were perpetrated, and the same shall apply to the  price of the 

assets used to replace the aforementioned assets;  

b.  The payment of compensation, the amount of which shall not exceed the amount of 

assets obtained through such criminal ac ts of  corruption;  

c.  the winding up of the entire company or parts thereof shall take  no longer than 1 (one) 

year;  

d.  The revocation of all or certain rights or parts thereof or the abolishment of all or certain 

benefits or parts thereof obtained or to  be granted by the government to the guilty party.  

 The Law also protects the right of a bonafide third party such as stipulated in Article 19, 

paragraph 1: òThe decision of a court of justice regarding the seizure of assets not belonging 

to the guilty par ty shall not be applied if the interests of third parties acting in good faith would 

be harmed therebyó 

 The Criminal Law Procedure, Law Number 8/1981also stipulate s a criminal -based  confiscation.  

 Law 31/1999 also stipulate s a civil -based  confiscation ( Article s 32ð34). 

3 The question of whether a so called òreverse onusó provision is consistent with the presumption 

of innocence was examined in Hong Kong, where Hong Kong Bill of Rights Ordinance 1991 

had entrenched the International Covenant on Civil and Po litical Rights in the constitution of 

that territory. Section 10 of the Prevention of Bribery Ordinance of Hong Kong , which 

preceded the Bill of Rights, provides that any person who, being or having been a public 

servant, ò(a) maintains a standard of livin g above that which is commensurate with his present 

or past official emoluments; or (b) is in control of pecuniary resources or property 

disproportionate to his present or past official emoluments, shall, unless he gives satisfactory 

explanation to the cou rt as to how he was able to maintain such standard of living or how 

such pecuniary resources or property came under his control, be guilty of an offence .ó The 

validity of section 10 was challenged on the grounds of inconsistency with the constitutionally 

guaranteed presumption of innocence.   

 The court decision upheld that Section 10 was consistent with the constitutional guarantee of 

the presumption of innocence. It was dictated by necessity and went no further than 

necessary. The courtõs decision was not triggered by trifling incommensurateness or 

disproportion , but by incommensurateness or disproportion that is unreasonable in the 

circumstances. Further, the Courtõs opinion is that where corruption is concerned, there is 

need, within  reason, for special p owers of investigation and an explanation requirement. 

Specific corrupt acts are inherently difficult to detect, even prove in the normal way. The true 

victim, society as a whole , is generally unaware of the specific occasions on which it is 

victimized ( cf . Nihal Jayawickrama, Jeremy Pope , and Oliver Stolpe . 2002. Forum on Crime 

and Society , Vol.  2, No. 1, pp. 28 ð29. December ).  

4 General Assembly Resolution 45/117 of 14 December 1990; International Legal Materials . 1991. 

1421. 

5 For example , Article 17 , pa ragraph  1 state s:  

The requested Party, shall, insofar as its law permits, and the rights of third parties are 

protected, carry out requests for search and seizure and delivery of materials to the requesting 

parties for evidentiary purposes...ó  

In para gra ph  2:  
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The requested Party shall provide such information as many be required by the requesting 

Party concerning the result of any search, the place of seizure, the circumstances of seizure, 

and the subsequent custody of the material seized.  

Article 18, pa ragraph 1provides:  

Each the Parties to the Treaty shall transfer to the other Party the money and objects illicitly 

obtained by the offenders in the event of the envisaged crime in the territory of the requesting 

Party but found in the territory of the req uested Party. Such transfer shall not i nfringe upon the 

legitimate rights of the requested Party or the third party in relation to the above mentioned 

proceed.  

6 Article 22 , para graph  1 states: 

The requested Party shall, subject to its domestic laws, endea vor to locateé.or confiscate 

property derived from the commission of an offence and instrumentalities of crime for which 

such assistance can be given provided that the Requesting Party provides all information 

which the Requested Party consider necessary . 

Para graph  3 provides:   

A request for assistance under this Article shall be made only in respect of orders and 

judgments that are made after the coming into force of this Treaty.  

Paragraph 4 states:  

Subject to the domestic laws of the Requested Party, prop erty forfeited or confiscated 

pursuant to this Article may accrue to the Requesting Party unless otherwise agrees in each 

particular case.  

Paragraph 5 states:  

 The requested Party shall subject to its domestic laws, pursuant to any agreement with the 

reque sting Party transfer to the requesting Party the agreed share of the property recovered 

under this Article subject to the payment of costs and expenses incurred by the Requested 

Party in enforcing the forfeiture order.  

7 Bola Ige, Abacha , and the Bankers . 2002. Cracking the Conspiracy . Forum on Crime and 

Society , Vol . 2, Number 1 , page 113 . December.  UN: New York.  
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Corruption is, increasingly, a transnational crime and, as such, requires 

investigators and prosecutors to gather evidence across borders. Equally, in a 

world of financi al networks that may straddle many States, the mounting of a 

purely domestic corruption case will very often demand evidence from foreign 

jurisdictions. Against that background, the framework and procedures within 

which both formal assistance via a letter of request (referred to as òmutual legal 

assistance  (MLA)ó) and informal cooperation (referred to as òmutual assistanceó) 

are obtained are often bewildering and very often depend on the attitude and 

opinions of those on the ground to whom the request is ma de. With that in mind, 

what are the real and practical difficulties ? What are the solutions?  

Mutual Legal Assistance or Mutual Assistance?  

Prosecutors and investigators sometimes have recourse to MLA without 

exploring whether informal mutual assistance wou ld in fact meet their needs. It is 

often forgotten that the country receiving the request might welcome an 

informal approach that can be dealt with efficiently and expeditiously. 

Prosecutors must thus ask themselves whether they really need a formal letter  of 

request to obtain a particular piece of evidence.  

Although no definitive list can be made of the type of inquiries that may 

be dealt with informally, some general observations might be useful. Variations 

from State to State, must, however, always be bo rne in mind.   

ð If the inquiry is a routine one and does not require the country of whom 

the request is made to seek coercive powers, then it may well be 

possible for the request to be made and complied with without a 

formal letter of request.  
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ð The obtain ing of public records, such as land registry doc uments and 

papers relating to registration of companies, may often be obtained 

informally.  

ð Potential witnesses may be contacted to see if they are wil ling to help  

the authorities of the requesting country v oluntarily.  

ð A witness statement may be taken from a voluntary witness, particularly 

in circumstances where that witnessõ evidence is likely to be 

noncontentious.  

ð The obtaining of lists of previous convictions and basic subscriber 

details from communi cations and service provi ders that do not require 

a court order may also be dealt with informal ly. 

The extent to which countries are willing to assist with a formal request 

does, of course, vary greatly. In many cases, it will depend on a particular 

countr yõs own domestic laws, on the state of the relationship between that 

country and the requesting State , and ñit has to be said ñthe attitude and 

helpfulness of those on the ground to whom the request is made. The importance 

of excellent working relationships being built up and maintained transnationally 

cannot be too greatly stressed.  

It is possible to draw up an indicative list of the type of request where a 

formal letter will be required:  

ð Obtaining testimony from a nonvoluntary wi tness; 

ð Seeking to interv iew a suspect under caution ; 

ð Obtaining account information and documentary evidence from 

banks and financial institutions ; 

ð Requests for search and seizure ; 

ð Internet records and the contents of e -mails; and  

ð The transfer of consenting persons into cu stody for testimony to be 

given.  

Confusion can be avoided if prosecutors and investigators have regard for 

the limits of the conventions and treaties that relate to mutual legal assistance. In 

particular, it should be remembered that the regime of MLA is for the obtaining 

of evidence; thus, the obtaining of intelligence and the locating of witnesses 

should only be sought by way of informal mutual assistance to which, of course, 

agreement may or may not be forthcoming.  

It is often forgotten just how many typ es of evidence and other material 

may be obtained informally. For example, some countries have directories of 

telephone account holders available on the Internet , although consideration will 

need to be given as to whether it is in a form that may be used e videntially.  
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Sometimes a degree of lateral thinking is required. For instance, it might be 

quicker, cheaper , and easier for the requesting countryõs investigators to arrange 

for and pay a voluntary witness to travel to the requesting country to make a 

witn ess statement, rather than the investigators themselves travelling to take the 

statement. Similarly, if the consent of the State in which a countryõs embassy is 

situated is obtained, witness statements may be taken by investigators at the 

requesting countr yõs embassy. 

Taking matters one stage further, many States have no objection to an 

investigator of the requesting State telephoning the witness, obtaining relevant 

information , and sending an appropriately drafted statement by post thereafter 

for signature  and return. Of course, such a method may only be used as long as 

the witness is willing to help  the requesting authority and in circumstances where 

no objections arise from the authorities in the foreign State concerned from 

whom prior permission must be sought.  

There are certain key considerations for a prosecutor when deciding 

whether evidence is to be sought by informal means from abroad:  

ð It must be evidence that could be lawfully gathered under the 

requesting Stateõs law, and there should be no reason to believe that it 

would be excluded in evidence when sought to be introduced at trial 

within the reques ting State;  

ð It should be evidence that may be lawfully gathered under the laws of 

the requested State;  

ð The requested State should have no objecti on;  

ð The potential difficultly in failing to heed these elements might be that 

such evidence will be excluded  in States with an exclusionary principle 

in relation to evidence ; and  

ð In addition, but no less importan t, inappropriate actions by way of 

infor mal request may well irritate the authorities of the foreign State 

who might therefore be less inclined to assist with any future request.  

The golden rule must be: ensure that any informal request is made and 

executed lawfully.  

Any consideration of informa l assistance (i.e. , mutual assistance) should 

not overlook the use to which it can be put to pave the way for a later, formal 

request. For instance, it might  be possible to narrow down an inquiry in a formal 

letter of request by first seeking informal assi stance. For example, if a statement is 

to be taken from an employee of a telephone company in a foreign company, 

informal measures should be taken to identify the company in question, its 

address , and any other details that will assist and expedite the for mal process. It is 

sometimes overlooked, but should not be, that an expectation always exists 
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among those working in the field of mutual legal assistance that as much 

preparation work as possible will be undertaken by informal means.  

Formal Requests (Mutua l Legal Assistance)  

In criminal matters, there is no universal instrument or treaty which governs 

the gathering of evidence abroad. However, the building blocks for formal 

requests are the conventions, schemes , and treaties that States have signed and 

rati fied. For instance, in the field of corruption investigations, the United Nations 

Convention against Corruption ( UNCAC ) specific ally  provi des for mutual legal 

assistance and the encouraging of international cooperation.  

Prosecutors and judges making a form al request should always assert the 

international obligation of a requested State to help  where such an obligation 

exists by way of international instrument. Equally, the authority upon which the 

letter of request is written should also be spelt out. To gi ve a practical example, 

the U nited Kingdom (UK)  made a statement of good practice in accordance 

with Article 1 of the Joint Action of 29 June 1998 adopted by the Council of 

Europe, in which it declared that the UK Home Office (Interior Ministry) will ensur e 

that requests conform with relevant treaties and other international obligations. 

Prosecutors generally need to take heed of any such declarations of such intent 

made by their own State and to take action accordingly.  

Similarly, the person making a reque st must care fully ensure that his or her 

own domestic law allows the request that is actually being made. For instance, a 

piece of domestic legislation might, in fact, disallow some requests or type of 

requests that many conventions, treaties , or other int ernational instruments would 

appear to allow. For some countries, the domestic legislation will have primacy. 

To make a request otherwise in accordance with domestic law in such 

circumstances will invite arguments for exclusion of evidence.  

Prosecutors and  prosecuting authorities are recommended to contact 

early a counterpart in the country to which the request is to be made. 

Notwithstanding the existence of a convention or treaty and its broad and 

permissive approach, the requested State may well have ente red into 

reservations that limit the assistance that can be given. For instance, some 

countries have reserved the right to refuse judicial assistance when the offense  is 

already the subject of a judicial investigation in the requested country. The key 

principle must be this: regard should always be given to the fact that a 

requested State will have to comply with its own domestic law, both as regards 

to whether assistance can be given at all and, if so, how that assistance is given.  
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The Form of the Letter o f Request  

The requesting authority should compile a letter that is a stand -alone 

document. It should provide the requested State with all the information needed 

to decide whether assistance should be given and to undertake the requested 

inquiries. Of cours e, depending upon the nature of those inquiries and the type 

of case, the requested State may be quite content for officers from the 

requesting State to travel across and to play a part in the investigation.  

A problem that occurs in all jurisdictions in re spect of both incoming and 

outgoing requests is that of time. A request may takes weeks, sometimes months, 

and occasionally and unfortunately, years to execute. As soon as grounds 

emerge to make the request abroad and the need for such a request is clear, 

then the letter should be issued. It is important that urgent requests be kept to a 

minimum and that everyone involved in the process should appreciate that an 

urgent request is urgent and unavoidably so. If a request is urgent , the letter 

should say so cl early and in terms that explain the reasons.  

The material conditions to be satisfied within the letter of request may be 

summari zed as follows:  

ð If the requested country requires an undertaking of reciprocity on the 

part of the requesting country, then th is should be given. In this respect, 

common  law countries are usually more restrictive than those with a 

civil code.  

ð A prerequisite for some States is the criminali zation of the act in both 

the requesting and requested State ( i.e., the dual -criminality r ule). This 

should therefore be addressed in the letter.  

ð The assistance must relate to criminal proceedings , whether at an 

investigative stage or after court proceedings have begun , in the strict 

and accepted sense; that is , an investigation or proceeding s against 

the perpetrators of a criminal offense  under ordinary law.  

ð Although it need not be specifically asserted within the letter, a 

prerequisite for formal assistance is the guarantee of a fair trial and 

respect for the fundamental rights laid down in the International 

Covenant on Civil and Political Rights (ICCPR) within the legal system of 

the requesting country.  

ð Some requested countries may require an assertion that the request 

does not relate to fiscal, political , or military misdemeanors.  

ð The letter must contain a description of the facts that  form the basis of 

the investigations/proceedings. Such a description must be as detailed 

as possible and should indicate in what way the evidence being 

sought is necessary.  
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ð If the requesting and re quested State is each a party to a multilateral or 

bilateral agreement, then the international instrument concerned 

should be referred to.  

Although a request is executed by a competent judicial autho rity of the 

requested country in accordance with its own laws and its own rules and 

procedures, very often it will be possible for the requesting authority to make an 

express request that the r equested country apply the requesting countryõs rules 

of procedure. If such a request is available to the requesting aut hority, 

advantage should be taken of it. The reason is obvious. A fu ndamental difficulty, 

often overlooked, is that different States have different ways of presenting 

evidence. The whole pu rpose of a request is to obtain usable, admissible 

evidence. That e vidence must therefore be in a form appropriate for the 

requesting country, or as near as possible to that form as circumstances allow. 

Therefore, the requesting country should clarify in what form, for instance, the 

testimony of a witness should be taken.  The requested State cannot be 

expected to be familiar with the rules of evidence  gathering and ev idence  

adducing in the requesting State.  

Furthermore , instruments may contain a provision to the effect that the 

method of execution specified in the request shall be fo llowed to the extent that 

it is compatible with the laws and practices of the requested State. If in doubt, 

the requesting authority should pr ovide examples of what is required to the 

requested authority.  

Particular Problems Experienced in Mutu al Legal Assistance 

Sought in Corruption Cases  

If an investigation involves an influential politician or business figure in the 

requested country, the requested assistance may never be provided. The 

requested authority may cite ònational interestó or immunities enjoyed by certain 

sections of the community (e.g. , ministers of the government or judges).  

In some States , the person for  whom the request for mutual legal 

assistance is made is able to appeal against the sharing of evidence with the 

requesting coun try. When such an appeal is available , it may well cause lengthy 

delay. In those European c ountries that  have traditionally enjoyed favorable tax 

and banking conditions ñfor instance , Liechtenstein and Switzerland ñan appeal 

avenue is available in relation t o the disclosure of information on financial 

position , etc. In those countries, in addition, institutions such as banks may have 

similar rights of appeal.  
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Requests for confiscation, repatriation of proceeds of crime , and 

extradition have traditionally caus ed particular difficulty. The UNCAC has 

addressed these issues in detail and has provided fresh obligations. However, it is 

still the case that no internationally binding legal instrument sets out a 

comprehensive mandatory regime for the repatriation of as sets. 

Search and/or seizure generally can be problematic. Essentially, the 

request ing  authority should be careful to provide as much information as possible 

about the location of the premises , etc. But it must be remembered that different 

jurisdictions set  different thresholds. Search and seizure is a powerful weapon for 

investigators. It must be assumed that the requested State will only be able to 

execute a request and search  or seizure if it has been demonstrated by the 

request that reasonable grounds ex ist to suspect that an offense  has been 

committed and that there is evidence on the premises or person concerned 

which goes to that offense . These òreasonable groundsó should be specifically 

set out within the letter. Generally, it will not be enough to as k simply for search 

and seizure without explaining why it is believed the process might produce 

evidence. For a request within Europe, it is undeniably good practice to have 

written regard for the core principles of the European Convention on Human 

Rights (namely , necessity, proportionality , and legality ). Interference with 

property and privacy in European countries is now frequently justified only if 

pressing social reasons exist, such as the need to prosecute criminals for serious 

offense s. Even if all th ese factors are addressed, it may well be that the searching 

of the person and taking of fingerprints, DNA , and other samples will have less 

chance of success in some jurisdictions.  

As corruption becomes increasingly sophisticated and transnational, and 

as more and more cases involve a link with organi zed crime, it may well be that 

there are extremely sensitive aspects to an investigation. Nevertheless, it may be 

that that sensitive information will have to be included in a formal request for 

assistance to satisfy the requested authority. At the same time, the disclosure of 

prospective witnesses and other information that could be exploited by criminals, 

organi zed crime , or those who are otherwise corrupt needs to be weighed 

carefully . In reality, the system  for obtaining mutual legal assistance globally is 

inherently insecure. The risk of unwanted disclosure will be greater or lesser , 

depending on the identity of the requested State. When considering the matter, 

those request ing  must have regard for  duty -of -care issues that  arise for them. 

Sometimes, difficulties can be avoided by issuing a generali zed letter that  leaves 

out the most sensitive information but provides enough detail to allow the 

request to be executed. Exceptionally, consideration can be given  to the issuing 

of a conditional request for mutual legal assistance; in other words, a request 
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that is only to be executed by the requested authority if it can be executed 

without requiring sensitive information to be disclosed.  

If one were  to put togethe r a checklist for the requester on what must be 

included in the letter of request , it would include the following:  

ð an assertion of authority by the sender of the letter;  

ð c itation of relevant treaties and conventions;  

ð assurance (i.e. , as to reciprocit y, dual criminality , etc .); 

ð identification of defendant/suspect;  

ð present position re garding  the investig a tion/proceedings;  

ð c harges/ offense s under investig a tion/prosecution;  

ð summary of facts and how those facts relate to the request being 

made;  

ð inquiries to be made;  

ð assistance required;  and  

ð signature of the sender.  
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The purpo se of this paper is to provide an overview of the principles of 

extradition and jurisdiction, as the two are inextricably linked. It was the narrow 

approach of States to jurisdiction based on the notion of State sovereignty that 

led to the birth and develo pment of extradition between States.  

The traditional approach of States was that òall crime is local, ó more 

particularly in common law systems, and therefore , the courts could only try 

those matters that occurred within the territory of the State. The prim ary reason 

that States did not assert extraterritorial criminal jurisdiction, as stated above , was 

founded in the concept of State sovereignty. It was for each State to try 

offenders within its own geographical territory(ies) or its own nationals. It was, to 

put it bluntly, no t the business of another State to impose or exercise its criminal 

laws or extend its criminal jurisdiction in another State. Thus, the law and practice 

of extradition  developed  with the first U nited Kingdom  (UK) treaty dating back to 

1794. 

Initially , States entered into bilateral treaties with other States to seek the 

surrender of a fugitive accused or convicted of a crime within its òjurisdiction.ó 

But as crime became more transnational in nature , in effect , the international 

communit y has responded by adopting multilateral international and regional 

treaties such as the numerable UN Conventions of which the United Nations 

Convention against Corruption (UNCAC) is one such example; the 1957 

European Convention on Extradition ; 1977 European Convention on the 

Suppression of Terrorism; and the Southern African Development Community  

(SADC) Protocol on Extradition.  

It may help  to address the concept of jurisdiction before examining 

extradition principles and practice.  
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Principles of Criminal Jurisdiction  

A State may assert criminal jurisdiction in one or more of the following 

ways:  

ð territorial , 

ð active personality (nationality of an offender) , 

ð passive personality (nationality of a victim) , 

ð protective personality ( national security) , an d  

ð universal jurisdiction . 

The first two bases of asserting jurisdiction have been the bedrock of 

common law systems, save for piracy that  has long been an exception to the 

territorial rule for criminal jurisdiction under English law .  

Whereas according t o international law , the criminal jurisdiction of 

municipal law is ordinarily restricted to crimes committed on its terra firma or 

territorial waters or its own ships, and to crimes by its own national wherever 

committed, it is also recognized as extending  to piracy committed on the high 

seas by any national on any ship, because a person guilty of such piracy has 

placed himself beyond the protection of any State. He is no longer a national, 

but òhostis humani generis ó and as such he is justiciable by any State 

anywhereé1  

However, the idea of territorial jurisdiction has been subject to revision over 

the centuries . In 1927, the Permanent Court of Justice in the Lotus case observed 

that : 

òThough it is true that in all systems of law the principle of the terri torial 

character of criminal law is fundamental, it is equally true that all or nearly 

all these systems of law extend their action to offences committed outside 

the territory of the State which adopts them, and they do so in ways which 

vary from State to State. The territoriality of criminal law, therefore, is not an 

absolute principle of international law and by no means coincides with 

territorial sovereigntyéó 

The position under common law however remained largely territorial unless 

jurisdiction was expr essly extended by statute. This is in contrast to civil law 

jurisdictions where the concept of jurisdiction is not seen as a concept separate 

to and from the aspect of statehood or indeed international law.  

Extraterritorial Jurisdiction  

A number of inroads  have developed through both common law and 

statute that  allows courts to consider acts or omissions which are not committed 
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within the territory, hence extending the scope of criminal jurisdiction ñi.e., 

òextraterritorial jurisdiction.ó 

Common law recogniz ed and developed the limits of territorial jurisdiction 

in the Privy Council decision in Liangsiriprasert v . Government of the United States 

of America (1991):  

òCrime has ceased to be largely local in origin and effect. Crime is now 

established on the int ernational scale and the common law must now 

face this new realityé.there is nothing in precedent, comity[explain] or 

good sense that should inhibit the common law from regarding as 

justiciable in England inchoate crimes committed abroad which are 

intended  to result in the criminal offences in Englandé.ó per Lord Griffiths.  

Extraterritorial jurisdiction can be asserted on the following grounds:  

ð active personality (nationality of an offender) , 

ð passive personality (nationality of a victim) , and  

ð Protect ive personality ( national security) . 

Active personality (nationality of offender)  

In common law systems , exceptions to the basic principle of territoriality 

are based on the principle of active personality and are normally provided by 

statute.  

Examples fro m the UK are as follows:  

ð Offences Against the Person Act 1861 ð murder or manslaughter of 

British or foreign victim outside our territory can be tried if offender is a 

British national.  

ð Anti -terrorism, Crime and Security Act 2001 ð Proceedings for an offense  

committed under Section 47 or 50 outside the UK  may be taken, and 

the offense  may, for incidental purposes, be treated as having been 

committed in any part of the UK. However , both Section s 47 and 50 

appl y to acts done outside the UK, but only if a UK person  does them .  

ð International Criminal Court Act 2001 . 

Most civil law systems , in contrast , assert criminal jurisdiction on this basis. 

The rationale being that the State exercises juri sdiction over its own nationals 

wherever they may commit an off ense . Equally, civil law systems would 

recogni ze passive personality; but until recently , this was not the case for 

common law systems.  

Passive personality (nationality of a victim) and p rotective perso nality 

(national security) as a means of asserting cri minal jurisdiction are developing 

within common law systems , partic ularly in the light of the attacks on nationals by 
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terrorists groups . This is illustrated in the extradition case of Al-Fawwaz and  others  

[2001] UKHL 69, which involves an extrad ition reque st from the U nited States (US) 

following the US Embassy bombings in East Africa.  

The application of the p rotective personality basis was demo nstrated in a 

recent US anti -corruption case, Statoil (2006). On 13 October 2006 , Statoil ASA 

agreed to a 3 -year de ferred prosecution agreement with US authorities having 

admitted it had violated the US law on bribery of foreign officials . Bribes had 

been used to induce an Iranian official to help Statoil obtain a contract to 

develop Iranian oil and  gas projects. No òactive ó conduct took place in the US . 

The co mpany is registered in Norway where it had already tendered a guilty plea 

on the same conduct. The US asserted jurisdiction based on US instrumentalities 

that were used to transfer the bribe payments . Statoil was quoted on the N ew 

York Stock Exchange, thereby , asserting j urisdiction arguably protective and/or 

òextended ó active personality. Foreign Corrupt Practices Act ( FCPA) of  1977 

grants jurisdiction where the legal pe rson is a US issuer. 

As crime transcends nat ional boundaries, the UN  Conventions have sought 

to reflect this trend through mandatory (where appropriate) and discretionary 

measures to extend extraterritorial criminal jurisdiction. The rationale is to give 

effect to the principle of òextradite or pros ecute ó (aut dedere , aut judicare ). 

Therefore , in implementing these Conventions, member States must 

extend their jurisdiction provisions to give effect to the intent of the international 

community and to provide a truly international response through the d enial of 

safe havens.  

For the purposes of UNCAC, the relevant provision is Art icle 42, which 

provides:  

Article 42: Jurisdiction  

1. Each State Party shall adopt such measures as may be necessary to 

establish its jurisdiction over the offences established in  accordance with this 

Convention when:  

(a)  The offence is committed in the territory of that State Party (territorial); or  

(b)  The offence is committed on board a vessel that is flying the flag of that 

State Party or an aircraft that is registered under th e laws of that State 

Party at the time that the offence is committed.  (deemed extended 

jurisdiction)  

2. Subject to article 4 of this Convention, a State Party may also esta b lish its 

jurisdiction over any such offence when:  

(a)  The offence is committed agai nst a national of that State Party (passive 

personality); or  

(b)  The offence is committed by a national of that State Party or a stateless 

person who has his or her habitual residence in its territory (active 

personality); or  
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(c)  The offence is one of thos e established in accordance with article 23, 

paragraph 1 (b) (ii), of this Convention and is commi tted outside its 

territory with a view to the commission of an offence established in 

accordance with article 23, paragraph 1 (a) (i) or (ii) or (b) (i), of t his 

Convention within its territory; or  

(d)  The offence is committed against the State Party (protective 

personality).  

3. For the purposes of article 44 of this Convention, each State Party shall take 

such measures as may be necessary to establish its juri sdiction over the 

offences established in accordance with this Convention when the alleged 

offender is present in its territory and it does not extradite such pe rson solely 

on the ground that he or she is one of its nationals.  

4. Each State Party may also take such measures as may be necessary to 

establish its jurisdiction over the offences established in accordance with this 

Convention when the alleged offender is present in its territory and it does 

not extradite him or her.  

5. If a State Party exercising  its jurisdiction under paragraph 1 or 2 of this article 

has been notified, or has otherwise learned, that any other States Parties are 

conducting an investigation, prosecution or judicial proceeding in respect 

of the same conduct, the competent authoritie s of those States Parties shall, 

as appropriate, consult one another with a view to coordinating their 

actions.  

6. Without prejudice to norms of general international law, this Conve ntion shall 

not exclude the exercise of any criminal jurisdiction establis hed by a State 

Party in accordance with its domestic law.  

By contrast, the OECD Convention approaches jurisdiction from the 

traditional territorial basis but seems to encourage a wider construction on 

jurisdiction under Article 4(4) of the Co nvention and provides:  

4. Each Party shall review whether its current basis for jurisdiction is effective in 

the fight against the bribery of foreign public officials and, if it is not, shall 

take remedial steps.  

However , the mandatory provisions are contained in A rtic le 4(1) and (2) 

which require State parties to ensure that:  

1. Each Party shall take such measures as may be necessary to establish its 

jurisdiction over the bribery or a foreign public official when the offence is 

committed in whole or in part in its terr itory . (territorial)  

2. Each Party which has jurisdiction to prosecute its nationals for offences 

committed abroad shall take such measures as may be necessary to 

establish its jurisdiction to do so in respect of the bribery of a foreign public 

official, a ccording to the same principles. (active personality)  

Universal Jurisdiction  

By contrast, States had however recogniz ed and accepted extended 

jurisdiction in relation to those crimes that were regarded as so abhorrent to 

human ity that they deserved interna tional condemnation and censure ; that is, 
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any State could assert criminal jurisdiction over individuals wherever they were 

found. Universal jurisdiction however only applies to a narrow range of offense s 

such as piracy, grave breaches of the Geneva Convent ions, torture , and slavery. 

The list is limited and restricted to grave offense s. 

Universal jurisdiction means exactly that ñthe power of the State to try an 

offender irrespective of the nationality of the offender or of where the crime 

occurred . So at firs t blush , it would appear that no nexus is required between the 

offender and the State asserting jurisdiction. The International Court of Justice in 

an  a rrest warrant case made it clear that a nexus was required and universal 

jurisdiction could not be asser ted if the offender was not within its territory or there 

was no other nexus with the State. Hence , there are practical limitations to what 

amounts to universal jurisdiction. The matter , however , has been reopened and 

the issue will be revisited before the  International Court of Justice in c ertain 

c riminal p roceedings in France ( i.e., Republic of the Congo  v. France).  

Extradition: Principles and  Practice  

Having considered the broad principles of jurisdiction and the 

interrelationship with extradition, let u s examine the basic pri nciples in extradition 

before looking at the process and issues relevant to corruption cases.  

The first factor in any extradition request is that there must be a legal basis 

for the making of a request. Broadly speaking , there are five  bases for  extradition:  

1) bi -lateral arrangements ; 

2) regional extradition treaties (e.g.,  the 1957 European Conve ntion on 

Extradition, European Arrest Warrant , and Southern African 

Development Community  (SADC) Protocol on Extradition ; 

3) international instruments (e.g.,  UN Conventions such as  Article 44(5) of 

the UNCAC; the òLondon Scheme ó governing Commonwealth 

countries ; and  Article 10 of the OECD Conve ntion ; 

4) ad hoc  arrangements ; and  

5) c omity . 

The procedures with regard to each scheme overlap larg ely; the main 

difference lies in the detail.  

Procedure  

The extradition process may be commenced  in essentially two ways : 

(1) Provisional Arres t ð where there is a flight risk. Usually the treaty will set 

out the provisions for a provisional arrest and prov ides the period in 

which the requesting State must submit a request , for example , Article 
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16 of the 1957 European Co nvention on Extradition. Where a State is 

relying  on UNCAC, Article 44(10) of UNCAC provides for provisional 

arrest.  

 The provisional reques t for arrest is submitted via Interpol with an 

accompanying letter , which provides an undertaking that an 

extradition request will follow , and  the following documents:  

ð warrant of arrest  

ð list of charges  

ð Description of conduct  

ð Details + photograph of  person sought  

(2) òFulló order request  ð submitted for processing through di p lomatic 

channels. Arrest takes place after consideration of the request.  

 Following arrest, through either route, domestic law of the requested 

State  governs the proceedings.  

Step 1  

The requesting country submits a request through one of the 

a forementioned  routes. In cases where the provisional arrest of a fugitive is 

sought, the requested State would usually submit the foreign warrant and 

accompanying documents to its courts for consideration . If satisfied that the 

warrant discloses an e xtradition crime and that there is a flight risk, it issues a 

òlocal ó warrant , which is then executed , and the fugitive is usually brought 

before a court for the first hearing.  

Step 2  

The court wil l then ñdepending on the scheme involved ñadjourn the 

case accordingly for the receipt of the formal r equest . For example , in case of a 

request under the 1957 European Convention on Extradition, the maximum 

period allowed by the Convention is 40 days. If it is a òfulló order , the court will 

usually fix a date for the extradition hearing.  

Step 3  

Once the formal request is received from the requesting State, the law of 

the requested State will govern the process. In most countries , the executive 

consider s the r equest first prior to the judicial hearing. Generally speaking , the 

executive will issue an order or authority indicating that it considers the request to 

be valid . Domestic law governs w hat falls to be determined by the executive. In 

some countries, parti cularly civil law countries , the request is submitted directly to 

the judiciary for proceedings to commence.  
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Step 4  

The matter is then heard at the court of first instance to d etermin e whether 

or not the fugitive should be surrendered to the requesting Sta te. A number of 

issues/challenges can arise at this stage, such as:  

ð Is the offense  for which extradition is sought an òextradition crimeó?  

ð Authentication ð this invariably raises a number of challenges and is a 

particularly burdensome requirement in c ommon law countries.  

ð Sufficiency of facts  and evidence ð The European Co nvention on 

Extradition removed the need to adduce evidence and simply relies on 

a statement of facts; other schemes require the requesting State to 

submit sufficient evidence in acc ordance with  the standard of proof 

set out in domestic law. For common law jurisdictions , it is usually a 

prima facie case.  

The judge , in certain jurisdictions, may  also be invited by the defense  to 

hear evidence as to why the fugitive should not be commi tted. Upon conclusion 

of the committal proceedings , the fugitive may be entitled to lodge an 

application for appeal or a writ of  habeas corpus . 

Step 5  

The fugitive may apply for an appeal or a writ of habeas corpus. The last 

step usually takes a dispropor tionately long time and practice shows that the 

fugitive generally make s more than one application for habeas corpus , which  

adds to the delay in the extradition proceedings.  

Step 6  

Once all the judicial proceedings are concluded , the matter is then 

referre d once again to the executive to decide on the final surrender of the 

fugitive to the requesting State. At this final stage , the defense  may still be 

entitled to put representations before the final surrender ( d iscussed below) . 

Double or Dual Criminality  

At the heart of extradition lies what has always been r egarded as an 

essential safeguard ñthe rule of double crimina lity. This rule requires that for an 

extradition request to succeed, the conduct complained of in the requesting 

State must also amount to a crime in the requested State . Failure to satisfy this 

requirement would lead to the discharge of the fugitive at the first step:  

òFor the purposes of the present case, the most important 

requirement is that the conduct complained of must constitute a crime  
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under the law both of Spain and of the United Kingdom. This is known as 

the double criminality rule ó (Lord Browne -Wilkinson, Pinochet (No . 3) 

[2000] 1 AC 147 ). 

What amounts to an extradition crime varies between i nstruments. Broadly 

speaking, there are tw o different a pproaches to determin e what amounts to an 

extradition crime:  the conduct test and the òlistó test . 

Most recent extradition treaties adopt the conduct test because  it avoids 

the complexities usually associated with trying to fit the conduct in a general list. 

The main criteria under this test is that the offense  is punishable under the laws of 

both the requesting and requested State for 12 months or more 2; in some cases , 

the sentence threshold is set at 2 years or more .3 

Therefore, when determin ing an extradition crime under the conduct test, 

the requested State transposes the conduct from the requesting State as if it has 

occurred within the requested State. If the conduct amounts to a crime, then the 

next stage is to look at the sentence thresh old to ensure it satisfies the 

requirement. If the conduct does not amount either to a crime or does not satisfy 

the sentence threshold, it fails the double crim inality rule. This approach has been 

found to be a more flexible and one that encompasses both statutory and 

common law offense s. 

The list test, in contrast, has proven to be more difficult particularly in 

relation to common law offense s. So for example , in the UK, òconspiracy to 

defraudó is an extradition crime for requests emanating from European and  

Commonwealth/Colony countries, but it was deemed not to be an extradition 

crime where requests from the US are concerned. 4  

Apart from the transposition of conduct, consideration must also be given 

to the following matters, all of which must be satisfi ed for the purposes of the 

double criminality  rule: 

(1) Date of the offense  ð the act ha d to be crim inalized by both the 

requesting and requested State at the time when it was committed. For 

example, the extradition request submitted by Spain with  respect to  Pinochet 

related to offense s committed between 1973 and 1990 wh en  he was the head of 

State of Chile. The c rimes included genocide, torture, taking of hostages , and 

murder of Spanish citizens. The pr oposed English charges included conspiracy to 

torture b etween  January 1972 and September 1973; August 1973 and January 

1990; January 1972 and January 1990; and  torture in June 1989 . 

The request was challenged on the ground that the rule of double 

criminality was not satisfied given that the conduct alleged had  oc curred prior to 
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torture being an offense  under the UK law. As torture was criminali zed by the 

Criminal Justice Act of 1988 and hostage taking after 1982, the conduct did not 

amount to an extr adition crime.  

The House of Lords determined that for an offen se to amount to an 

extradition crime , the conduct must be an offense  in the UK at the date it took 

place and not merely the date of the request for extradition. Therefore, only 

those parts of the conspiracy to torture and torture relating to the period aft er 29 

September 1988 were considered extradition crimes.  

In effect, t his decision ñalthough per curiam ñoverruled the d ivisional 

c ourt decision in Gotthold 5 when the c ourt considered a similar argument but 

concluded that if the conduct was an offense  at the time when a request for 

extradition is submitted , then it would amount to an extradition crime and not at 

the date of commission of the offense . 

(2) Are there any extraterritorial elements to the conduct? Where the 

conduct spreads over a number of countrie s the transposition exe rcise still 

remains the same to determine if there is an extrad ition crime. Generally 

speaking , treaties and domestic law refer to conduct that  occurs within the 

òterritory ó of the State party. However, courts have always read òterritoryó to 

mean òjurisdiction ó to capture conduct in both the requesting State and 

elsewhere . This is now particular ly relevan t given that crime is no longer local in 

commission or e ffect (e.g. , in the US extradition request of Al-Fawwaz and  

others ).6 Al-Fawwaz, Abdel Bary , and Eidarous were accused of a conspiracy to 

murder US nationals , American diplomats , and American personnel as part of a 

conspiracy by members of Al Qaeda. The US sought their extradition because of 

the embassy bombings in East Africa in 1998. Following the co mmittal hearing , 

the defense  lodged an application for habeas corpus . It submitted that to 

amount to an òextradition crime ,ó the conduct should have occurred within the 

US. But in the present case , the conduct was largely extraterrito rial; thus, it could 

not be considered as if it had not o c curred in US territory. On behalf of the US , it 

was submitted that the word òterritory ó in the treaty had to be given a broader 

interpretation ñin line with paragraph 15 of Schedule 1 of the 1989 Act  and the 

case of Minervini ñto mean òjurisdic tion.ó  

The House of Lords stated that the conduct was not required to have 

occurred in the USA and reliance could be placed on extraterritorial conduct in 

order for the offense s to be justiciable in the USA, par ticularly because  serious 

crimes were committed globally . Moreover, it stated that òan ordinary meaning 

of the term òthe jurisdiction of the state ,ó is the power of that State  to try an 

offence and includes extra -territorial jurisdiction .ó 
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In a more recent  case dealing with the European Arrest Warrant,  the 

Divisional Court in Office of the Kingõs Prosecutor, Brussels v. Cando Armas and 

another  [2004] EWHC 2019 (Admin), Mr . Justice Stanley Burnton analy zed the 

approach to be taken where conduct occurs other than in the requesting State 

as follows:  

òThe object of the Framework Decision was to facilitate extradition 

between Member States of the European Union: we refer to the recitals 

and to Article 1.2. The list of framework o ffences includes offences of 

the m ost serious kind. Many of them are by their nature often 

committed by conduct occurring in the territory of more than one 

Member State: terrorism, trafficking in human beings, illicit trafficking in 

narcotic drugs and weapons, illicit trafficking in endang ered species 

and in cultural goods are some examples. We are reminded of the 

speech of Lord Slynn in Re Al -Fawwaz [2001] UKHL 69, [2002] 1 AC 556 at 

[37], when giving reasons for not regarding the jurisdiction of a State  

seeking extradition as being limite d to its territory:   

éIt should not because in present conditions it would make it 

impossible to extradite for some of the most serious crimes now 

committed globally or at any rate across frontiers. Drug smuggling, 

money laundering, the abduction of childr en, acts of terrorism, would 

to a considerable extent be excluded from the extradition process. It is 

essential that that process should be available to them. To ignore 

modem methods of communication and travel as aids to criminal 

activities is u nreal.  

It is not coincidence that all of the offences to which Lord Slynn 

referred are now framework offences. We also refer to Lord Bridge of 

Harwich in R v Governor of Ashford Remand Centre, Ex p Postlethwaite 

[1988] AC 924, 947, cited by Lord Hutton in Re Al -Faww az at [64]:  

I also take the judgment in that case [In re Arton (No 2) [1896] 1 QB 

509, 517] as good authority for the proposition that in the application of 

the principle the court should not, unless constrained by the language 

used, interpret any extradi tion treaty in a way which would òhinder the 

working and narrow the operation of most salutary international 

arrangements.  

It would be highly regrettable if transnational offences were not 

extraditable offences simply because a (possibly minor) criminal ac t in 

the totality of criminal conduct occurred in this country. For example, if 

the decision of the District Judge is correct, a person involved in drug 

trafficking, importing drugs into Belgium, who in the course of his 
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criminal conspiracy came for a day to London and made a telephone 

call to Belgium to arrange a collection of drugs imported into Belgium 

by his co -conspirators cannot be extradited under section 64(2), 

because a part of his criminal conduct occurred in the United Kingdom. 

His offence is not  within subsection (3), because not all his conduct 

occurred in Belgium; subsection (4) does not apply, because some of 

the conduct occurred within Belgium; subsection (5) in inapplicable, 

because the conduct occurred within the category 1 territory and pa rt 

of it occurred within the United Kingdom; subsection (6) similarly is 

inapplicable; and so is su bsection (7). It may be that the offender could 

be prosecuted in this country; but if the principal criminal activities and 

cons equences occurred in a catego ry 1 territory, it will normally be 

appropriate for him to be tried there, and particularly so if his co -

conspirators are to be tried there. This result is so absurd that we would 

strain not to interpret the Act as producing it. ó 

Thus, to amount to an òext radition crime ó under the 1989 Act , the conduct 

had to satisfy the following criteria:   

ð double criminality ; 

ð sentence ; and  

ð within the òjurisdiction ó of the requesting State, which includes both 

territorial and extraterritorial offense s. 

It does not me an however, that if part of the conduct does not satisfy the 

double criminality rule, it would lead to a refusal of extradition on the entire 

conduct. As illustrated in Pinochet  and other cases, the requested State can find 

that part of the co nduct satisfi es the test and return a fugitive for it. Such a 

finding would be binding on the requesting State under the speciality rule.  

Double criminality, as afore mentioned , has long been regarded as one 

key safeguard in extradition ; such  that if conduct did not amo unt to an 

extradition crime , then no extrad ition could lie . There has been a slight shift , 

however,  in this approach as demonstrated by the recent adoption in the 

European Union of the European a rrest warrant under the Council Framework 

Decision of 13 June  2002. This approach has also been adopted more recently 

by the Caribbean Community ( CARICOM ) at their annual meeting of the 

Conference of Heads of Government of the Cari bbean Community in July 2007.  

The European Arrest Warrant has two distinct categories of extradition 

offense : 

1. offense s punishable with 12 months or more impriso nment;  

2. offense s contained in the framework list punishable with imprisonment 

of 3 years or more and , as òdefined by the law of the issuing  Member 
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State, shall under the terms o f this Framework Decision and without 

verification of the double criminality  of the act, give rise to surrender 

pursuant to a European arrest warrantó7 [emphasis added] . 

The Council Framework Decision of 13 June 2002 identifies a list of generic 

serious of fense s which member States regard as serious offense s and common to 

all member States (e.g.,  co rruption, terrorism, laundering of proceeds of crime ). 

Consequently , the framework decision seeks to remove the need for the 

transposition of conduct to satisfy the double crim inality rule. This perceived 

removal of the double criminality rule raised a huge concern among  

practitioners as it was thought that extradition would be granted for offense s that 

are not offense s under English law. The House of Lords in Dab as,8 upon a request 

from Spain for offense s of òterrorism,ó observed : 

òThese provisions show that the result to be achieved was to 

remove the complexity and potential for delay that was inherent in the 

existing extradition procedures. They were to be repla ced by a much 

simpler system of surrender between jud icial authorities. This system was 

to be subject to sufficient controls to enable the judicial authorities of 

the requested State  to decide whether or not surrender was in 

accordance with the terms and c onditions which the Framework 

Decision lays down. But care had to be taken not to make them 

unnecessarily elaborate. Complexity and delay are inimical to its 

objectives.  

The scope of the European arrest warrant is described in article 2. It 

may be issued for acts punishable by the law of the issuing Member 

State by a custodial sentence or a detention order for a maximum 

period of at least 12 months or, where a sentence has been passed or a 

detention order has been made, for sentences of at least four month s: 

article 2.1. Verification of the double criminality of the act is dispensed 

with in the case of a European arrest warrant which is issued for any one 

or more of the 32 offences listed in article 2.2, provided that the act is 

punishable in the issuing Me mber State by a custodial sentence or a 

detention order for a maximum period of at least three years. Acts 

which constitute offences other than those on the list may be subject to 

the condition that they constitute an offence under the law of the 

executing  Member State - that is, subject to verification of their double 

criminality: article 2.4. ó ð Lord Hope . 

One main driver in the adoption of the European arrest warrant 9 was the 

delay inherent in extradition proceedings brought about by unnecessary 

complexi ties of the process (e.g.,  authentication and certification ) particularly in 
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common law systems where an extradition request is seen both as an exercise of 

the executive and judicial branch es. The European a rrest warrant, by contrast, 

relies on mutual reco gnition and surrender and is a judicial  decision issued by a 

member State and has gone some way to remove some of the cumbersome 

authent ication and certification requirements.  

Authentication and Certification  

This has proven to be one of the most cumbersom e requir ements for most 

Commonwealth countries because  it requires a two -tier approach before the 

judge or magistrate can e mbark on the actual proceedings:  

ð Authentication ð the warrant or judicial decision must be signed by a 

judge, magistrate , or an off icer of the State; and  

ð Certification ð the entire request bundle must then be sealed by the 

official seal of the Minister of Justice or some other Minister of State.  

Unless, they are so satisfied, the request cannot be considered. The UK has 

a host of ca ses where these technical points have been taken leading to 

unnecessary delay s in proceedings. This is illustrated amply in two cases, one 

from Namibia and the other from Trinidad and  Tobago.  

In the case of Hans -Jurgen Gunther Koch ,10 the Supreme Court of N amibia 

dealing with the Apostille attached to the request in Ge rman ñwhich had not 

been translated ñfound that evidence of authentication must be placed before 

the Court . Moreover, a s the Apostille was not translated, the documents 

submitted by the German au thorities should have been rejected by the 

magistrate notwithstanding the Hague Convention.  

In Steve Ferguson & Ishwar Galbaransingh and John Jeremie Attorney 

General of Trinidad and Tobago and His Worship, Chief Magistrate [2007],  the 

defen se submitted th at "the record of case" was not certified by a prosecuting 

authority in the U S but by an assistant US Attorney . Therefore , the requirements of 

section 19 A(5)(a) of the 1985 Act were not complied with. Justice Bereaux 

rejected the submission.  

Although ther e is a general move toward  relaxing these requirements, 

most States still retain them . This was ra ised in the case of Dabas , which deal s 

with òcertification ó of the European Arrest Warrant . 

Sufficiency of Facts / Evidence  

Most international c onventions such as the  UNCAC , urge States to 

òexpedite extradition procedures and to simplify evidentiary requirements 
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relating thereto in respect of any offence to which this article applies ó Article 

44(9). 

Commonwealth countries, unless they have agreed otherwise bilate rally, 

require the production of sworn prima facie evidence from the requesting State. 

In practice , this has posed difficulties given that most civil law countries adopt a 

different test, use investigating magistrates to collate the evidence , and do not 

ge nerally provide firsthand sworn statements from the witnesses. This in itself 

presents a difficulty because States are being asked to present the evidence in a 

manner they are not accustomed to, thereby,  leading to delay and frustration . 

Furthermore, Spani sh-speaking countries have always viewed extradition requests 

as a judicial process and therefore do not have the mechanisms under their laws 

to ensure the certification demanded by most common law systems . This has led 

to requests not being p ursued . These are  some common frustrations in extradition 

cases at the first stage of the proceedings .  

Following the conclusion of the extradition hearing, a fugitive would be 

entitled to lodge a writ of habeas corpus .11 Most Commonwealth extradition laws 

set out a num ber of grounds upon which a fugitive may challenge the decision 

to commit. Here , most of the delay occurs because  the defen se can challenge 

and renew their applications . The UK cases illustrate amply the number of 

challenges during the course of an  extradi tion request. For example, a request 

from France submitted in 1995 was not concluded until 2005!  

Once the judicial proceedings have end ed,  the executive may still have 

to consider the surrender of the fugitive. Here , too, the defense  can challenge 

the deci sion to surrender through the judicial review mechanism , adding to 

further delay!  

òExtradite or Prosecute ó 

In the event a State refuses to extradite a fugitive particularly on the 

ground of nationality, most treaties require the requesting State to submit  the 

papers to its prosecuting authorities, as required by Article 44(11) of UNCAC. Most 

civil law countries assert criminal jurisdiction over their nationals for all offense s,12 

wherever those nationals may have committed the offense (s), i.e., active 

perso nality. The corollary is that they will not extradite their own nationals .13 This is 

in direct contrast to common law practice where the assertion of active 

personality criminal jurisdiction must be specifically provided for. To 

accommodate this difference between the legal systems, most recent 

conventions require States to consider extending their jurisdiction. Therefore, as 

afore mentioned , UNCAC creates two categories : mandatory and discretionary 

for asserting jurisdiction. The mandatory provision containe d in Article 42(2) , 
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which requires States to assert active personality jurisdiction , indeed seeks to 

cater  for such situations.  

Political Offen se: Exception and Immunity  

As requests for extradition relate to persons accused or convicted of a 

crime, it foll ows that States are obliged not to manipulate the extradition process 

to seek the return of political offense s (e.g.,  members of the opposition or those 

whose political views are at odds with the government ) unless, of course , 

genuine criminal proceedings are pending against such individuals. So, it is not 

the case that a State may not submit a request for extradition of  a person 

accused or convicted of a crime who may also be , in some way , connected to 

the political situation in the requesting State. It is  the allegation that will be 

examined as opposed to the status of the individual concerned.  

However , there have been cases ñalthough few and far in between ñ

where the requested State has refused to extradite the fugitive on the ground of 

the political offens e exception . The most recent case was a request to Botswana 

from Namibia in relation to high treason ,14 where the Court applied the 

exception on the ground s that high treason was an offense  that was political in 

nature , and therefore , a refusal must follow.  

It is usually for the fugitive to raise the òdefenseó that the request relates to 

a òpolitical offense ,ó and therefore , must be an exception to extradition . To put it 

simply , that is what is meant by political offense  exception.  

This is, however, distinct  and quite apart from raising a challenge that, if 

returned, the fugitive may be persecuted for his/her political opinions. 15  

Extradition law and international instruments have, over time, identified a 

range of offense s that do not fall to be considered as  òpolitical offense só; so, the 

exception does not apply. Such offense s include almost all the counter -terrorism 

convention offense s and are also provided for under Article 43(4) as follows:  

é A State Party whose law so permits, in case it uses this Convent ion as the 

basis for extradition, shall not consider any of the offences established in 

accordance with this Convention to be a political offence.  

The offense s stated  in UNCAC cannot amount to a political offense . 

Therefore , any request to extradit e or surrender a fugitive alleged to have 

committed acts of corruption cannot rely on the exception.  

This has been demonstrated by the following recent extradition requests 

submitted by States in relation to their former heads of State:  
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(1) by Guatemala to Mexico ð for its former President , Portillo, who 

transfer red  USD15 million to the Defense Dep artment , the money being  

embezzled on his behalf by officials. He was arrested and his extradition 

was ordered in October 2006.  

(2) by Peru to Chile  ð for its former Pre sident, Alberto Fujimori. He is accused 

in Peru of a number of offense s ranging from human rights abuses, 

kidnapping to embezzlement. It is alleged that he committed large -

scale corruption that  deprived Peruvians of public resources , and that, 

through corr upt activities , he controlled the Congress and the judiciary. 

Following the submission of the request, the Supreme Court in Chile on 

11 July 2007 dismissed the extradition request on the ground of 

insufficient evidence. Peru has announced that it intends t o lodge an 

appeal.  

(3) The Thai Supreme Court has recently approved the commencement of 

criminal proceedings against former Thai Prime Minister, Thaksin 

Shinawatra, and his wife , Pojaman , because of charges of corruption. It 

is alleged that , in 2003, Thaksin used his authority as Prime Minister to 

influence the purchase of a land in Bangkok worth 772 million baht (33 

baht to one US dollar) by his wife Pojaman from the Financial Institutions 

Development Fund, a government agency effectively controlled by 

her  husband. The first hearing was scheduled for 14 August when the 

couple failed to appear to be officially arraigned. Thai Supreme Court's 

Criminal Tribunal for Political Office Holder approved the request of the 

public prosecutors to issue arrest warrants for Thaksin Shinawatra and 

Pojaman. As Thaksin Shinawatra and Pojaman currently reside in 

London, it is likely that Thailand will seek their extradition . Developments 

are awaited . 

It also follows that the plea of immunity does not apply  in such cases, as 

demonstrated by the arrest s of former Presidents Portillo and Fujimori . Immunity is 

often raised as a jurisdictional bar , such as in the confiscation proceedings 16 in 

London against a Nigerian State Governor, Joshua Chibi Dariye , who submitted 

that since  he enjoyed constitutional immunity 17 in Nigeria, he could not be 

subject ed  to confiscation proceedings in the UK. This plea of immunity was 

rejected.  

Equally, there is a move in international organization s to waive diplomatic 

immunity in cases involving allega tions of corruption/corrupt activities. The UN 

recently waived immunity of two of its employees , Sanjaya Bahel and Nishan 

Kohli.18  

Bahel was employed as the chief of the UNõs Commodity Procurement 

Section from 1998  to 2003. It is alleged that in 2000 , Bahe l used his influence at 
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the UN to improperly benefit his co -defendant Kohli and the companies he 

represented. The indictment alleges that he granted Kohli exceptional access 

and provided him with a line of communication and a source for information , 

which  exceeded any advantage that could properly be obtained by other 

vendors. Furthermore, Bahel also lobbied for Kohli and his companies within the 

UN and cancelled competitive bids. As a result , Kohli secured a 3 -year service 

contract worth some USD12 million . At the same time , Kohli bought a luxury flat 

that he rented out at a much -reduced rent or no rent at all for a period of 2 

years . Thereafter , he  sold it to Bahel. Bahel also benefited from Kohli when he 

purchase d  from the latter a luxury apartment at a m uch -reduced rate. The 

Southern District of New York indicted both men, and the UN waived Bahelõs 

diplomatic immunity.  

Possible Ways Ahead  

Given the complexities and technicalities addressed earlier , States may 

wish to consider simplifying extradition proce dures in one or more of the following 

ways:  

ð relax the requirements for authentication and certific a tion;  

ð relax evidentiary requirements;  

ð consider backing of warrants/regional arrest warrants to expedite 

proceedings ; and  

ð regional memorandum of under standing ( MOU) for hot pursuit on land 

and cross -border cooperation . 
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Investigating judges and prosecutors of all countries need evidence to 

bring alleged offenders to trial. Fifty years ago, investigating judges and 

prosecutors , in most cases , could rely on evidence obtained local ly or nationally. 

Nowadays, they need more and more evidence in complex cases since 

criminals have become more sophisticated and are assisted by highly qualified 

teams of lawyers. At the same time, in complex cases such as  corruption, a large 

part of the e vidence has to be imported from foreign countries. Criminal law 

procedure has increasingly become an "evidence -consuming" process. Without 

efficient mutual legal assistance fighting corruption will break down.  

In most countries, foreign legal assistance ca n be obtained only through 

official channels , which may delay domestic investigations. When unofficial 

channels are available, evidence can be obtained faster.  Lawyers, however, 

may challenge informal paths.  

Indeed, what  is the use of receiving evidence fr om abroad if it is not in an 

acceptable form? Very often, the prosecutor or investigating judge asks the 

requested State's authorities to use their country's standard procedure for taking 

evidence. But some requests might ask for the evidence to be obtaine d in a 

specific way:  

ð interview by a judge or a police officer ; 

ð possibility for the prosecutor, investigating judge , or police officers of 

the requesting State to directly question the witness,  

ð a statement under oath ; 

ð a verbatim report or a summary (procès -verbal) of the witness' 

interview ; 

ð certification that the seized bank papers are genuine, certified copies 

of the seized bank papers , or product s of the original doc uments ; and  

ð the possibility of the defendantõs lawyer being present in the office of 

the investigating judge or via a video link.  

In the same way, we all know that some States  ban  the use of wire tap 

evidence in courts. Consequently, a letter of request for a wire tap will not be 
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granted in those States. This has to be clearly explaine d to the requesting 

authority to prevent misunderstanding.  

A prosecutor from the requesting State might also request a traditional  

style of undercover operation in the requested State. He can also request the use 

of new technology to keep a suspect under s urveillance. There is no doubt that 

the success or otherwise of such mutual legal assistance requests will largely 

depend on the legislation of the requested State.  

In many countries, common law legislation requires that the requesting 

authority sign an un dertaking. This is a promise not to use the evidence obtained 

in the requested States in a different case or disclose it to a third party.  

Most investigating judges and prosecutors in civil law countries are not 

familiar with these undertakings and are ver y reluctant to sign them. They do not 

know if they are legally qualified to do so and fear that their signature will be 

challenged under their domestic law.  

Similarly, affidavits raise the same issues in civil law countries, where 

prosecutors and investiga ting judges are not familiar with these written sworn 

statements. They consider that it is not they but witnesses who have to sign 

statements under oath. Experience shows that they are right to be careful before 

signing such a document that  the defendantõs lawyers  might challenge . 

Of course, informal paths do not mean illegal procedures. The question 

that can be asked is: Between formal and informal , is there any room for a more 

efficient avenue to get evidence abroad safe ly? 

For a little over 14 years now,  investigating judges and prosecutors have 

been able to receive assistance from certain colleagues if they wish to get legal 

assistance from a foreign country. I would like to take this opportunity to make a 

short presentation of the liaison magistrate sõ experience.  

In March 1993, the first appointment of a French òmagistrat óñ in France 

either a judge or a prosecutor ñto a post in the Italian judicial authorities was 

made in Rome with the primary mission of improving mutual judicial assistance 

between France  and Italy. This first appointment was followed by the 

appointment of another French judge, this time in Holland. Several other posts for 

the so-called òliaison magistrates ó have been created within the judicial 

authorities in the United States (US) , Spain , Germany, the United Kingdom  (UK), 

Czech Republic, Canada , and Morocco. Reciprocal posts for òliaison 

magistrates ó have been created in France at the Ministry of Justice in Paris. These 

appointments ñmade with the common objective of improving, in a genera l 

manner, judicial cooperation between countries ñhave encouraged other 
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countries to embark upon this route. The process was formali zed by a Joint 

Action of the European Union of 22 April 1996.  

The activities undertaken by liaison magistrates fall into four  broad 

categories:  

ð mutual assistance in the sphere of international criminal law , 

ð mutual assistance in the sphere of civil law , 

ð comparative law , and  

ð the forging of links between judicial authorities.  

I will only refer to their mission in mutual leg al assistance in criminal matters.  

Because of their knowledge of the law and procedure of both their own 

country and that of their host, liaison magistrates tend to be in a position to remove 

the principal obstacle , which a domestic investigating judge or prosecutor is likely 

to encounter when he considers that it would be useful to get evidence from 

abroad , the misunderstanding created by real or imagined differences between 

the legal systems. In the sphere of bilateral cooperation in criminal law, an 

impe rfect understanding of another countryõs legal system can still lead all too 

often to a form of self -censorship. Thus, for example, a French juge dõinstruction 

who wishes to hear evidence from a witness who is abroad or who  wishes to 

collect evidence ( e.g. , bank documents, DNA samples , etc. ) may well hesitate to 

send an international letter of request, fearing that a response is uncertain. On the 

other hand, if such a judge is able to request assistance from a colleague posted in 

the relevant country, he is  able to direct his request, taking into account the 

requirements which are particular to the procedure applied in that other country.  

An increasingly large number of juges dõinstruction in France now send to 

the liaison magistrate, by fax or by e -mail, le tters of request that  they wish to send 

to the authorities of that country. Their colleague in the foreign post will 

accordingly be led to clarify certain points such as the capacity in which a person 

is to give evidence as a witness or as a suspect ; to pr ovide the evidence required 

for a search warrant ; or to have telephone numbers identified. This advisory ñ

indeed , expert work carried out prior to the transmission of the request for mutual 

assistance in the criminal sphere ñcan preempt the need for the fore ign authorities 

to request for further information, which would otherwise delay the execution of 

the letters of request. In an urgent case, the proximity of the liaison magistrate to his 

colleagues in the host country enables him to draw their attention to  the need to 

respond to the request for judicial assistance as quickly as possible.  

Similarly, liaison magistrates are able to provide information to their foreign 

colleagues on the requirements of French law and on the rules of procedure 

applicable in the ir country of origin. This explanation is rendered easier by their 

presence in the workplace of their foreign colleagues. Even in the era of the 
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Internet, nothing compares to a direct exchange, face -to -face, between two 

people who know each other and meet regularly.  

Equally, the investigating judge who has made the request for mutual 

assistance can, with the help of his colleague posted to the relevant member 

State, follow the execution of his request . Thus, the investigating judge will not 

receive the impr ession that his request has fallen into a black hole, a reproach 

heard all too often in the area of cooperation in international crime. Moreover, 

should difficulties arise in the execution of the request, the investigating judge 

can swiftly be informed of the reasons for the problem. Such information is 

particularly useful if one or more of the people being investigated are det ained . 

It is often heard that a juge dõinstruction cannot finish his dossier because he is still 

waiting for the response to his int ernational letters of request . 

The formation of joint inquiry teams between two or more countries ña 

form of cooperation that  is now indispensable to combat more effectively the 

new types of international organi zed crime ñcause s liaison magistrates to play 

increasingly the role of facilitator and interpreter of legal systems. Although the 

rules applicable in a country are often no more than the specific enunciation of 

common principles, the intervention of liaison magistrates means that a rapid 

response can b e provided to the everyday, practical problems of cooperation . 

Changing the letter of the law is not enough unless there is also a simultaneous 

change of mentality. Mutual assistance must be founded on a great degree of 

confidence between operators, based on common standards that  guarantee 

the respect of the rights and liberties of those participating in a criminal trial.  

For some 14 years now, liaison magistrates have thus intervened as real 

òlegal adapters ó between different systems. Since they are integr ated in the 

workplace of their foreign colleagues, the judicial authorities of their host country 

also regularly consult liaison magistrates when members of such authorities have 

inquiries regarding  legislation, jurisprudence or , more generally, the operat ion of 

the French legal system.  

The role of facilitator between different countries also encompasses 

extradition procedures , which have profoundly changed for European Union  

member states in 2004 with the entry into force of the European arrest warrant.  

At  the point at which linguistic and textual barriers disappear, the barrier 

that  exists too often in the minds of those participating in the legal systems must 

also be removed to give way to trust . Liaison magistrates are dedicated to 

achieving this aim.  They are an informal way that can help obtain formal legal 

assistance.  
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Formal and Informal  Cooperation  

International c ooperation in c riminal matters may be divided into two 

types: formal and informal. The difference between both types principally 

centers on the speed with which cooperation may be provided an d the purpose 

for which what is obtained is to be used. Informal cooperation generally refers to 

cooperation between law enforcement authorities between countries (e.g.,  

police to police and custom officials to custom officials ). Of importance 

nowadays is cooperation between financial intelligence units (FIUs). The role of 

FIUs in exchanging financial information on potential criminal activities and 

money laundering cannot be overestimated because it is a national ant i-

money ðlaundering center.  

Informal coop eration is òquickó because it does not need to go through a 

formal channel. As a result, very little effort is needed to obtain assistance. For 

example, the police in one country can simply phone or send a letter detailing a 

case  to their counterpart , assistance needed , and then simply wait for a 

response. That is it. Or an official may send a request to a financial intelligence 

unit in a foreign country and seek financial information relating to a particular 

person or a particular account. What is obtained  from informal cooperation, 

however, may only be used as operational intelligence; it cannot be used as 

evidence in a court. This is a limitation to informal cooperation. Although this is 

truly a case, it must be noted that operational intelligence is not useless. 

Intelligence can surely be used as a lead for further investigation. For example, 

investigating authorities, when questioning the suspect, may be able to disprove 

a particular story or account made by him at the investigation stage. In addition, 

operational intelligence may also be valuable in deciding whether formal 

cooperation should be sought. As will be seen hereafter , formal cooperation is 

relatively costly and time -consuming. It is therefore very important that what is 

expected of going throu gh formal channel is going to be useful or relevant to the 



94 Asset Recovery and Mutual Legal Assistance  

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific  

case; otherwise , it will not be worth going through the process. Operational 

intelligence has a value in this regard.  

Formal cooperation is often known as mutual legal assistance (MLA) in 

criminal matters. Traditionally, a request has to go through diplomatic channel  

such as  the Ministry of Foreign Affairs. Thus, it is generally very slow. Although it is 

now more common that many States have set up a c entral authority through 

which a request for ass istance can be directly sent, provi ding  assistance is still 

slow compared with assistance via informal channel. However, an advantage of 

formal cooperation is that evidence obtained is admissible in a court in the 

requesting State. Further, the requesting State can provide evidence in a form 

specifically specified by the requesting State , if this is necessary , for evidence to 

be admissible in a court in the requesting State unless doing so is prohibited 

under domestic laws of the requested State. This is an  advantage of formal 

cooperation that  is not shared by informal cooperation.  

Formal Cooperation in Thailand  

The law governing formal cooperation in Thailand is the Act on Mutual 

Assistance in Criminal Matter BE 2535 (AD 1992), hereinafter referred to as òthe 

1992 Act .ó Some of its main aspects are outlined hereafter .  

Central Authority   

Under this Act, the a ttorney general is the Central Authority. 1 For incoming 

requests, the Central Authority determine s whether it is executable ; if it is, further 

forward i t to a c ompetent authority for execution. For outgoing requests, the 

Central Authority considers whether to seek assistance from a foreign State. The 

International Affairs Department within the office of the attorney general  is 

responsible for matters rela ting to mutual legal assistance (MLA) in Thailand. It is 

staffed with experienced prosecutors  who are  able to  provide information  to 

foreign States on Thai laws and the making of a proper request (e.g. , whether the 

request is made in accordance with the 19 92 Act ; whether facts described in the 

request constitute an offense ; or whether the facts are sufficient for the issu ance  

of search and seizure warrants under Thai laws, etc. ). 

Channel of Communication  

A request may be sent directly to the Central Authori ty where the 

requesting State has an MLA treaty with Thailand; otherwise , it must go through 

diplomatic channel. 2 



 Formal  and informal paths to obtain  mutual legal assistance  95 

ADB/OECD Anti -Corruption Initiative for Asia and the Pacific  

Types of Assistance  

A full range of assistance may be provided  such as  taking test imonies and 

statements of persons; providing documents, r eco rds, and evidence; serving 

documents; search and seizure; transferring a person in custody for testimonial 

purposes; locating a person; and asset forfeiture.  

Conditions of Assistance  

A Mutual Legal Assistance Treaty (MLAT) with Thailand is not a requireme nt. 

Assistance may be provided to non -MLAT States if they commit to a reciprocity 

with  Thailand. 3 

Double criminality  

Generally, the principle of double criminality must be fulfilled . For example , 

the offense  described in the request must constitute an off ense  under Thai laws , 

unless an MLAT between Thailand and the requesting State provides otherwise. 4  

In Thailand, double criminality is considered based on the conduct. In 

other words, as long as the offense  described in the request is criminal under Thai 

laws, this requirement is met. It does not matter whether the offense  described 

has the same denomination or is placed in the same category under Thai laws. 

This allows Thailand to consider the double criminality flexibly and contribute to 

more effective i nternational cooperation. For example, an Australian Central 

Authority request ed  for evidence based on the offense  of acquisition, possession , 

or use of proceeds of a crime. Although the offense  of money laundering in 

Thailand required the specific purpose  of concealing or disguising the criminal 

origin of a property, the Central Authority found such purpose in the facts of the 

case. Thus, the principle of double criminality was fulfilled and assistance was 

rendered.  

Further, Thailand always considers wheth er the principle of double 

criminality is met at the time of the request. As a result, it does not matter whether 

the offense  described in the request was  criminal in Thailand at the time of 

commission , as long as it is criminal in Thai laws at the time of  the request. This 

practice does not violat e the principle against retroactive application of penal 

laws since provi ding  assistance pursuant to a request is not considered a 

proceeding for punishing a person concerned.  

Asset freezing and forfeiture assist ance  

In addition to the aforementioned  four  conditions, two additional 

requirement s must be produced for asset freezing. First, a request must be 
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accompanied by a nonfinal forfeiture or freezing order of a court in the 

requesting State. Second, the request  must contain facts that would enable the 

freezing of the asset under Thai laws. 5 For asset forfeiture, a final forfeiture order 

against the asset and a description of facts that  would allow the forfeiture of the 

assets under Thai laws , is required .6 

The system of confiscation in Thailand is based on property  or generally 

known as òforfeiture.ó Property that  is freezable or forfeitable in Thailand must be 

tainted in connection with an offense . In other words, a connection between the 

offense  and the propert y must be established or proved. In terms of proceeds of 

a crime, the connection is that that property must be proved to have been 

derived from the crime. As such, without evidence of asset described in the 

request being criminally derived, a freez e or for feiture request cannot be acted 

upon or executed. Thus, Thailand cannot assist in freezing or forfeiting an asset 

where the request comes from countries whose confiscation system is value -

based.  A value -based  confiscation order simply states the confiscate d amount 

without describing which property is confiscated or without giving evidence of its 

criminal source . Given th is problem and with a view to have more effective 

international cooperation especially regarding  confiscation of the proceed s of a 

crime, Thailand is currently preparing a legislative amendment to allow the 

enforcement of a foreign value -based order.  

Grounds for Refusal  

Nonmilitary offense  

The offense  described in the request must not be military offense ; 

otherwise , assistance will be denied. 7 A military offense  is an offense  against 

military laws , which does not constitute an offense  under ordinary laws. Thus, a 

murder or theft committed by a soldier is not a military offense . It must be noted 

that military offense  is a mandatory ground for r efusal.  

Nonpolitical offense /No essential interest affected  

Thailand may deny assistance where the request affects national 

sovereignty , or security , or other crucial public interest or relates to a political 

offense .8 The 1992 Act does not define what con stitutes òpolitical offense .ó This 

ground for refusal is discretionary.  
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Ground for Postponement  

Assistance may be postponed where the execution of a request may 

interfere with the investigation, inquiry, prosecution, or other criminal proceedings 

pending in Thailand. 9 

Execution of a Request  

Once the Central Authority has determined that a request is eligible for 

execution, it will be forwarded to a  c ompetent authority for further actions. 

Depending on the type of assistance sought, the c ompetent authoritie s are as 

follows:  

ð Police c ommissioner for investigation, evidence gathering, service of 

documents, search and seizure, and locating persons;  

ð Chief public prosecutor for litigation in case of obtaining witness 

testimonies in court and forfeiture  proceed ings;  

ð Director  general of the Correction Department for transferring persons 

in custody for testimonial purposes; and  

ð Police c ommissioner and c hief public p rosecutor for litigation for 

initiating criminal proceeding upon request  

In executing the requ ests, especially those for witness interviews, search 

and seizure of objects for evidentiary purposes, foreign States often request 

permission to go to Tha iland to  participat e in the proceedings . Such participation 

is not legally permissible. However, fore ign investigating authorities can o bserve 

the execution of the request; they cannot do it themselves.  

Completion of  a  Request  

Having rendered the assistance sought, the c ompetent authority will send 

the result of the execution back to the Central A uthorit y who will forward it to the 

requesting State either directly in case of mutual legal assistance treaty ( MLAT) 

States or via diplomatic channel in case of non -MLAT states. 

Number of countries where Thailand has M utual Legal Assistance 

Treatie s 

Currently, Thailand has mutual legal assistance treatie s (MLATs) with the 

following States: United Kingdom  (UK), United States  (US), Canada, France, 

Norway, India, Peopleõs Republic of China, Korea, Sri Lanka, and Poland.  All 

these MLATs are in force. In addition, Tha iland has signed MLATs with Peru, 

Belgium, and Australia , but they are not yet enforceable. It should also be noted 
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that double criminality is waived in relation to all such effective MLATs except 

those of P.R. China, Korea, and Sri Lanka.  

Conclusion  

As de scribed, although speed with which assistance is provided is very 

important to the fight against transnational crime, it must not be forgotten that a 

quick result will not be of any use in a court. Therefore, i nformal cooperation 

cannot be used as a substi tute for formal cooperation. As an illustration of a 

formal cooperation process, the law of Thailand has been examined.  

NOTES 

1 Section 6 . 

2 Section 10 . 

3 Section 9(1) . 

4 Section 9(2) . 

5 Section 33(2) . 

6 Section 33(1) . 

7 Section 9(4) . 

8 Section 9(3) . 

9 Section 11(4) . 
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Combining Formal and Informal Mechanisms:  

Ways for Speeding up M utual Legal 

Assistance  
( Jean -Bernard Schmid) 

Jean -Bernard Schmid  

Investigating Magistrate, Geneva, Switzerland  

New tools to communicate and carry out sophisticated functions, 

symbolized by the Internet and modern computing software, have made it all 

but impossible anymore, in legal terms, to apprehend crime as a national 

phen omenon.  

Lawbreakers having always played with borders to evade detection and 

prosecution, it comes as no surprise today that serious crime, like any significant 

business, has gone global.  Criminals have expanded their illicit activities beyond 

the territor y of any one State, looking for the best jurisdictions to "optimize" and 

insulate the various segments of their operations, outsourcing the most sensitive 

ones.  

Opposing them are judicial authorities who are bound by tight national 

rules that have clearly reached the limits of their efficiency.  The use of public 

force, necessary to impose coercive measures, remains a national monopoly.  

Whenever an investigation spreads geographically beyond their 

jurisdiction, judicial authorities must require the cooperati on of their foreign 

counterparts . This cooperation follows a s trict formalism that tends to complicate 

the simplest tasks to the extreme since international cooperation infringes upon 

national sovereignty, the logic of which limits a State's capacity for l egal action 

to its national territory, possibly to its nationals acting on foreign territory.  

Conventions and treaties have been signed and ratified to ease some of 

these difficulties, but strong barriers remain that inhibit quick and efficient law 

enforce ment through public action.  

Structurally, this materiali zes into a number of challenges and time -

consuming operations for the State requested to provide legal assistance, 

including:  
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ð coordinating two or more legal systems which implies, besides basic 

logi stics, accommodating different legal principles, definitions of crime, 

procedural laws , and provisions for international cooperation;  

ð limiting or denying cooperation when susceptible to affect its national 

interests; and  

ð controlling the conformity of t he foreign Stateõs procedure to 

international standards and treaties, besides its own national law.  

The judiciary of the requested State is thus compelled, before it can take 

any action, to examine the usual mandatory grounds for denying cooperation, 

inclu ding that the request:  

ð does not jeopardi ze internal security, defense  secrets, public order , and 

other so called òessential national interestsó; 

ð does not aim to  prosecut e political opinion or discriminat e with regard 

to race, nationality, sex , or relig ion;  

ð could not be labeled  as a "fishing expedition" or, a Swiss reservation to 

international treaties and conventions, a simple tax evasion inquiry;  

and  

ð meets the legal conditions relating to reciprocity, dual criminality, 

double jeopardy, proportional ity, and similar principles or reservations.  

Some of the decisions it takes on those matters might further require the 

approval of a superior authority and eventually be challenged in court.  

Practically, legal assistance operations are time consuming and r esources 

demanding  for the following reasons : 

ð The usual vehicle for international cooperation is the diplomatic 

channel, which is not known to be particularly fast and sensitive to 

political intervention . 

ð Carrying out a mutual legal assistance ( MLA) procedure means that 

some of the national judiciaryõs resources are mobilized to the benefit 

of another State . Politically, it has , at times , proven to be difficult to 

justify in view of budget restrictions and òinsecurityó at home, where 

citizens are allege dly more concerned with their tax money and street 

crime on their doorsteps than with  international legal cooperation the 

direct gains of which remain elusive . 

ð Judges in recurrent situations of work overload on their national cases 

find it difficult to p rioritize another countryõs criminal investigation.  

These classical difficulties arise in any MLA operation, whether extraditing 

persons, collecting and handing out elements of proof, or freezing and 

repatriating assets  
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Informal and alternative practices h ave been pro ven to answer some 

legal challenges of international cooperation and improve its speed . They have 

yielded some positive results with a few , if any , drawbacks.  

The Judiciary  

International legal cooperation is indispensable to investigate financi al 

crime in a globali zed economy, and should be dealt with by the judiciary as a 

normal and necessary way of conducting a criminal inquiry.  

It implies accepting to devote specific resources to legal assistance, from 

training judges and staff to streamlinin g the procedures and setting up smooth 

channels to conduct them . The best laws and treaties will not be of much use 

without the proper structures, people , and coaching to implement their 

provisions.  

It also requires that the judiciary acts on an internatio nal request for 

cooperation just like it would on a national inquiry considering , among other 

points , that any measures that treaties, conventions , or one's internal law do es 

not explicitly forbid , are allowed to be taken.  

Personal contacts with colleagues  requesting cooperation help build 

confidence and expertise in the foreign lawõs requisites. Meetings, even over a 

phone or by videoconference, can help understand an investigation and 

orientate it, as well as solving the many practical problems that cause  painful 

delays or other hindrances . It is invaluable to avoid the numerous legal errors that 

could invalidate, in the requesting country's courts, the measures taken by the 

requested State.  

National Procedure  

Whenever possible, the inquiry being conducted  for the requesting State 

should be doubled up with a domestic procedure.  A domestic criminal inquiry 

allows the requested State, in sole accordance with its own legislation, to 

incriminate people or companies that are under its jurisdiction, without havin g to 

consider dual criminality and other mutual legal assistance restrictions.  

This is particularly noteworthy in cases related to corruption since , for some 

years now , many countries can try their nationals and residents ñwhether 

individuals or companies ñfor active corruption of foreign public officials even if 

they acted abroad.  
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Similarly, money laundering offense s could provide sufficient ground for 

admitting jurisdiction over people concealing proceeds of foreign bribery on 

local bank accounts.  

If anythi ng, an autonomous domestic procedure might significantly 

facilitate the freezing and confiscating of assets related to corrupt practices, 

considering that it can be conducted to its legal end independently of the 

international cooperation procedure.  

Sponta neous Information  

National laws and recent international conventions (U nited Nations 

Convention against Corruption  (UNCAC) A rticle s 46/4ð5 and 56; United Nations 

Convention against Transnational Organi sed Crime  (UNTOC) Article  18/4; Council 

of Europe ( CoE) Convention 141 on money laundering, Article  20; Organisation 

for Economic Co -operation and Development  (OECD) Convention, 

Recommendation  VII-i; Swiss Federal Act on International Mutual Assistance in 

Criminal Matters ( IMAC ), Article  67[a ])  regulate the sp ontaneous forwarding of 

information to a foreign State, without prior request, usually on the condition that 

it could facilitate an ongoing criminal investigation, or enable the foreign State to 

present a formal demand for mutual legal assistance (MLA) if it seeks elements of 

proof.  

Mutual Legal Assistance  Requests as a Source of Information  

MLA requests are by themselves a valuable source of information, since 

they must, by law, state at minimum a summary of the relevant facts from the 

requesting State's o wn investigations.  They will most likely include names, dates, 

places, operating modes, possibly bank connections , or similar and 

documentary evidence.  

Such factual elements can justify the opening of a domestic procedure if 

jurisdiction appears to be give n, notably over acts of corruption or money 

laundering . 

It might be of interest to note that sending out a formal MLA request 

amounts, for the requesting State, to transmit ñon purpose or not ñinformation 

and elements of proof to the requested State, which m ay use them for its own 

investigations without some of the legal limitations it would face if it had itself 

formulated a request for cooperation.  
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The same can be said about delegating a prosecution to a foreign State, 

which implies for the country proposin g the delegation to hand over the 

evidence it has itself gathered.  

These ways to proceed have sometimes been labeled  "wild legal 

assistance ," and could , arguably , be successfully challenged in court if they 

appear to be nothing but a blatant procedural mis use. 

Regular M utual Legal Assistance  Requests  

Specific provisions in national laws or conventions, often overlooked, can 

prove helpful to accelerate a cooperation process:  

ð urgency clauses allow to bypass the diplomatic channels (UNCAC , 

Articles  13 and 14 ); 

ð provisional measures can be taken rapidly, on a prima facie  or 

reasonable  basis, notably to temporarily freeze assets (UNCAC , Article s 

54/2; 55 /7 ð8); 

ð foreign investigators can be allowed to participate, on the requested 

State's territory, to the ex ecution of their cooperation request, notably a 

house or office search to help sort out the documents to be seized, or 

attend auditions of witnesses and suggest questions (UNCAC's joint 

investigation , Article  49; Swiss IMAC, Article  65a).  

Voluntary Coopera tion of a Party  

Parties concerned by an inquiry might find it opportune to cooperate with 

the investigation.  

A witness might thus accept that a statement he has signed, or bank 

records and documents that have been seized be handed over to the 

requesting St ate, possibly at certain conditions to be discussed, like limiting the 

scope of the cooperation provided or granting him some degree of immunity.  

This might be worth considering, since it can help dispensing with some 

irritating formalities and save valuab le time.  

Financial Intelligence Units 

Administrative cooperation is usually quicker and less formal than regular 

MLA procedures, particularly to gather information and documentary references 

relevant to criminal investigations.  
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Many countries have set up s o-called financial intelligence units or similar 

(cf. UNCAC , Article  58). The data that these units have been collecting over the 

years is increasingly reliable and far reaching.  

Even if the information is often handed out to prosecuting authorities with 

a  "for-intelligence -purposes -only" restriction, it can prove quite helpful to initiate 

or focus an inquiry.  

Financial Intermediaries  

In recent years, many countries have implemented legislation that 

imposes on banks and other financial intermediaries, under  various conditions, 

the obligation to report suspicious clients or transactions to judicial authorities.  

Banks have themselves taken a number of measures to curb their "ethical 

risk" of getting caught in a criminal procedure for laundering proceeds of lar ge -

scale corruption or embezzlement of public funds.  

Multinational companies have, likewise, developed extensive compliance 

structures for the same purpose.  

Such compliance data collected by the companies themselves, or 

through speciali zed private agencies , about every country where they run their 

businesses will prove quite helpful if one can legally gain access to it (for 

instance , through a formal seizure of client's files, know -your -customer  notes, 

compliance records, etc. ). 

Valuable information, privat ely collected in a foreign country, is thus 

passed on  to the judiciary without much formalism and with none of the 

restrictions of international legal assistance.  

Civil Procedures  

Initiating a civil action in foreign courts may help in freezing and 

confisc ating assets (UNCAC , Article  53 [a ]). 

The process will most certainly be costly, but might prove effective 

considering that the level of evidence required to prove the illicit origin of assets 

to be confiscated is lower in civil cases than in criminal ones . An example is  the 

well -known OJ Simpson case, where he was found liable for murder by a civil 

court and condemned to pay USD33.5 million in damages after being acquitted 

in a criminal court.  
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Another alternative worth considering for the requesting State is to 

participate as a civil party in criminal proceedings in the requested State, which 

could notably grant it full access to documentary evidence useful for its own 

investigations . Such evidence might not be presented in court before a formal 

mutual lega l assistance  (MLA) procedure is brought to an end but will certainly 

facilitate ongoing inquiries.  

Politics 

As a rule, politics should not interfere with the judiciary, although in MLA 

matters the ubiquitous references to "essential national interests" lea ve it open to 

consider a request for cooperation beyond strict legal criteria (UNCAC , Article  21 

(b); partially excluded by the OECD Convention's Article  5). 

In turn, and usually with the same argument of defending "national 

interests," a government can ta ke autonomous measures to order the banks 

operating in the country to provisional ly freeze assets suspected to proceed from 

large -scale looting of foreign public funds . It has been done by the Swiss 

government in a number of sensitive cases, outside any re quest for assistance by 

the countries directly concerned.  

The Media  

Granting an interview to a reputable media can spread factual 

information internationally and arouse the interest of a foreign investigator who 

might orientate his inquiry accordingly or, if necessary, file a formal legal 

assistance request.  The Internet has become a precious, if not devastating , tool 

in that matter.  

Besides law officers, compliance staff ñnotably in banks and multinational 

companies ñdo screen the media for information about  their clients, the 

businesses they run, the origin of their wealth , and their agents . According to 

what has become public through the press, they might find themselves obliged 

to report to the judiciary or at least increase their level of internal control  on a 

particular client.  

Also, the press does succeed, at times, in building up enough pressure to 

prevent the burying of a sensitive criminal case.  
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Pitfalls of Informal Cooperation  

Where the rule of law prevails, there is little "risk" for the judiciary t o do its 

job, such as  to investigate criminal activities and try criminals.  

Some obvious pitfalls can easily be avoided:  

ð plain illegality in conducting an investigation, disregard of the rule of 

law and the requirements of fair trial, and general violati ons of 

elementary legal principles end up eventually ruining not only 

individual cases but the reputation, the long -term efficiency , and the 

legitimacy of the whole judicial system, with devastating effects on 

international cooperation;  

ð lack of formalism  may lead to imprecision, hence , unreliable facts and 

elements of proof that will complicate rather than facilitate an 

investigation;  and  

ð flawed elements of proof will be unusable in court, with potentially 

costly consequences for the prosecution.   

This being said, probing in good faith alternative ways to formal mutual 

legal assistance (MLA) procedures will, at worst, invalidate all or part of an 

investigation ñwhich remains a rare event ñand will at least set precise standards 

through jurisprudence, allo w an open legal debate on issues of interest for 

international cooperation, and possibly trigger adjustments to the corresponding 

legislation.  

Conclusion  

International MLA is certainly not the most popular duty assigned to the 

judiciary since it draws prec ious resources from fighting "local" crime.  It is also 

viewed, especially when it comes to fighting corruption of foreign officials, as 

potentially damaging to national companies, for the sole benefit of third parties 

that might besides be fierce competito rs. 

Serious tendencies exist toward  curtailing the means allotted to the 

judiciary for legal assistance procedures.  Financial crime has logically become as 

globali zed as the economy, whereas the judiciary lags behind, tied to a dusty 

formalism that is tota lly unfit to challenge modern legal issues.  

This political debate notwithstanding, one professional answer that the 

judiciary can give is to work as quickly and effectively as possible on international 

cooperation, to not fear such procedures , and to be te chnically as imaginative 

and creative as when operating on national cases.  

The true future of MLA is to become ordinary routine for all of us.  
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Tracing, Freezing, Conf iscating the Proceeds 

of Corruption in Australia  
(Sylvia Grono)  

Sylvia Grono  

Assistant Director, Criminal Assets  

Commonwealth Director of Public Prosecutions, Australia  

Several different options are available to investigators for tracing and then 

to the d irector of public p rosecutions (DPP) for freezing and recovering the 

proceeds of corruption. Whether the corruption offense  was committed within 

Australia or overseas, proceeds of the offense  located in Australia can be 

restrained and then forfeited under t he Proceeds of Crime Act (POCA)  2002. If 

the offense  was committed within Australia , the person who committed the 

offense  can be ordered to pay an amount equivalent to the corrupt payment as 

pecuniary penalty to the Commonwealth 1 and this can be satisfied out of 

lawfully acquired assets owned by that person or under th at personõs effective 

control. Lawfully acquired property can be restrained to satisfy a pecuniary 

penalty order. It is not necessary for the person to have been charged with or 

convicted of t he offense  if the offense  was committed within the preceding 6 

years. If the offense  was not committed within the preceding 6 years , a 

restraining order can be obtained but will lapse if charges are not laid within 28 

days . Final orders would only be obtai ned if the person is convicted of the 

offense . 

Property located outside Australia can be restrained and forfeited under 

POCA although a formal request may need to be made to the central authority 

of the country where the property is located to enforce the orders.  

Proceeds of foreign corruption offense s can also be traced and restrained 

upon request of the foreign country and then a foreign forfeiture order or 

pecuniary penalty order can be enforced under the provisions of  the Mutual 

Assistance in Criminal M atters Act (MACMA)  1987. A foreign pecuniary penalty 

order can be recovered from lawfully acquired property under MACMA. 2 In this 

paper , I will briefly summari ze the options available under both POCA and 

MACMA for tracing, freezing , and confiscati ng  the pr oceeds of corruption 

offense s in Australia.  
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Tracing  

Notices to Financial Institutions  

The Australian Federal Police can issue notices to financial institutions to 

determine whether a person holds an account with the institution and to obtain 

information ab out account balances, transactions on accounts over a specified 

6-month period, details of related accounts , and transactions conducted by a 

specified person where the information is required to determine whether to take 

action under the Proceeds of Crime Act (POCA).3 Similar notices can be issued 

by the a ttorney  general or a senior departmental officer under the Mutual 

Assistance in Criminal Matters Act (MACMA ) for enforcing a foreign restraining 

order, forfeiture order , or foreign pecuniary penalty order.  

Search Warrants  

Proceeds of Crime Act  

A magistrate may issue a search warrant under s ection 225 of POCA to 

search premises for tainted property ,4 or evidential material 5 up on application by 

an authori zed officer .6 Documents obtained by search warrant can  be provided 

to officers of other enforcement agencies for investigating or prosecuting an 

offense  or recovering proceeds or an instrument of an offense . 

Mutual Assistance in Criminal Matters Act  

Search warrants can also be obtained upon  the request of a foreign 

country under MACMA. If a criminal proceeding or criminal investigation has 

commenced in a foreign country because of a foreign serious offense , the 

foreign country may request the a ttorney  general to issue a search warrant 

relating to the proceeds  or an instrument of the offense  or a property -tracking 

document in relation to the offense . 

Production Orders  

Proceeds of Crime Act  

A magistrate may make an order , pursuant to s ection 202 POCA, requiring 

a person to produce property -tracking documents 7 to an authori zed officer or to 

make one or more property -tracking documents available for inspection to be 

used  in POCA proceedings or investigations. Legal professional privilege and the 

privilege against self -incrimination cannot be claimed. No provision expressly 

permit s the dissemination of documents obtained by production order to the 
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investigators of a criminal offense  or other law enforcement agencies. An order 

can be made prohibiting the disclosure of the existence of the order.  

Mutual Assistance in Criminal Matters Act  

A foreign country can formal ly request Australia to issue a production 

order for a property -tracking document pursuant to s ection 34N MACMA. If a 

document is obtained pursuant to a request under MACMA , the a ttorney  

general may direct that the document be sent to an authority of the foreign 

country.  

Monitoring Orders  

Proceeds of Crime Act  

A judge may issue a monitoring order pursuant to s ection 219 POCA 

requiring a financial institution to provide information about future transactions 

c onducted during a particular period through an account. This is one  way of 

obtaining information about transactions within a short time after the transaction 

occurs. This is limited to situations where a person has committed , or is suspected 

to be about to  commit a serious offense , or to have benefited , or be about to 

benefit from a serious offense . It is an offense  to disclose the existence of a 

monitoring order.  

Mutual Assistance in Criminal Matters Act  

A foreign country can request that a monitoring ord er be obtained in 

relation to a foreign serious offense  pursuant to s ection 34X MACMA. The offense  

must be punishable by 3 or more years of imprisonment and involve a money 

laundering offense , a narcotics substance, a fraud of AUD10,000 or more, 

smuggling of migrants , or a failure to report financial transactions.  

Examinations  

If a restraining order is in force under POCA , the court may also order that 

a person be examined about the affairs of the person suspected of committing 

the offense , or the person wh ose property is restrained or who claims an interest 

in the property and the affairs of that personõs spouse. An examinee canno t 

refuse to answer a question on the ground s that the answer may incriminate 

them or claim legal professional privilege. The answ ers cannot be used against 

the person in criminal proceedings. The questions must be for the purposes of 

POCA. Although there is no derivative -use immunity contained in POCA , the 
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court has held that the transcript can only be used for POCA purposes ; so, it 

cannot be provided to the prosecutor or investigators of the criminal offense .8 

Freezing  

Proceeds of Crime Act R estraining Orders9 

Person directed  

Orders restraining any dealings with property can be obtained under 

POCA. These can be over all of a person õs property or specified property of a 

person , or property suspected on reasonable grounds of being under a personõs 

effective control. The person must either have committed an indictable offense  

or have committed a serious offense 10 within the last 6 years . If the offense  is 

indictable but not a serious offense , the restraining order will lapse if the person is 

not charged with the offense  within 28 days. If the restraining order is obtained 

on the basis that the person is suspected of committing a serious offense , the 

restraining order will lapse if the person is not either charged with the offense  or 

confiscation proceedings commenced within 28 days. Confiscation proceedings 

will be either an application for forfeiture of the restrained property or an 

appl ication for a pecuniary penalty.  

Asset directed  

Property suspected on reasonable grounds of being the proceeds of an 

indictable offense  or a foreign indictable offense  committed within the last 6 

years , can be restrained. It is not necessary to identify w ho owns the property or 

show that the owner of the property committed an offense . These are asset -

directed provisions. Within 28 days , an application for forfeiture of the restrained 

property  must be filed . 

Information provided on a police -to -police basis may be sufficient for an 

authori zed officer to suspect that property located in Australia is the proceeds of 

a foreign indictable offense  which will enable an asset -directed restraining order 

to be obtained. A formal request may then have to be sent to the  foreign 

country to obtain the evidence in admissible form to prove , on the balance of 

probabilities , that the property is a proceed of that offense  or another foreign 

indictable offense . To be a foreign indictable offense , the conduct must 

constitute an offense  in the foreign country and be a conduct that ñif it had 

occurred in Australia ñwould have constituted an indictable offense  in Australia. 

It is not necessary for any court proceedings or criminal investigation to have 

commenced in the foreign country.  
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Enforcement of Foreign Restraining Orders 

A formal request can be sent to Australia requesting Australia to locate 

and restrain proceeds of a foreign offense  or property of a person suspected of 

committing a foreign offense . The a ttorney  general can autho rize the d irector of 

public p rosecutions to apply for a restraining order if a criminal proceeding has 

commenced , or there are reasonable grounds to suspect that a criminal 

proceeding is about to commence in the foreign country in respect of a foreign 

serious offense , and there are reasonable grounds to believe that property which  

may be made or is about to be made the subject of a foreign restraining order, is 

in Australia. The restraining order will cease at the end of 30 days, although this 

period can be  extended. It is expected that the foreign country will obtain a 

restraining order during this period , which will then be registered in Australia.  

Restraining orders can be obtained where a person has not been charged 

and is not about to be charged if con fiscation proceedings have commenced in 

the requesting country and the country is specified in the regulations made for 

the purposes of Section 34(2) of MACMA.  

A formal request can be sent to Australia requesting the registration of a 

foreign restraining o rder. A faxed copy of a sealed order can be registered , but 

the sealed or authenticated copy will have to be filed within 21 days.  

Exclusion 

Proceeds of Crime Act (POCA)  

A person with an interest in property restrained under POCA can apply to 

have that pro perty excluded from the restraining order by showing that it is not 

from proceeds of an unlawful activity, not under the effective control of the 

person suspected of committing the offense , and not needed to satisfy a 

pecuniary penalty order. If a property  has been restrained on the basis that the 

person is charged with commi tting  an offense , the applicant for exclusion will 

also have to show that the property was not used in commi tting  the offense  and , 

if the offense  is serious, that the property was not u sed in commi tting  any 

unlawful activity.  

If the property is restrained on the basis that the property is the proceed of 

an offense  or foreign indictable offense , the applicant will have to show that the 

property is not from proceeds of any indictable offen se or foreign indictable 

offense  to exclude the property from the restraining order.  

Applicants can also exclude property from forfeiture under POCA by 

showing that the property was lawfully acquired.  
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Mutual Assistance in Criminal Matters Act  

A third par ty can apply to exclude property from a restraining order 

obtained under MACMA 11 by showing that they were not involved in the 

commi tting  the offense  and that the property is not a proceed nor an instrument 

of the offense . The court can also exclude propert y from a restraining order 

under MACMA if it is in the public interest , having regard for financial hardship or 

other consequences of the interest remaining subject to the order.  

Confiscation  

Statutory Forfeiture  

If a restraining order is obtained under the Proceeds of Crime Act ( POCA) 

and the person is convicted of a serious offense  that the restraining order relates 

to, all restrained property is forfeited 6 months after conviction. This 6-month 

period can be extended by court order to enable an applicati on to exclude 

property from statutory forfeiture to be heard. If the owner is unable to show to 

the civil standard of evidence that the property was lawfully acquired and not 

used in commi tting  an offense  or intended to be used in commi tting  an offense , 

it is forfeited to the Commonwealth.  

Civil Person-Directed Forfeiture  

If a restraining order has been obtained based on a suspicion that a 

person committ ed  a serious offense  within the last 6 years, the d irector of public 

p rosecutions will need to prove to t he civil standard that the person committed 

the offense . If the offense  is proven in the civil court , the restrained property will 

be forfeited. Any person who claims an interest in the property will have to apply 

to have the interest excluded from restrai nt or forfeiture and show that the 

property was lawfully acquired. If the property was partially acquired with the 

proceeds of unlawful activity , the property will be forfeited . With a compensation 

order, however, t he Commonwealth can be order ed to compens ate the owner 

of the property with an amount equivalent to the value of the proportion of the 

lawfully acquired property. A hardship order can also be made to relieve the 

hardship that will be suffered by the spouse or depend ents of the person who 

committe d the offense  as a result of the forfeiture.  

Civil Asset-Directed Forfeiture  

If a restraining order was obtained based on suspicion that the property is 

from the proceeds of an indictable offense  or a foreign indictable offense , the 
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d irector of public p rosecutions will be able to obtain a forfeiture order 6 months 

after the restraining order was obtained . This can be done by proving that 

anyone suspected of having an interest in the property was notified and that no 

application has been made to exclude the property from the restraining order or 

that the application has been withdrawn.  

Where an application is made to exclude property from the restraining 

order , the applicant will have to show ñon the balance of probabilities ñthat the 

property is not from proc eeds of unlawful activity. To obtain forfeiture , the 

d irector of public prosecutions must prove ñon the balance of probabilities ñ 

that the property is from proceeds of one or more offense s committed within the 

last 6 years. The offense  must be an indictable  offense , a foreign indictable 

offense , or an indictable offense  of Commonwealth concern.  

A p roperty is a proceed if it is partially derived with proceeds of an 

offense . If the property was partly derived with proceeds of an offense , a 

compensation order c an be made. A hardship order can also be made if 

property is forfeited under the civil asset -directed provisions.  

Conviction -Based Forfeiture of Proceeds or  Instruments of an 

Indictable Offense  

Within 6 months of a personõs conviction for an indictable off ense , an 

application can be made for forfeiture of the proceeds of that offense . If the 

court is satisfied ñon the balance of probabilities ñthat the property is a proceed 

of the offense , it is forfeited.  

An application can also be made within the same perio d for forfeiture of 

an instrument of the offense .12 If the court is satisfied that the property is an 

instrument of the offense , the court has the discretion to forfeit the property. This 

provision will normally only be used where the offense  is indictable but not a 

serious offense . 

Pecuniary Penalty Orders 

Where a person is convicted of an indictable offense  or has co mmitted a 

serious offense  within the last 6 years , an order can be made for the person to 

pay an amount to the Commonwealth. If the offense  is indictable but not a 

serious offense , it will be limited to the benefits from that offense . If the offense  is 

serious, it will include the benefit from all unlawful activity within the 6 years prior 

to the application or the application for a restraining order. In calculating the 

benefit , the court can look at all the assets acquired and the amount spent by 

the person during the period , and then deduct from that the amount that the 
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court is satisfied is unrelated to the illegal activity. Deductions are als o made for 

tax paid on the benefit and the value of forfeited property. In calculating the 

pecuniary penalty , the court can include property that  is not in the personõs 

name but under the  effective control  of the latter . This will include gifts made 

within  the preceding 6 years.  

If the person has not been convicted of the offense , the d irector of public 

p rosecutions (DPP) will have to prove the unlawful activity on the balance of 

probabilities.  

A statutory charge is created over the restrained property. The  court can 

also direct that the restrained property be sold to satisfy the pecuniary penalty 

order.  

Enforcement of Foreign Confiscation Orders 

A formal request can be sent to the a ttorney  general to enforce  a foreign 

forfeiture order or foreign pecuniary penalty order. The a ttorney  general can 

authoriz e the DPP to apply for registration of the order if he is satisfied that the 

person has been convicted of the offense  that the orders relate to and that the 

conviction and o rder are not subject to further app eal .13 The DPP can then apply 

to a court for registration of the order and notify anyone who has an i nterest in 

the forfeited property. A person who claims to have an interest in forfeited 

property can apply to have their interest declared . If they were not  involved in 

the foreign serious offense  that the forfe iture order relates to, and the property 

was neither a proceed nor an instr ument of the offense , the court will order the 

transfer of their interest or the payment by the Commonwealth of an amount 

equi valent to their interest. Anyone who appeared at the he aring of the foreign 

forfeiture order needs leave to apply. Foreign fo rfeiture and pecuniary penalty 

orders once registered are enforced as if they were made under the Proceeds of 

Crime Act ( POCA ). 

Repatriation  

Property forfeited under POCA is forfeited to the Commo nwealth. 

Pecuniary penalty orders are payable to the Commonwealth. Proceeds are paid 

into the c onfiscated assets account administered under POCA and payments 

can be made out of that account a t the a ttorney  generalõs discretion to foreign 

countries that  have contri buted to the recovery.  

Funds recovered under the Mutual Assistance in Criminal Matters Act  

(MACMA ) because of the enforcement of a foreign order after payment of the 

official trusteeõs costs are paid into the c onfiscated assets account and 
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payments can be made out of the account under POCA to the foreign country 

at the discretion of the a ttorney  general.  

It is often quicker and easier for the proceeds of foreign offense s to be 

traced,  restrained , and forfeited under POCA than for property to be traced and 

restrained pursuant to a formal request under MACMA. The tracing and restraint 

of the proceeds of a foreign offense  under POCA may be initiated by either 

police -to -police inquiries or  a formal request for searches to be conducted to 

obtain evidence of the criminal offense  for use in the foreign criminal 

proceedings. If the proceeds are traced to Australia , the asset -directed 

restraining and forfeiture provisions can be used , provided t he offense  was 

committed within the preceding 6 years. Where the foreign offense  was 

committed outside the 6-year period, restraining orders and forfeiture orders 

have been obtained based on Australian money -laundering  offense s committed 

when the property was brought into Australia or when there was a subsequent 

dealing with the property. In either case , it is necessary to show that the conduct, 

that the property was originally derived from, was an offense  in the foreign 

country and that it would be an offe nse if it had occurred in Australia. Property is 

a proceed of an offense  if it is wholly derived or reali zed, directly or indirectly , 

from the commission of the offense . If the property that is a proceed of a crime is 

sold, the proceeds from the sale and a ny property bought partly with the 

proceeds are proceeds of crime for the purposes of POCA. Property ceases to 

be the proceeds of crime when it is acquired by a third party for sufficient 

consideration.  

Some Examples  

Money alleged to be the proceeds of a f raud on an Indonesian bank was 

transferred to Australia. The money was invested in real estate in Australia , which 

was later sold and the proceeds sent offshore. Extradition proceedings were 

commenced for the return of the alleged offender to Indonesia , bu t he died in 

Australia while still contesting his extradition. A civil asset -directed restraining 

order was obtained when POCA commenced on the basis that money in 

Australian accounts was proceeds of Australian money -laundering offense sñi.e., 

being transac tions with property derived from money that could be traced back 

to the Indonesian offense s. This money was forfeited and then paid to Indonesia. 

Restraining orders were also obtained in Hong Kong , China  at the request of 

Australia over money that was trac ed to the former . These proceedings were 

settled and consent orders made for the forfeiture of approximately AUD500,000 

in Hong Kong , China . 

In another matter , the Australian Federal Police identified Australian bank 

accounts opened by a Chinese national under  a false name. The d irector of 
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public p rosecutions obtained a restraining order under POCA. A civil forfeiture 

order was obtained and the AUD3.37 million that  was forfeited was repatriated to 

the Peopleõs Republic of  China on 7 June 2007.  

Corruption Offense s Committed by Persons Employed by the 

Commonwealth of Australia or by a Commonwealth 

Authority  

In addition to the provisions that  will enable the proceeds of corruption to 

be traced and forfeited under POCA and for orders for repayment of any 

benefit s received by way of a pecuniary penalty order under POCA referred to 

earlier , orders can be made after conviction for the forfeiture of the government -

funded component of the employeeõs superannuation. These provisions apply 

where an employee commits an offense  that involved an abuse of that 

employeeõs office , or was committed for a purpose that involved corruption , or 

for the purpose of perverting or attempting to pervert the course of justice. The 

person must have been convicted of the offense  and senten ced to a term of 

imprisonment longer than 12 months. Their own contributions to their 

superannuation fund are refunded to them.  

NOTES 

1 Payments are credited to the Confisc ated Assets Account established under the Proceeds of 

Crime Act ( POCA ). 

2 Section 34D Mutual Assistance in Criminal Matters Act  (MACMA ). 

3 Section 213 POCA. 

4 Proceeds of an indictable offense  or property used or intended to be used in the commission 

of an  indictable offense . Most offense  with a maximum penalty of more than 12 months 

imprisonment may be dealt with on indictment and are indictable offense s for POCA.  

5 Evidence relating to property that can be restrained or forfeited, benefits derived from th e 

commission of an indictable offense  or literary  proceeds . 

6 Members of the Australian Federal Police , Australian Crime Commission, an officer of Customs, 

member of the Australian Securities and Investments Commission, member of the Australian 

Commission of Law Enforcement Integrity  (ACLEI), and officers of the Australian Taxation 

Officer can be authoriz ed . 

7 Document relevant to identifying, locating , or quantifying property of a person charged with 

an indictable offense  or suspected of committing a serio us offense  within the last 6 years or 

suspected of committing a terrorism offense;  or a document relevant to the transfer of 

property of that person or relevant to identifying, locating , or quantifying proceeds ; or an 

instrument of an indictable offense  a person is charged with ; or proceeds or an instrument of a 

serious offense  committed within the last 6 years . 
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8 Director of Public Prosecutions ( DPP) v. Hatfield [2006] NSWSC 195 . 

9 Restraining orders are made by a court on application by the DPP. The appli cation must be 

supported by an affidavit by an authoriz ed officer setting out the grounds for suspecting that 

a person has committed the relevant offense  or that the property is proceeds of an offense . 

The court must be satisfied that the authoriz ed office r has reasonable grounds for these 

suspicions. 

10  A fraud involving a benefit of more than AUD10,000 with a maximum penalty of 3 years 

imprisonment or more is a serious offense . A failure to report cash transactions of more than 

AUD50,000 over a 6-month pe riod, and transacting AUD 50,000 or more through a false name 

bank account over a 6-month period are also serious offense s. 

11  Section 34L MACMA . 

12  Property used in commi tting  the offense  or intended to be used in co mmitting  the offense.  

13  Section 34 MAC MA. These requirements may be varied by regulations relating to pa rticular 

countries.  
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Senior Asset Recover y Specialist, Basel Institute on Governance  

This paper focuses on what is probably the most talked about aspect of the 

international anti -corruption struggle at present, namely the recovery of stolen 

assets. By way of a brief introduction to the subject, i t is worth noting that despite 

the visible efforts of the international community to stem the growth of 

corruption ñconsider the many international anti -corruption conventions adopted 

in recent years such as the Inter -American Convention against Corruption,  the 

Organisation for Economic Co -operation and Development (OECD) Convention 

against Bribery of Foreign Public Officials, the African Union Convention on 

Preventing and Combating Corruption, and the Council of Europe Criminal Law 

Convention on Corruption,  to name a few ñlittle has been done to address the 

real problems that countries face in trying to recover what has been plundered 

from them. Thus, the problem seems to remain almost unabated.  

The figures remain depressing . For instance, i n 2004, the World Bank 

announced that in 1 year alone , over USD1 trillion were paid in bribes . This 

figure ñnow out of date ñdoes not even include the cost of large -scale fraud or 

embezzlement from public funds. Research done by Transparency International 

suggested that of th e USD4 trillion spent on government procurement annually, 

approximately USD400 billion are usually siphoned off by corruption, classically in 

the form of bribes. These funds are lost to public projects such as roads, 

schooling , and the construction of hosp itals. Alternatively, bribery also often 

leads to the building of unnecessary infrastructure or infrastructure that is of 

dangerously poor quality. Finally, in 2003 , the European Commission published a 

paper entitled the EU Africa Dialogue , which estimates  that financial institutions 

around the world hold the proceeds of corrupt practices from across Africa 

equivalent to more than half of the entire continent õs debt!  

It is into this rather depressing equation that the United Nations Convention 

against Corru ption (UNCAC) has arrived, raising a lot of hopes and expectations. 

Fears have been voiced that the UNCAC will simply be another paper tiger and 

added to the shelf with all the other international and regional anti -corruption 

initiative s. I would however a rgue that the UNCAC has a great potential to bring 
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about some real, slow but inexorable changes, and that it can become the tool 

by which we start to make a dent into the figures that are declared annually by 

the Group of 8 nations ( G8), for example, on as set repatriation.  

UNCAC, the first truly global and legally binding instrument in the fight 

against corruption, came into force on 14 December 2005. The Convention deals 

with an impressive range of offen ses, covers a wide range of preventative 

measures, an d builds upon the growing array of provisions designed to 

strengthen international cooperation in criminal matters. Where UNCAC however 

differs from many other anti -corruption conventions already exist ing  is in its 

innovative and far -reaching provisions on  asset recovery.  Borrowing the words of 

the Executive Director of the U nited Nations  Office on Drugs and Crime 

(UNODC), Antonio Maria Costa, during the opening session of the first session of 

the Conference of the States Parties to the UNCAC in 2005, he sa id:  

The section of the convention that seems to get the most attention is asset 

recovery ñand for good reason. To make the return of assets a fundamental 

principle of the convention, and to agree on bold new measures for such return, 

were major breakthroug hs. Implementing these measures is new to all countries, 

whether developed or not.  

Chapter V of the Convention begins with the statement that the return of 

assets is a òfundamental principle.ó Its substantive provisions set out a series of 

mechanisms, incl uding both civil and criminal recovery procedures, whereby 

assets can be traced, frozen, seized, forfeited , and returned. Most important 

maybe, in terms of the return of assets, UNCAC goes further than any other similar 

instrument has done before by propos ing a series of provisions that  favor return to 

the requesting State party. Much depends on how closely the assets were linked 

to the requesting State in the first place. Funds embezzled from the requesting 

State are returned to it ñeven if subsequently lau ndered ñand proceeds of other 

offen ses covered by the Convention are to be returned to the requesting State 

party if the requesting State establishes ownership or if the requested State party  

recognizes damages as a basis for return. In other cases , assets may be returned 

to the requesting State party  or a prior legitimate owner, or used in some way for 

compensating victims. Finally, Chapter V also provides mechanisms for direct 

recovery in civil or other proceedings, and gives a comprehensive framework for 

international cooperation that  incorporates the more general mutual legal 

assistance requirements.  

So what are the real challenges in breathing real life into these new 

provisions? How do we  overcome, for example, the common problems that we 

have seen in the limited cases so far of difficulties in repatriating monies to its true 

ownersñusually developing nations ñwhen all types of legal and administrative 
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obstacles are put in the way? How do we prevent the flood of monies that 

comes out of those countries s o easily? Furthermore, how do we make the 

developed nations face up to the inevitable fact that they appear almost 

complicit in harboring  stolen funds? I believe the following are some of the main 

challenges to asset recovery that will need to be addressed  by the UNCAC and 

its signatory States . 

Lack of an Appropriate Legal Framework  

Some of the well -documented recent asset recovery efforts have 

demonstrated that existing legal frameworks can often fail to provide a sufficiently 

practical basis for the reco very of assets. Multilateral and bilateral mutual legal 

assistance (MLA) treaties for example can often be too limited in scope and are 

often not applicable other than in the context of the specific cases for which they 

were originally designed. Consequent ly, no standard procedures have been 

developed. Indeed, it is difficult to establish what is often required in terms of 

legislation to allow agencies to follow the requisite steps in a recovery action.  

There needs to be a concerted effort to help  States in implementing 

UNCAC and in ensuring that its legal framework is capable of ensuring that 

requests can be made to repatriate stolen assets and , indeed , that its laws are 

able to accede to such requests.  

Overcoming Jurisdictional Issues 

Where legal systems a re incompatible or just plain different, for example , 

when cases require cooperation between civil law and common law systems, 

cooperation has been historically difficult. When the objective is to trace and 

freeze assets as a matter of urgency, MLA treatie s have often proved to be 

ineffective. Overcoming jurisdictional problems can slow down investigations, 

often fatally. By the time investigators get access to documents in one 

jurisdiction, the assets may have been moved to another.  

Changing the Mind -Set of Law Enforcement  

Criminal investigators and prosecutors have always naturally emphasi zed  

convicting perpetrators of corrupt activity and sending them to prison. The 

question of seizing their assets has often been almost an afterthought. 

Increasingly of c ourse, as crime has become transnational and assets are moved 

at the press of a button, law enforcement agencies the world over have had to 

rise to a new challenge. They have also realiz ed that sometimes the criminal 
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route is not quick or flexible enough. For example , in an international criminal 

recovery, strict requirements often have to be met under the national law of a 

requested State before the collaboration of its authorities can be obtained. 

Courts in requested States often set preconditions prior t o their agreeing to freeze 

assets or to keep them frozen.  

The new dawn requires that investigators and prosecutors should now also 

think in terms of civil recovery. Civil law, allowing for confiscation and recovery 

based on the balance of probabilities, h as a clear advantage, as the evidentiary 

threshold is not as demanding as it is with criminal actions. This civil standard or 

burden of proof also means that in civil proceedings, the link between the assets 

and the criminal acts at their origin needs be e stablished only on the grounds of 

a balance of probabilities. Finally, civil recovery also opens alternative 

approaches as far as civil actions against third parties are concerned and for the 

participation of victims in the action. It also has the advantag e of civil recovery in 

a totally different jurisdiction or even in several jurisdictions at once.  

Increase Capacity  and Expertise 

The mind -set change required in our law enforcement agencies leads 

naturally to the need for an increase in capacity and expe rtise to undertake the 

work. Almost all countries, whether developed or developing, have deficiencies 

in capacity and expertise in the areas of MLA and asset  recovery cases. Corrupt 

officials across the world  ha ve  exploited  this. The solutions are, as usua l, political 

will, training , and funding.  

The political will is increasing as can be verified by the number of 

ratifications on the UNCAC. The training is becoming available through initiatives 

of the UNODC, the International Centre for Asset Recovery (ICA R) of the Basel 

Institute on Governance, the World Bank, through Interpol and other 

organizations. However, there is a large demand for a high level of investment to 

develop case management tools ; manuals ; an Internet knowledge database 

(complete with asse t recovery tools, access to pleadings and court decisions, 

training materials, scholarly articles , and glossaries) ; comprehensive training ; and 

the expertise to provide follow -up mentoring and help  on individual live cases. 

The funding to support new train ing and increased resources devoted to anti -

corruption and asset recovery has been slow to develop.  

What is necessary to increase the flow of funds is a concerted effort to 

publicize the UNCAC and to demonstrate that individual plans for 

capacity/expertis e building are concrete, well conceived , and will truly reduce 

levels of corruption in developing countries.  




