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Intellectual property as an economic

asset

Session 1
New uses of IP and need for valuation

“Mastering the IP life cycle from A tax perspective”

Isabel Verlinden - Managing Partner Eurofirm Transfer
Pricing Services PricewaterhouseCoopers

Berlin, June 30, 2005

Key messages

I. Financial Markets value intangibles while accounting (and

tax) practice fails to keep pace : there is a stringent need

for comprehensive reporting of IP
ll. All is not what it seems. With a better grasp of the

'invisible' assets, investors can make wiser decisions : they

therefore need careful tax and legal consideration
throughout their entire life cycle
lll. If you can't measure something, you can't monitor or
manage it: this illustrates the importance of inventorising,
protecting, enforcing and enhancing the value of the IP
portfolio.
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Key message | : Stringent need for comprehensive reporting of
IP

Context offers slam-dunk opportunities for tax
authorities : - who generated the profit ?

- what is it worth ?

- where is it made ?
« > 75% of fortune 500 market capitalization in IP
« US 1 trillion investment funds absorbed annually by IP
« Imperfect markets => soft target + limited possibilities

for capitalization

« Fertile soil for tax litigation
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Key message | : Stringent need for comprehensive reporting of
IP

Some facts & figures

4

H Foreign
initiated
adjustments

1999 2003

TOTAL TP allocations at stake US$ 9,2 Bn (2004) (vs. US$ 1Bn 2003)
RESOLVED : US$ 132,2 million (9 cases)
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Key message Il : Careful tax and legal consideration throughout
the IP life cycle

lllustration : Milestone court case : Glaxo (GSK)

* Huge amount at stake
Disparity in underlying view of intangibles between US & UK :
competent authority procedures broken off
Ownership trail : how was the IP created ? How was it
funded ? Who took ownership ?
What are the drivers for healthcare professionals to prescribe
Zantac ? Effective marketing channels vs. medicinal
attributes ?
US transfer pricing rules cause tax payers to be overly
protective of the US
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Key message Il : Careful tax and legal consideration throughout
the IP life cycle

To retain :

* Burden of proof is (mostly) on tax authorities

« Roles & responsibilities : IP registration + active protection
Drafting legal agreements : terms & conditions of agreement
are critical in determining parties’ intentions
Active policing of (intercompany) use : allocations keys =>
fair rewards ?
Active involvement in third party licensing deals negotiations
Attribution of rights & costs to where you want the bulk of the
profit to reside

=—» Substance / Benefit test
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Key message Il : Inventorize, protect, enforce and enhance IP
value

What is IP ?

Registered Unregistered

Patents Confidential information

Registered trademarks
Unregistered trademarks

Registered designs
e oy, o s+ Unregistered designs

Copyrights
Database rights

Know How

Sustainability
& Environment
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Key message lll : Inventorize, protect, enforce and enhance IP
value

How to structure ?

+ single entity R&D
- internal collaboration :
- active planning to reduce effective tax rate and increase
shareholder value

- contract R&D and cost sharing arrangements
- licensing of existing IP <-> technology transfer

- external collaboration :
- universities (fundamental research)

- corporate partnering / open innovation
- acquisitions and subsequent integration
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Key message Il : Inventorize, protect, enforce and enhance IP
value

An effective IP planning strategy comprises the following:

Migration At acceptable cost/risk to a tax-favoured
jurisdiction. Ensure IP benefits from strong legal
protection.

Exploitation Ensure income flows to IP low tax HoldCo while
managing PE/WHT risks. Implement robust
transfer pricing policies.

Deferral Ensure no attribution of income under anti-
avoidance rules

Tax savings Consider repatriation strategy if necessary, impact
on tax rate in short and long term
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