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Competition in Local Services: Solid Waste
Management
1999

The OECD Competition Committee debated competition in local services — Solid Waste
Management -- in October 1999. This document includes an executive summary and the
documents from the meeting, including an analytical note by Mr. Darryl Biggar for the
OECD, written submissions from France, Hungary, Italy, Japan, Norway, the Slovak
Republic, Spain, the United Kingdom, the United States, as well as an aide-memoire of the
discussion.

Many natural monopolies are the responsibility of local or municipal governments. Do they have incentives to
ensure competition and efficiency in the provision of services under their authority? The answer may depend
on central-local government relations and factors such as the size of transfers of funds from central to local
government.

In most cities, one such natural monopoly is the collection of solid waste from households and small
businesses. Because the level of sunk investment in providing these services is limited, they can be
purchased through competition for-the-market in the form of competitive tendering. Experience in many cities
shows that competitive tendering can yield greater efficiency and lower prices than either self-provision or a
regulated monopoly. Competitive tendering is far from straightforward.

Attention must be paid to the promoting competition in the bidding process, to the prevention of "hold-up"
problems and to maintaining incentives for investment, quality and efficient adjustment of prices over the life of
the contract. Competition in the bidding process can be enhanced by careful attention to the specification of
the services that are tendered and ensuring that any government-owned firms compete on a level playing field
with private firms. Competition law enforcement is essential to prevent bid-rigging and market-sharing
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Competition in Bidding Markets (2006)
Competition and Regulation in the Water Sector (2004)
Competition Policy in Subsidies and State Aid (2001)
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FOREWORD

This docum ent com prises proceedings in the original Janguages of a R oundtable on C om petition
In Local Services (Solid W aste M anagem ent), which was held by the working party No. 2 of the
Comm ittee on C om petition Law and Policy In O ctoler1999.

Tt is published under the responsibiliy of the Secretmry General of the OECD to bring
Inform ation on this topic t© the attention of a w ideraudience.

This compilation is one of several published In a series entitled "Compettion Policy
Roundtables".

PREFACE

Ce docum ent rassemble Ja docum entation dans la Jlangue dbrigine dans laquelle elle a é&
soum ise, relative a une able ronde sur Ja concurrence dans Jes services aux collectivités Jocales (gestion
des déchets solides), qui skst tenue en octobre 1999 dans Je cadre de Ja r¥union du G roupe de travailno. 2
du C om it du droitetde Ja politique de Ja concurrence.

Il est publié sous la regponsabilit du Secrétaire général de 10CDE, afin de porter a =
connaissance d un Jarge public Jes élém ents d nform ation quiontét® réunis a cette occasion.

Cette compilaton fait partde de b sére ntiuke "Les tables rondes sur lJa politque de Ja
concurrence".

Visit our Internet Site -- Consultez notre site | nter net

http://www.oecd.or g/daf/clp
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EXECUTIVE SUMMARY

Th the lightof the w ritten sulm issions, the background note and the oral discussion, the follow ing

points en erge:

(D)

)

The incentives on local governments to organise their purchasing and regulation efficiently are
often weak. Some OECD countries have imposed requirements on local governments which seek
either to directly improve their efficiency in purchasing and regulation or which seek to improve
the incentives on local governmentsto carry out these activities efficiently.

A Ithough the im pact of any one Jocal govermm entm ay be an all relative t© the size of a dom estic
economy, the collective Inpact of all local govermnm ent intervention can be sizeable. Local
govermm ent revenues are typically betw een five and 15 percent of the GDP of OECD countries.
The ncentives on local govermm ent for efficiency in procurem ent and regulation depends on
various factors including the soffness of the local governm ent budget constraint and the
regponsiveness of Jocal taxes t© Jocal spending decisions. Local govermnm ents w ith a soft budget
constraint face w eak Incentives for ensuring costm inin isation in the services they provide. There
may be a lnk between a soft budget consttaint and the size of tansfers from the cental
govermm ent — the higher the transfers from the central governm ent, the softer the ncentives on the
local govermm ent. Local govemm ents can often act strategically t© enhance the likelihood of
additional transfers from central governm ent (further softening their budget constraint) by cutting
or threatening to cutthose services, which arem ostpolitically sensitive.

M any OECD central govermm ents in pose various form s of constraints on local govermm ents In
order to In prove the efficiency of the services they provide. Exam ples include the requiram ent on
m any local governm ents n the U S t© m aintan a balanced budget or the requiram ent in the United
K ingdom t© conduct com petitive tendering for the provision of local services. Taly is currently
considering adopting a Jaw , which w ould m ake com petitive tendering m andatory .

The waste services sector can be divided into two activities — waste collection and waste treatment
and disposal. The opportunities for conventional in-the-market competition in waste collection
depend on the economies of density. These are strongest (and the opportunities for competition
lowest) in the market for regular collection of household waste. Few countries rely on in-the-
market competition for the collection of household waste. Competition in the market is both
possible and common for industrial and commercial waste.

The scope for com petition In the m arket In w aste collection depends on the econom ies of density.
A s In m any other netw ork industries, the econom des of density appear to be strong n the regular
collection of household w aste in urben areas. Few countres rely on com petition in the m arket for
the provision of w aste collection services t© an all comm ercial and residential w aste producers in
utban areas. An Inportant exception is Finlend, where n-them arket competition for waste
collection has a Jong tradition . H ow ever, a recent Finnish study found that collection costs w ere
2025 percent higher in those regions with In-the-m arket com petition com pared to those regions
w ith a Jocalm onopoly chosen by com petitive tendering.
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(4)

The prim ary regulatory issues in the w aste sector relate to the organisation of waste collection for
residential and am all comm ercial custom ers. A s w ith other non-com petitive services, there are a
range of policy options forproviding this service, Including regulation of a Jocalm onopoly, direct
provision by the s@ate, and periodic competition forthemarket n the form of competitie
tendering. Th addition, decisions m ust be m ade over who pays for the service (custom ers or the
local govermm ent), how much they pay Whether a flat rate or according the am ount of waste
produced) and how quality ism aintained.A In ostall the range of possible different approaches can
e found in practice am ongst the Jocal authorities of OECD countries.

The characteristics of waste collection are such that it can be efficiently provided through a system
of competition for-the-market known as competitive tendering. Economic studies of the efficiency of
different approaches find that competitive tendering results in lower costs than in-house
production. However, the effectiveness of competitive tendering depends upon close attention to a
number of factors including the level of competition in the bidding process, competitive neutrality
between the bidders, prevention of hold-up problems and, throughout the life of the contract
ensuring incentives are maintained for investment, quality and efficient adjustment of prices.

C aom petition for-the-m arket (in the form ofperiodic com petitive tendering for the right to provide a
sarvice) w ill be m ore efficient than either a regulated m onopoly or direct state provision when the
follow Ing conditions are m et: when the level of sunk Investm ent required is low , when other firm s
can assess how much it costs © provide the service, when the quality of the service can be easily
m easured and when there are a sufficient num ber of firm s w ith the potential to compete in the
tendering process. R esidential w aste collection m eets all these conditions and so can be efficiently
provided through com petitive tendering. A In ost all sulm issions noted that com petitive tendering
was comm on, and In m ost cases, the predom nant form of provision of residential w aste services.
For exam ple, more than two-thirds of all m unicipalities in Denm ark, Nomw ay and Sweden use
com petitive tendering to selecta w aste collection service provider.

A num ber of studies have com pared the costs of private and public provision of w aste collection in
different OECD countres. These studies have found that private collection with com petitive
tendering) results in costs 1540 percent Jow er that public collection. An UK study found that the
differences are primarily due t© greater productivity In private operators compared to Jocal
govermm entowned firm s @End notsin ply t© low erw ages).

The effectiveness of com petitive tendering depends on the level of attention given to a num ber of
factors, including the Jevel of com petition In the bidding process, com petitive neutrality betw een
the bidders, prevention of hold-up problam s and, throughout the life of the contract: lncentives for
nvestn ent, quality and efficient adjustm ent of prices. These issues also arise In other public
procuram ent exercises. T m any countries the procedures for com petitive tendering In the waste
sector are govermed by the general Jaw s on public procurem ent (such as the EC and W TO rules on
procurem ent) .

The level of competition in competitive tendering processes, as in other public procurement
processes, can be enhanced through attention to the tendering process and the size, length and
specification of the contracts being offered and by action to ensure a level playing field between
potential bidders, especially between local government-owned entities and private providers.

V arious practices can facilitate the level of com petition in the bidding process. Practices which
were rmised In the subm issions include enhancing the trangparency and visibility of tender
procedures, actively seeking outnew bidders, ensuring that the contractual term s and conditions
and criteria for selecting service providers are clear, and actively punishing bid+igging and
conuption am ongst local officials. h France, the bids are opened by an independent.com m ission t©
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enhance trangparency and elim nate the risk of collusion betw een bidders and local officials. A s
discussed In the CLP study on procuram ent, there m ay be a trade-off betw een trangparency and
collusion — publishing the bids enhances trangoarency butm ay facilitate collusion am ong bidders.

The geographic size of the waste collection contracts should be no larger than is necessary for
econom des of scale, o as not to dissuade an all firm s from bidding. This m ay involve breaking a
city up nto an aller regions for the purposes of w aste collection contracts. C ost studies from the
US suggest that econom des of scale are exhausted w ith a geographic region which com prises
50 000 nhabitents.

Th general, the tender contract should be Iong enough to allow the chosen service provider to eam a
satisfactory retum on any sunk nvestm ent. The level of sunk nvestn ent In waste collection is
relatively Jow — the largest capital nvestim ents are In garbage trucks, forwhich there is typically
som e form of second-hand m arket. The level of sunk Investm ent In w aste digposal ism uch higher,
leading to Jonger contracts. I som e cases a m unicipality m ay w ish to retain ownership of certain
long-lived faciliies (such as an ncherator) in order to reduce the level of nvestm ent required,
reduce the length of the contract and increase the num ber of potential bidders. Th any periodic
tendering process, the ncentive to Invest n other assets (such as training of staff, m antaining and
susaning a reputation for good perform ance, nvestm ent In innovation) drops off as the end of the
contractperiod approaches.

Potential bidders m ay be dissuaded from participating In the bidding process if they consider that
there is a lack of com petitive neutrality, eg., if the “playing field” is tlted n favour of a service
provider owned by the local authority . C oncems have been raised that Jocal govermm entow ned
enterprises m ay notbe subjpctto the sam e disciplines as private enterprises (such as the ability t©
go bankrupt) orm ay be able to crosssubsidise the provision of waste services from other Jocal
govermm entrevenues. O ne approach, used n the U S is for the city itself to certify that the bid of its
own provider is financially viable. A s far as possible, Jocal govermm entow ned entities should be
required to operate under the sam e Jegal structures as private sector firm s, w ith separate accounts,
separated from all agpects of contract m anagem ent and liable for all relevant texes and charges
hcluding an appropriate rate of retum on capital.

As in all competitive tenders, there is a risk that the chosen provider will seek to renegotiate the
terms and conditions during the life of the contract. This threat, known as “hold up” can be
reduced by requiring the successful bidder to post a bond or by the local government retaining
some capability to provide the service itself. This threat can also be reduced (along with the threat
of excess profits) by a mechanism for periodic adjustment of the price for waste collection
services. As a private provider has strong incentives to cut quality to increase profits, the
mai ntenance of service quality requires some sort of monitoring and incentive system.

Since holding a subsequent tendering process takes tine and is costly, a local govemm ent is
exposed t© the possibility of hold-up, where the chosen service provider is either unable or
unw illing to fi1lfil the contract as agreed and secks t© renegotiate the term s and conditions. This
possibility can be reduced by requiring the w Inning enterprise t© posta bond orby reaning state
ownership of a w aste service providerwho can step In to provide w aste services in the eventof the
threatofholdp.

The possibility of hold-up can also be reduced by allow Ing adjusim ents t© the contractual term s
and conditions in the light of developm ents, 1in itng the opportunities for either sizeable losses or
excesses profits on the part of the provider. The city of Phoenix, for exam ple, links the price for
w aste collection services to an index ofw age inflation in the region.
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Th the absence of incentives for the m aintenance of quality, the chosen service providerw ill have
strong incentive to ncrease profit by cutting quality. M antaining ncentives for quality requires
som e form of m onitoring, eitherpassive (waiting for custom ers t com plain) oractive (collecting
nform ation on service quality) . The city of Phoenix, for exam ple, en ploys ingoectors who ensure
that the private w aste providers are m eeting agreed quality stendards. Th addition, the city m onitors
the level and pattems of complaints that it receives from custom ers. The Inform ation collected
from complaints and monitoring must translate nto rewards or punism ents on the service
provider, such as sanctions for failure t© m eet established guidelines. Th Phoenix, unacceptable
Jevels of consum er satisfaction that go unrem edied fortw o yearsm ay result in early tevm ination of
a contracton the basis of non-perform ance.

Whether and how many customers pay for waste collection varies from city to city. While charging
per unit of waste produced enhances demand for recycling, minimising packaging and reducing
waste production, charging for waste collection may also enhance the incentives for illegal
dumping of waste, raising the cost of enforcing environmental controls.

M any m unicipalities do not charge households according t© the volum e of w aste collected. Such
households have weak hcentives to m inin ise the volum e of waste they produce or to demand
substitutes forw aste production, such as recycling . H ow ever, charging forw aste creates lncentives
for households to substitute less desirable m eans of waste digposal, such as buming or illegal
dumping. Some municipalities which charge for waste have found the nesd to strengthen
enforcem ent of environm ental controls.

The market for waste services is relatively concentrated. Competition authorities have been active
in controlling various kinds of anti-competitive behaviour including mergers, bid rigging, market
division and other collusive agreements. In addition competition authorities have addressed cases
involving anticompetitive restriction of access to waste disposal facilities.

The m arket forw aste collection services (whether for comm ercial or residential w aste), is in m ost
countres relatively concentrated. M any countres reported form s of horizontal anticom petitive
behaviour such as bid rigging or m arket division agreem ents. C oncems have also been raised
regarding the anticom petitive effects of contracts for the collection of comm ercialwaste. haUS

case, these contracts w ere Jonger than necessary and ncluded autom atic renew al clauses w ith high-
Jicquidated dam age provisions, raising barrers to entry'.

Competiton concems were alo mised regarding the market for waste digposal services.
Environm ental and other concems are maising the barders t new entry nto waste digposal.
C onsolidation has also reduced the num ber of com panies providing these services. Because it is
costly to transport w aste over large distances, there is a strong possibility that a com pany m ight
enjy a dom inantposition In w aste digoosal services in a region.W here the disposal com pany also
provides collection services there arises a possibility of discrim nation n access to the waste
disposal facility. A few countries report intervening to protect com petition in w aste collection by
ensuring non-discrim natory access to existing digposal facilites.

10
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SYNTHESE

Les ponts qui se dégagent des com m unications écrites, de Ja note de référence et du débat sont

les suivents :

(1)

(2

L’incitation des collectivités locales a organiser efficacement leurs activités d’achat et de
régulation est souvent faible. Certains pays de I'OCDE ont imposé aux collectivités locales des
obligations visant soit a améliorer directement I’ efficience de ces activités, soit a les inciter a
plus d efficience.

Si faible que soit I'nfluence d'une collectviteé Jocale au regard de Ja din ension de 1'économ e
nationale, I’Inpact global de l'ensanble des nterventions des collectivités Jocales peut éte
considérable. Les recettes des collectivités Jocales représentent généralaem ent, dans Jes pays de
I'OCDE, entre cing et 15 pour cent du PIB . L ‘Incitation des collectivités locales a faire preuve
d’efficacit® en matiere de passation des marchés et de rdgulation est liée a divers facteurs,
noEmment au niveau de conttante budgéaire auquel elles sont soum ises et a la capacité
d’adaptation de la fiscalit® Iocale aux décisions locales en matiere de dépenses. Lorsque kA
contrainte budgéaire quipese sur Ja collectivit® Jocale est peu rigoureuse, I'ncitation a rduire
aumninum Jes colts des services offerts est fadble. La contrante budgétaire peut étxre atiEnuée
par 1'in portance des transferts en provenance de 1'adm inistration centrale : plus ces transferts
sont élevés, plus Ja motvation de la collectivité Jocale sera fadble. Les collectivids locales
peuvent souvent appliquer une stratégie consistanta supprn er, ou a m enacer de supprin er, des
services particulierem ent sensibles sur le plan politique afin d’‘augm enter leurs chances de
bénéficier de tansferts additionnels de Ja part de l'adm nistation centrale (ce qui atgnuera
encore la conttainte du budget) .

D ans beaucoup de paysde ’'OCDE, 1’'adm inistration centrale in pose aux collectivités locales des
contrantes de diverses sortes afin d’am éliorer I'efficience des services qu’elles foumissent. Par
exan ple, aux EtatsUnis, Jes adm nistrations Jocales sont souvent tenues de m aintenir un budget
équilibré, tendis qu’au R oyaum e-U nielles ont 1’'ocbligation d’organiser des appels d’offres pour la
foumiture des services locaux. L ‘Talie envisage actuellam ent d’adopter une loi qui rendmait
obligatoire Ja procédure d’appels d’/offres.

Le secteur des services de déchets comporte deux volets: d’une part, la collecte des déchets e,
de I'autre, leur traitement et leur dimination. En ce qui concerne la collecte, les possibilités de
concurrence traditionnelle "sur le marché" dépendent des économies de densité. C'est dans le
cas de la collecte réguliére des déchets ménagers que ces économies sont les plus fortes (et les
possihilités de concurrence les plus faibles). Peu de pays s en remettent a la concurrence sur le
marché pour |la collecte des déchets ménagers. Pour les déchets industriels et commerciaux, cette
concurrence interne au marché est a la fois possible et courante.

En ce qui conceme la collecte des déchets, Jes possibilitds de concurrence "sur le m arché"
dépendent des économ des de densité. Comm e dans beaucoup d’autres ndustries de réseau, c’est
la collecte réguliere des déchets m énagers dans les zones urbamnes qui samble se préter aux
éconam des de densit® Jes plus fortes. Peu de pays s’en ram ettent a Ja concurrence ntéreure au

11
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m arché pour Ja foumiture de services de collecte aux petits producteurs de déchets, com m erciaux
ou ménagers dans les zones urbanes. Une exception Inporante est la Finlande, ou =a
concurrence ntra-m arché a, en m atiere de collecte des déchets, une Jongue tradition . C ependant,
une éude finlandaise récente a mont® que dans les ré&gions ou ce type de concunrence est
pratgué, les colits de collecte sontde 20 a 25 pour cent plus élevés que dans celles ou existe un
m onopole Jocal choisi parappel d’offres.

Les principaux problam es de régulation qui se posent dans le secteur des déchets concement
T'organisation de Ja collecte des déchets des m énages et des petites entreprises. Comm e dans le
cas d'autres services non concurrentiels, les pouvoirs publics peuvent, pour assurer ce service,
opter entre plusieurs solutions : m onopole local soum is a ré&glem entation, exploiation en régie
directe, appel périodique a Ja concurrence pour l'attribution du m arché. En outre, il fautdécider
qui— des clients ou de Ja collectiviteé locale— paiera Je service, com bien ils Je paieront (que le
montant soit fixe ou vare selon la quantit® de déchets produite) et comm ent Ja qualit® sera
assurée. D ans Ja pratique, Jes collectivités Jocales des pays de 1’0 CDE offrentun éventail presque
com pletdes différentes approches possibles.

Les caractéristiques de la collecte des déchets font que celle-ci peut étre assurée de facon
efficiente par le systéme de concurrence "pour le marché' que congtitue I'appel d offres. Les
études économiques sur |'efficience des différentes méthodes montrent que I'appel d offres
aboutit a des colts plus faibles que la prestation directe. Cependant, pour que la méthade de
I’appel d'offres soit efficace, il faut se montrer vigilant a I'égard d’un certain nombre de
facteurs, comme le degré de concurrence caractérisant le processus de dép6t des soumissions, la
neutralité concurrentielle entre soumissionnaires, la prévention des problémes de "hold-up" €,
le maintien, pendant toute la durée du contrat, des incitations nécessaires en matiére
d'investissements, de qualité et d’ ajustement rationnel des prix.

La concurrence "pour lem arché" (sous Ja form e d’gppels d’offres périodiques pour 1’obtention du
droit de foumir Je service) estplus efficace quun m onopole réglem ent® ou que la prestation en
ré&gie directe quand Jes conditions suivantes sont ram plies : 1'Investissam ent inrdcupérable requis
est fatble, d'autres entreprises sont a m ém e d’évaluer les colits de Ja foumiture du service, la
qualité du service est facile a apprécier et il existe un nom bre suffisant d’entreprises capables de
participer a l'appel d’offres. La collecte des déchets m énagers ram plit toutes ces conditions et
peutdonc ére assurée de facon efficiente par Jam éthode de 1'appel d’offres. Ila é# signalé dans
presgue toutes les comm unications que Je recours a 1'appel d’offres est courant et constitue dans
la plupart des cas Ja principale m éthode utlisée pour la foumiture des services relatfs aux
déchets m énagers. Par exan ple, plus des deux ters des comm unes du D anam ark, de N orvege et
de Suéde recourent a cette m éthode pour choisir le presataire des services d’enlevem ent des
ordures.

Il a ét& procé&dé dans plusieurs éudes concemant différents pays de ’OCDE a une com paraison
entre Jes colts de Ja collecte privée et de Ja collecte publique des déchets. Il en ressort que les
colts Ja collecte privée (sur appel d’offres) sont nférieurs de 15 a 40 pour cent a ceux de =a
collecte publique. Selon une éude du Royaum et ni, Jes écarts s’expliquent essentiellem ent par
le fait que Ja productivit des exploitents privés est plus élevée que celle des entreprises
publiques (etnon pas sim plem entpardes salaires plusbas) .

L 'efficacité de 1'adjudication par appel d'offres dépend de 1'attention portée a un certain nom bre
de facteurs, noemment le degré de concurmrence caractrisant le processus de dépdt des
soum issions, Ja neutralit?® concurrentielle entre Jes soum issionnaires, Ja prévention des problam es
de "hold-up" et, pendant toute la durde du contrat, les ncitations a procéder aux Investssem ents
requis, am antenir Ja qualit du service eta ajuster les prix rationnellem ent. C ela vautaussi pour
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Ja passation desm archés publics dans d'autres dom anes. D ans beaucoup de pays, les procédures
d'appel d’offres du secteur des déchets sont régies par Jes dispositions applicables a Ja passation
desm archés publics en général (parexemple lesreglesde laCE etde 1'OM C sur Ja passation des
m archés).

On peut améliorer la concurrence dans les appels d offres, comme dans toutes les autres
procédures de passation des marchés publics, en prétant attention au processus de dépdt des
soumissions, ainsi qu’'a I'importance et a la durée des contrats proposés et au contenu du cahier
des charges, et en veillant a ce que les candidats potentiels, notamment les entités locales
publigues et les prestataires privés, se trouvent placés sur un pied d’ égalité.

D iverses pratiques sont de nature a am éliorer Je caractere concurrentiel de Ja participation aux
appels d’offres. Les pratiques mentormées dans les docum ents comm uniqués consistent
notemm enta accroire la transparence et la visibilit? des procédures de dépdt des soum issions, a
rechercher activem ent de nouvelles offres, a veiller a Ja clart® des conditions contractuelles ainsi
que des conditions et criteres d’attribution des contrats et a réorin er activem ent Ja concertation
entre soum issionnaires et Ja conuption pam i les fonctionnaires locaux. En France, les plis
contenant les offres sont ouverts par une comm ission indépendante afin de favoriser la
trangparence et d’élim ner le rsgue de collusion entre Jes soum issionnaires et les fonctionnaires
Jocaux. A nsi qu'il est exposé dans 1I'éude du CLP sur Ja passation des m archés, il peuty avoir
un dilemm e entre transparence et collusion : Ja publication des offres am éliore la transparence
m ais rsque de faciliter Ja collusion entre soum issionnaires.

Le tamtoire couvert par les contrats de collecte des déchets ne doit pas étre plus étendu qu’il
n’est nécessaire pour pem ettre des économ des d’échelle, afin de ne pas dissuader les petites
entreprises de soum issionner. C ela peut obliger a subdiviser une ville en plusieurs zones aux fins
de la concession de la collecte des déchets. Des études de colits effectuées aux EtatsUnis
donnent a penser qu’au-dela de 50 000 habitents Jes possibilités d’économ des d’échelle qu’offre
une région géographigque sontépuisées.

D ‘une maniere générale, le contrat atrbué doit étre d'une durde suffisante pour assurer a
lentreprise adjudicataire une rentabili®d satsfaisante de ses éventuels nvestssam ents
Iécupérables. Pour Ja collecte des déchets, Je m ontant des Investssem ents a fonds perdus est
relativem ent fadble : Ja principale déoense d’éguipem ent est celle des bennes a ordures, pour
lesguelles 1l existe en général des possibilités de revente sur Je m arché de 1’occasion. Le niveau
de ces Investissam ents estbeaucoup plus élevé en ce qui conceme 1'élim nation des déchets, ce
qui conduit a passer des contrats plus Jongs. D ans cerains cas, une comm une poura souhaiter
conserver Ja propriée de certains &quipam ents durables (els qu‘une nstallation d’incinération)
afin de r¥duire Je niveau d'Investissem ent requis, de réduire Ja durée du contrat et d’accroire le
nombre des soum issionnaires potentiels. Dans tout systtme d’appel d’offres périodique,
I'Incitation a nvestr dans d’autres actifs (la form aton du personnel, 1’acquisiton et le m anten
d'une réputation d’efficaci®® ou l'Innovation, par exemple) décroit a mesure que la date
d’expiation du contratapproche.

Les soum issionnaires potentiels peuvent éte dissuadés de participer a l'appel d'offres s'ils
estim entqu’iln‘y a pas neutralit® concurrentielle, par exem ple si Jes conditions fixées favorisent
un foumisseur dont 'entreprise appartent a Ja collectivité Jocale. La cramnte a é én ise que Jes
entreprises publiques Jocales ne solent pas soum ises a Ja m &n e discipline que les entreprises
privées (ojenta l'abrid’une faillite, par exem ple) ou puissent faire subventionner les services de
collecte ou d’élim nation des déchets par d’autres postes de recettes publiques locales. Une
m éthode utilisée aux E tats nis consiste a faire certifierpar Ja m unicipalité elle-m &m e que 1'offre
de son propre presa@aire est financierem ent viable. Dans toute Ja m esure possible, les entités
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publiques Jocales devraient étre tenues d’opérer dans le cadre des m @&n es structures juridiques
que les entreprises du secteur privé, en tenantune com ptabilit? distincte, entiérem ent séparde de
tout ce qui conceme Ja gestion du contrat, et en étant assujttbes a tous Jes in pdts et charges
pertnents, v com pris a I’obligation d'un taux approprié de rendam entdu capital.

Comme dans toutes les adjudications sur appel d offres, il existe un risque que le prestataire
sélectionné n’essaie de renégocier les conditions et modalités du contrat pendant la durée de
celui-ci. Cerisgue, dit de "hold-up", peut étre réduit si I'on exige de I’ adjudicataire le dépdt d'un
cautionnement ou s la collectivité locale se ménage la possibilité de fournir elle-méme la
prestation. Le risque peut aussi étre réduit (de méme que celui d’ un surplus de bénéfices) par le
moyen d’ un mécanisme d’ ajustement périodique du prix des services de collecte des déchets. Un
prestataire privé sera fortement tenté de sacrifier la qualité au profit; auss un systeme de
contrdle et d'incitation d’ une sorte ou d'une autre est-il indispensable pour assurer le maintien
de la qualité des services.

Comm e l'organisation dun nouvel appel d’offres est un processus colteux qui dem ande du
tam ps, une collectivité Jocale est exposée au risgue de "hold-up" Jorsgque l'adjudica@aire ne peut
plus, ou ne veutplus, exécuter le contrat selon les conditions etm odalités convenues et cherche a
renégocier cellesci. Ce rsgue peut étre rduit si le dépdt d'un cautionnem ent est exigé de
T'entreprise adjudicataire ou si Ja collectivit®d Jocale dem eure propriéaire d'une entreprise de
services de déchets capable de prendre Ia releve en cas dem enace de hold-up.

Tl est aussi possible de r&duire le risque de hold-up en autorisant 'ajustem ent des conditions et
m odalit®s contractuelles en fonction des circonstances, de maniere a lim iter Ja possiboilié de
pertes In portantes ou de superbénéfices pour le presataire des services. La municipalit® de
Phoenix, parexam ple, lie Je prix des services de collecte des déchets a un indice de 1'inflation des
salaires de Ja région.

En l'absence d’'inciations a m aintenir Ja qualit® du service, le presat@aire choisi sera fortan ent
tentd d'accroire sa m arge bénéficiaire au détrim ent de Ja qualit. Pour entretenir Je souci de
qualité, il estnécessaire de m ettre en place une certane form e de contrdle, soitpassif (on attend
que Jes clients se plaignent), soit actf (on recueille des nform ations sur Ja qualit® du service).
A Insi, Ja ville de Phoenix an ploie des Ingpectaurs qui s’assurent que les services foumis dans le
secteur des déchets par des presataires privés répondentbien aux nom es de quali? convenues.
En outre, Ja m unicipalit® a nsttué un suivide Ja friquence et du type des réclam ations qu’elle
recoitdes clients. Les inform ations recueillies grice a ces réclam ations et a Jeur suivi doivent se
traduire par des récom penses ou des sanctions a l'endroitdu presataire du service, no@mm enten
cas de non-respect des directives éablies. A Phoenix, si 1I'Insatisfaction des consomm ateurs
dem eure pendantdeux ans a un niveau hacceptable sans qu'ily soitport® ram ede, Je contratpeut
étre résilié prém aturém entpour nexécution .

La réponse a la question de savoir s ce sont les clients qui paient la collecte des déchets, et
combien ils paient, varie selon la ville. La facturation par unité de déchets produite favorise la
demande de recyclage, limite au minimum les emballages et réduit la production de déchets,
mais la facturation de la collecte peut aussi étre une incitation a la décharge sauvage et
augmenter les codts de protection de I’ environnement.

D ans beaucoup de comm unes, Ja facturation de Ja collecte des déchets m énagers ne se faitpas en
fonction du volum e de déchets collect®. Lesm énages ne sontdonc pas ncités a lin iter le volum e
des déchets qu'ils produisentou a s’ntéresser a des solutions de substitution comm e e recyclage.
Cependant, la factumtion des services incite les ménages a rechercher des moyens peu
souhaitables d’élin ination des déchets, tels que le brfilage ou Ja décharge sauvage. C ertaines
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comm unes qui facturent Ja collecte des déchets se sontvues obligées d'appliquerplus strictam ent
Jles r&gles de protection de I'environnem ent.

Le marché des services de déchets est relativement concentré. Les autorités de la concurrence
s emploient activement a lutter contre divers comportements anticoncurrentiels, dont les fusions,
le trucage des soumissions, le partage des marchés et d’ autres formes de collusion. En outre, les
autorités de la concurrence ont eu a connaitre d' affaires de restriction anticoncurrentielle a
I’ acces aux décharges.

Le m arché des services de collecte des déchets (que ce sodent Jes déchets comm erciaux, ou les
déchets m énagers) est dans Ja plupart des pays relativem ent concentrés. B eaucoup de pays ont
signalé des pratiques anticoncurrentielles horizontales telles que le trucage des soum issions ou
des accords de partage du m arché. D es crantes ont égalan ent ét& exprin ées au sujet des effets
anticoncurrentiels de contrats de collecte des déchets. D ans une affaire instruite aux EtatsUnis,
ces contrats comm erciaux éaient dune durde plus longue que nécessaire et contenaient des
clauses de renouvellam ent autom atique avec des digpositions exigentes sbgissantdes domm ages
quiconstiuaientdes barreres a 1’entrée de nouveaux opérateurs sur lem arché.

On s’estaussi hquiétd des entraves a Ja concurrence sur le m arché des services d’évacuation des
déchets. Des préoccupations environnem entales et autres rendent plus difficile l'arrivée de
nouvesux entrants sur ce m arché. D es regroupan ents ont aussi ré&duit le nom bre d’entreprises
offtant ces services. Du fait du colt élevé du transgport des déchets sur de Jongues distances, e
risque de voir une société acquérir dans une région une position dom nante pour les services
d’évacuation des déchets est Inporante. Si cette société assure égalem ent des services de
collecte, ilpeuty avoirdiscrim nation dans 1'acces a Ja décharge. Q uelques pays signalentque les
pouvoirs publics sont ntervenus pour protéger Ja concurrence dans les services de collecte des
déchets, en assurantun acces non discrin natoire aux décharges.

15



DAFFELCLP (2000)13

16



DAFFELCLP (2000)13

BACKGROUND NOTE

I ntroduction

T virtually all OECD countres, the bushess of regulating is carred out at several levels of
govermm ent. A Ithough CLP W P2 has prim arily focused on regulation im plam ented and enforced through
national Jegislhtion and insttutions, the basic m achinery of govermm ent— Jlegislation and the m eans for
creating and enforcing it— occurs atboth supra-national (such as the W TO or the EC ) and sub-national
(state, Bnder or regional and local, town or city) levels. Each of these levels of govermnm ent can create
legislation, regulation and insttutions, which have a profound effect on the operation of business. This
note w i1l focus on the regulatory activity of local governm ents. T m any Industres, such as the solid waste
ndustry, the regulatory muiles and nstitutions created at the local level have a much larger inpact than
national (or state) regulation.

The purpose of this paper is to ntroduce the study of Jocal goverm ent regulation through a
consideration of the role and special features of local governm ent rules and insttutions and through the
study of a sector forw hich the role of local governm ent is particularly in portant - the s0lid w aste industry .

The key points of this paperare as follow s:

e Jocal govermm ent intervention has a direct im pact in a num ber of econom ic activites. The
range of possible local govermnm ent nterventions In econom ic activities is as large as the
range of possible central govermm ent interventions. A lthough the impact of any one local
govemm entm ay be an all relative t© the size of the national econom v, the collective Inpact
of all Jocal govermm ent Intervention can be sizeable relative to the national econom y;

e when there are several Jayers of govermm ent, the question arises as to the appropriate level at
which to ke soecific regulatory hterventions. This decision nvolves balancing of two
forces - the desire for “subsidiarity” on the on the one hand, and the desire t© avoid
“goillover” effects on the other. D ecisions that are appropriate for Jocal governm ent nclude
those for which subsidiarity is m ost in portant and for which the spillover effects on other
regions is negligible. In other decisions, the scope for Jocal govermm ent action is 1in ited by
the legislative and regulatory decisions of higher govermm ents;

e Jocal govemm ents often receive a proportion of their inding n transfers from higher levels
of govermm ent. The discretion of local govermm ents is typically constramned by legishtive
controls and conditions attached to such funds. These controls and conditions seek to offset
the tendency for such finding t© soften the budget constraint on local govermm ents. T
general, the higher the proportion of central goverm ent finding of local governm ent, the
weaker the credibility of the central govemment's threat to punish overspending by
w ithdraw ing finds, so the w eaker the Incentives on the Jocal governm ent to control spending;

e Jocal govermm ent, like central governm ent, m ustm ake decisions regarding which services t©

provide itself, and which services to contract w ith the private sector t© provide. A lthough
many (@nd perhaps most) services w ill be m ost efficiently provided In the private sector,
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some services, particularly those for which the quality of the sawice is difficult ©
contractually verify, w ill, under som e 1in ited circum stances, e m ore efficiently provided by
the public sector. O ther services are m ost efficiently provided by the private sector, but
subectto regulation and or regular tendering;;

the s0lid waste Industry is com posed of tw o m ajor parts, relating t© the collection of waste,
on the one hand, and the digposal of w aste on the other. Solid w aste collection services are a
form of transportation service, analogous t© postal delivery . W hile the econom ies of density
are lim ited for custom ers producing large quantites of waste, or waste requiring special
handling (such as particularly timely digoosal), for the majprty of residential and small
business custom ers, the econom ies of density are such that this service is m ost efficiently
provided by a single firm ;

since com petition “n-the-m arket” for solid w aste collection for residential or an all business
custom ers is usually notpossible, som e form of local govermm ent Intervention n this sector
is required - either regulated m onopoly or com petitive tendering. C om petitive tendering is
more efficient when there are no substantal relationship-specific (sunk) nvestn ents and
outside bidders can obtain good nform ation about the costs of providing the service. These
conditions apply n the solid w aste collection Industry . i many O ECD countries, com petitive
tendering is the dom nant form of regulation of s0lid w aste services;

solid w aste is relatively expensive to trangport Jong distances, lim itng the geographic m arket
for disposal facilities. C om petition enforcem ent in the s0lid waste Industyy should seck t©
ensure that horizonta]l m ergers and anangem ents do not lim it com petition In the tendering
process for collection, or in the available digposal facilities. Tt should also seek t© ensure that
vertical m ergers and anangem ents do not prevent com petition by allow ing a fim with a
dom inant position In collection or digposal t© restrict or prevent com petition in the other
m arket;

com petition m ay also be enhanced through attention to the tendering process itself, through
decisions as t© the region over which tenders w ill be granted, ensuring that the potental
bidders are notexcluded from the tender, by 1in itng the disclosure of nform ation about the
successfiil tender, ensuring that potential bidders have access to essential facilides and by
ensuring com petitive neutrality betw een public and private suppliers.

Local government’srolein regulation

General features of local government

Th OECD countdes, the central govermm ent does not have a monopoly on legislhtion and

regulation affecting business. Th fact, m OECD countrdes govermm ent intervention in the economy
regularly occurs at each of the fourm ajor Jayers of govermm ent - supra-national (such as theW TO or the
EC), national (or “central”), regional (sate, canton or Jinder) and local (municipal, town or city) . Each of
these levels of govermm ent creates legislation and Institutions, which can have a profound effect on the
operation of busness.

The precise details regarding the structure of goverrm ent in OECD countries — the num ber and

nature of levels of governm ent, the pow ers thatare exercised ateach Jevel, the pow er to rmise taxes and the
financial and legal relationships betw een the layers of governm ent — differ dram atically across OECD
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countries! N evertheless, this paper identifies som e broad comm on characteristics of the role of local (city,
m unicipal ortown) govermm entin the economy .

Broadly goeaking, the regulatory issues faced by local governm ent policy makers and the
regulatory nstrum ents available are the sam e as of central govermm ent policy m akers. The range of
possible local govermm ent interventions In econom ic activities is as w ide as the range of possible central
govermm ent interventions - taxes and subsidies, controls on licensing, entry and exit, controls on prices,
output and quality of service, controls on form s of business organisation, controls on specific bushness
actvities, procuram ent, franchising and govermm ent ow nership.

A Tthough the activities of Jocal goverm entvary w idely from country to country and from city t©
city, Jocal govermm ent interventions are particularly in portant in the follow ing econom ic actvides:

e The Regulation and Provision of Local Public Goods, (ie. sarvices where the local
govermm entboth ensures the provision and pays for the service) Including Jocal roads, police
and fire services, public parks, street cleaning and lighting, flood and snow control.

e The Regulation and Provision of Local M onopoly Services, (ie., services where the local
govermm ent ensures the provision of the service by a single supplier) including solid waste
collection and digposal, w ater and w astew ater, public transport, (som etim es) local electricity,
gas or cable television distribution and (arely) Jocalpostor telecom m unications distribution .

e The Regulation and Provision of Liocal C om petitive Services, (ie., services where the local
govermm ent ensures the provision of som e of the service and the service is provided by m any
competing firm s) ncluding (som etim es) public housing, public education, public health
services, nursing hom es, day care centers, recreational services, sy Inm Ing pools and so on.

A lthough the In pactof any one local govermm entm ay be am all relative t the size of the national
econom vy, the collective In pactof all Jocal governm ent intervention can be sizeable relative to the national
econom y. The follow ing chart provides an Indication of the relative size of the Jocal governm ent sector in
OECD countres by presenting the m agnitude of local govemm ent receipts t© tot@l GDP. This mto is
betw een 7 5 percentand 15 percent form ostO ECD countries.A clear exception is the N ordic countres for
w hich the Jocal governm ent sectorhas revenues in the range 1632 percentofGDP.
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Figure 1: Local government receiptsasa proportion of total GDP (1996)
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12 The place of local government within the structure of government

W hatregulatory actions are best left to Jocal govermm ent? M ore generally, w hatprinciples should
guide decisions as to the level of govermm ent at which it is appropriate t©o carry out specific regulatory
actions? W hy isn’t all r=gulation camded out by the central govemm ent? A lfematively, why isn’t all
regulation sim ply delegated to Jocal governm ent?

The appropriate level of govermm ent for any given govermm ent intervention depends on the
balancing of tw o principles - the principle of “subsidiarity” on the one hand and the principle thatdecisions
should be t@ken ata level of govemm ent high enough 0 as to prevent “goillover” or extemal effects on
other regions.

The principle of subsidiarity m ay be summ arised as the principle that decisions should be taken
atas Jow a level of govermm entas possible. This principle flow s from  the econom ic conceptof the costof
collecting and tranam itting inform ation. If local populations differ in preferences, characteristics and
resources and if comm unicating that inform ation is costly, then decentralisation and delegation to local
govemm ent isam echanism forensuring that local inform ation is betterused, so that local regulation better
reflects Jocal conditions and Jocal public goodsm ore closely m atch the preferences of the Jocalpopulation.

On the other hand, there are clear lim its to decentralisation and delegation, arising from what
m ay be called extemal or gpillover effects betw een region:
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o individual regions are unlikely to take the efficient decisions when som e of the costs fall on
other regions, as m ight occur with some form s of pollution, or restrictions on trade or
Invesm ents flow s;

e similarly, regions are unlikely t© take efficient decisions when som e of the benefits fall on
other regions. Exceptional investm ent in higher education, forexam ple, m ightatiract students
from other regions who retum inmediately after graduating. Sim ilarly, inprovem ents In
m ajor arterial mads typically benefit producers and consum ers in neighbouring regions. Tn
m ost countries, Jocal roading is the responsibility of Jocal governm ent, w hile m ajorhighw ays
are the resoonsibility of central governm ent;

e finally, econom ic regulation at one level of governm entm ay notbe possible (orm ay notbe
efficient) for a natural m onopoly fim s whose m nimum efficient scale is larger than the
region coverad by that Jevel of goverrm ent”

The spillover problam s are further heightened by the fact that at low er levels of governm ent
Interest groups, by virtue of being larger relative to the size of the govermm ent are often m ore concentrated
andm ore able to Influence the policy-m aking process.

Th the case of the s0lid waste Industry, which we w ill consider below , the public good issues
eg., public hygiene concems) only arise at the local level, there are m inor (if any) spillover effects w ith
neighbouring regions and the efficient scale of solid waste collection fim s is no larger than amall
m unicipalites. A s a result, this ndustry is a candidate forregulation at the local level.

13 Central or state controls on local government policies

The effectiveness, efficiency and quality of local govermm ent regulation w ill depend upon both
the ability of local govermm ent t© im plem ent high-quality regulation and their ncentive to do 0. The
Incentive on Jocal governm ents to im plam enthigh-quality regulation degoends in part, on budgetary factors,
such as the lncentive on the Jocal govermm ent to m Inin ise costs. A Jocal govermm ent, which has little
ncentive to m Inin ise costs, is unlikely t© engage in efficient regulation of the sectors under its control.
The Incentives on Jocal govermm ent to m aintain effective regulation and t© m nin ise costs depend, n tum,
on the nature and the m agnitude of finding received from other layers of govemm ent. Th this section,
therefore, we w ill briefly explore the nature of central governm ent control on local govermm ent w ith a
focus on the effect of intergovermm ental transfers.

T almostallOECD countres (see Figure 2) Jocal govemm ent receives som e of its finding from
higher levels of govermm ent. The extent to which Jocal @nd state) governm ents are financed from central
govermm ent revenues varies significantly from country to country. The proportion of Jocal govermm ent
financing received from its own revenues @ m easure of Jocal governm ent “autonom y*”) is set out In the
follow Ing chart. The Jocal govermm ents In Austra, Iceland, Sweden, Sw itzerland and the US raise more
than 75 percent of their own funds, com pared w ith the Jocal governm ents in N etherlands, freland and the
United K Tngdom , w hich raise less than a quarter of theirown finds.
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Figure2: "Own receipts' at thelocal level as a percent of total local receipts (1996)
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C entral governm ents subsidise local govermm ent expenditure for several reasons, which w illnot
e addressed n this paper. For exam ple, certain form s of taxation are m ore efficiently adm nistered and
collected centrally . Th addition, central governm enthas a role in equalising expenditure across regions.

H ow ever, because of problam s that higher levels of governm ents face In comm itting to certain
levels of finding, finding from higher levels of govermm ent has the effect of lessening the link betw een
Jocal spending and Jocal taxes, softening the budget constraint of the local govermm ent. This, n tum,
Jessens the ncentives on the local governm ent t© undertake m easures to enhance efficiency and reduce
expenditure. Central govermnm ents regpond w ith a web of m easures designed to enhance incentives for
efficiency ncluding direct legishtive controls and carefully specified conditions on the use of
Intergovermm ental transfers.

The effect of intergovermm ental transfers on Jocal govermnm ent ncentives is illustrated by the
experience of Noway. Th 1986 Noway atempted to improve the efficiency mcentives on local
govemm ent by replacing a w eb of regulations and specific (or “ted”) grants t© local govemm entw ith a
system of “block” grants. “The reform ain ed to cut the Iink betw een local spending decisions and the level
of ntergoverm ental transfers o that local authorities face the fill opportunity cost of each activity” ?
How ever, the reform s largely failed because, as explained below , the system did not elim nate the soft
budget constraint of Jocal govermm ents. By 1996, key elem ents of the reform had been reversed. A Ithough
the block grant system was fomally In place, new grants and regulations underm ined the refom ’s
rationale.

C arlsen concludes that the reform  failed because local authorities face softbudget constraints:

“During the period coveraed by the study, central authorities repeatedly appropriated extra grants
to the county in order to prevent cutbacks or stim ulate particular activites. These interventions
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encouraged the county t© conduct an expansive fiscal policy. As new prokcts exhausted the
county’s financial capacity and threatened existing activities, the county targeted cutbacks at
politically sensitive tasks In order t© elicit additional grants. The county’s policy triggerad
counterm easures from the sate. The govermm ent Introduced new eam arked grants as well as
direct spending regulations In order to force the county to reduce overall spending and adjust the
budgetary m ix” *

In portantly, a key ngredient n the failure of the Now egian r=form s was the tnability of the
central govermnm entto comm it to no further central inding:

“Like several other public sector reform s of the seventies and the early eighties, the N orw egian
block grant system was based on the assum ption that the govermm ent w ould be w illing to incur
the politcal costs of enforcing the budget fram es of the low er levels n the govermm enthierarchy .
This assum ption tumed out to be unrealistic. Th each of the seven years covered by the study, the
state provided supplam entary grants as a consequence of crises. ... Because the general public
believed that grants could be affected, county politicians had strong incentives t© use spending
decisions as strategic nstrum ents t© achieve additional grants. O therw ise they would have been
considerad personally responsible for the county s cutbacks” .

The rle of credibility and comm im ent In sofftening Jocal governm ent budget constramnts is
discussed furthermBox 1.

Box 1: The Problem of Commitment and the Soft Budget Constraint on L ocal Gover nments

T general, the higher the proportion of financing that local govemm ent receives from central govermm ent, the greater
is both the ncentive and ability of the central govemm ent to influence the regulatory decisions of the local
govermm ent. H ow ever, there are som e im portant caveats t© this principle. The incentive schem es established by
central govermm ent to influence Jocal govermm ent decisions, like all centive problan s, m ust address the issue of
credibility and comm itm ent. C redibility issues arise in two respects - first, the schem es them selves m ustnot call for
action on the partof the central governm ent that the central governm ent cannot credibly comm it to carry outex post.
Second, the central governm entm ustbe able to credibly comm itnotto use any new nform ation thatcom es availble
aspartof the scheme.

For example, suppose an ncentive schem e calls for the central governm ent t© w ithhold certain funds if the local
govermm ent fails to com ply w ith certain requirem ents. Local govemm ents face tw o altematives to central govermm ent
funding - borow ing and local taxation. If the local govermm ent and the local voters believe that the cental
govermm ent w i1l bail out the local govermm ent in the event of bankmiptey, there is little penalty associated with
furtherborrow Ing, so little Incentive t© com ply w ith the original requirem ent.

The central govermm entm ightrespond by lim iting the indebtedness of the Jocal governm entor im posing a m andate to
prevent bailouts (as occurs in the US). A reduction In central governm ent funding would then have to be metby a
reduction In Jocal governm ent expenditure or an hcrease i Jocal axaton. If the Jocal authority believes that the
central governm ent cannotpolitically comm it to a Jow er level of finding, the ensuing reduction in local govermm ent
expenditure is likely t© be argeted tow ards cutting those services w hich generate the greatestpolitical im pact for the
central governm ent - such as health, education or social services.

The central governm entm ightm andate m inim um Jevels of such services In order to force the Jocal govermm ent to use
the altemative of raising taxes. H ow ever, for high levels of central govermm ent fimding, even a sm all reduction in
central govermm ent fiinds would lead to a very large increase In Jocal taxes. For exam ple, if the central govermm ent
funds 90 percent of the revenues of the Jocal govermnm ent, a reduction of five percent, to 85 percentwould lead to an
ncrease In Jocal axation revenues from ten percentto 15 percent-ie., an increase of 50 percent in local taxes. Such
large changes In taxes are unlikely t© be politically viable. A s a result the threat to cutcentral governm ent funds isnot
credible and the ncentives © com ply w ith the original requirem entare w eak °
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Finally, suppose that as a result of an ncentive schem e, the Jocal govermm ent succeeds in reducing its costs. If the
central govermm ent, cannot credibly comm it to notcut the local authority’s finding (how that ithas low er costs), the
Jocal govermm entw ill believe that its costcutting efforts w ill be “rew arded” by a low erallocation in the future — the
hcentive to cut costs In the first place w ill be din nished. This is known as the “ratchet effect” and is a problem
comm on o all incentive contractng arnangem ents.

A solution to these difficulties is to enhance the proportion of local govermm ent finding that is received from local
taxation (by expanding the range of local taxes or delegating authority over the Jevel and collection of certain local
taxes) . This reduces the am ount of finding to which the central governm ent can attach conditions, butalso enhances
the credibility of the threat to w ithdraw flnding if the Jocal governm entdoes notcarry out those conditions.

It is common for higher levels of govemm ent t© seck t© control the decisions of the local
govermm ent, through both legislative requiram ents and through conditions attached to fimding. Carlsen
notes:

“Surveys of central-local relations show that central regulation of local spending decisions is
w idesgpread. Specific [ie. conditioned] grants constitute a significant part of overall
ntergovernm ental transfers n m ost ndustrialised countries. ... The centre aleo controls local
soending decisions through a 1ange of smtutory and adm inistrative regulations, ncluding
miinum stendards and direct nterventions in localpolicy processes” .

For example, some US states do not allow their counties t© engage in shortterm borow Ing;
In pose debt Iim it; m andate a balanced budget; or do notallow a state to bailout county finances. These
restrants are designed t© harden the budget constraint of the Jocal governm ent. N ot surprisingly, on the
whole, “harder budget constraints on counties are associated w ith a higher likelihood of contracting out
public services” ?

Another form of legislative control on Jlocal authority regulation is a requiram ent for com petitive
tendering. Th 1988 the UK central govemm ent placed local authorities under a duty to cary out
com petitive tendering for a num ber of activities or services, including waste collection, street cleaning,
cleaning of buildings, vehicles m antenance, grounds mantnance and catering services! A bill is
currently before the Talian Parliam ent, which would impose a sin ilar contracting-out requiram ent on
Talian localbodies.

2. Promoting competition in the solid waste industry

Having exam ned some issues relatng t© the mle of local govermm ent in regulating local
econom ic activity, we tum now to a goecific sector In which Jocal govermm ent plays an in portantrole In
nfluencing the nature of econom ic actvity —the solid w aste sector.
21 The nature of the solid waste industry
211  Thedemand for solid waste collection and disposal

H ouseholds and businesses produce s0lid w aste as an undesired by-product of consum ption and

production. The dem and forw aste services derives from  the dem and by producers and consum ers to have
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this waste taken aw ay and digposed of In a legal m anner. There are tw o m ajor com ponents of the waste
services ndustry - waste collection and waste disposal. W aste collection services are little m ore than a
form of delivery or ttangportation service, from the custom er's property to the digposal site. A tthe digposal
site the waste m ay be sorted or otherw ise processed before being bumed in an Incherator ordumped n a
leandfill.

The prim ary substtutes forw aste services are fom s of selfhandling, such as household buming
of refuse, anallscale comm ercial nchermtors, selftrangport of waste t© the digposal site and/r
com m ercial recycling policies.

212 The cost characteristics of solid waste collection

Solid waste collection exhibits a sin ilar cost structure to many other “network” or utlity
Industres, such as postal delivery, electricity, gas or cable television distrbution. The m arginal cost of
collecting w aste from an additional house is an allwhen the house is already passed by a w aste-collection
vehicle, provided the additional w aste collected is w ithin the capacity of the vehicle. Th addition, there are
significant econom ies of density, provided the collection frequency is at sufficiently spaced ntervals thata
w aste is collected from virtually every house on each collection round.

The presence of econom ies of density suggests that it m ight not be possble to sus@in
conventional in-them arket com petition In solid waste collection for residences and an all busihesses ™
This is confim ed by em pirical research . A study by Stevens finds that in cities, which allow n-the-m arket
com petition In the U S, costs are 26-48 percenthigher than in an equivalentm arketw ith a regulated private
m onopoly. She notes “these findings can be atirbuted t© billing expenses and extra costs due t© non-
exclusivity w ithin a m arket area bome by a fim 11 a com petitive arangem ents” M The costs w ere alo
found t© be higher n those Finnish citles, w hich have adopted in-the-m arket com petition (seeBox 2).

Econom des of density do not arise In the provision of collection services t© large producers of
waste fproducers which regularty generate full truckloads of waste), for the collection of unusual or
exceptional waste where tim eliness is valued, or for the collection of waste requiring special handling.
These services can therefore be supplied com petitively.

Betw een the tw 0 extram e cases - residential custom ersw ho produce an all quantities of w aste and
ndustrial custom ers who produce large quantities of waste - there is a contnuum of am all and m edium -
sized enterprises w ho produce quantities of w aste forw hich it isnotpossible to delay collection untila full
truck Joad of w aste has acoum ulated . T thism arket, com petition is likely to be Iin ited and in perfect’

A Ithough there are clear econom jes of density, the econom ies of scale in waste collection are
anall and lnked to the fixed m ninum efficient size of garbage trucks. Studies show that there are
econom Jes of scale in w aste collection associated w ith the ncreasing utilisation of these trucks, up to a city
size of around 50 000 inhabitants. For larger citbies, cost ncreases proportionally to the number of
nhabitents >

There is a clear and in portant analogy betw een w aste collection and postal delivery . L ke pos@al
delivery, waste collection is a form of transportation service. Like post@l delivery, waste collection
nvolves the delivery of items of different sizes and chapes, w ith different tim eliness and handling
requiram ents. Th postal delivery, the econom ies of density are the strongest for the door-to-door delivery of
letters at ntervals sufficient to ensure that deliveries are made t© the majprty of houses. Sim ilarly,
econom des of density in waste delivery are strongest for the door-to-door collection of w aste at ntervals
sufficient to ensure thatwaste is collected from the m ajority of houses. W here tim eliness is of particular
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Inporance, (ie. where the willingness to pay for tim eliness exceeds the cost savings attrbutable t©
econom des of density, as n the case of express mail), postal delivery can be supplied com petitively.
Sin ilarly, In the case of waste thatm ustbe cleared In a short tim efram e or large or exceptional quantities,
econom Jes of density are unim portant. These services can also be supplied com petitively .

Once waste has been collected, it is expensive to transport by m odes other than bulk transport
eg. milorbarge) .G eographic m arkets forw aste digoosal is therefore often 1im ited In scope, w ith Iim ited
com petition betw een digoosal facilities. The high cost of obtaning perm ission t© open new landfills or
hcnemtors further enhances econom des of scale and raises barrers to entry In the w aste digposal sector.
The C anadian Bureau of com petition notes:

“The establishm ent, operation and expansion of landfill sites is fraughtw ith com plex, costly, and
lengthy regulatory approvals and contmols. The fundam ental requirem ent of environm ental
probity of any suggested site Iargely confines the choice of likely locations to a finite handful
regpecting the collection area that it m ust support. Thus the govermm ental and political barriers
o entry t© the digposal m arket are very high. O ther than m unicipal operations, it is unusual for
landfill sites to e opearated on a non-integrated basis. Entry or expansion then is unlikely to be
tin ely or sufficient to preventharm to com petiton” M
213  Theorganisation of the solid waste industry

There are a variety of approaches to the organisation and regulation of the solid w aste Industry
These approaches can be represented as a com bination of one choice from each of fourbasic dim ensions:

(a) the nature of the “In them arket” com petition that is perm itted;
(b) the nature of any “forthem arket” com petition (com petitive tendering) ;
(€) the source of the revenues that fund the service; and
d) the nature of any price and quality regulation.
The set of possible approaches to the organisation of the solid waste industry can also be

representad as the setof com binations found by m aking one choice from each Ine in the follow Ing table:

Table 1: Possible approachesto organisation of solid wasteindustry

Dimension Possible Approaches
Competition In themarket N o com petition Som e com petition U nrestricted entry for
pem itted (exclusive pem itted forsom e service ofall
franchise) classes of custom ers custom ers
C om petition forthe- Pem anent (ie., long- Pem anent franchises R egularly tendered
m arket Iived) franchises for som e classes of franchises
custom ers
Sources of R evenue Funding entirely Funding provided by Funding entirely
provided by the both the governm ent providerby users and
govermm ent and users consum ers
Price R egulation A llprices controlled Pricesto certain classes A llprices
ofusars uncontrolled uncontrolled
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The first din ension relates t© the nature of com petition in the market. Is only a single fimm
allow ed t© provide services, a restricted num ber of firm s, or an unlim ited num ber of firm s? T principle,
the choice m ight be different for different classes of custom ers. For example, com petition m ight be
significantly restricted for residential custom ers, while fullunrestricted competition is allowed for
comm ercialw aste collection . D ifferentU S cities have chosen different approaches:

“Ih citdes in O regon such as Eugene, or in unincorporated areas of Los Angeles County, ...
collectors are required only to obtain a license to operate. No lin its are set on the num ber of
licenses issued, nor are prices or sarvice specifications publicky controlled. ... T som e cites,
such as Los Angeles and W ashington, D C ., comm excial collection is freely com petitive while
residential collection is not. .. Frequently, franchises to private collectors are granted on an
exclusive basis. Under this system , otherprivate firm s are barred from operating in an area w here
an exclusively franchised fim holds a certificate”

The second dim ension relates t© the nature of com petition for the m arket. In those cases where
competition In the market is strctly Imited (g. to a sihgle fim ), is that fitn selected through a
com petitive bidding process, or does the lncum bent firm have security in its position? The US City of
Seattle, forexam ple, tenders forw aste collection services fora fivesyearperiod:

“Seattle ... contracts the northem half of the city t© one firn and the southem half t© another.
C ontract specifications are drawn up by the city ... and are let out to bid on a fivesyear basis.
Revenues are collected by the city and distributed t© the contractors according to the population-
based form ula specified 1n the contract”

The third din ension relates t© the source of revenues. Is the w aste collection and disposal service
fuinded through public revenues (ie., @xes), or through user or service charges, or som e com bination of
both? The level of public finding w ill, of course, affect the level of charges to businesses and households.
A s discussed Jater, higher charges provide incentives to econom ise on waste production, recycle and t©
engage In selfhandling . H igher charges also Induce households to dum p w aste illegally, raising health and
public nuisance problam s. H igher charges m ay raise costs of environm ental protection and costs In forcing
ndividuals to have theirw aste collected and digposed of legally.

The final dim ension rlates t© the nature of price and quality regulation. Tn those cases where
custom ers are charged forw aste collection and digposal services, how (if atall) are the prices regulated?
How is service quality assured?

One further, comm on, approach to the provision of w aste services deserves m ention, although it
does not am ount to a distinct din ension in its own right. Th practice, m any cities provide w aste services
through the local govermm ent itself (or, equivalently, through a governm entowned firm ). This firm m ay or
m ay not face private com petition in the m arket, and m ay orm ay notbe required to tender against outside
private firm s. Th addition, the govermm entowned firm m ay orm ay notreceive revenue from custom ers and
may orm ay notbe subject to explicit price controls. A gpecial case is that case of the govermm entowned
firm w ith an exclusive, unlin ited franchise, flly supported by tax revenues.

A 1976 survey In the U S show ed that 80 percentof U S houscholds received service underone of
the ollow ing three stmictures () a public monopoly (under which a governm entowned agency has an
exclusive right to collectw aste w ith finds paid by the local goverrnm ent); (i) a private m onopoly (under
w hich a private fimm , has an exclusive right to collectw aste, w ith funds paid by the local govermm ent) ; and
{ii) competition w ith free entry and exit nto w aste collection services).A further 15 percent of residents
transported their own refiise to digposal sites '
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22 Therole of competition in solid waste collection

Having setout the basic characteristics of the Industry and the various approaches to regulation,
we tum now t an analysis of the appropriate role for com petition. A s the above analysis suggests, the
appropriate role for com petition differs betw een the different m arkets. C om petition is m ore likely to be
sustainable for Jarge w aste producers.

221 Competition in the market

G en the econom ies of density identified above, com petition m ay notlbe efficient for residential
and am all business custom ers. N evertheless, some U S and Finnish cities have adopted a system allow ing
com petition n the m arket. The situation n Finland isdescribed N Box 2.

For large producers of waste, conventional in-the-m arket com petition ram ains possible. As in
other ndustries, com petition for these custom ers provides hcentives to m Jnim ise cost and t© enhance
nnovation.

I those cases where the local govemm ent provides som e or all of the fuinds for the waste
collection services, n-the-m arket com petition for Jarge w aste producers w i1l not be possible unless rival
com petitor firm s have access to finding on an equivalentbasis t© the ncum bent firm . This isachieved in a
varety of ways; all of, which are equivalent to the issuing of “vouchers” which, are used by firm s to pay
forw aste collection services.

Box 2 : Competition in-the-market for Residential Waste Collection in Finland™

Finland is one of rehtively few countries to have a system of competition in the m arket for residential waste
collection. 61 percentof the m unicipalities n Finland (covering 42 percentof the population) have adopted a systam

whereby each household is obligated to contract individually w ith a waste collection com pany for waste collection
and digposal services. Th addition, housing co-operatives can tender privately for waste collection services. The mole
of the Jocal authority is 1m ited to a form of regulation - the local authority decides what types of waste are t© be
encom passed by the system , whatm axin um prices the Jargest com panies can charge and In w hat regions com panies
are obliged to offer their services.

On average there are 2 4 collection and transport com panies serving each m unicipality, with asmany as 13 1n some
cases. Th 1997 the Finnish C om petition A uthority exam ned the com petitive conditions In these m arkets and found
that n m unicipalities w ith weak com petition the m arket price is equal to the m axin um price stpulated by the Jocal
authority, while in m unicipalities w ith effective com petition, the price w as low er.

T recent tim es several local authorities have chosen to sw itch t© com petitive tendering organised by m unicipalities.
There are several reasons for this change. The first is that there are costs associated w ith enforcing the requirem enton
houssholds to purchase w aste collection services. If a household sim ply reflises to pay, the w aste collection com parry
m ay cancel the contract and refuse t© collect the housshold’s w aste, but the local authority rem ains responsible for
ensuring that the w aste is collected.

Second, consistentw ith the theories of econom jes of density discussed elsew here n this paper; studies have shown
that prices for waste collection seem t© be lower for municipal waste collection in Finland than for those
m unicipalities, which have competition In the market. The 1997 survey of the A ssociation of M unicipalities in
Finland showed that the price for m unicipal collection of waste was, on average 2025 percent low er than those
regions, which rely on competition In the m arket. The results of this survey are questioned by private operators in
Finland.
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222 Competition for the market

For the residential and an all business custom ers w here in-the-m arket com petition isnotpossibble,
the incum bent firm w ill be able t© exercise m arket pow er. Som e form of regulation is essential. The m ost
In portant question regarding the form of this regulation is whether t© establish a perm anent franchise
(essentially a “nom al” regulated m onopoly) orw hether to hold periodic com petitive tendering forthe right
to service them arket?’

As set out In Box 3, competitive tendering is not appropriate for all services. C om petitive
tendering has significant advantages - the tendering process reveals key nform ation about the costs of
providing the underlying service thatare very hard to obtain through conventional regulation . C om petitive
tendering also has certain disadvantages. Th fact, com petitive tendering w illnotlbe appropriate for services:

-  where there is a substantial sunk nvestn ent requirem ent (or equivalently w here the value of
the nvestm entof the Incum bent firm cannotbe objectively verified ex post) ;

- where each tender is idiosyncratic and the ncum bent firm is Iikely to have significantly better
Inform ation about the costs of providing the service than are potential entrants;

-  where som e dim ensions of the requisite serice quality cannotbe objctively verified and so
cannotbe specified contractually and /or agpects of the requisite service quality are politically
sensitive 5o thatam all reductions In quality are politically unacceptable; and

- where there isunlikely t© be adequate com petition in the tendering process.
The problam s of com petitive tendering have been summ arised as follow s:

“First, effective competition in the tendering process m ay not em erge. Sunk costs ncuned in
bidding orasymm etries in inform ation betw een Incum bents and entrants m ay discourage bidding .
Second, once the contract is aw arded the operatorm ay act opportunistically to increase profits by
failing t© fulfil his obligations. For exam ple, the contractorm ay try t© renegotiate the contract
term s In his favour. The operator also has an hcentive to r=duce costs by reduchg service
standards if he can do so w ithout being detected. Such opportunistic behaviour can be held in
check by having tightly specified contracts that Jeave little am biguity in the stendards of service

n 21

required and, coupled w ith this, m onitoring and enforcem entof the contract during its lifetim e” ;
Finally, it isw orth recalling the follow Ing points:

o first, com petitive tendering is nota substitute for on-going regulation. A t the least, on-going
regulation w ill be required t© ensure that contractually prom ised quality stendards arem et. Tn
addition it is comm on in allbut the shortest tenders t© allow the lncum bent firm t© adjustits
prices according t© m ovem ent In underlying costs. The longer the term of the tender, the
m ore sin ilar this process becom es to conventional regulation;

e second, as w ith all form s of governm ent procuram ent, carefiil attention needs t© be paid ©

the tendering process to ensure that the m arket of potential bidders is as large as possible and
to prevent collusion and bid-rigging . This is discussed further Jater in this paper;

29



DAFFELCLP (2000)13

o third, EC procurament rniles require competitive tendering In certain circum stances.
Specifically when services with a value above a cerain threshold are purchased by public
authorities those servicesm ustbe purchased through a com petitive tender.

Ts com petitive tendering appropriate forw aste collection services? First, there is little orno sunk
Tnvestm ent In the case of waste collection . There are no Jong-lived assets in w aste collection and there isa
ready second-hand m arket for the only assets of any iInportance (garbage trucks). There may be some
nvestm entby a firm in good custom er relations, but to an extent this can be contractually verified . Second,
waste collection is a sufficiently hom ogeneous service that potential bidders could, In principle, gain a
good understanding of the costs Involred In waste collection by direct experience in other city m arkets.
The incumbent's nfom ation advantage is therefore lkely to be weak. Third, in the case of waste
collection the basic service quality param eters (frequency of collection, services provided, levels of
custom er com plaints) can be sufficiently w ell specified to allow effective quality regulation 2 On balnce,
w e can conclude thatw aste collection services are a good candidate for com petitive tendering :

“The characteristics of refiise collection Indicate that hone] of these potential problam s is likely
to be significant. The sunk costs of entering the tendering process are lkely t© be low whilst
asymm etries In inform ation betw een ncum bent and entrant are unlikely to be large. A contract
can be specified for refiise collection in which the expected outputs are m easurable and in which
monitoring of compliance is comparatively staightforward. The scope for unconstramned
opportunistic behaviourby contractors is thus not large, provided that senctions can be applied if
there is a failure to comply, as is the case when contracts are subject t© periodic reendering.
Both these factors suggest a priori that refuse collection is a service where tendering is
particularly Iikely to be effective” 2

h fact, competitive tendering for waste collection services is widespread In many OECD
countries. Th D enm ark, for exam ple, 85 percent of local authorities rely on private com panies for w aste
collection and digposal up from 27 percentin 1991). h Now ay, 73 percentof m unicipalities m ake use of
private com panies forw aste collection and disposal. Th Sw eden, the proportion is 63 percent?

T astudy ofUS citlesNelson (1997) finds that 83 percentofU S citles used private providers for

disposal of hazardous m aterials, 72 percent for solid waste disposal, 69 percent for comm ercial w aste
collection and 44 percent for residentialw aste collection 2
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Box 3: The Pros and Cons of Competitive Tendering

Periodic com petitive tendering has both advantages and disadvantages. The advantages are that com petitive tendering
substantially reduces the nform ation disadvantage of the regulator by revealing, through the bidding process, key
nform ation about the true costs of providing the tendered service. A s a result, price regulation under com petitive
tendering can, n principle, is more efficient. The disadvantages stem from what econom ists call “hidden
Inform ation”, and “hidden action” problam s @lso known as “m oralhazard” and “adverse selection” problem s).

The hidden action problam can be explained as follow s - if the successfiil franchisee m ustm ake nvestm ents whose
value is contingent on the renew al of the franchise, and if the regulator cannot obsearve perfectly observe the actions
of the incum bent franchisee, the incum bent w ill have little ncentive to m ake such nvestm ents as the end of the
franchise period approaches. This is one reason why franchises are rare (@nd when they exist, they are forvery long
periods) in Jocal telecomm unications services or local electricity distrbution. n each case, the nvestment in
m aintenance of the netw ork is very hard to obsarve, giving rise to the real possibility that the incum bentw ould allow
the netw ork to deteriorate as the end of the franchise period approaches.

The hidden inform ation problem arises when at the tim e of renew al of the contract the ncum bent franchisee m ay
have superior iInform ation about the value of the contractand the value of any relationship-specific investm ents ithas
made (such as the level of m aintenance of any long-lived assets). R ecognising this inform ation asymm etry, rival
bidders are likely to realise that given the Incum bent’s superior know ledge, outhbidding the Incum bent is likely to
Jead t© a Joss. A s a result, rival bidders are likely to be deterred.

A further disadvantage w ith com petitive tendering is the possibility for “hold up” - the possibility that after the
contracthas been tendered, the contractw ill notbe easily enforced, providing an opportunity for the successful bidder
o threaten to withhold senvices or to Jlow er quality in an attem pt to extractbetter contract term s and conditions. The
contractw ould notbe easily enforceable if the successfiil tenderer (or its owners) held few assets orw as judgem ent
proof (ie., too poorto pay the dam ages associated w ith breach of contract) .

Faced w ith the threatto w ithdraw service from a judgem entproof operator, the Jocal authority has two choices -t re—
tender the contract or to renegotiate w ith the incum bent firm . There are two reasons why the local authority m ight
choose t© renegotiate rather than sim ply re-tender. First, the cost of an ntermuption of service m ight quickly becom e
very large. A ccum ulated w aste quickly becom es a public nuisance and a health hazard . Second, com petitive tendering
is not costless. The regulator m ust put significant care mto goecifying the term s and conditions of the services
required and the details of the tenderprocess. If the com bined costs of the nternuption In service and the costs of the
tender itself am ount to, say, $5 m illion, the opermtor could, after obtaning the franchise, seck a renegotiations,
know Ing that the Jocal authority would allow up t© $5 m illion In concessions rather than repeat the entire tender
process. Tndeed, anticipating this, rival bidders may overbid by up to $5 million, fully expecting t© extract
concessions eX Post .

This effect can be offsetby requiring successfiil bidders to posta bond of $5 m illion, which is foregone in the event
of non-perform ance or unsatisfactory perform ance before the nom al end of the life of the contract?® or offset by
tBking nto accounta firm ‘s reputation at the tim e the successfiil tenderer is chosen. A firm is less likely to breach its
contract term s if itconsiders thisw i1l threaten its opportunity to w In tenders n the sam e or other regions in the future.

A s with conventional regulation, it is not possible to ensure that quality is m aintained in a com petitive tendering
process w ithout explicit quality-assurance regulation. Nelson (1997) en phasises that som e services have a quality
dim ension @which he calls “political sensitivity”) which is difficult to incorporate nto a contract or to m onitor once
the contract is negotiated. A s discussed in Shleifer (1998), where quality is not easily observable, com petitive
tendering w illnotbe possible, and in-house provision of these services is essential.
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223 Cost-efficiencies of competitive tendering in solid waste services

Several studies have attam pted t© m easure the efficiency gains from com petitive tendering n
solid w aste collection Table 2 sum m arises the results of these studies. Tt isw orth noting here the follow Ing:

— IntheUS, Savas (1977) surveys 2052 cities covering one third of the U S population and finds
that collection costs were 20 percent higher, on average, when city rmather than private
contractors w ere used for residential w aste collection;

— iIn Canada, M cDavid (1985) finds that collection by city-owned enterprises was 40 percent
more expensive than private residential w aste collection. Private collection crew s were 95
percentm ore productive due to the use of bigger capacity vehicles w ith an aller crew s, m ore
use of efficiency bonuses and low erw ages;

— In Switzerland, In a survey of 103 Sw iss citdes in 1970, covering half the Sw iss population,
residential refuse collection by private contractors was found t© be on average 20 percent
cheaper than public collection’

— in the United K Ingdom , In the vears before the ntroduction of compulsory com petitive
tendering in 1988, Domberger et al (1986) find thatw aste collection costs are low er by 22
percent In those local authorities w here private contracting has taken place. They also find
that costs are Jow erby 17 percent In those cases w here the contractw as aw arded to the local-
govermm entow ned or “In house” waste sarvices provider, dem onstrating that it is the effect
of competition, rather than the ownership effect of privatisation which was inportant in
achieving these nitial costs savings:®®

— In Denmark, surveys show thatin 1990-1991, those D anish m unicipalities thatm ade use of
com petitive tendering experienced an average cost saving of ten percent;

— In Noway, a study by the competiton authority found that the costs were the lowest
(NOK 596 5) for those m unicipalities, which had held a tender, open t© all com panies. The
costs w ere significantly higher for those m unicipalities which had restricted the num ber of
com panies nvited to participate n the tender or had used procurem ent afler negotiations
(NOK 6585 and 649 4, regoectively).

Table 2: Summary of cost savings from private contracting for refuses collection

Authors Country Date Reported Savings

Savas and Stevens USA 1975 M unicipal collection 2937 percentm ore
expensive

Pomm erehne and Sw itzerland 1977 Private contractprovision som e 20 percent

Frey cheaper

Ham ada and A oki Japan 1981 M unicipalcollection 124 percentm ore
expensive

M cDavid Canada 1984  Public collection 40-50 percentm ore costly

Dombergeretal UK 1986  Com petitive tendering reduces costs by

around 20 percentw ith no evidence that this
is at the expense of quality of service

Source: Parker (1990), Table1,p 660.
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Crtics of com petitive tendering have argued that these cost savings arise from reductons n
workers’ wages and/or reduction In service quality. A survey by the Nom egian com petition authority
suggests that quality had not been significantly affected at least in com petitive tendering n Noway .
39 percent of the m unicipalities surveyed said that quality had Increased and 52 percent said that quality
had stayed the sam e w ith com petitive tendering . O nly eightpercent of the m unicipalities surveyed said that
quality had deteriorated.

An UK sudy” attempted to dentify more closely the source of the underlying cost savings of
com petitive tendering. Tt was found that in the case where a contract is com petitively tendered to an
outside private contractor, three-quarters of the 22 percent cost savings identified can be atixbuted to
In provem ents In technical efficiency (1e.,m ore efficientuse of w orkers and capital equiom ent) rather than
Jow er Input prices. Iterestingly, In the case where a contract was let to an in-house govermm entow ned
provider, only tw o-fifths of the 17 percent cost savings could be attributable t© in provem ents In technical
efficiency .Cubbm etal (1987) note:

“Som e comm entators have asserted that the savings are largely the result of pecuniary losses of
those In em ploym ent through Jow er wages and fringe benefits. O ur results do not support that
view . They indicate that for those authorties w ith private contractors, the bulk of the savings can
be attributed to in provem ents In technical efficiency —w hich is physical productivity ofbothm en
and vehicles. Only a anall residual ram ains that can be attrbuted to other, pecuniary factors.
Paradoxically, for those authorties that retaned an in-house team, technical efficiency
In provem ents accountad for only about 40 percentof the cost savings. The ram aining 60 percent
may be due to significantm anpow er reductions, leading too much low erm an-vehicle ratios. ...
A Ilematively, the n-house team s m ay be Jess efficient than private contractors and m ay reduce
their em ployees’ rates of pay In order to ram ain com petitive. A lthough both factors would be
consistentw ith the findingsw e do nothave any directevidence of the later” °

224  Theéefficient price and revenue structure

A Ithough larger com m ercial producers of w aste m ay be charged perunitof w eight orvolum e of
the waste that they produce, it appears that m ost Jocal authorities iln OECD countries do not charge
residential or am all business producers of w aste by w eight or volum e of w aste produced . Tnstead, the Jocal
authority directly pays the w aste collection provider from public funds. The m arginal charge for producing
extraw aste is zeros. Is this the optim al structure of prices?

Putting aside any extemalities, for the m om ent, the principles goveming the optin al stucture of
prices I this, or any other industry, are w ell known. Under an optin al pricing structure, consum ers w ould
pay a margial price equal t© the margmnal cost of collecting an additional unit of waste. Due t© the
econom Jes of density, the revenue from the m arginal com ponentalone is unlikely t© be sufficient to cover
total costs. The ram ainder of the costs could be recovered through a fixed charge on the consum er or

(argely equivalently) through general tax revenue >

There are how ever certain negative extemalites associated w ith waste collection and disposal.
Landfills inpose aesthetic and health costs on neighbours and Inchemators generate air pollution and
produce hazardous residue. These negative extermalities raise the total or “social” cost of disposal. Ifw aste
producers do not face these costs they m ay have incentives t© produce too much waste. K innam an and
Fullerton (1997) summ arise the situation n theU S as follow s:
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"M ost comm unites n the United States pay for m unicipal solid waste services using general
revenues or monthly fees that do not vary per unit of garbage collected at the curb. Thus
households think that m ore garbage is free. This public provision m ight be wananted if the
saervice were non-excludable, but providers can indeed extract a price per unit of garbage
collected. An ncreasing num ber of com m unities have begun to sell special stickers or tags that
mustbe attached to any bag of garbage at the curb - or else itw ill notbe collected. This local
policy Innovation can have several beneficial effects. The price per bag of garbage can help
reduce housechold generation of garbage that must be put In a landfill, help mrmise revenue,
alleviate budget problem s, and allow for property tax reductions. Ik provides incentives for
recycling, com posting, and even for source reduction —dam anding less packaging at stores” 22

Th practice, there are difficulties associated w ith unitpricing of w aste. Th particular, depending on
the level of the charges, charging for waste may induce households in engage in activides which is
Tnefficient or positively hamm ful. For example, waste collection charges based on volme may induce
households to expend effort com pacting their waste, when this is m ore efficiently carried outby a large
com pactor?’ Charging on the basis of weight, mather than the num ber of bags, is adm histatively m ore
com plex and is not feasible in practice.

M ore in portantly, charging for waste m ay induce houscholds to dump theirwaste illegally, on
back roads orvacant Jots. Fullerton and K Innam an (1996) estim ate the reduction of garbage in response to
a user fee and find evidence that illegal dum ping m ay account for one-third of the reduction. O f the 1422
households surveyed by R eschovsky and Stone (1994), 20 percent adm itted t© buming their own garbage
In regponse t© a user fee and 51 percent said they thought that illegal dum ping had ncreased . Fullerton and
K nnmam an (1995) show thatwhen illegal dum ping is a problam , the optim al collection feem ay be close t©
zero 2 T essence, when illegal dum ping is costly t prevent, dum ping represents a form of extemality,
w hich can be reduced by subsidising (ather than raising) disposal prices.

T any case, the effect on waste volum es that arises from not charging forw aste collection m ay
be amall. h a 1997 study Fullerton and K Innam an com pare 100 cites that use garbage pricing w ith m ore
than 800 thatdo not. That study concludes thathouscholds are relatively unregponsive to user charges —on
average a ten percent ncrease I stickerprices cuts quantity by only 0 3 percent’”

If charging for waste collection increases incentives for illegal dum ping, is there som e pricing
m echanism , which can achieve the efficient outtom e w ithout relying on waste collection charges? T
principle, itm ay be possible t© provide the sam e ncentive t© reduce waste through a tax on packaging,
com bined w ith a subsidy paym ent for recycling . An exam ple of this systam is the comm on depositrefind
system on recyclable beverage contaners >

2.3 Competition issuesin the solid waste industry

Having exam ined the role for com petition In the w aste m anagem ent Industry, we now exam ine
the mle of com petiton authorities n addressing com petition issues n the waste industry . W e w ill focus
particularly on com petition enforcem ent and the role of com petition authorities In assisting the desion of
com pettive tendering processes.
231 Conventional competition enforcement in the waste industry

The above analysis has highlighted thatm any parts of the solid w aste Industry w i1l not sustain
high levels of com petition and som e parts of the industry w illnotsustain com petition atall. C om petition is
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likely t© be lim ited In the m arkets for w aste digposal and w aste collection from am all and m edium -sized
enterprises. In these m arkets, active com petition enforcem ent is necessary to sustain com petition. R ecent
com petition cases In the w aste m anagem ent Industyy have involved concems about concentration (in both
the collection and digposal sectors) and access t© essential facilites. T both cases the com petition
authorites in posed conditions w hich relieved the com petitive in pact.

— IntheUS, the DoJ recently challenged a proposed m erger betw een W aste M anagem ent Inc.
(the largest waste collection and digposal fitmn in the US) and Eastem Environm ental
Services, which provides waste collection and digposal services In New Y ork, New Jersey,
Pennsylvania, Delaware and Florida. A ccording to the DoJ, the proposed m erger would
substantially Jessen competition for waste collection or waste digposal sarvices n nine
m arkets, Including the digposal of New Y ork C ity’s residentialw aste follow ing the closure of
the city’s only lendfill n 2001. Th many of these markets, the combination of W aste
M anagem entand Eastem w ould have leftonly tw o m ajor com petitors. The D oJ announced a
settlem ent w ith these com panies In January 1999 In which the companies agreed t©o divest
w aste collection and brdigposal facilites n New Y ork and several other citdes

— Tn Canada, In a case nvolving the acquisition by Canadian W aste Services, Thc. of assets of
WM IW aste M anagem ent of Canada, Thc., n Edm onton, A Toerta, the Canadian C om petition
Bureau required the divestiture of certain collection routes and equiom ent serving the an all-
and-m edium sized enterprises m arket togetherw ith the divestiture of a w aste transfer station.
Th addition, the Com petition Bureau required that a nam ed com petitor be given costhbassd
access to one of the Jandfill sites nvolved in them erger.

A nother com petition concem relates t© the effect of contractual anangem ents on barders to entyy .
Barrers to new entry In the com petitive segm ents of the waste collection industry can be raised usihng
various contractual arnangem ents, such as long-term contracts and requiram ents for several m onths notice
of term nation of the contract - this Iim its the rate atw hich contracts can be Jost to com petitors. T addition,
entry barrers may be raised w ith price-m atthing clauses - allow Ing the incumbent firm t© match any
outside offer. Such price-m atthing clauses have been found to be anti-com petitive in other ndustries.

232 Enhancing competition in tendering processes

The efficiency and com petitiveness of com petitive tendering can be enhanced through careful
attention t© the tendering processes. Th particular, attention should be paid to:

2321 The specification of the services to be provided and the selection of fim s eligible to bid

The geographic region over which collection services are to be provided should be neither too
an all nor too large. The region should be large enough to allow successfiill fim s t© exploit
econom des of scale and density . O therw ise, firm s serving neighbouring regions would have a
com petitive advantage, as they w ould be the only firm s able to exploiteconom esofdensity.Asa
m entioned earlier, cost studies suggest that collection econom jes are exhausted ata region size of
50 000 nhabiants.

N either should the geographic region be so large as t© 1im it the num berof firm s, which w illbe In
a position to provide the sarvices requested. W here the size of the city or distrdict is m uch larger
than them ninum efficient scale of collection, consideration should be given to breaking up the
region Into several smaller pieces and tendering each piece sgparately. This allows for
perform ance com parisons betw een the firm s serving the different regions, reduces the disruption
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2322

2323

2324

associated w ith Joss of service from a single firm and enhances the likelihood that several firm s
will be In a position to compete when the tim e com es for re4endering. Th D enm ark the third
Jargestm unicipality O dense) split its geographic area nto fourparts and nvited ssparate tenders
for each of the four regions. As a tool for securing adequate com petition n the future, the
Swedish city Uppsala divided its area nto sub-regions and organised tenders for each region
sequentially w ith one tender com Ing up forrenew al each year.

The tendering processes should not Iim it the num ber or nature of the fim s, which are eligible to
com pete w ith requirem ents such as restrictions on foreign oroutof+egion ownership.

The disclosure of nform ation aboutbids

A s discussed In the CLP moundtable on procuram ent, tendering for m unicipal services may be
prone to collusion - it is Iikely that the sam e few firm s w illm eet each other repeatedly n m ary
different m arkets over time and are likely to develop explicit or implicit policies to lessen
com petition betw een them . The tendering processes should be careful not to aggravate a tendency
tow ards collusion.

Successful collusion requires the ability to detect and punish deviations from the cartel
agreem ent. C ollusion w ill therefore be facilitated by policies, which require the use of public
auctions or the disclosure of all of the bids sulom itted In a secretbidding process. Even disclosure
of the w Inning bids alonem ay allow a cartel to detectdeviations from their agream ent. A lthough
Jaw s requiring disclosure in public tendering m ay rile out this possibility in m any countres, from
the competition perspective it is prefermble therefore t© use sealed bid auctions, without
disclosing the results. C oncems about political favouritism could be m et by the establishm ent of
an Independent agency (such as the com petition authority) w ith responsibility for overseeing all
public tenders and w ith access t© all of the bids.

C om petition enforcem ent-A ccess to essential facilities on a non-discrim inatory basis

Competition In the tendering processes is enhanced by conventional com petition enforcem ent,
Including ensuring access to essential facilites. T som e regions, com petition In digposal facilities
m ight be strictly lim ited or non-existent. T these cases, fimts, which do not own digposal
facilities, w i1l be ata com petitive disadvantage in the tendering process, lim iting com petition in
the waste collection tenders. T these cases competition can be enhanced by ensuring that
potential collection firm s are guaranteed access to digposal facilites on non-discrin natory
grounds if they are successfiil in tendering. A coess by a rival to a digposal site was Inposed as a
condition of a merger In the Canadian case m entioned above. An alemative and preferable
solution is to sgparate ownership of digposal and collection facilities and/or t© prevent ow ners of
disposal facilites from participating in tenders for collection.

Ensuring com petitive neutrality

T many cases, a division or subsidiary of the Jocal governm ent itself is In a position to provide
the services, which are being purchased by tender. Should local-govermm entow ned enterprises
be allow ed to participate In com petitive tenders? The answ er depends upon w hether or not the
Jocal govermm ent is able t© establish its own subsidiary on an equal footing w ith private sector
com panies.

“G overmm ents and thelr agencies operate In environm ents which confer on them a number of
advantages and disadvantages relative to the extemal suppliers of sarvices. For example,
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govermm ent agencies are often exem pted from govermm ent taxes and charges. Public ownership
may provide effective immunity from bankmiptey, but may also bring with it m ore onerous
acoountability orem ploym entcbligations” 2

Competitive neutrality is ensured when public and private sector suppliers face dentical
regulatory, legal, financial and adm nistrative arrangem ents. Th m any countries, public suppliers
are required to operate under the sam e Jegal structures as private sector firm s (“corporatisation”).
A t the Jeast, public suppliers should operate as comm ercially autonom ous units, w ith ssparate
accounts, form ally separated from all agpects of contractm anagem ent and liable for all relevant
taxes and charges cluding an appropriate rate of retum on capital®

3. Conclusion

Local govermm ents, no Jess than national or state governm ents, can have a significant In pacton
the economy. However, local govermm ents do not necessarily face mncentives to implem ent efficient
regulation and In som e cases, central govermnm ent legislation Iim its theirability t do 0. Local govermnm ent
Incentives for efficiency seam t© be w eaker the am aller the level of their revenue that Jocal governm ents
raise them selves.

One sector n which local govemm ent activity is particularly inportant is the solid waste
managem ent sector. Like pos@l delivery, solid waste collection exhibits econom ies of density.
C onventional com petition in the m arket for residential s01id w aste collection is likely to be strictly 1im ited.
As a result, most Jocal govemm ents either provide this service them selves or contract with private
providers. Theoretical considerations show and am pirical studies confirm that solid waste collection is a
sarvice, which is likely to be more efficiently provided by the private sector. The lim ied scope for
com petition in m any parts of the solid waste Industry suggest a role for active com petition enforcem ent
and oversight of the com petitive tendering process to ensure the sustainability of com petition .
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10

11

12

NOTES

The OECD publication "M anaging A cross Levels of G overnm ent” (1997) surveys and describes
this diversity .

Carlsen notes: “The existence of extemalities provides a rationale for central [control of local
govermm ent]. C omm unities have incentives t© gpend too little on services that produce benefit
spillovers or attract poor households and o much on services that attract firm s and w ealthy
taxpayers” .Carlsen (1995),p44.

Carlsen (1995),p44.
Carlsen (1995),p44.
Carlsen (1995),p56.

This argum ent is made with regpect to the withdrawal of central finds from a sgpecific or
ndividual Jocal govermm ent. Tt is true that a general reduction in central govermm ent fuinding o
all Jocal goverments (leading to a rise In Jocal taxation) could be completely offset by a
reduction In central taxation, so thaton balance Individual taxpayers are no w orse off.

Carlsen (1995),p 43-44.
Lopez-de-Silanes, Shleiferand V ishny (1997),p 459.

See D ombergeretal (1986),p.70.The abolition of C om pulsory C om petitive Tendering, as itw as
known,w as announced m 1998.

A lthough com petition m ay be able to be sustained at the boundary betw een the areas served by
each fim and competition may be possible if two or more companies provided sufficienthy

Stevens (1978),p 445.

T one Canadian case these custom ers were found t© be sarved using a different technology
(frontend loading trucks) than either residential or ndustral customers and were held to
constitute a distinct m arket. The Canadian C om petition Bureau identified four distinct product
m arkets In non-hazardous solid w aste collection: “ @) the comm ercial lifton-Joard service, alo
known as frontend service, nvolves the collection of contamners of waste from frontend trucks
from custom ers who generate a significant quantity of s0lid waste and are often restaurants,
offices, and am all comm ercial establidhm ents; ©) the ndustrial m arket, also known as roll-off
service, is required by ndustrial custom ers who generate Jarge am ounts of w aste, which is often
not com pactible. The large containers used to collect this waste are Joaded onto flatbed trucks
and teken to dry digposal sites; €) the residential m arket nvolving the collection of amall
quantities of waste from ndividual residences and apartm ents pursuant t contracts w ith cides,
towns and municipalides. Contiacts are generally awarded on the basis of tenders; d) the
recycling market mvolving the collection of recyclble s0lid waste from residences and
apartm ents. Like residential service, this service is provided under contracts w ith citdes, towns
and m unicipalities, a significantportion of which are aw arded on the basis of tenders” . C anadian
C om petition Trbunal, n the m atter of an acquisition by Canadian W aste Services Tc., of cerain
non-hazardous s0lid w aste m anagem ent assets of WM IW aste M anagem ent of Canada, Tc. in
Edm onton, A berta.CT-98 /01
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See Stevens (1978).

C anadian C om petition T'ribunal, In the m atter of an acquisition by C anadian W aste Services Thc.,
of certain non-hazardous solid w aste m anagem entassets of W M IW asteM anagem entof Canada,
The. n Edm onton, A berta.CT-98 01

“In the amay of public sarvices, refuse collection displays perhaps the greatest anay of
organisational practices” .Y oung (1974),p 45.

Young (1974),p 45.
Young (1974),p 46.
See Stevens (1978).

This Informm ation is @ken from a 1998 study by the N ordic com petition authorities “Exposing
Local Serwvices To Competition” ®onkunanseutsetting av Kommunal V irksomhet,
1 August1998).

The A ustralian hdustry C omm ission has prepared a very detailed study on the use of com petitive
tendering . See Thdustry Comm ission (1996).

D om bergeretal (1986),p.72.

Y oung notes: " summary, a workable conttact system for refiise collection would entail a
carefully constructed set of contract specifications to attract a sufficient num ber of com petent
bidders; a perform ance bond requirem ent on collection firm s; a division of the govermm ental
Jurisdiction nto a num ber of contract areas, each Jarge enough to econom ically supporta single
collector; ..  [and] a govermm ental capability to m onitor conttact com pliance. Existing contract
systam s do not alw ays m easure up to these requiram ents. But contracting seem s to be the one
systam for fully private collection which can m aintain the proper efficiency incentives and avoid
the dis-econom des of open com petition” .Y oung (1974),p60.

D om bergeretal (1986),p.73.

This inform ation is t@ken from a 1998 study by the Nordic com petition authorities “Exposing
Local Serwices To Competition” Konkunensautsettng av Kommunal Virksomhet,
1 August1998).

Nelson (1997),Table III,p 92.

One problem w ith perform ance bonds is that it exposes the successfill firm to rsk that itw illnot
e able to perform for reasons outside its control. If the bidding firm s are rigk averse, their risk
exposurem ay be reduced @t the costof ncreased possibility forhold up) by low ering the size of
the bond orby shortening the Jength of the contract.

Pomm erehne and Frey (1977). Parker (1990) also cites studies by Hirsch (1965), Pier et al

(1974), K itthen (1976), Edwards and Stevens (1978) and Bennett and Johnson (1979). See also
the survey by D om bergerand Jensen (1997).
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Fora crticiam of this paper see G anley and G rahl (1988) and the subsequentreply by D om berger
etal (1988).

Cubbmn etal (1987).

Cubbin etal (1987), p53-b4. The importance of ownership as a long term factor in efficiency
w as highlighted by a further study several years laterby Szym anski (1996). This study found that
the mnitial cost reductions enjoyed when a contract for waste collection was com petitively
tendered did not Jastw hen the contractw as ket to an In-house provider. The research found thatin
the 3rd, 4th and 5th vears of a fiveyear tender, the costs of an in-house provider were not
significantly different ncurnred in the yearbefore com petitive tendering w as Introduced.

Strictly speaking, if the general taxation m echanism s are distortionary (@s virtually all are) then
there is a shadow cost associated with maising tax revenue. The marginal price for waste
collection should, in this case, be raised above m arginal cost to the point where the distortion
from raising an extra Sone In the w aste m arket due to the price above m arginal costm atches the
distortion caused by 1raising an extra Sone from general taxes.

Kimaman and Fullerton (1997), pl. The authors identify 148 communites that have
In plem ented curbside recycling and charge a price perbag.

Fullerton and K Innam an  (1996) find that In regoonse to a collection charge the num ber of bags
collected dropped by 34 percent, but the w eight only dropped by 14 percent, suggesting that
householdsw ere stuffing 37 percentm ore in each bag.

Provided, of course, that the negative extemality from illegal dum ping is greater than that from
legal disposal.

Fullerton and K Imam an (1997).
See Fullerton andW u (1998).

Pittsburg, Bethlehem A llentown, Cham bersburg-C arlisle and Scranton, Pennsylvania, M iam i-Ft
Lauderdale and suburtan Tam pa, Florida.

Thdustry Comm ission (1996),p34.

See Idustry Comm ission (1996), recomm endations 12-21.
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NOTE DE REFERENCE

I ntroduction

Dans presque tous Jes pays de ’OCDE, Ja rdéglam entation ntervient a plusieurs niveaux de
gouvernen ent. B ien que Je groupe de travailn®2 du Com ité du droitetde la politique de Ja concurrence se
soit axé sur la r¥glem entation m ise en e uvre par la ¥gislation et Jes insttutions nationales, Ja m achine
gouvemean entale —a savoir Ja législation et Jesm oyens de création etd dpplication de cette législation — se
m anifeste tant aux niveaux supranatonal (Elles 1'O0M C et 1'Union européanne) qu’hifra-natonal Etats,
Lander, ou régional et Jocal, villes ou comm unes) . C hacun de ces niveaux de gouvemen enta le pouvoirde
créer des Jois, des r&glanentations et des insttutions qui conditiorment de maniere significative
lT’'exploiation dune entreprise. La présente note se concentre sur l'activité des collectivids locales en
matere de réglamentation. Dans beaucoup de secteurs, comme celui des déchets solides, les
réglam entations et nstitutions créées au niveau local ont une influence bien plus grande que la
r&glem entation nationale (ou desEtats).

L ‘obetdu présent docum ent estde présenter 1’éude relative a Ja réglan entation des collectvités
Jocales par un exam en du dle et des caractéristiques des regles et institutions de ces m ém es collectivitgs
tout comm e une étude du secteur pour lequel e le des collectivités Jocales est prin ordial - a savoir le
secteurdes déchets solides.

V oici Jes points clé du présentdocum ent :

— I'ntervention des collectivités Jocales a un effetdirect sur de nom breuses activités. L ‘éventail
des Interventions possibles de ces demieres dans Jes activités économ iques estaussi vaste que
celuide l’adm nistration centrale. B ien que 1I’influence de toute autorit® locale soit faible par
mpport a B dimension de l'économie nationale, leffet cumulé de lensamble des
hterventions des collectivitdés locales peut ére considérable par mpport a 1'économ ie
nationale,

—  Jor=gu il existe plusieurs niveaux dadm nistration, il s’agit de savoir quel est le niveau qui
convient Je m Jeux pour recourir ponctuellam ent a des nterventions réglem entaires. Une telle
décision passe par 1"équilibre de deux forces - souhaitde "subsidiarit®", ¢’esta-dire réducton
au niveau le plus inm édiat, d'une part, et souhaitd’éviter Jes effets de "retom bée" de l'autre.
Les décisions qui convienment aux collectivitds Jocales com portent celles pour qui la
subsidiarit estprin orxdiale etdont les effets de retom bée sur d’autres régions estnégligeable.
D ans d’autres décisions, en revanche, Ja portge de 1'action des collectivités Jocales est 1im itde
pardes décisions ¥gislhtives et réglem entaires des niveaux d &dm nistration plus élevés,

—  les collectivités locales recoivent souvent une part de Jeur financement sous forme de
transferts provenant de niveaux supérieurs dadm nisttration. L utonom ie des collectivités
Jocales est généralam ent lin itde par les contrdles ¥Egislhatfs et les conditions attachées a ce
financem ent. C es contrdles et conditions visenta com penser Ja tendance d‘un el financan ent
a assouplir les contrantes budgétaires que subissent Jes collectivités Jocales. En général, plus
la part du financem ent que l'adm mistration centrale octrole aux collectivids locales est
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élevée, plus faible est la crédibilite dune m enace de sanction de dépenses par un retrait de
fonds dont userait l’adm nistration centrale, et, par conséquent, plus faidbles sont les
ncitatons a contrdler Jes dépenses,

— a I'nstarde l'adm histration centrale, les collectivites Jocales doivent prendre des décisions
pour choisir les sarvices dont elles veulent se doter et notamm ent les services qu’elles
souhaitent obtenir du secteur privé. En effet, certains services, en particulier ceux dont la
qualité est difficile a vérifier contractuellam ent, et dans certaines conditions lim itdes, se
prétent davantage au secteur public. Par ailleurs, d’autres services relevent plutdt du secteur
privé quoiqu’ils solentassujetts a des réglan entations ou a des appels d’offre réglan entaires,

— le secteurdes déchets solides com porte deux grandes branches, Ja collecte des déchets, d'une
part, et leur évacuation, d‘autre part. Les sarvices de collecte des déchets solides
S'apparentent aux services de transport, sam blables eux-m ém es a Ja distribution du courder.
Les économ des de densit® sont, certes, lin itges pour les clients produisant de grandes
quantiteés de déchets ou des déchets nécessitant une manipulaton soécifique (comme
I'"évacuation a un moment bien précis), pour lJa majpritd des partculiers et des petites
entreprises, les économ des de densité sont telles qu ‘il est préférable que cette prestation soit
assurée parune seule etm ém e entreprise,

—  éantdonné quilny a généralam entpas de possibilite de concurrence "sur lem arché" dans le
secteur de Ja collecte des déchets des particuliers ou des petites entreprises, une ceramne
form e d'Intervention des collectivités Jocales s’in pose dans ce secteur — soit sous form e de
m onopole réglam ent®, soit par un appel d’offres. L ‘appel d’offres est plus efficace quand il
n‘y a pas de gros Investssan ents Inécupérables concemant les rapports entre collectivités
Jocales et soum issionnaires, et quant Jes soum issionnaires extérieurs peuvent obtenir une
nform ation de bonne qualit® sur Je colitde prestation du service. C es conditons s’appliquent
a Ia collecte des déchets solides. D ans beaucoup de pays de I'OCDE, l'appel d’offres est la
form e prédom nante de réglem entation des services relatifs aux déchets solides,

— Jes déchets solides reviennentassez chers a transporter sur de Jongues distances, ce qui lim ie
le marché géographique des mnstallations d’évacuation. La réglan entation en matere de
concurrence dans ce secteur devrait velller & garantr que les fusions et rapprocheam ents
horizontaux ne 1im itentpas Ja concurnrence dans le processus d‘adjudication pour les collectes
ou Jes insallatons d‘évacuation disponibles. Parailleurs, elle deviaitaussiveillera ce que les
fusions et rapprochem ents verticaux n’empéchent pas la concurnence en autorisant une
entreprise qui occupe une position dom hante a restreindre ou a em pécher Ja concurrence sur
l'autrem arché,

— Ja concurrence peut étre aussi renforcée en portant une attention particuliere a un processus
d'appel d’offres propran ent dit, par des décisions concemant Ja r&gion ou cesm ém es appels
d'offre peuvent éxe octroyés, en garantissant que Jes soum issionnaires potentiels ne serajent
pas exclus de l'offre, en lin itant Ja divulgation d’nform ation si une offre aboutt, en veillant
a ce que Jes soum Issionnaires potentiels ajent acces aux histallations essentielles et, enfin, en
assurantune neutralit® dans Ja concurrence entre foumisseurs publics etprivés.

44



DAFFELCLP (2000)13

1 Réle des collectivitéslocales dansla réglementation

11 Caractéristiques générales des collectivités locales

Dans lespaysde ’OCDE, 'adm inistration centrale n’a pas Je m onopole en m atere de Jégislaton
et de r&glem entation concemant Jles entreprises. En fait, dans les pays de ’'OCDE, I'ntervention de 1'Etat
dans 1’économ de ntervient régulierem ent a chacun des grands niveaux dadm inistration - supranational
(comme I'OM C ou 1'Union européenne), national (ou "cental"), régional [Etats, cantons ou Lander) et
Jocal fmunicipal, commune ou ville). Chacun de ces niveaux dadm nistration crdée des lois et des
nstutions quipeuventavoirune influence tres forte sur I'exploimtion d une entreprise.

Les détails précis concemant Ja structure des gouvermen ents des pays de ’OCDE -nombre et
nature des niveaux de gouvemen ent, pouvoirs qui sont exercés a chague niveau, pouvoir de percevoirdes
Inpdts ainsi que les rapports financiers et juridiques qui existent entre Jes niveaux d&dm inistration -
difftrent de m anidre spectaculaire entre les pays de YOCDE.! Néarm omns, le présent docum ent dentifie
certanes grandes caractéristiques du 18le des collectivités Jocales (villes, m unicipalités ou comm unes) dans
1’économ de.

En rrgle générale, Jes questions réglem entaires que rencontrent les décideurs des collectivités
Jocales et les nstrum ents ré&glam entaires disponibles sont Jesm &n es que celles auxguelles sont confrontés
les décideurs de 1'adm nistration centrale. L éventail d’interventions possibles des collectivités Jocales
dans les activigs économ igues est aussi vaste que celui dont dispose 1'adm nistation centrale — In pdts et
subventions, entrées et sorties des Intervenants, contrdle des biens, qualit® des biens et services foumnis,
conttdle des formes d’organisation des entreprises, contrdle d’activids spécifiques, m archés publics,
attribution de franchises, sans oublier les questions de propriéte.

Bien que Jes activités des collectivités Jocales varientbeaucoup d'un pays a l'autre etd'une ville
a l'autre, I'Intervention de ces demieres est particulierem ent In portante dans les activités économ igues
suivantes :

— ré&glam entation et Foumiture de Biens Publics Locaux (services ou les collectivités locales
garantissent tant Ja prestation que Je paiem ent du m ém e service), dont e réseau routier local,
Ja police et Jes sspeurspom piers, les jardins publics, Ja voirde et I'éclairage public, la lute
contre Jes nondations et I’'enneigem ent,

— ré&glam entation et Prestation des Services Locaux a caractere m onopolistique (services ou les
collectvités Jocales garantssent Ja prestation du service par un seul fourmnisseur), dont Ja
collecte et l'évacuation des déchets solides, eau et eaux usées, trangports en commun,
foarfois) électricité Jocale, distrbution de gaz ou t&lévision par cible et (raram ent) services
postaux ou tlécom m unicatons,

— ré&glam entation et Prestation des Services C oncurrentiels Locaux (services ou la collectivité
Jocale garantit Ja prestation d ‘une partie du service dont Ja globalité est foumie parun nom bre
In portant d’entreprises concurrentes), dont (parfois) Jogem ents publics, éducation publique,
santé publique, m aisons de retraite, creches, services de Joisirs, pisches, etc.

Bien que I'nfluence dune collectivitt Jocale puisse étre Iim itfe par mpport a la wille de
1’économ de nationale, I'influence cum ulée de I'ensam ble de I'intervention des collectvités Jocales peutétre
considérable dans 1’économ de nationale. La figure qui suit donne une indication de Ja w@aille relatve du
secteur des collectivités Jocales dans les pays de ’'OCDE en présentant l'ampleur des recettes de ces
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demiéres par pporta l'ensamble du PIB . C e rapport se situe entre 7,5 pour centet 15 pour centpour I
plupartdes paysde 'O CDE, Ja seule exception flagrante éant les pays nordiques pour lequel Je secteurdes
collectivités Jocales enregistre des recettes de 1'ordre de 16 a 32 pourcentdu PIB .

Figure 1: Recettes des collectivitéslocales en proportion del’ensemble du PIB (1996)
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2. Toutes les nform ationspour1996, a l'exception de 1'Egpagne, I'Talie, la G rece, I'Trande (1995) et la R éoublique Tcheque (1994)

12 Place des collectivités locales dans la structure gouvernementale

Quelles sont Jes actions ré&glan entaires qui relevent, de préférence, des collectivités locales ? En
regle générale, quels sont Jes principes qui devraient guider Jes décisions concemant Je choix du niveau
d &dm inistration approprié pourm enera bien des actions réglem entaires goéeifiques ? Pourquoi I'ensam ble
de la réglam entation n’estl pas assuré par l'adm nistation centrale ? A 1I'nverse, pourguoil toute la
r&glem entation n’estelle pas sin plem entdéléguée aux collectivies Jocales ?

Le niveau approprié dadm hnistation pour toute htervention émanant de lautori® publique
dépend de 1I’é&quilibre de deux principes - principe de "subsidiarit?", d ‘une part, etprincipe selon lequel Jes
décisions deviaient étre prises a un niveau d &dm nistratton assez élevé pour éviter des effets de "retom bée"
ou extérieurs surd’autres régions.

Le principe de subsidiari® peut ére rdaumé comme le principe selon lequel les décisions
devraient étre prises a un niveau dadm inistration aussi bas que possible. C e principe découle du concept
éoconom igque du colitde saisie etde trangn ission de 1’inform ation . Si Jes populations locales differentdans
Jeurs préférences, Jeurs caractéristiques et Jeurs ressources et si Ja comm unication de 1'inform ation est
coliteuse, Ja décentralisation et Ja délégation aux collectivitds Jocales est un m écanism e qui garantt un
m eilleur usage de 1'nform ation Jocale, de sorte que Ja r¥glam entation Jocale reflete m jeux Jes conditions
Jocales et Jes biens publics Jocaux concordentdavantage avec les préférences de Ja population concemée.

N otons, par ailleurs, que Ja décentralisation et Ja déégation ont Jeurs lim ites en raison de ce que
1’on peutappeler Jes effets extemes ou de retom bée entre régions :
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— chaque ré&gion prse isolment a peu de chances de prendre les bonnes décisions quand
certains colts se répercutent sur d’autres régions, comm e ce peut éxe le cas avec ceraines
formes de pollution, voire avec des restrictions liées aux échanges ou aux fhux
d’'investissam ent ;

— deméme, les r&gions ont peu de chances de prendre Jes bonnes décisions quand cerains
avantages se répercutent sur d’autres ré&gions. A nsi, des nvestssem ents exceptionnels
réalisés dans l'enseigneam ent supérieur peuvent attrer des éudiants d’autres régions qui
retoument chez eux des qu’ils ont obtenu Jeur dipldme. D ‘autre part les am éliorations
apportées aux grands axes routers profitent généralam ent aux producteurs et consom m ateurs
des régions voisines. Dans la plupart des pays, le réseau rmouter local est du ressort des
collectivités Jocales, tandis que les grands axes autorouters relevent de l'adm nistration
centrale ;

— enfin, Ja r¥¥glam entatdon économ ique a un niveau d &dm nistration donné n‘est sans doute pas
possible (niprobablam entefficiente) pourune sociét quidétentun m onopole naturel ecdont
1"échelle d efficience est aupérieure & la région couverte par ce niveau d adm histation 2

Les probkmes de retombée sont accentués par le fait qu’a des niveaux nhffrieurs de
gouvemen ent, les groupes d'mtérét, du fait de Jeur din ension supérieure a celle de Ja collectivité Jocale
concemée, sont souventplus concentrés etplus am é&n e d’influencer le processus décisionnel.

Dans le cas du secteur des déchets solides que nous exam nerons clapres, les questons
nt&ressant Jes biens publics (comm e 1’hygiene publique) ne se posent gqu’au niveau local, sibien que les
effets de retom bée éventuels sur d’autres régions sontm neures et 1'échelle d efficience des entreprises de
collecte des déchets solides n'est pas plus grande que celle des petites m unicipalités. Par conséquent, ce
secteur se préte a une réglam entation au niveau local.

13 Controles de I'administration centrale ou des éats sur les politiques menées par les
collectivitéslocales

L ‘efficacit®, lefficience et Ja qualité de Ja r&glem entation des collectivités Jocales dépendenta la
fois de Ja capacit® des collectivités Jocales a m ettre en e uvre une réglan entation de grande qualité etde
Jleurs m otdvations a le faire. La volonté des collectivités Jocales a m ettre en e uvre une réglam entation de
haute quali®® est foncton, en parte, de facteurs budgéaires, comme les hciatons apportées aux
collectivités Jocales pour ré&duire les colits au m axin um . U ne collectivité Jocale quiestpeu ncitde a réduire
les colits au m axinum a peu de chances de se Jancer dans une réglem entation efficace des secteurs placés
sous sa resgonsabilitd. Or, les Incimtions apportées aux collectivités locales pour mamtenir une
r&glem entation efficace et réduire Jes colts au m axin um dépendenta Jeur tour de Ja nature etde 1'am pleur
du financem ent provenant d’autres niveaux dadm inistration. Aussi avonstnous l'Intention, dans cette
Section, d'explorer brievem ent Ja nature du contrdle de 1adm histration centrale sur les collectivités locales
en nous axantplus particulieram ent sur l'effet des transferts ntergouvemen entaux.

Dans presque tous Jes pays de ’'OCDE (voir Figure 2), les collectivités Jocales recoivent une
parte de Jeur financam ent de niveaux supérieurs dadm nistration. La part d'un tel financem ent varie
beaucoup dun pays a l'autre. La part de l'autofinancan ent des collectivités Jocales, soit une m esure de
1"autonom de" de ces demieres, est énoncé dans la figure qui suit. Les collectivids Jocales en A utriche,
Islande, Suéde, Suisse etaux EtatsUnis leventplus de 75 pour centde Jeurs propres fonds, contrairam ent
aux PaysBas, en rlande etau R oyaum e-Unidont l’autonom de financiere est inférieure a un quartde Jleurs
reSsouUrCes.
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Figure2: " Recettespropres’ au niveau local en pour centage de I’ ensemble des r ecettes locales
(1996)
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Les adm nistrations centrales subventionnent Jes dépenses des collectivités Jocales pour plusieurs
1aisons que nous n'aborderons pas dans le présent docum ent. A insi, Ja gestion et Ja collecte de ceraines
form es d’in pbts shccomm ode m deux de I'ntervention de 1adm mnistration centrale. En outre, cette demiere
Joue un rOle dans la péréquation des dépenses entre régions.

Cependant, étant donnés Jes problam es que les niveaux supérieurs dadm inistration peuvent
rencontrer Jorsqu ‘ils déleguent cerains niveaux de financem ent, le fait de Jaisser ce financam ent sous la
responsabilité din niveau supérieur d &dm nistration a pour effet d’am olndrir le lien qui existe entre les
dépenses et Jes In pdts Jocaux, atiEnuant, de ce fait, les contraintes budgétaires des collectivités Jocales.Ces
effets, r¥¥duisent, a Jeur tour, Ja m ottvation des collectivités Jocales pour prendre des m esures destinées a
accroltre 1efficacit® et a réduire les dépenses. Les adm histrations centrales réagissent par des paquets de
m esures congues pour renforcer cette m otivation, a savoir les contrdles ¥gislatifs directs et Ja spéeification
de conditions précises pour lusage des transferts entre différents niveaux adm nistadfs.

L 'effet des transferts entre différents niveaux dadm inistration sur Ja m otivation des collectvités
Jocales est ilustré par 1'expérience de Ja N orvege. En 1986, Ja N orvege a essayé d’am éliorer Je system e
d'ncitations destinées aux collectivités locales en ram plagant un réseau de réglem entations et de dons
soécifiques (ou "liés") parun system e de dotations globales. " C ette réform e a pour but de rom pre le lien
entre Jes décisions de dépenses Jocales et Je niveau des transferts entre différents niveaux adm nistatfs, de
sorte que Jes collectivités ocales sodentm ises face au colitd bpportunite de chaque activité " ? C ependant,
ces réform es se sont soldées par un échec car, comm e nous l'expliquons clapres, un el system e n’a pas
élin Iné l'atti®nuation des contraintes budgéaires auxquelles sont confront@es Jes collectivités Jocales. En
1996, Jes é¥m ents ¢k de cette réform e onté® nversés. B ien que Je system e de dotations forfaitaires ait été
officiellem entm is en place, de nouvelles attributions et réglan entations ont sapé la justficaton d'une
telle réform e.

C arlsen conclutque Ja réform e a échoué parce que Jes collectivités Jocales sont confrontées a des
obligations budgétaires peu contraignantes :
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"Pendant la période couverte par la présente éude, les collectvids centrales ont affect®, a
plusieurs reprises, des attributions supplém entaires a Ja collectivité Jocale concemée afin d’éviter
des coupes budgétaires ou de stim uler des activiés particulieres. C es nterventions ontencouragé
Ja ré&gion a m ener une politque budgéaire expansionniste. A u fur eta m esure que de nouveaux
proets ouisaient les capacitds financieres locales et m enacaient les activitds existentes, =a
collectvité Jocale fixait des coupes pour des projets politguem ent sensibles afin de déclencher
lattrbution de subventions supplém entaires. C ette politique Jocale a entrathé des contre-in esures
de Ja partde 1&@t, quia ntroduitde nouvelles attributions affectées a un en ploidéterm né, ansi
quln contrdle adm histatf direct des afin de forcer le pouvolr Jocal a rduire les dépenses
totales eta ajuster le dosage budgétatre .

Signalons que Ja raison essentielle de 1'échec des réform es norvégiennes estdue a I'Incapacité de
1’adm nistration centrale de regpecter son engagem entde ne pas allouerde nouveaux financem ents :

"Comm e plusieurs autres réform es du secteur public des années soxante-dix et du début des
années quatre-vingts, le system e norvégien de dotations globales reposait sur 1'hypothese selon
laquelle Je gouvemean ent deviait étre prét a encourir le colit politique de Ja m ise en place des
structures budgétaires des niveaux nférieurs de la hiérarchie adm nistrative. C ette hypothese
s'estrévélée réaliste. Pour chacune des septannées couvertes par 1'éude, I'éata di foumirdes
attrbbutions supplém entaires a Ja suite des différentes crises survenues... Dans Ja mesure ou le
grand public estim ait que des attributions pouvaient étre affectées, les politiciens Jocaux avaient
toutes les maisons dutiliser la statdgie des décisions budgétaires pour obtenir des dons
supplm entaires. Dans Je cas contaire, ces demiers auraient é& considérés persornnellem ent
responsables des coupes budgétaires effectuées au niveau local.”

Le vle de Ja crddibilite et de Ja volont d’att#nuer les contraintes budgétaires des collectivités
Jocales estabordé plus Join dans 1’'encadrén® 1.
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Encadrén® 1: problémesliésa |’ engagement del'administration centrale et au faible poids des contraintes
budgétaires sur les collectivités locales

En général, plus Ja participation de 16dm hnistration centrale dans Je financem entdes ressources de Ja collectivité Jocale
estélevée, plus grandes sontsa m otivation etsa capacite a exercerune nfluence sur Jes décisions prises au niveau local
en m atiere de réglem entation. C ependant, ce principe subit des exceptions notables. Les system es d’/incitation m is en
place par 1'adm inistration centrale pour Influencer Je m écanism e décisionnel Jocal, comm e tous Jes schén as ncitatdfs,
doivent tenir com pte de Ja question de Ja crédibilité etde 1’'engagem ent. Les problem es de crédibilité se posenta deux
é&yards : pram rem ent, Jles schém as mcitatfs ne devmaient pas com porter Ja pergoective dactions dont il est prévu
qu kelles devront étre m enées par 1adm nistration centrale et que cetie demiere ne pounait pas s’engager de m aniere
cré&dible a réaliser a posteriori . D euxiem em ent, 16dm nistration centrale doit étre capable de s’engager de m aniere
cré&dible a ne pas faire usage des inform ations nouvelles apportées dans Je cadre du schém a incitatif.

Supposons par exem ple qu ‘un system e ncitatif aitprévu e blocage de certains fonds par 16dm histration centrale dans
e cas ou Ia collectivité Jocale ne se conform eraitpas a certanes exigences. Les collectivités Jocales disposentalors de
deux altematives a ce financem ent central, qui sont l’em prunt et Ja fiscalit® locale. Si Ja collectivité locale et les
électeurs concemés savent que 1'état apportera une aide financiere en cas de faillite, le fait de continuer a sendetter
reste 1 a un sentin ent d'm punité élevé, avec pour conséquence peu de m otivation pour se conform er a 1'exigence
nitale.

L 5dm histration centrale peutréagira cela en lim itent lendettem entde Ja collectivité Jocale ou en im posantune regle
an péchant toute alde financiere (comme cést le cas aux USA ). M ais Ja dim lnution de Ja part de 15dm inistration
centrale dans Je financem ent des ressources se tradulrait par une réduction des dépenses publiques au niveau Jocal ou
par une augm entation de la fiscalite Jocale. Si Ja collectivite Jocale estim e que 1adm histration centrale ne peutpas,
din pointde vue politique, skngager a dim Tnuer son niveau de participation, Ja r¥duction des dépenses publiques au
niveau Jocal qui découlera de ce constat aura tendance a seffectuer par Ja suppression des services générant 1'im pact
politique le plus élevé pour ladm histration centrale, comm e par exemple Ja sant®, 1&ducation ou les prest@ations
sociales.

D ans ce dom aine, 16dm nistration centrale peut in poserdesm inim a de prestations afin de forcer Ja collectivite Jocale a
recourtr a Ja solution de lsugm entation de Ja fiscalit® Jocale. C ependant, Jorsque Ja part de 1adm mistration centrale
dans Je financem entestélevée, une réduction, sim nin e soitelle, de cetie participation entrane une augm entation tres
In portante de Ja fiscalité. En prenantun exem ple dans Jequel 16dm nistration centrale foumit 90 pour centdesm oyens
de Ia collectivité Jocale, Je fait de r&duire de cing pour cent de cette participation etdonc de Ja faire passera 85 pour
cent nécessiterait une augm entation des revenus liés a fiscalit® Jocale de dix pour cent a 15 pour cent, Soit une
progression de 50 pour cent des taxes locales. O, il est peu probable, dun point de vue politique, que lbn puisse
appliquer des variations fiscales d tne telle am pleur. En conséquence, Ja m enace de voir 1adm nistration centrale retirer
sa participation financiére n kstpas crédiblke et Jes ncitations & se conform erd lexigence mitiale sont ibles’ .

Supposons enfin que Ja collectivité Jocale parvienne a réduire ses dépenses en conséguence de Jam ise en place dun
system e Incitatif. Siladm histration centrale nestpas en m esure de sengager de m aniere crédible a ne pas rduire sa
participation dans le flnancem ent de cette collectivité Jocale, cetie demiere va adopter e raisonnem ent consistant a
penser que ses efforts de réduction des dépenses publiques serontdans le futur "récom pensés" parune din inution des
ressources qu klle regoit, avec pour consdquence supplm entaire un affaiblissem ent de Ja m ottivation a sattaquer en
pram der lieu a Ja r&duction des dépenses. C e phénom éne, connu sous Ja dénom mation d’effetde cliquet", accom pagne
tous Jes system es contractuels d inciation .

Une solution possible a ces problem es consiste a augm enter Ja part des recettes Jocales provenantde Ja fiscalité Jocale
(en étendant Je champ d&Spplication de cette fiscalit® ou par délégation dautorité pour ce qui conceme le niveau de
certanes taxes locales et de Jeur collecte) : une telle m esure a pour effet de ¥duire Il proportion de participation
financiere que 15dm histration centrale peut soum ettre & conditions, m ais aussi de renforcer la crédibilité de Ja m enace
de suppression de 1aide financiere si Ja collectivité Jocale ne se soum etpas a ces conditions.
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Il est fr\quentque 1échelon adm nistratf supérieur cherche a exercerun contrdle sur le processus
de décision de Ja collectvité locale, ent par lJa ¥gislaton que par le fait de soum ettre lattribution de
ressources a conditions. C arlsen note que :

"T¥tude des relations entre adm Tnistration centrale et collectivité Jocale m ontre que le contrdle par
15dm inistration centrale des décisions Jocales en matiere de financament est une pratgue
Jargem ent répandue. Les allocations spécifiques (¢ esta-dire soum ises a conditions) représentent
une proporton significative de lensemble des tansferts de crédit effectués entre différents
niveaux dadm nistation dans la plupart des pays hdustrialisés. ... L &dm nistration centale
contrdle égalem ent Jes processus de décision en m atiere de dépenses publiques Jocales via toute
une gamm e de reglan ents et digpositions adm nistrattves, qui com prennentdes m Indn a in posés
etdes hterventions directes dans lesdits processus”

C itons quelques exeam ples de ce que certains éats des E atsU nis ne perm ettentpas ou In posenta
leurs collectivités Jocales : nterdicton de sengager dans des emprunts a court teme, plafonds
dendettem ent, exigence de budget équilibré, nterdiction de recevoir une aide financiere de 1Etat. Ces
restrictions sont pensées pour renforcer la contrainte budgéaire pesant sur les collectivités locales, et il
néest pas surprenant que, dans lensamble, "le renforcem ent des contramtes budgéaires auxquelles sont
soum JSSSS Jes collectivités Jocales aille de pair avec une plus forte probabilite d extermalisation des services
publics".

Un autre m oyen dont digpose 15dm inistration centrale pour nfluer au niveau ¥gislhtf sur =
ré&glem entation locale se manifeste par lbbligatdon de recourir a lappel dbffres ouvert. En 1988,
15dm inistration centrale britennique a pris Ja décision d bbliger Jes collectivités Jocales am ettre en place un
processus dappel dbffres pour un cerain nombre dactvités ou de services com prenant notemm ent la
collecte des déchets, e nettoyage de Ja voirie et des batm ents publics, lentretien des flottes de véhicules,
des parcs et egpaces verts ansi que la foumiture de repas’’ Le parlem ent italien exam e actuellem entune
Joivisanta in poser Jam &n e obligation aux collectivies Jocales ialiennes.

2. Promouvoir la concurrence dans!'industrie des déchets

Apres avolr présent® un certain nom bre de points ayant trait a Ja place que prend Ja collectvité
Jocale dans la régulation de lactvitd économ ique au niveau local, nous allons m antenant aborder un
secteur spécifique dans Jequel Ja collectivité Jocale pue un le In portantpar 1'mfluence qu klle exerce sur
Ja nature de lactvité économ ique, a savoir le secteurde Ja collecte etde 1¥vacuation des déchets solides.

2.1 Nature del'industrie des déchets solides

211 Demande en collecte et évacuation des déchets

Lesm énages et Jes entreprises produisent des déchets solides qui gpparaissent comm e des sous—
produits non désirés de Ja consommation et de Ja production. La demande en services liés a cette
production de déchets résulte de Ja dem ande exprin ée par Jes producteurs et Jes consom m ateurs de voir ces
déchets enlevés et évacués conform én ent a Ja ré&glan entation. Le secteur de 1'ndustrie des déchets peut
étre divisé en deux grandes com posantes : Ja collecte et 1évacuation. La collecte s&pparente a queljues
détails pres a un sarvice de livraison ou de transport, du lieu de résidence du clientau site d’élin ination.
Une fois arivée a ce site, les déchets peuvent étre triés ou taités de toute autre m aniere avant déte
ncinérés ou stockés dans un site d enfouissam ent.
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Les pram ieres form es dactons en m atiere de services 1iés aux déchets se m anifestent sous Ja
form e de traitem entautonom e comm e 1incinération a dom icile, 1incinération comm erciale a petite échelle,
le transport ndividuel de déchets vers Ja décharge et/ou Jes actions comm erciales de recyclage.

212 Caractéristiques des colts liés a la collecte des déchets

La collecte des déchets présente une structure de colits samblable a celle de nom breux autres
"réseaux" ou secteurs de services destinés au public comme Ja distrbution du courrder, la foumiture
d¥&lectricit®, de gaz ou d &m issions de lévision par Je cdble. Le colitm arginal de Ja collecte de déchets a
partr dun foyer supplén entaire est faible Jorsque ce foyer a déa fait 1bbjet dlne collecte par véhicule
soécialis?, a condition que la collecte supplén enaire reste dans Jes Iim dtes de Ja capacit® du véhicule
utdlist. De plus, un &l systtm e autorise des économ les de densit® significatives, a condition que =
fr¥quence des collectes survienme a ntervalles suffissmm ent espacés pour que la collecte touche
pratquem entchaque foyerpendant Ja durée de Jam &n e toumée.

La présence d ¥conam ies de densité perm et de penser qu il ne seraitpas possible de m antenir les
conditions dlne concurrence traditionnelle ntra-m arché dans Je secteur de Ja collecte de déchets pour les
m énages et les petites entreprises ™ C ette hypothése est confim ée par la recherche sur le terratn . U ne étude
menée par Stevens constate que dans Jes comm unes am éricaines ayant autoris® Ja concurrence sur le
marché, les colits sont de 26 a 48 pour cent plus élevés que dans marché équivalent dom né par un
m onopole privé placé sous contrdle du pouvoir public. Stevens note égalan ent que "ce constat peut étre
attrbué aux frais de facturation et autres charges relatives a Ja non-exclusivité dans un secteur donné du

w1l

m arché qui sontsupporEs parune entreprise dans un contexte d accords concurnentiels"

Aucune éconam Je de densité ne sem anifeste dans Ja fourmniture de services de collecte aux grands
producteurs de déchets (ceux quigénerent régulieram entde plemns cam ions de déchets), pour Ja collecte de
déchets mhabiuels ou exceptionnels dans Je cadre de Jaquelle ke facteur tem ps estpris en com pte ou pour
celle de déchets nécessitant une m anjpulation gpéciale. Ces sarvices peuvent donc étre foumis dans un
cadre concurrentiel.

Entre ces deux extrém es — Jesm énages quine produisentque de faibles volum es de déchets et Jes
hdustrels qui les générent en tres grandes quantite®s -, on dénom bre un univers de petites et m oyennes
entreprises produisantune quantit? de déchets ne pem ettentpas d atendre qu tine benne de taille ordinaire
soit IGTIplE pour étre collect®e. Dans ce type de marché, Ja concurmrence ne peut quétre lim itde et

M algré Ia présence évidente déconom ies de densit®, les économ ies déchelle pouvent éte
obtenues dans Ja collecte de déchets sont peu In portantes et dépendent éroitam ent du niveau m ndn um
defficacit® des cam onsdbennes, qui reste nvariable. D es études ontm ontré que des économ des d échelle
sont possibles dans ce secteur en augm entant e nom bre des véhicules utilisés, pour des villes d environ
50 000 habiants au maximum . Pour des agglomémations plus grandes, les colits augm entent
proportionnellem entau nom bre d habitants

La collecte de déchets présente a de nombreux égards des analogies frappantes avec la
distribution du courrier : comm e cette demigre activitd, elle représente une fomm e de service de transport ;
comm e pour le courrer, Ja collecte de déchets Inplique la liviaison dbbjts de tailles et de fomes
différentes soum ises a des degrés durgence et a des contraintes de m anjpulation égalam ent différente.
Dans la distrbution du courrer, cest dans la distrbution de lettres au porte-a-porte et a hntervalles
suffisants pour assurer une distrbution a Ja m ajorité des foyers que Jes économ Jes de densité sont Jes plus
significatives. D em é&mn e, on obtent les économ ies de densité Jes plus fortes dans Ja collecte de déchets au
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porteaporte a des mtervalles suffisants pour garantr que la collecte touche la maprite des foyers
concemés. Lorsque le facteur tam ps revét une in portance partculiere (cesta-dire Jorsque Ja volonté de
payer pour lurgence lem porte sur le gan résulant des économ des de densit®, comm e cest Je cas pour le
courrer urgent), Ja distribution du courrier peut seffectuer dans un cadre concunrentiel. Dans uneméme
Jogique, dans le cas de déchets devant étre évacués dans un délai court ou dans le cas de quanti®s
In portantes ou exceptionnelles de déchets, Jes économ Jes de densité sontnégligeables. C e type de service
peutluiaussi étre gpporte dans un cadre concurrentiel.

Les déchets, une fois collect®s, reviemment cher a transporter autrem ent quen tes grandes
quantités fpar chem In de fer ou transport fluvial) . Par conséquent, Ja portge géographique des m archés de
Ja collecte des déchets est souvent lim ife, comm e lest Ja concurrence entre opérateurs dnstallations
d'évacuation. Les oolts élevés liégs a lbbtention dautorsations dbuverture de nouveaux sites
denfouissam ent ou d'ncinération augm entent encore Jes économ des d échelle et constituent des obsacles
pour Jes candidats a lentrée sur cem arché. Le Bureau de Ja politique de concurrence note que :

“la création, l'exploiation et l'extension de sites d'enfoulssam ent sont entravées par =a
com plexité, Je colt et Ja Jongueur de la procédure d’approbation et de contrdle réglam entaire.
Etant donné que l'exigence pram ire & laquelle doit répondre tout site proposé est l'absence
d'attente a l’'environnem ent, Je choix des lieux d’in plantation estextr@&n em ent lin it& par rapport
a la zone de collecte qu'ils doivent desservir. C ‘est pourquol les obsacles adm nistatfs et
politiques a I’entrée sur Jem arché de 1’évacuation des déchets sontsi difficiles a summ onter. Tlest
rare que Jes sites d’enfouissem ent solent exploites de m aniere non ntégrée, sauf s’il s'agitd’un
service géré par une m unicipali?. En conséquence, il estpeu probable que l'entrée d'un nouvel
opérateur ou 1'extension d'un site existant ntervienne en tem ps opportun ou suffise pourprévenir
la distorsion de Ja concurrence” . ™

213 Organisation de I'industrie des déchets solides
Il existe difffrentes approches visant a résoudre les problemes liégs a lbrganisation et =
réglam entation du secteur des déchets” . Ces approches peuvent étre déerites sous Ja ome de lun ou
lsutre des élém ents contenus dans Jes quatre grands groupes ci-dessous :
@) lanature de Ja concurrence "sur lem arché" autorisée ;
(o) Janature de Ja concurrence "pour lem arché" (gopeldbffres) ;
(©) laprovenance des ressources perm ettantde financer le service ; et
@) Janature du contdle (quelqu ilsoit) enm atere de prix etde qualité du service.
Les différentes pratiques en m atiere d brganisation du secteur des déchets peuvent étre égalem ent

représentées comm e un ensam ble de com binaisons com posées de 1un ou lautre des élém ents fourmnis dans
le @bleau cidessous :
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Tableau 1 : différentes méthodes d'organisation del'industrie des déchets

Groupe Approche possible
Concurrence "sur ke Pasde concunence Un certain niveau de Pas de restriction
m arché" autoriste (franchise concurrence autoris? /  aux postulants pour
exclusive) pour cerains clients tous Jes typesde
clients
C oncurrence "pour le Franchises Franchises Franchises ram ises
m arché" perm anentes (sur perm anentes pour régulierem entsur le
Jongues périodes) certaines catégories m arché
de clients
Origine du financement  Financem ent Fancem entapportt  Financem ent
entierem ent alafoisparla entierem entapport®
apport& par la collectvi® Jocale et par lutlisateuretle
collectivité Jocale par lutlisateur consomm ateur
Contrble des prix Touslesprix sont  Lesprix relatdfsa Aucun contrdle des
contr®lés certaines catégories prix
dutlisateurs restent

non contr®lés

Le pram ier groupe porte sur la nature de Ja concurnrence qui sexerce a l'ntérieur du m arché. Le

service estHl gpporté par une seule entreprise, un nom bre défini d entreprises ou un nom bre d entreprises
illim it# ? En principe, le choix savere différent selon les différentes catégories de clients. La concunence
peutpar exam ple étre significativem ent restreinte pour la clientele de particuliers, alors que 1bn autorisera
une concurrence sans restricton pour la collecte des déchets industriels. Aux EatsUnis, Jes solutions
retenues difffrentd tne ville a lautre :

'"Dans certaines communes de 1Et@at dOregon comme Eugene, ou dans certains districts ne
relevant pas de lautorité de Ja région urbane de Los Angeles, ... les entreprises chargées de =a
collecte ne sont soum ises qué lbbtention dun agrém ent. Le pouvoir public n'impose aucune
Iin ite au nom bre d sgrém ents qu il délivre ; dem &m e, ni Jes prix ni Jes services ne font lbbjtde
soécifications préalables. ... D ans certaines villes, comm e Los Angeles ou W ashington, D C ., la
collecte des déchets Industriels est soum ise au libre Fu de Ja concurrence alors que celle des
déchets des particuliers ne lest pas. ... Il est fr¥quent que des entreprises de collecte privées
obtennent des franchises sur une base dexclusivitt. Un tel sysEme nterdit a dautres
htervenants privés toute possibilitt dbpérer sur une zone dans laquelle une entreprise en
franchise d exclusivité détent déR un agrém ent."

Le deuxiem e groupe porte sur Ja nature de Ja concurrence quisexerce sur Jem arché. D ans Jes cas

de figure ou Ja concurrence sur Je m arché est strictem ent 1in ite (par exam ple a une entreprise unique),
question se pose de savoir si cette entreprise est choisie par Je biais d un processus d sppel d bffres régulier,
ou bien si elle est ferm em ent Insallée dans cette position . Pour citerun exam ple, Ja ville de Seattle (USA )
organise des appels d bffres pour des périodes de cing ans :

" Seattle.... attribue Ja m oitié N ord de la ville a une entreprise et Ja partie sud a une autre. Les
term es des contrats sont éablis par Ja ville... et la période du m arché est fixée a cing ans. Les
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ressources sont collectées par Ja ville et distrbuées aux entreprises en foncton dune formule
basée sur la population etprécisée dans ke contat"’

Le toisiem e groupe conceme la provenance des ressources. La collecte des déchets et les
services Iiés a Jeur évacuation sont-ls financés par des ressources publiques (in pdts), ou par facturaton
aux utlisateurs, ou parune com binaison de ces deux system es ? Le niveau de Ja partdu financem entpublic
aura évidem m entune mnfluence sur 1'im portance de Ja partdu service qui est facturdée aux entreprises etaux
particuliers. Comm e on le verna plus loin, des charges im portantes pesant sur lutilisateur peuvent 1sm ener
a r&duire sa production de déchets, a m ettre en place des politiques de recyclage et gérer ses déchets de
manire autonome. De méme, si le colt de Ja collecte et de 1&vacuation des déchets est éleviée, les
partculiers peuvent éte tentds de se débamasser de leurs déchets de maniere illégale, avec pour
conséquence une augm entation des problam es de pollution etde santé publique. Enfin, des charges éleviées
peuvent faire grim per le colit de Ja protection environnem entale ainsi que Je prix a payer pour obliger les
partculiers a faire collecter et traiter Jeurs déchets dans un cadre 1égal.

Le demier groupe porte sur Ja nature des contrdles effectués en m atiere de prix et de qualit? du
service.D ans Je cas ou se serajent Jes clients quipayent Ja collecte et 1évacuation des déchets, comm entle
prix de ce service @ condition quily en aitun) estil conrd®lé ? Dem ém e, comm ent Ja qualit® du service
estelle garantie ?

Une autre approche comm uném ent utliste dans Ja foumiture de services dans le secteur des
déchets doit étre m entiormée, m &n e si elle ne peut ére considérée comm e un groupe a elle seule. On
constate dans Ja pratique que de nom breuses villes fournissent des services en matere de collecte de
déchets par I'ntem &iaire de Ja collectivitd Jocale elleméme (ou, ce qui revient au méme, par
I'nterm &iaire dine entreprise publique). Cette entreprise est susceptble détre confrontée a des
concurrents privés sur e m arché, dem &n e qu elle peut étre am enée a participer a des appels d bffres face a
des organisations relevant du privé. Il peut arriver égalem ent que lentreprise publique tire ses ressources
des clients et soit soum ise a un contdle effectif de ses prix. Constiue un cas partculier lentreprise
publicque disposant dune franchise totale et exclusive, enteram ent financée par des ressources de nature
fiscale.

Une étude conduite en 1976 aux EtatsUnis a m ontrd que 80 pour cent des m énages am éricains
bénéficiaient de services apportds dans le cadre de lune des tois stuctures suiventes, a savoir () un
m onopole public [dans le cadre duguel une én anation de Ja collectivité Jocale dispose du droit exclusif de
collecter les déchets a 1aide de ressources foumies par les autorit®s) ; (i) unm onopole privé [dans le cadre
duquel une entreprise privée dispose du dmwit exclusif de collecter les déchets a laide de ressources
foumies par les autorités) ; et (ii ) un cadre concurrentiel (entrée et sortie libres dans le secteurdes services
de collecte des déchets). L Btude a égalem entm is en évidence le fait que 15 pour cent des résidents se
débarrassent eux-m &m es leurs déchets en Jes am enanta des sites prévus & ¢ ‘esteffet®

2.2 Lerdle dela concurrence dansla collecte des déchets

A pres avoirexposé les grands principes régissant le secteurainsi que difffrents m oyens em ployés
pour Je réguler, nous allons m antenant concentrer notre propos sur lanalyse du le que doit jpuer la
concurrence dans ce secteur. Comm e Jes observations précédentes Je suggerent, ce rdle sera différent selon
les m archés. On peut cbserver en pram der lieu que Ja concurrence sexercera plus facilem ent en présence
d entités produisantde grandes quantités de déchets.
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221 Concurrence sur le marché

C om pte—enu des économ des de densité identifiées plus haut dans cette éude, Ja concurrence peut
se révéler nefficace dans le cas ou Ja clientele se com poserait de particuliers et de petites entreprises.
Cependant, certaines villes des EtatsUnis et de b Fnlnde ont adopt® un sysEme autorisant la
concurrence sur ce type dem arché. La sitnation prévalanten Finlande estdécrite dans 1lencadrén? .

En présence de gros producteurs de déchets, il est toupurs possible davoir un systme de
concurrence traditionnel sur le marché. Comme dans dautres secteurs de 1¥conom e, Ja concurrence
devientun facteur de baisses de colits et de prom otion de 1'nnovation technique.

Dans Je cas ou la collectivité Jocale finance tout ou parte des services relatifs a Ja collecte des
déchets, une concurrence sur Je m arché serait in possible dans le secteur des gros producteurs de déchets
tentque Jes entreprises rivales ontacces au m ém e financem entque celuidontbénéficie lentreprise tulaire
dum arché.

Encadrén® 2 : concurrence sur le marché— Collecte des déchets des particuliers en Finlande®

La Finlande faitpartie des - relativem ent - rares pays a avoirun system e de concurrence sur le m arché pour
Ia collecte des déchets des particuliers. 61 pour centdes comm unes finlandaises (couvrant42 pourcentde la
population) ont adopté un system e dans Jequel chague m énage est cbligé de conclure individuellem ent un
contrat avec une entreprise de collecte et dévacuation des déchets. Les copropriétes ont égalem ent la
possibilité de procéder a des appels dbffres pour ce type de services. Le Ol de Ja collectivité Jocale se
Iim ite a exercer une form e donnée de contrdle, qui consiste a fixer Ja nature des déchets concemés par ce
system e, les prix que les grandes entreprises sont autorisées a pratiguer et a ndiquer les régions dans
lesquelles Jes entreprises doiventproposer leurs services.

O n dénom bre en m oyenne deux, quatre entreprises de collecte etde trangport de déchets par com m une, avec
un pic a 13 dans certains cas. En 1997, les autorités finlandaises chargées du contrble de Ja concurrence se
sont livrées a une étude des conditions dans Jesquelles Ja concurrence sexercait sur ces m archés, et ont
constaté que 1a ou Ja concurrence était peu active, les prix du m arché se situajent au niveau du m axin um

stipulé par Jes collectivités Jocales, alors que ces prix éaientplus bas dans Jes com m unes ou le libre jpu de Ia
concurrence sexercaitpleinem ent.

C eranes collectvités Jocales ont récemm ent décidé de se toumer vers un system e d encheres géré par la
comm une. Plusieurs raisons expliquent ce changem ent. La pram ire réside dans Jle colitassocié aux m esures
visanta faire appliquer 1bbligation in posée aux particuliers de contracter des services. Siun m énage refuse
de payer, lentreprise peut résilier le contrat et refuser d enlever les déchets; M ais la responsabilit de la
collectivité locale vis-a-vis de lenlevem entdes déchets dem eure.

D euxiem em ent, dans Ja Iigne des économ des de densité abordées par ailleurs dans e présent docum ent, des
études ontm ontré que Jes prix de Ja collecte des déchets en Finlande sem blent plus bas dans Jes comm unes
qui assurent elles-n é&m es ce service que dans celles qui pratiquent Ja concurnrence sur le m arché. L étude
menée en 1997 par Ja K omm unfrbundet @ssociation de com m unes) en Finlande a m ontré que le prix de la
collecte des déchets par Ja comm une était en m oyenne de 20 a 25 pour cent plus bas que dans Jes régions
pratiquant Ja concurrence sur Je m arché. Il va sans dire que les résultats de cette étude sont contestés par les
opérateurs privés opéranten Finlande.

2.2.2  Concurrence pour le marché

Dans le cas dune clientele composée de partculiers et de petites entreprises pour lbquelle la
concurrence sur Jlem arché est in praticable, lentreprise tiulaire sera en m esure d Exercerun certain pouvoir
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sur Je m arché. D ans ce cas précis, une form e ou une autre de contrdle devient nécessaire. La queston la
plus Inportente concemant ce type de contrdle consiste a savoir sil faut sén tenir a4 un systtme de
franchise perm anente (essentiellem ent sous Ja form e dn m onopole "norm alem ent” contrdlé), ou procéder
3 des appels d bffres & Itervalles réguliers pour latribution du droita opérer sur lem arché 2

Comm e on peut Je voirdans lencartn®3, le system e de 1appel d bffres ne convientpas a tous les
types de services. S il com porte des avantages indéniables — il révele notamm enten m atiere de colits sous-
“Acents des données essentielles qui sont tres difficiles a obtenir dans Je cadre dun contrdle traditbormel, il
nest pas exam pt d'nconvénients, et, dans la pratique, ne convient pas aux catgories de services ci-
dessous :

o Jorsgque les fnvestssan ents imécupérables sont Inportants (Ou, ce qui revient au méme,
Iorsque I valeur de linvestissament de lentreprise tiulaire ne peut pas éte vérifié
objectivan enta posteriori) ;

e Jorsque chague adjudication est particuliere et que lentreprise tiulaire est susceptible de
digposer de données sur Jes colits 1iés a la foumiture de ces services sensiblem entm eilleures
que celles dontdigposent Jes candidats potentiels ;

o Jorsgque ceralns agoects du pré reguis en matiere quali® de service ne peuvent pas étre
vérifiés en toute objectivit® et ne peuvent donc pas étre goécifiés contractuellem ent, ou
Jorsqu il sagit d agpects politiquem ent "sensibles" au point qulne réduction de Ja quali? du
service, sim Inin e soitelle, est inacceptable d Un pontde vue politique ; et

e Jorsque Je processus d sppel d bffres sam ble ne pas faire 1objetde Ja concunrence voulue.
Les problm es 1iés au system e de 1'adjudication peuventétre résum és comm e suit :

"Le pram ler problm e réside dans 1'absence possible de concurrence réelle dans le processus de
m Ise en concurrence. Les frais imécupérables 1iés a Ja soum ission des offres ainsi que le déficit
d'nform ation dont souffrent les postulants par mEpport aux tmilaires sont des facteurs
susceptibles de décourager les candidats potentels. D euxiam em ent, une fois e contat signé,
l'opérateur peut saisir toutes Jes occasions d’augm enter ses profits en ne respectant pas ses
obligations. L ‘opérateur peut ainsi tenter de renégocier le contrat en sa faveur. Il est égalem ent
tent® de réduire ses colits en dim fnuant Je niveau de ses pres@ations s’il peut le faire sans éte
repéré. C e type de com portam ent opportuniste peut étre tenu en échec avec des contrats ré&digés
avec précision, Jaissant peu de flou quant au niveau de service requis et, parallelam ent, des
m oyenszzl)enn ettent d’assurer le contrdle et l'exécution de ces contrats pendant Jeur durdée de

Enfin, un appel des points suivants s’In pose :

e primo, le system e de I'appel d’offres ne peut se substituer a une régulaton perm anente, dont
le ©le m ninum est de vérifier que les sandards de qualit® prom is contractuellem ent sont
bien regpect®s. D ‘autre part, il est habituel dans tous les system es d’adjudication (sauf les
plus courts) d'autoriser I'entreprise tulaire d’ajuster ses prix en fonction de 1'évolution des
colits sous—pcents. Plus Ja procédure de soum ission est Jongue, plus elle s’apparente a une
régulation en bonne etdue form e ;

e secundo, comme dans toutes les autres formes de passation de marchés, une attention
partculiere doit étre dévolue au processus d ppel d bffres afin de s’assurer que lem arché des
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candidats potentiels estaussi éendu que possible, etd’éviter toute collusion ou m anjpulation.
C etagpectestabordé plus Join dans Je présentdocum ent ;

e terto, les rgles européannes en m atiere de passation de m archés exigent dans un certain
nom bre de cas qu‘ily aitappel d bffres, notam m ent Jorsgque Ja valeur des services achetés par
les autorités dépasse un certain seuil.

Le systtme de l'appel d'offre convientil au secteur de Ja collecte des déchets? On peut
ram arguer pram Brament que ce secteur géndre peu ou pas d/nvestdssam ents Imdécupérables. Les
Inm obilisations a long term e sont nexistentes en raison d'un m arché de 1'occasion pour les seuls actfs
dune cerane inportence comme les bennes m écanigques. Cerahnes entreprises effectuent un certain
volum e d’'nvestissan ents destinés a entretenir Jes relations avec Jeur clientele, m ais il s’agit Ja de données
pouvant dans une certaine m esure étre vérifides contractuellem ent. D euxiem an ent, les services liés a la
collecte des déchets sont suffisam m ent hom ogenes pour que Jes candidats potentiels soient en principe en
m esure d’'acquérirune bonne com préhension des colits 1iés a cette activité par Je biais de Jeurs expériences
sur d'autres m archés. Par conséquent l'avantage dont dispose le ttulaire en m atiére d’'nform ation est
potentiellam ent faible. Troisiem ement, dans le secteur d’activi® qui nous ntéresse, les param etres
fondam entaux applicables a Ja qualit? du service (fréquence de collecte, services, ndice de satisfaction de
la clientele) peuvent étre goéeifiés de m aniere suffisam m ent précise pour perm etire un contrdle effectf de
la qualitt ? Pour finir, il est possble d’affim er que le secteur de la collecte des déchets se préte bien au
system e de l'adjudication :

"Les caractéristiques de l'activité de collecte des déchets m ontrent qu’ (@ucun) de ces problem es
potentiels ne sont susceptibles de devenir significatif. Les colits irécupérables 1iés au processus
de soum ission serontviaisam blablam entbas, alors que Ja différence d’inform ation entre ttulaire
et postulant ne devrait pas étre inporante. Il est possible d’éablir un contrat perm ettant une
évaluation des volum es taités et dans lequel le contrdle et le respect des obligations sont
relativem ent sim ples. La m arge de m ane uvre de com portam ents opportunistes incontrdlés n’est
donc pas tres Jarge, a condition que des sanctions puissent étre gppliquées en cas de défaut,
comm e ¢'est Je cas Jorsgue Jes contrats font I’objet dune ram ise en concurrence périodique. Ces
facteurs perm ettent de penser a priori que 1'mdustrie de la collecte des déchets représente un
secteurde services dans Jequel Ja concurrence a toutes les chances de pouvoir ouer lbrem ent."

En réalitd, le recours a 1'appel dbffres est un system e Jargem ent r¥pandu au sein de nom breux
paysde I’'OCDE .Au Danean ark, parexam ple, 85 pour centdes collectivités Jocales fontactuellan entappel
a des entreprises privées pour la collecte et 1&vacuation des déchets (contre 27 pour cent en 1991), de
mém e qu’en N orvege, 73 pour cent des m unicipalités ont recours au privé pour ce type de services. Cette
proportion estde 63 pourcenten Sudde. **

D ans une éude portant surun certain nom bre de villes am éricaines, Nelson (1977) constate que
Jles pourcentages de comm unes am éricaines qui font appel a des foumisseurs de services privés sont de
83pour cent pour I'enlevem ent de produits dangeraux, 73 pour cent pour Jes déchets solides, 69 pour cent
pour les déchets industriels et 44 pour centpour lem arché des particuliers
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Encadrén® 3: avantages et inconvénients du systéme del’adjudication par appel d’ offres

Le fait de procéder régulieram ent a Ja ram ise en concurrence des m archés publics com porte des avantages et des
hconvénients. Pam i Jes avantages, on note la possibilitt pour l'autorite de régulation de r&duire de maniere
significative son handicap sur le plan de I'Inform ation, la procédure d’adjudication ayantpour effetde m ettre a jour
des nform ations clés sur Jes vériables colits 1iés a Ja oumiture du service concemé. En conséquence, on considere
que Je contrdle des prix esten principe plus efficace dans Je cadre d‘un el system e. Les lnconvénients résidentdans
ce que les économ istes dénomm ent les problemes de "rétention d’nform ation" et d’"opérations occulies" des
questions égalem entabordées sous 1'aspect "risquem oral" et "sélection négative") .

La question des opérations occultes peut donner lieu a l’explication suivante : si Je nouveau franchisé doit effectuer
des Investissam ents dont Ja valeur dépend du renouvellem ent de sa franchise, et si lautorit® de régulation n’estpas
en m esure de surveiller avec efficacit® l'action du franchisé titulaire, ce demier sera peu hcité a effectuer de tels
Tnvestssem ents au fur eta m esure qu'il se rapproche de Ja fin de son contrat. C ‘est une des raisons pour lesquelles
les franchises sont rares (et Jorsqu‘elles existent, ¢’est pour de tres Jongues durées) dans Je secteur des services des
t&lécom m unications ou de Ja distrbution d’énergie au niveau local. Dans chacun de ces cas, les nvestissam ents
effectués dans l'entretien du réseau sont tres difficiles a surveiller, avec un rsgue réel que ke titulaire du m arché
Jaisse Je réseau se détgriorer au furetam esure que Ja fin de son agrém entapproche.

Les problam es de rétention d’mmform ation surviennent lorsgque, au m om ent du renouvellem ent du contrat, le titulaire
est susceptble de disposer d'form ations de m eilleure qualit® quant a Ja valeur du contrat et a celle de tout
nvestissem ent qu‘il a pu effectuer en rwlation directe avec sa relation contractuelle fpar exemple, le niveau
d’entretien des équipam ents a durée de vie Jongue). C onscients de ce décalage, les candidats potentiels vont avoir
tendance a penser que, com pte tenu du niveau supérieur d’inform ation dont dispose Je titulaire, Jeur lutte contre ce
demier risque de se traduire par une perte financiere, avec par conséquent le risque de décourager toute concurrence
dans l'appel d’offres.

Un des autres nconvénients du system e de 1’'adjudication réside dans Ja possibilite de "confiscation", en d’autres
term es 1'éventualit® que Je contrat se révele difficile a exécuter apres son adjudication, foumissant au gagnant une
occasion de menacer de retirer ses prestations ou d’en réduire la quali® dans le but d’obtenir de m eilleures
conditions. Le contrat n'’estpas facile a faire appliquer si Je gagnantdu m arché (ou ses propriétaires) dispose de peu
de capital ou s'il est a 1'abri de toute condam nation (c’esta-dire trop pauvre pour payer les dom m ages-nteréts
résultantde Ja rupture des obligations contractuelles) .

Face a Ja menace de voir un tel opémteur retirer ses services, les collectivités Jocales peuvent recourir a deux
alternatives : ram ettre Je contraten concurrence ou renégocier avec le titulaire. La raison pour laquelle Ja collectivité
Jocale peut étre tentée de renégocier plutbt que de ram ettre sim plem ent le contrat sur Je m arché estde deux ordres :
prin o, Jes colits associés a une nteruption de service peuvent se révéler tres In portants — 1’accum ulation de déchets
représente rapidem ent une nuisance publique et un risque sanitaire ; secundo, les colits 1iés a une procédure d’appel
dbffres ne sont pas négligeables. L ‘autorite de contrdle doit consacrer un son toutparticulier a Ja spéeification des
conditions dans Jesquelles Jes services requis devront étre apportés ainsi qu‘aux m odalites déaillées de la procédure
de soum ission. Si Je colit cum ulé de 1'Intenuption de service etde Ja procédure d sppel d bffres a propram ent parler
attent disons 5 m illions de $ (soit env. 30 m illions de francs), l'opérateur sera susceptible, apres avoir obtenu la
franchise, de chercher a renégocier Jes conditions du contrat, éant donnés qu ‘il sait que les pouvoirs publics seront
préts a faire des concessions a hauteurde 5 m illions de $ plutbtgue de reprendre a zéro tout le processus d‘attribution
du marché. Les autres candidats, anticipant sur cette évolution, sont d’ailleurs susceptbles de  surenchérir de
5 m illions avec l'espoir ferm e d‘obtenirdes concessions a posteriori .

C et effet secondaire peut étre com battu en exigeant du candidat qui 1’em porte Je dépdt d‘une garantie du m &n e
m ontant, dont il estentendu qu‘elle sera perdue en cas d’nexécution totale ou partielle des obligations contractuelles
avant l'expiation nomalk du contat, 2° ou encore com pensé par k prise en considémation de 1 ¥outation de
l’entreprise au m om entdu choix du gagnant. U ne entreprise sera m oins tentée de violer ses obligations contractuelles
sielle estim e que cela va obérer ses chances futures d ‘em porter d ‘autres m archés dans Jam én e région ou ailleurs.
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Comm e c’est Je cas dans Je cadre desm oyens de contrdle traditionnels, iln’estpas possible de s’assurer de la qualite
du service Jors d‘une procédure d’appel dbffres. Nelson (1997) souligne que certains services sont caract@risés par
une din ension qualiative (qu’il qualifie de "politiquem ent sensible") difficile a incormporer dans un contrat ou a
contrdler une ois le contratnégocié. Comm e I'observe Shleifer (1998), Jorsqu ‘il est difficile de surveiller la qualit®,
Ia passation de m archés par appel dbffres devient Inpossible, et il est des lors Inpératif que Je ou les services
concemés soit fournis en inteme.

223 Rapport co(t-efficacité du systéme de I’adjudication pour la fourniture de services dans le
secteur des déchets solides

Plusieurs études ont tenté de dém ontrer le gain d’efficacit® obtenu en mtroduisant Ja m ise en
concurrence pour l'attribution dem archés de services dans Je secteurde Ja collecte des déchets. On peuten
trer les cbservations suivantes :

¢ aux EtwtsUnis, Savas (1977), apres avolr exam né 2 052 villes couviant un ters de =a
population am éricaine, constate que Jes colits de collecte sonten m oyenne 20 pour centplus
élevés Jorsque ce sont Jes comm unes qui assurent ellesm &m es I'enlevem ent des déchets des
partculiers au lieu de le confier a des entreprises privées ;

e au Canada, M chavid (1985) consate que les colits liés a I collecte des déchets des
partculiers, Jorsqu’elle est effectuée par des entreprises contrdlées par Ja commune, sont
40 pour cent plus élevés que lorsque le service est assurd par des entit®s privées. La
productivité des équipes de collecte des entreprises privées est supérieure de 95 pour cent
grace a l'utdlisation de véhicules de plus grande capacit?, Ja m ise en place d'équipes plus
ré&duites, et le recours accru aux prm es d’efficacit® et & une politique de salaires m oins
élevés ;

e en Suisse, une éude réaliste en 1970 etporantsur103 villes de Ja C onfédération H elvétique,
amontr que le colitde Ja collecte des déchets des particuliers effectuée par des entreprises
privées éait mfErieur de 20 pour cent en m oyenne par rapporta Ja collecte effectuée parune
entreprise publique {7

e au Royaum eUni, dans la péricde qui a précédé 1'ntroduction de l'obligation de recourir a
l'adjudication, D om bergeretal (1986) ontconstat? que le colitde Ja collecte des déchets éait
nféreur de 22 pour cent 1A ol les comm unes contracaient avec des entreprises privées. Ils
ontégalem entconstate que les colits sontplus bas de 17 pour centdans les cas ou le contrata
&2 attribué a l'entreprise dépendant de Ja collectivit® Jocale ou au prestataire de services
"m aison", ce quidén ontre que c¢’est lJa concurnrence plutHtque l'effet de propriée résulantde
la privatisation quia ét déterm nantdans ces éoconom des 2

- au Danem ark, des éudesm ontrentqu ‘en 1990-91, Jes com m unes danoises quipratquaient la
m Ise en concurrence obtenaientdes économ des évaluées en m oyenne a dix pour cent ;.

- en Norwege, une éude réalisée par l'autorite de régulation de Ja concurrence a constate que
les colits les plus bas WOK 596,5) émient obtenus par les communes ayant ouvert la
procé&dure de soum ission a tous les types d’entreprises. En revanche, les colits éaient
significativem ent plus élevés dans les communes ayant lin i® Je nombre des entreprises
nvitges a soum issionner ou qui avaient fait précéder Ja procédure d’adjudication par des
négociations prélim naires (respectvan entNOK 6585 et649 4).
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Tableau 2 : Economies obtenues grace a la sous-traitance au priveé des services
liés ala collecte des déchets

Auteurs Pays Date Economies constatées

Savas & Stevens Uusa 1975 Collecteparlacommunede29 a37% plus
chere

Pommerehne & Frey  Suisse 1977  Sous-raitance au privé = éoonom ie
d’environ 20%

Hamada & Aoki Japan 1981 Collecte parla commune 124% plus chere

M cDavid Canada 1984  Collecte publique de 40-50% plus chere

D om bergeretal United 1986 Lam ise en concunence am ene une

K Ingdom réduction des colits d’environ 20% sans

preuve évidente que 1’économ e se fera aux
dépens de Ia qualité du service

Source: Parker 1990), Tableau 1,p.660.

Les détracteurs du system e de 1’'adjudication fondent Jeur critique sur Je fait que ces économ ies
sont obtenues au prix d'une réduction de Ja rémunération des ouvrers et/ou dune qualit® du service
m ondre. Une étude réalisée en N orvege par l'autorite de régulation de Ja concurrence perm et de penser
que la qualité n’a pas ét& significativem ent dé&riorée, du m ons dans I procédure d’adjudication utilisée
en N orvege. 39 pour cent des comm unes éudiées déclarent que Ja qualit?® du service a progressé contre
52 pour cent qui affirm ent que cette qualit? n'a pas évolué avec 1'lntroduction de Ja m ise en concunence.
Huitpour centd’entre elles seulem entaffim entavoir constate une baisse de Ja qualité.

Une éude” ralisde au RoyaumeUni a tentd d’dentifier plus précisément l'orighe des
économ Jes sous—pcentes au processus de m ise en concurrence. Il a ét consta dans le cas dun contat
faisant l'objet d'un appel d’offres aupres d’'un sous-taitent privé extéreur, que les troisquarts des
22 pour cent d’économ des dentifiés déocoulent plus de 1'am élioration de l'efficacit® sur Je plan technique
(en d’autres term es une utilisation plus efficace de Jam ain d ‘e uvre etdes nvestissam ents en équipan ents)
que de prix de départplus bas. Il est ntéressant de ram arquer que dans Je cas d‘un contrat attribué a une
entreprise dépendantde Ja collectivité Jocale, deux cinguiem es seulem entdes 17 pour cent économ isés ont

pu étre atiribués a une am élioration de 1'efficacit® technique. Cubbin etal (1987) soulignentque :

"C ertadns obsarvateurs ont affirm é que les économ des sont en grande partie dues a Ja perte de
revenu des em ployés en raison du bas niveau des salaires etdes avantages sociaux pratqués. N os
résuliats ne nous perm ettent pas de souscrre a ce point de vue. N ous constatons que pour les
communes faisant appel a des entreprises privées, Ja m ajaure parte des économ les peut ée
attribuée a des am éliorations obtenues dans Je dom amne de lefficience technique, en d’autres
term es a Ja productivitd m atérielle des homm es et des véhicules. Seule une proportion m arginale
de ces économ des peut étre attribuée a d’autres facteurs d’ordre pécunier. Il est éonnant de
constater que, pour les comm unes ayant conservé des éguipes "maison”, les am éliorations en
m atdere d’efficacit® technique ne représentent qu’environ 40 pour cent des économ les réalisées.
Les 60 pour cent resants peuvent éte dus a des r¥ductions significatives d’effectifs ayantpour
conséquences des ratios homm e-véhicule beaucoup plus bas.;.. hversament, les équipes
"maison" peuvent se révéler m omns efficaces que Jeurs hom ologues du privé et r¥duire leurs
niveaux de salaires afin de rester concurrentiels. B ien que ces deux facteurs présententune bonne
cohérence par rapport aux conclusions de 1'étude, nous n’avons pas de preuve directe du bien-

fondé du demier cité."°
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224 Une structure de tarifs et de revenus efficaces

S1iles gros producteurs de déchets payent Jeur collecte sur Ja base d ‘unités de poids ou de volim e,
1l apparaitdans la plupartdes collectvités Jocales despays de 'O CDE que ce service n estpas facturé de la
mém e m aniere aux particuliers et aux pettes entreprises. Au lieu de cela, lJa collectivité Jocale rém unere
directem ent e foumisseur de services avec des fonds publics. Le m ontant m arginal facturé pour tout
dépassan entde Ja quantité de déchets produite est égal a zéro . La question se pose alors de savoir sicetie
structure tarifaire estoptim ale.

H omm is quelques cas isokés, on connaitbien les principes quigouvementactuellem ent la structure
optim ale des prix, dans ce secteur comm e dans n’in porte quelle autre branche de 1’économ ie. En présence
dune structure tarifaire optim ale, Jes consomm ateurs paient un prix m arghnal égal au colitm arginal de la
collecte d'une unit® supplm entaire de déchets. En raison des économ des de densit®, Je mpport du seul
com posantm arginal ne sera probablem entpas suffisant pour couvrr Ja totalit? des colits. Le colt résiduel
pounait étre récupéré par Je biais d'un droit fixe gppliqué au consomm ateur ou (ce qui est pratiquan ent
&quivalent) par la fiscalité générale sur les revenus >

On dénom bre cependantun certain nom bre d’élém ents extérieurs négatifs associés a Ja collecte et
a 1&vacuation des déchets : Jes décharges se traduisentparun colit esthétdque et sanitaire sur le voishage ;
quant aux nchérateurs, ils génerent une pollution atm ogphérique et des résidus dangereux . C es facteurs
extérieurs ontpour effetd’augm enter e colittoalou "social" de 1&vacuation des déchets. N e pasm etire les
producteurs de déchets face a ces colits serait pour eux une mnciaton a en produlre de trop grandes
quantit®s. K nnam an etFullerton (1997) résum ent Ja situation aux Etats nis de Jam aniere suivante :

"A ux EtatsUnis, Ja plupartdes com m unes financent Jes services 1iés a Ja collecte des déchets par
le biais de ressources générales ou m ensuelles qui ne présentent pas de variation par uni de
déchets collect®e sur Je trotiodr, am enantainsi Jles usagers a penser que tout surcroitde déchets a
enlever le sera de maniere gratuite. Ce type de presation publique pourait perdurer sous sa
form e actuelle si la partie service qu’elle contdent en éait indissociable ; m ais Jes fournisseurs de
services sont capables de donner un prix par unie de déchets collectée. Un nom bre toujours
croissantde comm unes ontamnsi comm encé a vendre des autocollants ou desm arques devant étre
fixés sur Jes sacs de déchets déposés sur Je trottoir, sous peine de ne pas étre ram assés. C e genre
d’innovation peut avoir un certain nombre d’effets positifs. Le prix du m arquage par sac peut
nciter Jes m énages a produire Jes déchets destinés aux décharges en moms grande quantits,
partciper a l'augm entation des ressources, r¥duire Jes problkm es de budget et faire baisser Ia
fiscali® fonciere. Une tlle démarche apporte égalan ent une m otivation pour envisager le
recyclage et Je com postage, voire une réduction a Ja source sous Ja form e d'une dem ande pour
m oins d’em ballage "

La pratique m ontre que faire payer un droitpour Ja collecte des déchets a 1'unité ne va pas sans
difficultés. C es difficultés dépendent notamm ent du niveau de la facturation ; faire payer Ja collecte des
déchets peutpar exem ple hciter certains m énages a recourdr a des pratiques inefficaces, voire dangerauses.
Pourne citerqu‘un exem ple, Ja facturation de Ja collecte des déchets sur Ja base du volum e peutavoirpour
effetd’inciter Jesm énages a cesser tout effortpour com pacter Jeurs déchets Jorsque cela est faitde m aniere
plus efficace par un broyeur de grande taille > Faire payer Ja collecte sur Ja base du poids plutbt que du
nom bre de sacs estplus com pliqué sur Je plan adm nistatf et se révele en réalit? in praticable.

Plus Inportent, la facturation de Ja collecte des déchets risque d’inciter les ménages a s
débarrasser de Jeurs déchets de maniere illégale, dans des endroits i50lés ou sur des tenains vagues.
Fullerton etK mam an (1996) ontestin é quel éait Je pourcentage de din inution des déchets déposés pour
enlevem ent résultentde Jam ise en place d'une facturation, etont trouvé Ja preuve que la décharge sauvage
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peut représenter un ters de cette dim nution. Des 1 422 m énages éudiés par R eschovsky et Stone (1994),
20 pour cent adm ettent s’'étre m is a briiler Jeurs déchets en rdaction lJa mise en place dun droit, et
51 pourcent déclarent penser que le phénomene de décharge sauvage avait progressé. Fullerton et
K Imaman (1995) montrent que lorsgue Ja décharge sauvage devient un problm e, Je droit optin al en
m atiére de collecte de déchets se rapproche de zéro 2* Pour résum er, Jorsque Je colitde Ja prévention de la
décharge sauvage est élevé, ce phénam éne représente un type de facteur exteme dont 1/in portance peut
étre ré&duite en subventionnant les prix plutHtqu’en les augm entant.

En toutétatde cause, ne pas faire payer de droit sur Ja collecte des déchets n’aura que peu d’effet
sur Jes volum es collect®s. D ans une étude réalisée en 1997, Fullerton et K Imam an com parent 100 villes
ayantm is en place une facturation de Ja collecte des déchets avec 800 autres ne l'ayant pas fait. L ‘étude
conclut que les ménages réagissent peu a la mise en place de dmwis — en moyenne, dix pour cent
d‘augm en?tion des prix des autocollants s= traduit par une baisse des quantt®s de 0,3 pour cent
seulem ent”

Si le fait de faire payer Il collecte des déchets augm ente Ja tentation de décharge sauvage, la
question reste de savoir s'il existe un m écanism e de fixation des prix capables de solutionner le problem e
sans faire appel & Ja m ise en place de droits. 11 serait en principe possible de foumir Ja m ém e incitatdon
pour r¥duire le volum e des déchets par une taxe sur l'emballage, combinée avec le paiam ent d'une
subvention pour le recyclage. Un exemple d'un tel system e est Ja pratique bien connue de Ja consigne
réoupérable pour les am ballhges de boissons recyclables

2.3 Aspects de la concurrence dans le secteur de la collecte des déchets solides

Avantexam né le rdle de Ja concunrence dans 1I'ndustrde de 1&vacuation des déchets, nous allons
m aintenant nous pencher sur le le des autortés de régulation de Ja concurrence et Jeur travail dans ce
domane. Nous mettrons particulierem ent l'accent sur les mesures prses pour faire regoecter la
concurrence et sur Ja participation et I'aide des autorités dans Ja conception des appels d bffres.

2.3.1  Respect dela concurrence traditionnelle dans e secteur de la collecte des déchets

L 'analyse ci-dessus a pem is dem etire en um iere le fait que de nom breux secteurs de I'ndustde
des déchets solides ne sodent pas soum is a un niveau élevé de concurrence et que certains secteurs ne
connaitrontpas de concurrence du tout. La concurrence risgue d’étre 1im ie sur lesm archés de Ja collecte
etde 1&vacuation des déchets des petites etm oyennes entreprises. Sur cesm archés, en effet, Ja concurrence
ne peut ére mantenue qu’au prix d’actions spoécifiques pour la faire appliquer. C ertanes affaires ont
soulevé des nterrogations sur Jes phénom enes de concentration (Entdans le secteur de Ja collecte que de
1&vacuation des déchets) etsur l'acces aux équipan ents indispensables. D ans les deux cas, les autorités de
régulation de Ja concurrence ont in posé des conditions quiat@nuent1’im pact sur Ja concurrence.

e Aux EtatsUnis, le D istrict of Jersey a récemm ent contestg une proposition de fusion entre
W asteM anagem ent Thc. (laplus In portente entreprise de collecte etd’élim nation de déchets
des EtatsUnis) etEastem Environm ental Services, qui foumitcem ém e type de services dans
les éats de New York, New Jerssy, Pennsylvanie, D elaw are et Floride. Selon Je D oJ, cette
fusion auraitpour effetune réduction considérable de Ja concurrence en m atiere de collecte et
d&vacuation des déchets surneufm archés, v com prs celuides particuliers du secteurde N ew
York City a Ja suite de Ia ferm eture de Ja saule décharge programm ée pour 2001 . Pour
beaucoup de ces marchés, le rapprochem ent entre W aste M anagem ent et Eastem se serait
traduit par une concurrence ré&duite a deux grands opérateurs seulem ent. Le D oJ a annoncé
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une décision pour Fnvier 1999 sous la form e dun accord dans le cadre duquel les deux
entreprises acceptent de renoncer aux nstallations de collecte et de traitem ent des déchets a
New Y ork etdans plusieurs autres villes”’

e Au Canada, dans un litige portant sur l'acquisition par Canadian W aste Services, Tnc. des
actfs de W M IW aste M anagem ent of Canada, Inc., a Ednonton @ Joerta), le Bureau de =
Politique de C oncurrence a requis le retrait de certains circuits de collecte et d'équipam ents
assurant Ja desserte du m arché des petites et m oyennes entreprises en mém e tEmps que =a
renonciation a une staton de taitem ent de déchets. Le BPC a égalem ent dem andé qu'un
concurrent désigné bénéficie de l'acces (payant) a 1'un des sites d’enfouissam ent concemés
par la fusion.

Une autre préoccupation en matere de concunence conceme les obsacles que le cadre
contractuel consttue pour lentrde de nouveaux opérateurs sur le marché. Il est en effet possible
d'em pécher l'arrivée de nouveaux htervenants sur les com partin ents concurrentiels du secteur de =
collecte des déchets par Je biais de différents régin es contractuels comm e Jes contrats a Jong term e et les
préavis de résiliation de plusieurs m ois — de telles digpositons ont pour effet de 1in iter le rythm e auquel
Jles contrats sont susceptibles d‘étre perdus au profitde Ja concurrence. Il estégalem entpossible de bloquer
toute entrée sur Je m arché au m oyen de clauses d’ajustam ent des prix, perm ettent au ttulaire de contrer
toute form e d’offre extérieure. Le secteur des déchets n’estpas Je seul dans Jequel on constate que ce type
de clauses va a I'encontre du libre ju de Ja concurrence.

2.3.2  Amédlioration de la concurrence dans les processus d’ adjudication

L ‘efficience et Ja com pétitivité des systam es dem ise en concurrence peuvent étre am éliorées en
portant une attention accrme aux processus d’appel dbffres eux-mé@mes, et en particulier aux points
développés ci-apres :

2321 Spécifications des services a foumir et sélection des entreprises autorisées a soum issionner

La région géographique devant étre couverte ne doitétre ni trop réduite ni trop étendue. E Ile doit
étre suffisamm ent vaste pour perm etire aux entreprises cbtenant Jes m archés d’exploiter des
éoconom Jes d’échelle et de densité. S’il en va autram ent, Jes entreprises desservant des régions
voishes bénéficieront d'un avantage sur le plan de Ja concurrence, en ce sens qu’elles seront
saules a pouvoir exploiter des économ des de densité. C omm e nous 1'avons déa indiqué plus haut,
Jes études de colits perm ettent de penser que Ja lin ite des économ des en m atiere de collecte se
situe a environ 50 000 habitants.

D ‘autre part, Ja région géographigue ne doitpas non plis ére vaste au pointde lin iter Je nom bre
des entreprises capables de foumir le niveau de service requis. Lorsque la taille de Ja ville ou de
Ia région adm mistative est beaucoup plus InporEnte que le niveau m hinum efficace de
collecte, il faut envisager de ventdler Ia région en plusieurs sousrégions de m oindre iIn portance
et de procéder a des appels d’offres pour chacune d’entre elles. Un tel system e pem et de
comparer l'efficacit® des entreprises desserwvant difffrentes ré&gions, de r&dulre les
dysfonctonnem ents liés a 1'absence de service en cas d'termuption d’activité d'une entreprise
unique, etd’am éliorer Ia probabilit? de voir plusieurs entreprises entrer en com pétition lorsque le
marché est ram is en concurnrence. Au Danan ark, Ja troisiem e plus grande commune du pays
O dense) a divisé sa région géographique en quatre zones et a procédé a des appels d’offres
différents pour chacune d’entre elles. D ans 1'optique de garantr une concurrence digne de ce
nom a l'avenir, Ja ville suédoise d'U ppsala a divisé Je territoire dontelle a Ja charge en plusieurs
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sousrégions et a organisé pour chacune d’entre elles des procédures de soum ission qui sont
organisées successivem ent région apres région au fur et a mesure que les contrats arrivent a
expiration.

Les processus d’adjudication ne doivent pas lim iter le nombre ni le type des entreprises
autorisées a participer en maison de Jeur gppartenance a des groupes extra terrtoriaux ou extra
régionaux.

D ivulgation des inform ations relatives aux appels d‘offres

A Insi que l'ont abordé les participants a Ja session du CLP sur les passations de m archés, Jes
system es utilisés pour 1’'adjadication des services comm unaux peuventdonner lieu a collusion : il
est probable qu’a force de se retrouver systm atiquem ent & quelques uns sur de nom breux
m archés différents, Jes opérateurs seront tentés de développer — explicitam ent ou in plicitem ent -
des politiques conduisant & term e a une din nution de Ja concurrence entre eux. Les processus
d'appels d'offres deviaient par conséquent ére congus avec a lesporit Ia préoccupation de ne pas
am plifier Ja tendance & Ja collusion.

Pour exister, Ja collusion passe par la capacité de détecter et sanctionner tout écart par rapport
aux r&gles comm unes de lentente. Il sera par conségquentplus facile d’avoir des cas de collusion
dans Je cadre de politiques imposant le recours a l'adjudication publique ou l'ocbligation de
divulgation de toutes les offres soumises dans le cadre dun processus d’appel d’offres
confidentiel. Le faitde divulguer Jes inform ations contenues dans 1’'offre gagnante peuta Jui ssul
perm ettre a une entente de repérer n’In porte quel écart par rapporta la regle fixée en son seln.
Bien que Bk l&gislhation inposant la divulgation des nform ations contenues dans les appels
d’offres écarte cette possibilit?® dans de nom breux pays, il est préférable du point de vue de Ia
concurrence d’emplover le systme de loffre confidentielle et de ne pas divulguer les
nform ations. Une r&onse pounait étre gpporte aux préoccupations relatives au favoridsn e
politique sous Ja form e d'une autorit® ndépendante (comm e par exem ple l'autorit de régulation
de Ja concurrence) chargée de superviser l'ensam ble des procédures de passation des m archés
publics etpourvue dun droitd’acces a toute offre, quelle qu’en soitla nature.

M ise en application de Ja concurrence — A cces non discrin natoire aux équipam ents de base

L 'application des r&gles générales de concunence perm etde renforcer Ja concurrence au sein des
processus d’appels d bffres, et d’assurer 1'acces aux équipam ents ndispensables. D ans certaines
ré&gions, il peutarriver que Ja concurrence relative aux égquipem ents d’évacuation des déchets soit
tres Iim e, voire hexistente. D ans ce cas, les entreprises quine disposentpas de leurs propres
sallations seront désavantagées dans Je processus de m ise en concurrence en ce sens qu'elles
devront lim iter Jeur offre & Ja collecte. D ans e litige canadien évoqué plus haut, Ja fusion n'a é&
autorisée que sous réserve d’autoriser les concurrents éventuels a accéder a la décharge. Une
solution préfémble consiste a ce que les nsallations de collecte et d’évacuation ne soientpas Ja
propriégéd d'une seule et méme entreprise, etiou a empécher les propriéaires d’insallations
d’évacuation de déchets de participer a des appels d’offres relatfs aux services de collecte.
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2324 Gamntrlaneutalit de Ja concunrence

D ans de nom breux cas de figure, c’estune ém anation de la collectivité Jocale elle-m ém e quiest
en m esure de foumir Jes services qui sont achetés par voie d’appel d’offres. La question qui se
pose alors est celle de savoir si des entreprises publiques dépendant de Ja collectvité Jocale
doivent étre autorisées a participer aux procédures de passation desm archés. La réponse dépend
de Ja capacité de la collectivit Jocale de pourvoir sa filiale des m oyens nécessaires pour qu’elle
soitsurun pied d’égalité par rapport aux entreprises du secteur privé.

"Les pouvoirs publics et Jeurs agences operent dans des environnem ents qui Jeur donnent un
ceran nom bre d’avantages et d’nconvénients par mpport aux foumisssurs de services privés.
A Insi, Jes agences publiques sont souvent exan ptées de taxes et autres droits Jocaux. Le fait
d'appartenir a une entité publique peut conférer une Inmunité toale fAce au rsgque de faillite,
m ais peut com porter des obligations plus Jourdes en m atidre de com ptabilité ou d'em ploi.®

La neutalit® concurrentielle est garantie lorsque les candidats du privé comme du public se
retrouvent face a des cadres réglan entaire, juridique, financier et adm nistratf équivalents. D ans
de nom breux pays, les opérateurs publics sont tenus de regpecter Jlesm ém es structures juridiques
que les entreprises du privé (ohénom eéne décrt sou Ja dénam ination de "corporatisation"). Un
m ninum consisteraita ce que les opérateurs publics fonctionnent comm e des entités autonom es
sur Je plan comm ercial, avec des comptes propres, une gestion nettam ent séparde du volet
contractuel, etun assujettssam enta 1’ensem ble des taxes et droits gpplicables y com pris un ato
de retour sur fonds propres approprié & la nature de Tentreprise >

3. Conclusion

Les collectivités locales, pas plus que les gouvemeaments ou les éats, ne peuvent exercer
d'Influence significative sur 1'économ ie. A 1I'nverse, il appammit que ces collectivids Jocales ne sontpas
nécessairam ent soum ises a des facteurs qui les nciteraient & m ettre en e uvre des system es de contrdle
efficaces, et que, dans certains cas, c’est Ja J&gislation votée par ladm histration centrale qui lim ite Jeur
aptitude a ce type d’actions. La faiblesse des facteurs susceptibles d'nciter Jes collectivités Jocales a plus
d'efficacit® sam ble aller de pair avec le niveau de ressources que ces demiers sont en m esure de collecter
par leurs propresm oyens.

C 'est dans Je secteur de Ja gestion des déchets solides que l'action des collectvités locales est
partculierem ent in portante. D ‘autre part, comm e pour Ja distrdbution du courrier, Ja collecte des déchets
fait appamitre des économ les de densité. Par ailleurs, i1y a peu de chances pour que se développe une
concurrence sur Jlem arché de type traditionnel dans Je secteur de Ja collecte des déchets des particuliers. En
conséquence, les collectivités Jocales optent soit pour une foumiture de ces services par leurs propres
m oyens, soitpour Jeur sous“raitance a un foumisseur privé. La théore m ontre et les éudes sur le terrain
confim ent que Ja collecte des déchets solides fait parte des services qui ont tutes les chances d’éte
exécutds avec plus d’efficacit® par des entreprises du secteur privé. Le peu de place sarvé a la
concurrence dans de nom breux com partim ents de ce secteurpem etde penserqu’ily a une action am ener
pour Ja m ise en e uvre d’une concurrence active et la supervision des processus d’appels d’offres afin de
garantirdans Je tam ps le libre jru de cettem ém e concurnrence.
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NOTES

La publication de 10CDE mttuke "La Geston Publique a travers les D ifffrents N veaux
dA dm hnistration" (1997).

C arlsen note : "L ‘existence de facteurs extérieurs fournitune justfication au contrdle central des
collectivités Jocales). Les collectivités sont hcitdes a dépenser trop peu dans les services qui
produisent des "retom bées" profiables ou qui attrent des m énages pauvres et a dépenser trop
dans des services quiattrent des entreprises et des contribuables riches." Carlsen (1995),p.44.

Carlsen (1995),p.44.
Carlsen (1995),p.44.
Carlsen (1995),p.56.

C et argum ent est utdlis® dans le cadre de Ja suppression des fonds alloués par 1adm mistation
centrale aux difffrentes collectivités locales. Il est exact qulne réduction générale de =a
participation de 1adm nistration centrale qui toucherait toutes Jes collectvités Jocalesdunm én e
pays (et qui se taduirait par une augm entation de Ja fiscalit® Jocale) pournait étre totalam ent
com pensée par une r&duction de Ja fiscalit® centrale, de sorte qusu final, Jes contribuables ne
serajentpas davantage pénalisés.

Carlsen (1995),p.4344
Lopez-de-Silanes, Shlkeifers V isny (1997),p.459

V oirD om bergeretal (1986), p.70.La suppression de lbbligation de procéderpar appel d bifres
("C om pulsory Tendering), a é& annoncée pour 1998.

Bien que Ja concunrence puisse exister a lJa frontiere des zones desservies par chacun des
opémateurs et que cette méme concurnrence puisse étre possible si deux entreprises ou plus
fourmnissentdes services suffisam m entdifférenciés.

Stevens (1978),p.445

T one Canadian case these custom ers were found t© be sarved using a different technology
(frontend loading trucks) than either residential or industrial custom ers and were held to
constitute a distinct m arket. The Canadian C om petition Bureau identified four distinct product
m arkets In non-hazardous solid w aste collection: * @) the comm ercial lifton-dooard service, also
known as frontend service, mvolves the collection of contaers of waste from frontend trucks
from custom ers who generate a significant quantity of solid waste and are often restzurants,
offices, and am all comm ercial essblism ents; ©) the hdustral m arket, also known as roll-off
service, is required by Industrial custom ers w ho generate Jarge am ounts of w aste, which is often
not com pactible. The large containers used to collect this waste are Joaded onto flatbed trucks
and tBken to dry digposal sites; €) the residential m arket mvolving the collection of anall
quantites of waste from ndividual residences and apartm ents pursuant t contracts w ith cides,
towns and municipalides. Contacts are generally awarded on the basis of tenders; d) the
recycling market nvolving the collection of recyclable s0lid waste from residences and
apartm ents. Liike residential service, this service is provided under contracts w ith cites, towns
and m unicipalites, a significantportion of which are aw arded on the basis of tenders” . C anadian
C om petition Tribunal, in the m atter of an acquisition by Canadian W aste Services The., of cerain
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non-hazardous so0lid w aste m anagem ent assets of WM IW aste M anagem ent of Canada, Inc. n
Edm onton, A Iberta.CT-98,01

V oirStevens (1978).

C f. trbunal canadien de Ja concurrence, affaire portant sur lacgquisition par Canadian W aste
Services Tnc. de certains équipem ents d’élin hation de déchets solides non-dangereux a W M I
W asteM anagem entofCanada, Thc.a Edm onton, A Toerta.CT-98 01

"Dans linivers des services publics, ¢ kst probablan ent Ja collecte des déchets qui présente =
plus grande diversité de pratiques dans son organisation" .

Young (1974),p.45
Young (1974),p.46
C fStevens (1978)

Ces Inform ations sont tirdes dlne étude effectuée en 1998 par les autorites resoonsables de =
concurrence dans les pays du Nord et présent®e sous le tire "Exposing Local Services t©
C om petition" (Ihtroduction de Ja concurrence dans les services Jocaux —K onkunanseutsetting av
K ommunalV irksom het, lerao(it1998)

La Comm ission A ustralienne de 1'hdustrie a préparé une éude tres déaillée sur l'utilisation de
l'adjudication.V oir lhdustry Comm ission (1996).

D om bergeretal (1986),p.72

Y oung note : "En résum &, pour étre viable, un system e contractuel de collecte des déchets devrait
englober un ensam ble de dispositions et de spéeifications élabordes avec soIn pour attrer un
nombre suffisant de candidats com pétents : l'exigence de références pour les entreprises de
collecte, Ia ventilation de I juridiction locale en différentes zones contractuelles, dont chacune
d’entre elles serait suffisam m entvaste pour que Ja présence d‘une seule entreprise de collecte soit
supportable sur le pln économ igue, .. (€Y Ja capacit? des autorités a vérifier Je respect des
digpositions contractuelles. Les system es existants ne répondent pas toujurs a ces exigences.
M ais 1&t@blissem ent dune relaton contractuelle sam ble étre e seul system e de collecte privée
capable de préserverune réelle incitation a lefficience etd éviter Jes contre-€économ les de Ja libre
concurrence. Y oung (1974),p.60.

Dombergeretal (1986),p.73

D onnées trées dlne étude effectuée en 1998 par les autorites regponsables de Ja concurrence
dans les pays du Nord et présentée sous le titre "Exposhg Local Services to Com petition"
(hiroduction de la concurrence dans les services locaux - K onkunanseutsetting av K omm unal
V irksom het, lerac(it 1998)

Nelson (1997), Tableau 111, p. 92

Un des problam es 1iés au dépdtde garantie pour bonne exécution réside dans Je risque que court

le gagnant du m arché de ne pas ére en mesure de ran plir ses obligations pour des raisons
ndéoendantes de sa volont&. Si Jes entreprises qui soum issionnent ne souhaitent pas prendre ce
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risque, Jleur vuhérabili® peut éte din uée moyennant une augm entation du rsque de
"confiscation") en r&duisant Je m ontant du déodt de garante ou en raccourcissant la durée du
contat.

Pomm erehne & Frey (1977).Parker (1990) cite égalam entdes études réalisées parH irsch (1965),
Pieretal (1974),K ichen (1976), Edwards & Stevens (1978) etBennett & Johnson (1979).Voir
égalam ent 1’étude réalisée parD om berger & Jensen (1997).

Pour une critique de ce rgpport, voir Ganley & Grahl (1988) et la réponse de D om berger et al
(1988).

Cubkbin etal (1987)

Cubbin etal (1987),p.53-54.L "I porance de Ja notion de propriété comm e facteur d’efficacit®
a long teme a é& mise en évidence par une autre étude réaliste quelques annmées apres par
Szymanski (1966). Cette étude constate que les baisses de colits enregistrées inm &diatem ent
apres lattrbution dun contrat par adjudication ne durent pas lorsque celui-ci est attribué a un
foumisseur de service "m aison" . L ‘étude constate que dans Jes troisiem e, quatriem e etcinguiam e
années d'un m arché de cing ans, les colits d‘un foumisseur "m aison" n'éajentpas tres différents
par rEpporta ceux de 1'année précédant 1'ntroduction de Ja procédure dem ise en concurrence du
marché.

Pour étre précis, si les m écanian es généraux d’in position font I'objet de distorsions etcest e
cas pour la quasi-orlit dentre eux), on est alors en présence dun colt fantdme 1lié a
T’augm entation de 1'Im pdt sur Je revenu . Le prix m arginal de Ja collecte des déchets devraitdans
ce cas ére pord au-dessus du colt marghal jusqu’a ce que la distorsion causée par le
prélevem entde un dollar supplém entaire sur Je m arché des déchets en raison d'un prix Se situant
au-dessus du colit m arginal compense la distorsion causée par un dollar d’augm entation de
1I'In pbteur le revenu.

Kimaman & Fullerton (1997), pl.Les auteurs dentifient 148 comm unes ayantm is en place une
politique de recyclage des déchets m énagers et facturant Ja collecte sur Ja base du sac enlevé.

Fullerton & K Imam an (1996) constatentqu’en réaction a la facturation de Ja collecte, Je nom bre
de sacs a chuté de 34 pour cent, m ais que le poids n’a din inué que de 14 pour cent seulam ent,
suggérantamnsique lesm énagesm ettaient 37 pour centde plus de déchets dans Jeurs sacs.

A conditon bien entendu que le facteur négatf résultent de Ja décharge sauvage soit plus
In portantque celuiquidéooule de I'enlevem ent légal.

Fullerton & K imaman (1997)
Cf.Fullerton & W u (1998)

Pittsburg, Bethlehem A llentown, Cham bersburg-C arlisle et Scranton, Pennsylvanie, M iam i-Fort
Lauderdale et Ja banlieue de Tam pa, Floride.

Comm ission sur I'dustrie (1996),p.34

VoirComm ision sur I'Tndustrie (1996), recomm andations 12 a21.
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QUESTIONNAIRE SUBMITTED BY THE SECRETARIAT

A study on Jocal services and w aste m anagem ent faces tw o problam s at the outset. The firstis in
defining what ism eant by “local goverrm ent” . The M F identifies four levels of governm ent: (1) central
govemment; @) state, provincial, or regional goverm ents, when they exist n a country; @) local
governm ents including m unicipalities, schoolboards, etc.; and @) any supranational authoritbes exercising
taxation and govermm ental expenditure finctons w ithin the national territory. The M F goes on t© define
Jocal governm ents as “govermm ental units exercising an Independent com petence n the various urban
and or rural jurisdictions of a country’s territory” ! For the purposes of this roundteble, we w ill focus on
the level of govermm ent w ith regponsibility for solid waste m anagem ent, which is usually the local
goverm ent.

The second potential problam s that there are potentially m any hundreds (or thousands) of such
govermm ents w ithin each m ember country. How can the practices of these hundreds of governm ents be
surveyed, aggregated or summ arised o as to present a m eaningfill picture at the national level? It is
suggested that country sulom issions focus on specific representative cases (ncluding, perhaps, the
govemm ent of the largest city) as a way to lim it the am ount of Inform ation t© be collected and reported.
V rtually every OECD country has a national association of Jocal governm ents, which is likely t© be a
usefi1] source for this nfom ation 2

Th som e countres it appears that a distinction is m ade betw een the m arket for houschold w aste
collection and comm ercial orbusiness w aste collection, w ith a different regulatory regin e foreach.W here
this is the case, your regponses to the questions below may need to differentiate between these two
m arkets. M ost of these questions address com petition in solid w aste collection although, as you w i1l see
below , there are also questions on w aste digposal and recycling.

1 Theroleof local authoritiesin regulation and procurement

This first set of questions focuses on the ncentive and ability of local govermm ents to prom ote
efficiency and com petition and the ability of central or national governm ent to influence those ncentives
and abilities. Th a few countries (such as Canada), Jocal governm ents are a regponsibility of the states @nd
not the federal governm ent) . For these countries, questions 1 3 and 1 4 should be answ ered in relation to
the wle of the sates @s opposed to the central govemment) In controlling the activities of local
goverm ent.

11 Economic role of local government

L.1) W hat Jocal services is the resoonsibility of Jocal authorities (ie., regulated by, purchased by or
directly provided by the local authority)? For exam ple, In m any countres the responsibilities of
Jocal authorities Include the regulation of, purchase of or direct provision of Jocal roading projects,
education, public housing, public trangport, w ater and w astew ater distribution and collection, Jocal
electricity and gas distrbution, solid w aste collection and disposal, public parks, flood control and
SO on.
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12 Revenue sources of local government and lines of accountability

(1.2) How do local goverm ents mise revenue? W here does the ram ainder of their ncom e com e from ?
A re Jocal officials directly elected orappointed by a higher level of governm ent?

13 Control of local government by central (or sub-national) government

1.3) Are there mles goveming how Jlocal authorites carry out these regulatory brocurem ent activites?
Are local authorties subject to national legislhation goveming how they camy out their
regulatory procuram ent role? For example, are local authorities required t© tender for specific
services? W hich services? How are these requiram ents enforced? A re Jocal authorites subject to
regulatory review processes? Do these regulatory review processes extend to review of
procuramn entprocesses?

1.4) Are there fiscal or financial m echanism s by which the central (or sub-national) governm ent can
control the Incentives or abilities of the Jocal authorities w ith respect to their regulation fpurchasing
role? For exam ple, can the central govermnm ent threaten to withhold finding if the Jocal authority
does notcom ply w ith certain requiram ents?

If the Jocal authority engages In costcutting (through, say, efficiency In procuram ent), is itable t©
enjy the resulting costsaving itself, or would a costsaving lead t© a rduction in the finds
transferred from the central governm ent?

Overall, do local authorities face stong or weak ncentives t© ensure the efficient
regulation procuram entof local services?

2. Regulation and procurement of solid waste

h practce, solid waste collection is often provided directly by the employees of the local
govermm ent, using equipm ent ow ned by the local governm ent. Th som e cases, the service is organised as a
corporation, fully owned by the Jocal govermm ent (orby associations of Jocal governm ents) . Th other cases,
the sarvice is provided by private fim s. A lthough the ownership structure is In portant, these questions
focus first on the opportunites for competition in this market — can fims (ossibly including the
ncum bent, publicly owned operator) compete for the revenue available to existing providers of this
service?

21 Sources of revenue for solid waste service providers

@.1) W ho pays for fpurchases) solid waste collection services — is itpaid forby @) local authorities;
0) custom ers (ie., households and businesses); (€) som e com bination, or d) som e other source?

2.2 Competition for the market — contracting out, franchising or tendering

@.2) T the case where some or all of the price for solid waste collection services are paid for by
national or Jocal govermm ents, are these fiinds available to other firm s? T otherw ords, can other
firm s com pete to provide the solid w aste collection services, either through a tendering process, or
on a custom erby-custom er basis? If so, how does the tendering process operate? W hat is the
Jength of tim e betw een new tenders? A re there any requiram ents on the tendering process designed
o ensure adequate com petition?
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W hich prices fpaid by the govermm ent to the successfiil bidder) are controlled by the tender? A re
these prices fixed, or can they vary w ith, say changes In cost and/or dem and? D oes the contract
soecify how prices will be changed over time? Is the incum bent operator allow ed to keep the
benefits of any cost savings itm akes? How does the govermm ent ensure that quality stendards are
maintained? How does the govermm ent avoid clain s by the bidder ex post that it is unable t©
provide services at the current prices, which must be rmised? Does the govermm ent own any
facilities, which are to be operated and maintained by the successful bidder? How does the
govermm ent ensure that these faciliies are m antaned tow ards the end of the tender period? Has
the Jocal govermm ent established a separate nstitution for canying out such tenders and enforcing
the tarm s and conditions of tenders? If o, w hat is the nature and finction of that institution?

Are there any regulatory controls on who may bid for or win a tender (such as a licensing
requirem ent)? Can foreign firm s participate in the bidding? Are there any controls on the
ow nership or the Ines of business of these firm s? A re there any controls on foreign ow nership?

Competition in the market — controls on entry and prices

T the case where som e or all of the price for solid waste collection services are paid for by
custom ers (households or busihesses), can other firm s com pete t© provide these sarvices? (ie. is
there a satutory prohibition on com petition)? If other fitm s can compete, do they do so In
practice? Is com petition lim ited t© a certain class of custom ers, such as those, which produce the

largestquantity ofw aste?

A re the prices charged to custom ers for solid w aste collection regulated or setby the (hational or
Jocal) govermnm ent in som e way? W hat principles are used to regulate or set these prices? How

does the govermm ent ensure that quality is m antained when prices are regulated? How often are
the regulated prices adjusted? Has the Jocal govemm ent established a separate institution for
canying outsuch price regulation? If o, w hat is the nature and fiinction of that nstitution?

W here private firm s com pete t© provide solid w aste collection services, are these fimm s required t©
be licensed? W hat license conditions are imposed (if any)? Are there any controls on the
ow nership or the lnes of business of these firm s? A re there any controls on foreign ow nership?

Related markets — waste disposal and recycling

How is them arket forw aste disposal organised? W ho purchases w aste digposal services? A re they
paid for by custom ers or directly by Jocal goverm ents? W here they are paid for directly by
custom ers is there competition for waste digposal services? W here they are paid for by local
govermm ent, are these services subject to tendering? W hat is the nature of the tendering?

How is them arket forrecycling organised? W hatnational or local legislation m andates or provides
Incentives for recycling? Is recycling carried out separately from other w aste m anagem ent? W ho
pays for the services? A re they paid forby custom ers, the Jocal govermm ent, orby the sale of the
recycled m aterial? Is the com petition for recycling services? A re these services tendered? W hat is
the nature of the tendering?
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Market structure and competition issuesin solid waste collection

For those countres, which allow competition in solid waste collection, this section seeks t©

provide a picture of the m arket stucture and the com petition concems thathave arisen.

31

@1

38.2)

3.3)

3.2

é4.1)

é4.2)

3.3

Market structure

Th those cases where the Jocal govermm ent tenders for the right to provide solid w aste collection
services, how many bids are typically received? Do the sam e com panies all regularly bid against
one another, or is there a different com bination of bidders in each tender? W hat are the rough
m arket shares (view ed as a proportion of the value of the toal solid w aste collection revenues) of
these com panies? H ave these m arket shares changed over tim e?

W hat is the ownership of the largest firm s in this ndustry? A re they ow ned by local govermm entor
a grup of local govemm ents? T those cases where the governm ent directly owns a waste
collection com pany, are otherprivate firm s able to com pete on a com petitively neutral basis?

Th what otherm arkets do these firm s operate? A re they ntegrated vertically into the provision of
w aste digposal services (such as Incherators) or recycling? D o they also com pete to provide w aste
services n other cites?

Competition concerns
Have com petition concems arisen in the solid w aste ndustry? Th particular, have there been any
cases of bid rgging (I the case of tendering), m arket sharing or price-fixing? Have there been
allegations of predatory pricing? If so, please describe.
Have any horizontal m ergers betw een s0lid waste m anagem ent firm s been challenged by the
com petition authorities? W hat ram edies (if any) where proposed? Have com petition concems
arisen from Integration nto w aste disposal facilites?

Other issues (including environmental issues)

Private fim s facing stiff com petition m ay face strong ncentives to cut costs, and therefore, m ay

face strong ncentives to violate environm ental Jaw s when doing so reduces costs. The privatisation of
waste managanent may therefore need to be aswociated with new Jlegislation and/fbr strengthened
enforcem entof environm ental law s, especially in the case of hazardousw astes.

©.1)

Have their arisen concems regarding violation of envirorm ental Jaw s? W here com petition has
been Introduced n waste collection or digposal, was this associated with enhanced concems
regarding com pliance with environm ental law s? Have environm ental law s or law enforcem ent
been stengthened?
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NOTES

ThtemationalM onetary Fund, A Manual on Government Finance Satistics, 1986.

Fora listof such associations see the OECD ‘sw eb site:
http:/Avww oecd org/oum afm gm tresm alg/m alglink him .
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QUESTIONNAIRE SOUMISPAR LE SECRETARIAT

Toute éude sur les sarvices de proxim it et Ja gestion des déchets rencontre d’emblée deux
difficuliés. La pram i&re est de définir ce que 1'on entend par "adm nistration locale". Le FM I distngue
quatre niveaux d’adm histaton : (1) l'adm histration centrale ; @) les adm nistrations provinciales et
régionales (orsqu’elles existent) ; @) les adm histrations locales, notamment les municipalités, les
conseils d’établissem ents scolaires, ete. ; et @) les autorités supranationales qui assurent des fonctions
fiscales et effectuent des dépenses publiques sur e terrtoire national. Le FM I définit Jes collectivités
Jocales comm e é@ant "des unités d’adm nistration exercant une com pétence autonom e dans les diverses
circonscriptions urbaines et mrales du territoire d'un pays" . Dans Je contexte de cette t@ble ronde, nous
exam nerons  particulieram ent Je niveau d’adm histration chargé de Ja gestion des déchets solides, c’esta
dire généralem ent Jes adm inistrations Jocales.

La deuxiam e difficult® est que chaque pays menbre peut compter plusieurs centaines (cu
m illiers) de telles adm inistrations. C omm ent les pratiques de ces m ultples adm inistrations peuventelles
étre exam inées, assam blées et synthétisées de fagon a présenterun tableau ntelligible au niveau national ?
11 est suggéré que les contributions des pays se concentrent sur certains cas représentatfs ([dont, par
exan ple, ’adm histration de Ja plus grande ville) dem aniere a lim iter Ja quantit® d’inform ation a collecter
et & consigner. La quasi-ot@alit® des pays membres de I’OCDE possdent une association nationale
d’adm nistrations locales quideviait constituerune source d'nform ation utile 2

D ans ceramns pays, il existe une distinction entre Je m arché de collecte des ordures m énageres et
celuide Ja collecte des déchets des entreprises et des ndustries, chacun éant soum is a une r¥glem entation
différente. Si c’est votre cas, vos réponses aux questions ci-dessous devront faire Ja différence entre les
deux m archés. La plupart des questions concement Ja concurrence dans Ja collecte des déchets solides,
m ais certanes portent égalam ent sur 1’élim nation et le recyclage.

1 Lerdledesautoritéslocales danslaréglementation et la passation des mar chés

La pram j&re question porte sur les inciations et Ja capacitd des adm histrations locales a
rechercher l'efficience et Ja concurnence, et sur Ja m arge de m ane uvre des adm nistrations centrales ou
nationales pour influencer ces incitations et cette capacité. D ans quelques pays, comm e le Canada, les
adm nistrations Jocales sont sous Ja responsabilité des Eatsfprovinces (etnon de 1'éat &déral) . Pour ces
pays, les questions 1 3 et 1 4 doivent ée com prises comm e portant sur I'influence des Efats (etnon de
1'adm nistration centrale) sur les activités des adm nistrations locales.

11 Rl e économique des administrations locales

1) Quels sarvices de proxini® rlkvent de la compétence des adm histations Jlocals
(r&glem entation, passation des marchés ou gestion directe par l'adm histration locale) ? Par
exemple, dans de nom breux pays, les regponsabilités des adm inistations locales couvrent la
ré&glam entation, Ja passation des m archés ou Ja gestion directe dans les progts d’hfrastucture
routiere Jocale, 1'éducation, Je Jogam ent social, Jes tramsports en comm un, Ja distrbution d’eau et
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12

1.2)

la collecte des eaux usées, Ia distribution locale d’électricit® etde gaz, Ja collecte et 1’'élin natbion
des déchets solides, Jes parcs etegpaces verts, Ja protection contre Jes inondations, etc.

Sources de revenus des administrations locales et procédures de justification de I'emploi des
fonds

Comm ent Jes adm nistrations Jocales percoiventelles Jleurs recettes ? D ‘ol provient e reste de
Jeurs ressources ? Les regoonsables des adm nistrations Jocales sontHls élus directam ent ou
désignés parun échelon supérieurde 1'é@at ?

Controle des administrations locales par I'administration centrale (ou par des administrations
infra-national es)

Existet41 des regles régissant l'exercice de ces activités de réglem entation et de passation des
m archés par les adm inistations Jocales ? Les adm histrations locales sontelles soum ises a une
Jégislation nationale régissent Jeur dle de réglam entation etde passation de m archés publics. Par
exanple, les adm nistrations locales sontelles tenues de recourr a des appels d’offres pour
cerains services particuliers ? Quels sarvices ? Comment le regpect de ces obligations estil
assuré ? Les admnistatons locales sontelles soumises a des procé&dures d’exam en
réglan entaire ? Par exemple, l'adm nistation centrale peutelle m enacer de suspendre son
financeam entsi I’adm nistratdon locale ne se conform e pas a certaines regles ?

Si J'autorité Jocale obtent des réductions de colts foar exem ple en faisant preuve d’efficience
dans la passation des m archés), peutelle recueillir elle-m &m e Jes fruits de ses efforts, ou une
ré&duction des colits enttahe-telle une réduction des budgets octroyés par 1l'adm inistration
centrale ?

Dans l'ensam ble, les adm nistrations Jocales ontelles ou non de fortes ncitations & assurer avec
efficience Ja r&glem entation ou Ja passation desm archés des services de proxin it& ?

Réglementation et marchés publics dansla collecte des déchets solides

En pratique, Ja collecte des déchets solides est souvent assurée directem ent par des em ployés des

adm istrations locales, avec des équipem ents gppartenant a ces m ém es adm nistrations locales. Dans
ceramns cas, ce sarvice est assuré par une entreprise qui est la proprié# de I'adm nistration locale (ou de
groupan ents d’adm hnistrations Jocales) . D ans d’autres cas, il est assuré par des entreprises privées. C etie
question porte essentiellem ent sur Jes chances qu‘auraient déventuels concurrents sur cem arché, m ém e si
la stucture du capial est, elle aussi, un é¥m ent In portant : peut=l y avolr concurrence entre plusieurs
entreprises  ([dont éventuellam ent 1’'opérateur en place a capitaux publics) pour capter Jes budgets alloués
aux actuels presta@aires du service ?

21

1)

Sources de recettes pour les prestataires de services de collecte des déchets solides
Quipaye pour (quiachete) les services de collecte des déchets solides - sontHls payés par @) Jes

adm tnistrations Jocales ? 0) lesusagers m énages etentreprises) ; (€) une com baison des deux ;
ou () une autre source ?
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@.3)

@k4)

2.3

@.5)

@.6)

@.7)
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L’organisation de la concurrence sur le marché — sous-traitance, concessions ou appels
d offres

Si tout ou partde du budget des services de collecte des déchets solides est financé par
l’adm mnistration centrale ou par les adm nistratons Jocales, ce budget estil accessible a d’autres
entreprises ? En d’autres tarm es, d’autres entreprises peuventelles, par le jru de Ja concurrence,
obtenir des m archés de collecte des déchets solides, soitpar appel d’offres, soitdegré agrd ? Si
oui, comm ent fonctonne Ja procédure d’appels d’offres ? Quel est le délai entre deux appels
d’offres ? Existe-til des regles pour protéger Ja concurrence dans Je processus d‘appel doffres ?

Quels prix (versés par l'adm nistration a l'entreprise qui a ramporte l'appel d’offres) sont
déterm mnés par 1’appel d’offres ? Ces prix sontHls fixes ou peuvent-ls varer en fonction, par
exan ple, des m odifications des colits et/ou de Ja dem ande ? Le contrat préciseil comm ent les
prix vontévoluer au cours de Ja période ? L ‘opéateur en place estl autorisé a conserver le fruit
des com pressions de colits qu ‘il réalise ? C amm ent 1’adm inistration s’assure-telle du respectdes
nom es de quali ? Comm ent 1’adm nistratdon peutelle em pécher l'entreprise qui a ram ports
l'appel d’'offres de déclarer a posteriori qu’elle ne peut assurer Je service au prix actuel et que
celui-ci doit e augm ent ? L ‘adm histation posssde-telle des équipam ents qui doivent éxe
exploids et entretenus par lentreprise qui a rampor® lappel d/offres? Comment
l’adm nistration peutelle s’‘assurer que les équipam ents seront entretenus jusqu’a la fn de =
période couverte par Je contrat ? L ‘adm nistration locale a-telle éabliune instence soéciale pour
gérer les appels d’offres etveillera Ja bonne application des digpositions prévues ? Sioul, quelles
sont Ja nature et les fonctions de cette nstance ?

Existet-il des contraintes réglem entaires s’appliquantaux participants ou aux gagnants de 1'appel
d'offres foar exemple la nécessitd d'une licence) ? Des entreprises éuangeres peuventelles
participeraux appels d’offres ? Existet-il des 1im itations concemant Ja com position du capialou
le secteur d’actvité de ces entreprises ? Existetil des 1im itations pour Jes entreprises a capitaux
érangers ?

Concurrence sur le marché —barriéres a |’ entrée et contraintes de prix

Sitoutou parte du budget de collecte des déchets solides estpayé par Jes usagers (m énages ou
entreprises), la concunrence d’autres entreprises pour la foumiture de ces services estelle
possible (Eutrem ent dit, existetil un obstacle juridique a la concurrence) ? Si Ja concurnrence
d’autres entreprises est possible, existetelle en pratique ? Estelle 1l ife a une certaine
catégorie d'usagers, par exan ple ceux quiproduisent les plus grandes quantit®s de déchets ?

Les prix facturés aux usagers pour Ja collecte des déchets solides sontls réglam entés ou fixés
par 1'adm nistration (ationale ou locale) dune m aniere ou d'une autre ? Quels principes sont
appliqués pour r¥glem enter ou fixer ces prix ? A quelle frdquence Jes prix réglan entés sont=ls
ajustés ? L ‘adm nistration Jocale a-telle m is sur pied une nstence spéciale pour appliquer la
ré&glem entatton des prix ? Sioui, quelles sontla nature et Jes fonctions de cette instance ?

Si des entreprises privées sont en concurrence pour la foumiture de services de collecte des
déchets solides, ces entreprises doventelles étre titulaires d'une licence ? Quelles sont les
Eventuelles) conditions pour 1’obtention de cette licence ? Existeil des restrictions concemant
Ja com position du capital ou les activités de ces entreprises ? Existe-t41 des restrictions sur les
entreprises a capitaux éangers ?
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24

@.8)

@2.9)

Marchés connexes — Elimination et recyclage des déchets

C omm entestorganisé le m arché de 1’élin naton des déchets ? Q uiachete ces services ? Sont-ls
payés par les usagers ou directam ent par Jes adm nistrations Jocales ? S 'ils sont payés par les
usagers, vy a-til concurrence pour les services d’élim ination des déchets ? S’ils sont payés par
l’adm mistration locale, Jes m archés fontils 1'objet dappels d’offres ? Q uelle est Ja nature de =a
procé&dure dappels d’offres ?

Comm ent est organis® le marché du recyclage des déchets ? Quelles obligations juridiques
nationales ou Jlocales existetil pour ncier au mwcyclage ? Le recyclhge estil effectué
ndéoendamm entdu reste de Ja gestion des déchets ? Q uipaye pour ces services ? SontHls payés
par les usagers, par 1'adm nistration locale, ou par Ja vente des m atériaux recyclés ? Existe-tdl
une concurrence sur les services de recyclage ? Les marchés sont=ls soum is a des appels
d’offres ? Q uelle est Ja nature de Ja procédure d'agppels d’offres ?

Structure du marché et distorsions de concurrence dans la collecte des déchets solides

Pour Jes pays ou Ja concurnrence existe sur Ja collecte des déchets solides, cetie section a pour

objet de dresser un @bleau de la sttucture du marché et des distorsions de Ja concurrence qui peuvent

exister.
3.1

@1

3.2)

3.3)

é4.2)

Structure du marché

Sil'adm nistration Jocale Jance des appels d’offres pour sélectionner Je foumisssur des services
de collecte des déchets solides, combien d’offres sont généralam ent recues? Les ménes
entreprises e retrouventelles généralam ent en concurrence, ou les soum issionnaires sontHls
différents a chaque appel d’offres ? Quelles sont Jes parts de marché gpproxin atives de ces
entreprises fpar rapport au budget total de Ja collecte des déchets solides) ? C es parts de m arché
ontelles évolué au fildesans ?

Quelle est Ja composition du capital des plus grands acteurs du secteur ? Sontls Ja proprié@
d’adm inistrations Jocales ou d'un groupem ent d’adm nistations locales? Si 1'éat posssde
directam ent une entreprise de collecte des déchets, Ja concurrence avec les entreprises privées
estelle équitable ?

Sur quels autres m archés ces entreprises sontelles présentes ? Sontelles ntégrées vertcalem ent
pour assurer égalem ent 1’élim nation (Incinérateurs, par exanple) ou le recyclage des déchets ?
Sontelles aussi concurrentes dans d/autres villes pour Jes services de gestion des déchets ?

Distorsions de la concurrence

D es problam es de concurrence se sontHls posés dans Je secteurde Ja gestion des déchets solides ?
En partculier, a-ton obsarvé des cas de collusion [dans les appels d'offres), de partage du
marché ou d’entente illicite sur les prix ? Des accusations de prix d’évicton ontelles ét&
portées ? Sioul, veuillez donner des précisions ?

Les autorit®s de Ja concunrence ontelles dép fait obstaclke a des fusions horizontales entre
entreprises de gestion des déchets solides? Quelles solutions ont é2  (Eventuellem ent)
proposées ? D es cas d’'ntdgration avec des entreprises d’élin natdon des déchets ont=ils provoqué
des distorsions de concunence ?
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3.3 Autres aspects (notamment liés a I’ environnement)

Iln’estpas rare que les entreprises privées, confrontés a une dpre concurrence etpoussées de ce
faita réduire Jeurs colits, soient tentées d’enfreindre Je droitde I'environnem ent si cela peut entraher des
éconaom Jes. Tl peut donc étre nécessatre d’accom pagner la privatisation de Ja gestion des déchets par des
m esures kgislatives ou par un renforcam entdes m oyens m Is en e uvre pour assurer le respect du droitde
l’environnem ent, particulierem entdans Je cas des déchets dangereux.

6.1) D es problm es se sont=ls posés dans Je dom aine des violations du droit de l'environnem ent?
Lorsque Ja concunrence a é mtroduite dans Ja collecte ou 1’élim nation des déchets, cela a4l
post de nouveaux probkmes de regpect du dwit de l'envirormement? Le dwit de
T'environnem ent Jui-m &n e ou Ja police de 1'environnem entont=ls ét renforcés ?
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NOTES
1 Fondsm onétaire intermational, Manuel sur les statistiques de finances publiques, 1986.
2 Pour une liste de ces associations, on consultera l'adresse suivante du site web de I’'OCDE

htp:/Avww oecd org/um afm gm tresfn algm alglink him .
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FRANCE

Lem odele francais de foumiture des services publics Jocaux, (collecte et traitem entdes déchets) est
historiquem entceluide Ia régie directe etde Ja délégation de service public. A ux cotés des services publics
Jocaux gérés en régie, c'esta-dire fourmnis directam ent par les collectivités Jocales, on assiste depuis une
vingtane d’années au développem entt des m odes de gestion déléguée des services publics. La com plexité
des sarvices foumis, mais aussi Jeur colit, ainsi que Ja pression des entreprises pres@ataires de sarvices
aupres des collectivitds contribuent a cette évolution. Ceci n'est pas sans créer des difficultds sur b
situation concurrentielle, ce qui a conduit a des mesures pour assurer le bon fonctonnem ent de Ja
concurrence.

1 Lecadrejuridique

Outre I r&gie, par laquelle elles assum ent elles ém es Ja foumiture du service, les collectivités
publicques digposent principalem ent de deux procédures de sélection de leurs cocontractants : le m arché
public et Ia délégation de service public. Si les procédures de passation des m archés publics sont depuis
JIongtem ps encadrées par des digpositions spécifiques, la délégation de service public souleve des
problam es particuliers dem ise en concurrence, quiontconduita l'adoption en 1993 dune loirelative a la
prévention de Ja corruption eta la transparence de Ja vie économ ique etdes procédures publiques, dite "loi
Sapn".

11 La délégation de service public
La délégation estdevenue Je principalm ode de foumniture des services publics Jocaux.

En matere de collecte et traitem ent des déchets, Ia collectivited Jocale délegue ansi le plus
souvent a un presaaire de service privé, pour une durdée déterm inée, Je soin de collecter et taiter les
déchets. Elle conserve toutefois Ja maitrse du service, et Jes relations entre elle et le presa@aire sont
organisées sur le fondement d'un contrat. Celuici comporte un cahier des charges qui définit les
obligations du prestataire en term e de satisfaction desbesoins de 1'usager.

Le contrat de délégation de service public porte sur l'exploitation du service, et peut prendre Ja
form e d'un contrat de concession, par lequel l'exploiEnt réalise les nvestssem ents nécessaires et se
rém unere pardes redevances sur les bénéficiaires du service ou d'un contratd’afferm age, dans lequel c’est
Ja collectivité qui construit Jes nstallations pour les Jouer a 1'exploiant qui se rém unere par des redevances
sur l'usager ou d‘un contrat de régie ntdressée, ol Je presa@ire recoitde Ja collectivité une rém unération
calculée sur ke chiffre d’affaires. La délégation de service public n'est pas exclusive de la passation de
contrats de m archés publics, notamm ent Jorsqu’elle ne porte pas sur I totalitd de l'exécution du service
(cf. I'afferm age ou Ja collectivité conserve Ja charge de Ja réalisation des nvestssam ents).
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12 Les marchés publics

Les collectivitgs Jocales concluent égalem entdes m archés de travaux publics ou de prestations de
services. Les appels d'offres peuvent étre ouverts ou restreints, avec ou sans sélection préalable des
entreprises candidates par I'acheteur ou surperform ances.

En matere de collecte et traitem ent des déchets, Jes contrats de m archés publics sont plus
fréquents que les délégations de services publics, du fait des principes d’organisation des services de
collecte etde traitem entactuellem entretenu.

2. La situation concurrentielle

21 Une offre concentrée

D ans le secteur des déchets m énagers, au stade de Ja collecte, trois groupes de construction etde
services urbains se partagent 60 pour centdu m arché. C elui-ci se répartit de Jam aniere suivante : 75 pour
cent pour la collecte traditionnelle, 18 pour centpour Ja collecte des déchets encom brants, septpour cent
pour Ja collecte sélective.

Au stade du traitem entdes déchets, Ja partdes opérateurs privés sur lem arché s’éleve a 92 pour cent.

51 pour cent des ordures traitées vont en décharge, 31 pour cent sont ncnérés avec récupdéaton
d'énergie, septpour cent ncinérés sans récupération d’énergie, SiX pour cent com postes et cing pour cent
recyckés.

En outre, le capital de ceranes sociétés peut gopartenir collectivem enta des groupes en prncipe
concurrents.

211 L’intensité de la concurrence varie selon I’ objet des marchés

2111 Lapression concurrentelle est falble pour lem arché du traitem entdes déchets

En m atere de déchets, Ja m altrise du m arché dépend Jargem ent de Ja m altrise des opérations de
tradtem ent. O 1, Jes opérations de traitem ent sontde plus en plus com plexes, etde ce fait réservées a un pett
nom bre d’entreprises ayant les capacités financieres et technologiques requises. Tl s'agiten faitdesm ajors
francais de Ja construction et des services urbains, représentés par leurs filiales gpécialisées. Tl esta noter
que Je développean ent de m odes de collecte élaborés (cf. collecte sélective des déchets m énagers) est
susceptible de rendre plus difficile 1'accés des petites entreprises au m arché de Ja collecte.

2112 Larecherche de Ja sécurité par les collectivités Jocales affaiblit Ja concurrence

De facon génémale, les collectivitds connaissent et regpectent les procédures de mise en
concurrence.

Toutefois, comm e elles craignentpar-dessus tout Jes défaillances techniques, les sociétés qui leur

offrent Jes garanties techniques et flnancieres Jes plus in portantes sont souventprivilégiées. C ela se traduic
par le recours aux presataires qui affichent Ja com pétence Ja m oins discutable. Elles ont en conséguence
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tendance a écarter pour références nsuffisantes Jes sociétés nouvelles ou nconnues gqui se présentent. Les
grands groupes connus pour Jleur solidité digposentd 'un avantage décisif.

A Insi, l'absence fr¥quente d’indemnisation pour les tavaux de préparation nécessaires a =a
présentation de Jeur offre constitue un obstacle au fonctonnem ent de Ja concurrence, car elle dissuade
ceranns candidats potentiels de consacrer du tam ps a Ja réalisation des études nécessaires a Ja confection
d'une offre.

3. Les mesuresprises pour assurer le bon fonctionnement de la concurrence

L 'action des autorités vise a mantenir ke fonctonnem ent de Ja concurrence et a donner plus
d'effectivité au digpositf Jégal. Une Joinouvelle a in posé des 1993 aux collectvités publiques des regles
de mise en concurrence des entreprises candidates aux délégations de service public, pendant que les
autorités com pétentes m aintdennent Jeur contrdle du respect du droit de Ja concurrence et du droitde =
comm ande publique.

31 Laloi du 28 janvier 1993

311 La réponse |égidlative

Lam ise en évidence des faiblesses du dispositif Jégal et réglem entaire, face au développean ent
soutenu des conventions de délégation de service public, a conduit le ¥gislhteur a intervenir par 1’adoption
de Ia 1oin®93-122 du 29 Fnvier 1993, dite Joi Sapmn. Cette Joi, "relative a la prévention de Ja cormuption et
a la rangparence de Ja vie économ ique" propose un nstrum ent souple perm ettantde concilier des objectfs
différents bien que com plém entaires :

e Jlam ise en place de procédures de passation quiperm ettent Ja sélection des candidats m jeux-
disants, selon des procédures plus tmnsparentes, respectueuses de 1'égalitd des candidats
potentiels ;

¢ Jlemaiten du principe de I libert? de choix du délgataire’ par l'autorité déégante, et par
consdaquentdu system e de I intuitu personae qui reste Ja m arque fondam entale du r¥gin e des
conventions de délégation de service public.

N onobstant sa souplesse, cette Joi a défini de nouvelles regles visant a ram &dier aux falblesses
constatées antérieuram ent. E lle In pose en outre Ja rédaction dun rapportsur Jes com ptes etune analyse de
la qualité du service.

3.2 Une meilleure transparence des conditions de passation des conventions

Cette Joi oblige désom ais l'autorite déléguante a organiser une vériable m ise en concurrence
préalablam enta toute décision d’attrbution .

Cette obligation de mise en concumrence implique tout a Ja fois, de la part de l'autori®

dé¥guante, le respectde fom alités de publicite’, l'organisation d‘une procédure de sélection des candidats
potentiels, et Ja définition des criteres dattribution form alisés dans un docum entd’appel a propositons.
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En outre, par rapport a ce r¥gine général, Ja Joi comprend @rt. 42 a 45) des digpositons
goécifiques aux seules collectivitgs Jocales, notamm ent :

¢ une délibération obligatoire de l'assemblée Jocale sur le principe de Ja délégation, avant la
m ise en e uvre de toute procédure de choix du déégataire ;

e I'ntervention d‘une comm ission goécialisée pour 'ouverture des plis contenant Jes offres des
candidats et 1exam en de leurs propositions.

Le ®le de cette comm ission spécialisée est déterm nantparce qu’il contribue a éclairer Je choix
de la collectivité. En effet, Ja Comm ission rend un avis circonstancié a l'autorit® habilitte a signer la
convention de délégation. C et avis, m ém e s’ilne lie pas l'autorit®, s’gopuie surun rapportquiprésente la
liste des entreprises adm ises a présenter une offre et l'analyse de leurs propositions. Ce 1Epport est
l'aboutissam ent d'un travail de recueil et d’analyse des offres, et de classam ent des propositions les plus

Le choix du candidat retenu est effectué par lautorit® habilide a signer la convention de
délégation . C e choix n'est cependant définitif qu ‘une fois que l'assem blée Jocale 1'a ratifié, apres avoir é&
com pletem ent inform ée des conditions de sélection des candidats et surtoutdesm otifs du choix effectué.
33 Une durée limitée des conventions

La loidu 29 fanvier 1993 aposé le principe d‘une durée Iin itde des conventions.

Dans le cas particulier du secteur de Ja collecte et du traitem ent des déchets, la durde des
conventions ne peutétre supéricure a 20 ans (loin®95-101 du 2 fEvrier1995).

34 L’ encadrement des droits d entrée versés par le délégataire

Les droits d’entrée’ sont nterdits pour les conventions passées pour 1 collecte ou le traitem ent

des ordures m énageres etautres déchets.

35 L’interdiction des clauses sans rapport avec I’ objet de la convention

Les conventions de délégation de service public ne peuventpas contenirde clauses par lesquelles
le délégataire prend a sa charge 1'exécution de services ou de paiem ents étrangers a Ja convention.

C ette disposition de Ja Joivise a prévenir les risques de coruption.
3.6 La production d'un rapport annuel comportant les comptes et une analyse de la qualité du
service

Le dé¥gataire doit éablir un rapport présentant Jes com ptes des opérations qu’il a effectuées et
analysant la qualit® du service. C e rapportcontribue a Ja transgparence globale de Ja convention.
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Le dispositifm is en place par Ja Joidu 29 Fnvier 1993 com porte tous les élén ents perm ettent le
bon fonctiormement de la concurrence. Celuici daneure soumis au contdle des autoritds de =
concurrence.

4, La mise en oeuvre des dispositions relatives aux délégations de service public et aux
mar chés publics.

4.1 La DGCCRF, un role alafois préventif et répressif

Le ©le de la DGCCRF consiste a la fois a vérifier Ia ¥galit® des procédures de passation des
marchés publics ou de déégation de sarvice public et a déecter les ndices de pratques
anticoncurrentielles.

Le contrdle s'effectue par la participation aux comm issions de m archés publics, ainsi qu’aux
comm issions goécialisées de délégation de service public.

A loccasion de Ja participation de Ja DGCCRF a ces comm issions (marchés publics et
délégations de service public) en 1998, des indices de pratiques antconcurrentielles concemant le secteur
de Ja collecte etdu traitem entdes déchets ont & relevés.

Ces Indices, Jorsqu'’ils sont probants, donnent lieu a une enquéte qui aboutira ensuite a une
saisne du C onseilde Ja C oncurrence fondée sur les A rtdcles 7 (ententes) et 8 (@bus de position dom nante)
de 1'0 rdonnance.

Cependant, lorsque l'enquéte a pem is d’iddentfier une infracton pénale a larticle 17 de
T'ordonnance de 1986, qui prohibe la part personnelle et déterm nante prise par une personne physigque
dans Ja conception, 1’organisation ou Ja m ise en e uvre d‘une pratique anticoncurrentielle, Jle dossier est
transm is au procureurde Ja R éoublique.

4.2 Leroéledu Conseil dela Concurrence

En application des dispositions de 1'article 53 de 1’0 rdonnance n°86-1243 du 1% décanbre 1986,
m odifiée par IJa Join®95-127 du 8 fvrier 1995, Je Conseil de Ja C oncunrence peut exercer un contrdle des
pratques anticoncurrentielles de personnes se liviant a des activités de production, de distrbution et de
services "notam m entdans Je cadre de délégation de service public".

Plusieurs décisions Intervenues en 1998 illustrent Ja surveillance des autorités de Ja concurrence
dans le secteurs des déchets ou Je bon fonctionnem ent de Ja concurrence, se révele délicat du fait d’une
offre concentrée en quelques grands opérateurs.

La pram i&re décision’ flustre Ja néoessité de ce contrtdle du m arché de Ja collecte et du traitem ent
des ordures m énageres pour m etire un coup d’arrét aux strategies de groupes consisant a se répartr les
m archés par le biais de filiales apparaissant ndépendantes et soum issionnant de m aniere autonom e et
concurente.

En Ile de France, plusieurs sociétés, filiales d'un m ém e groupe, avalent en effet présenté des

offres distinctes dans plusieurs m archés, sans avertir e m altre de 1’'ouviage des liens qui les unissaient. Les
responsables des sociétés du groupe avaient reconnu 1’existence dune coordination des offres entre elles,
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qui devait pem ettre "de prom ouvoir Ja candidature des filiales Jes plus com péttives", ces coordinations
ressortant égalem entde 'exam en des réoonses aux appels d’offres concemantcesm archés.

D ans cette décision, Je C onseil a rappelé "qu‘estde nature a fausser e jau de Ja concurrence entre
des entreprises autonom es et a trom per Je m aftre de I'ouviage sur la réalité et 1’éendue de Ja concurrence
entre Jes soum issionnaires du m arché considéré, le fait pour des entreprises ayant entre elles des liens
Juridiques et financiers, mais qui disposent de Jeur autonom e comm erciale de présenter des offres
distinctes et concurrentes gopres s'étre concertées pour Jles coordonner ou Jes élaboreren commun”.

La seconde décision’conceme un abus de position dom ante sur le m &n e m arché de la collecte
etdu taitem entdes déchets.

En effet, outre des ententes pour se répartir lesm archés, les statégies des groupes aux m ulbples
filiales spécialisées sur Jes différents m archés 1liés a la collecte et au taitam ent des ordures m énageres,
peuvent aussi conduire a des abus de positon dom nante, égalem ent sanctionnés par le Conseil de =a
C oncurrence.

A insi, dans une autre affaire relative a Ja situation de Ja concurrence dans le secteur du traitem ent des
ordures m énageres en ITle de France Je Conseil de Ja C oncurrence a4l condam né une sociétd, exploiant
plusieurs décharges dans cette ré&gion pour abus de position dom nante. C ette sociét®, filiale dun groupe,
consentaitdes tarifs préférentiels aux entreprises du groupe augquel elle appartenait, arifs préférentiels qui
n'étajent justifiés par aucune contreparte, et donc éaient discrin inatoires et susceptibles de favoriser de
facon artificielle Jes entreprises de ce groupe par 1IEpporta ses concurrents, antsur Jlem arché de Ja collecte
que sur celuidu traitem entdes orduresm énageres.

Pour définir Je m arché pertinent, Je C onseil de Ja C oncurrence a considéré qu’iln’exis@aitpas un
marché unique du tmaitem ent des ordures m énageres quelle que soit Ja m éthode utliste (recyclage,
com postage, cihémton ou mise en décharge contr®lke), mais au contraire des marchés distncts,
notamm ent un m arché perm ettant la valorisation décrite dans Ja Joidu 13 juillet 1992, etun marché de I
m ise en décharge. En l'egpece, il a donc conclu a Ja définition dun m arché des décharges contrdlées de
cdlasse TI (orduresm énageres) dont les contours correspondaienta la région Tle de France.

Pour définir Ja position dom ante de Ja société en cause, Je Conseil s’est fondé sur sa part de
marché (59 pour cent), sur 1'écart in porant qui la sépare de son principal concurrent, sur Ja circonstance
qu’elle possede deux décharges qui digposent des plus grandes capacites d’enfouissan ent de Ja r&gion, et
enfin du faitqu’elle estadossée & un groupe puissantégalem entprésentdans Jem arché de Ja collecte.

Le Conseil a égalam ent ntégré dans son analyse Jes conséquences de Ja Joi du 13 juillet 1992
relative a 1’élim nation des déchets, qui, en histaurantun system e d’autorisation préfectorale ainsi que des
objectifs de réduction des décharges, a hitroduitdes barrieres a I’entrée pour de nouveaux arrivants.

5. Conclusion
La Joidu 29 7uillet 1993 a apporté de réels progres au plan de Ja ttangparence des procédures de
délégation des services publics, de plus les autorités chargées de Ja concunrence, conservent une grande

vigilance vis-a-vis de ce secteur de Ja collecte et du traitem ent des déchets pour faire regpecter les regles
d"une saine concurrence.
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NOTES
Le développemn ent de ce mode de gestion se traduit par 1'in portance du m ontant global des
contrats de gestion déléguée quireprésentaiten 1990, 30 & 32 m illiards de Francs
La liberté de choix de l'autorite délégante subsiste m ais elle est désorm ais encadrée de m aniere
rigourause : Ja collectivité délégante peut choisir Ibram ent son déégataire de service public,
mais elle est tenue de regecter les regles qu’elle s’est préalablem ent fixée pour ce choix,

notamm ent les criteres de recevabilite des offres des candidats.

La m éconnaissance des r&gles de publicit® et de m ise en concurrence constitue d’ailleurs une
cause de nullité de Ja convention.

Les droits d’entrée sontdes somm es versées au m om entde 1'attribution du contratou au cours de
son exécution etquicorregoondenta une sorte de "pas de porte".

(D écision n°98-D 42)

(D écision n°98-D -68)
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HUNGARY

I ntroduction

The organisation of solid w aste m anagem ent as a Jocal service and, In particular, the prom otion
of com petition in this field has recently becom e a focal point In Hungary . A ccordingly, Parliam ent w i1l
discuss the Billon W aste M anagem ent in O ctober, and itw ill probably be m ade law before the end of the
year.

Experience w ith the ntergovernm ental circulation of the draft bill indicates that environm ental
considerations (reducing pollution, elin nation of illegal waste deposit sites, tightening of control) are
frequently in conflict with the public nterest in com petition In various parts of the market (oroviding
choice for consum ers, inproving efficiency of sarvice). It is difficult to convince environm ental and
municipal officials that these considerations are reconcilble as at first glance adm inistration under
com petitive conditions seam s to require technically m ore dem anding, m ore sophisticated w ork.

To ensure uniform understanding, herehafter “m unicipality” shall mean the public entty In
w hich Jocal public adm inistration is exercised, pursuant to law , through independent, free self-govemance;
In otherw ords, itm eans Jocal authorities. A ccording to statistics as of January 1, 1999, there are 3154 local
authorities in Hungary .

TheActNo.LXV 0f£1990 on M unicipalities M A ) — and its am endm ents — regulates the tasks of
m unicipalities in a uniform m anner, inespective of the size of settlem ent. TheM A also provides additional
rules In respect of the m unicipality of Budapest — in view of the soecial role and peculiar position of the
capital n the country — and for the county self-governm ents. M unicipalities have discretionary pow ers in
regard of the m annerpublic servicesw ithin the solid w aste m anagem ent category are in plem ented asw ell
as In the available tools and possibilities.

T view of the fact that the practices of solid waste m anagem ent are lJargely uniform across
m unicipalities of various sizes, neither the size nor the num ber of m unicipalitbes is relevant for assessing
the position of solid w aste m anagem ent.

T Hungary there is no regulatory distinction betw een the m arket for household w aste collection
and comm ercial orbusiness w aste collection, as long as non-household w aste can be handled togetherw ith
comm unalw aste.

The joint or sgparate handling of these two categores of waste depends on the regulation of
m unicipal solid w aste m anagem ent related public services by the m unicipality and on the definition of the
types ofw aste categorised under the scope of public services.

For instance, In Budapest and som e other citles, w ith the exception of solid w aste not generated

on a regular basis, the m unicipality, acting n its com petency provided by Jaw and based on Jegal pow ers,
ensures In a local by-law the mandatory use of public services related to thon-hazardous) household
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(comm unal) w aste and other regularly generated w aste (generated in the course of ndustrial or comm ercial
actvities, service provision or othereconom ic actvites) .

Th anotherm odel the m unicipality mcludes n its public services only the household (comm unal)
solid waste, while In the case of ndustrial waste the owner of such waste is obliged to ensure its
m anagem ent; for this latter category the m unicipality provides no further detailed regulations such as the
agentorm anner of digposing of such w aste.

The sarvices In this Jatter area, as w ell as the excgpotions m entioned in the first category - ie.,
non-hazardous w aste not regularly generated, thus not falling nto the scope of local public services —
operate on am arketbasis.

Rules goveming hazardous waste (control, transportation, treatm ent) are provided In a ssparate
legal regulation, the G overmm entD ecreeN0.102/1996. (V IT16.) Kom .

1 Theroleof local authoritiesin regulation and procurement

11 Economic role of local government

The operation of m unicipalities is regulated by the M A ; thelr tasks are listed in A rticle 8 of the
A ct. Som e of these tasks are m andatory, w hile others are discretionary .

M unicipalities m ay act Independently n local public m atters. Such public m atters nvolve the
provision of public services t© residents, the exercise of local public pow er as w ell as the creation of the
organisational, personnel and m aterial conditions thereof.

Th such m unicipal affairs the representative bodies M unicipal councils) act independently in their
regulatory and adm inistrative capacites.

The M A declares that the tasks of m unicipalities nclude ensuring the provision of the basic
public services t© Jocal residents.

Th respect of som e of these services m unicipalities them selres m ay decide, based on the dem and
from residents and depending on their financial resources, which of the services not specifically listed In
the law they would provide, to w hatextentand In whatm anner.

T the field of local public services the tasks of municipaliies Include in partcular: urban
developm ent, utban planning, protection of the m an-m ade and natural environm ent, housing m anagem ent,
flood control and drainage of rain w ater, canalisation, m aintenance of the public cem etery, m aintenance of
Jocal public roads and public areas, local public transgport, public sanitation and provision of cleanliness of
the settlem ent, provision for local fire protection and for local duties of public security, participation in the
Jocal supply of energy and n providing em ploym ent, provision of kindergartens, prim ary education, health
care and w elfare services asw ell as other tasks related t© children and the youth; provision of comm unity
facilities; prom otion of public education, scientific and artistic activities and sports; ensuring the rights of
national and ethnicm norties; prom otion of the com m unity conditions of a healthy w ay of life.

T regpect of the listed public services not made mandatory by law , the municipality has

discretionary pow ers to decide In what m anner they would be provided. They may even decide not to
provide such services.
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The other large category of public services consists of the tasks where the m unicipality has no
discretionary pow ers; itm ustensure that they are provided.

The m unicipality m ust provide for the supply of healthy drinking w ater, kindergarten education,
elem entary school education and instruction, basic health care and welfare sarvices, street Iighting,
m aintenance of Jocal public rads and the public cam etery, and itm ust ensure the rights of national and
ethnicm norites.

Even though theM A classifies the provision for public sanitation and cleanlness of public areas
under voluntary public services, the A ctof 1997 on health care reclassified it Into the scope of m andatory
local services.

12 Revenue sources of municipalities

The M A gives a detailed account of the regponsibilities and com petencies it prescribes. As a
financial safeguard, the Parliam ent ensures the financial resources necessary for thelr provision and
decides about the am ount of budgetary transfers allocated t© the various tasks. The financial m anagem ent
ofm unicipalitiesm ustbe w ithn Jegal constraints, them ain elem ents of which are the follow ing:

o theymay freely digoose of theirproperty,
o theym ay allocate their revenues iIndependently,

o they provide for the canrying out of voluntary and m andatory municipal tasks from their
unified budgets.

Sources of revenue:

e own revenues (local taxes gpecified and Inposed In the m anner described In law , proceeds
from thelr own activities, businesses or the yield of m unicipal property, dividends, interest
ncom e, rent, assum ed funds, other revenues),

e chared central taxes (the legally specified percentage of the personal lncom e tax),
e nom ative grants from the central governm entbudget.

For tasks gpecified by Parliam ent as social priorites, municipalities may request targeted
subsidies, w hile forhigh-cost investm entprojects they are eligible for earm arked subsidies. The A cton the
1999 Budget of the R epublic of H ungary allocates a facility of 2 000 m illion HUF for earm arked subsidies
related to the priority nvestm ent projcts of m unicipalities Jaunched in 1999 . T respect of new projects
starting n 19992000 In w aste m anagem ent, the appropration am ounts to 973 m illion HUF .

If am unicipality muns a deficit through no faultof its own, it is eligible for additional governm ent
subsidies. M unicipaliies may have ramaning revenues mostly as a result of favourable financial
conditions In the previous period orrevenues from  the utilisation of theirproperty .

The system of election of municipal officials and m ayors is based on the Constitution of the

country . The m ayor of the m unicipality and the m em bers of the representative body (council) are elected
by citizens in a directand secretballot, pursuant to the universal and equal suffrage.
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13 Control of municipalities by the central government

Procuram ents of m unicipalities above a value threshold specified n Jaw are conducted according
to the Public Procurement Act A ctNo. XL of 1995). This form at is only applicable to the m unicipal
procuram ents financed from  their own budget. “Procuram ents” financed by households — ie. where the
municipality acts In their nterest and on their behalf — do not belong t© the scope of the Public
Procuram entA ct.

The ActNo.XLITof 1995 (the Acton the M andatory U se of Certain Local Public Services —
hereinafter: M andatory Services Act) separately regulates the specific technical rmules goveming the
m andatory use of certain Jocal services which constitute the m ost inm portant tasks of m unicipalities; such
tasks nclude the m unicipal responsibility related to comm unal solid w aste.

The collection, r=m oval and disposal of comm unal solid w aste is a special public service that is
m andatory form unicipalities and that consum ers are obliged to m ake use of.

Pursuantto the M andatory Services A ct, the public service provider is selected in a public tender.
The w Inner of the tenderm ustproceed in accordance w ith the Public Procurem entA ctw hen conducting its
public service related procuram ents. The establishm ent of capital projcts financed from central transfers,
such as of waste treatm ent faciliies ([deposit sites, Incherators) is also govemed by the rules of public
procuram ent.

The ex post audit of m unicipalities is the duty of the State Audit O ffice. The m nistry finding
such projcts is also entitled to conduct nvestigations; if the use of fimds wasnotin line w ith regulations,
them mnistry m ay oblige the m unicipality to repay such transfers togetherw ith nterest.

For ceran public tasks, such as the obligations related to s0lid waste (est@blishm ent of solid
waste digposal facilities) m unicipalities m ay also be eligible for nom ative nvestm ent purpose targeted
subsidies (goecified In term s of physical param eters) w ithin the system of governm ent transfers. The
disbursem ent of such central finds is subjct to very tight conditions; failure to com ply w ith these results
n the w ithdraw al of subsidies.

T the case of projcts fimded from the central budget and appraised and approved w ithin the
public procurem ent procedures no savings m ay be achieved at the m unicipality level due to the nature of
perform ance based financing.

There are no central subsidies available for operating the sawvices rehted to solid waste
(collection, disposal, treatm ent) . Costs =lated t© the services are bome by the producers of waste; the
polluterpays.

Theentives for the efficient procurem ent of Jocal services nclude publicity as well as personal
Interest (nvolvem ent) because nefficient, expensive public services payable by local voters underm ines
the chances of local officials to be reelected.

How ever, there is a disncentive In thatm unicipalities, in order to econom ise on their revenues,

have a vested Interest n the profitability of the enterprises owned by them selres, therefore their own
Interests often prevail over the interests of voters/consum ers.
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2. Regulation and procurement of solid waste

21 General information about waste management

Th Hungary almost 104 m illion tons of waste is generated each year. O f this, approxin ately
4 m illion tonsAear is comm unal solid w aste and approx. 20 m illion tonsA/ear is treated ligquid comm unal
waste. The ram aining approxin ately 80 m illion tonsAear of w aste is generated by industrial, agricultural
or other business activities. W ithin comm ercial w aste approxin ately 4 2 m illion tonsArear is hazardous
waste; within this, the volume of ndustrial waste is declining, that of communal waste is slightly
ncreasing .

Depending on their nature and composition the treatm ent of solid wastes requires various
technologies. Solid waste that cannot be directly recycled may be treated in several ways. The most
frequent technique is depositing solid w astes In dum ps, or their utilisation in incherators. M ore than half
of the s0]lid w aste in Budapest is used Aisposed of In Inchherators, w hile a am allerportion is deposited.

A In 0st 80 percent of solid comm unalw aste are collected In som e organised m anner. 85 percent
of the s0lid comm unalw aste is digposed of by depositing . There are 2 700 com m unal deposit sites.

2.2 Sources of revenue for solid waste service providers

Services related t© solid w aste are paid foraln ost exclusively by the users of the service, ie., the
an itter; the producer of the waste, based on the polluter pays principle. The rates payable for the service
are prim arily dependenton the type of service used.

Pursuant to the authorisation In the M andatory Services A ct, m unicipalities specify the rates of
public services the use of which ism andatory (rlated to the s0lid m unicipals waste — comm unalw aste or
w aste that can be digposed of togetherw ith comm unalw aste —) asw ell as the term s of gpplication of such
rates n local by-law s. The rates payable for services cover the costs of the complex public service —
collection, ram oval, disposal [depositing or lncneration) . The various m unicipal by-law s regulate the Jevel
and tam s of application of rates payable for the public services of m andatry use in highly different
manners, several of which have been overuled by the Constitutional Court because of their

M unicipalities have the responsibility t© provide for the technical conditions of the service as
w ellas for the related expenditure.

W aste m anagem ent services outside the m andatory Jocal public service provision obligation are
provided on a m arket basis, w here the price payable for the service is determ ned by the price form ation
m echanism s of them arket, teking into consideration Jocal conditions and circum stances.

2.3 Competition for the market — contracting out, tendering
The local public services subject to m andatory utilisation in the field of m unicipal housshold
solid waste is generally not subsidised by m unicipalities. Th Budapest this service is not subsidised, ie.,

property ow ners of Budapestpay the fiall price for the digposal of solid w aste. There are m unicipalities that
provide som e subsidies depending on the resources available.
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A nother possibility for the disposal of comm unal solid waste is for the m unicipality to provide
for the organised collection of w aste and to participate In that system , butnot to require m andatory use of
such systam . M unicipalities would typically provide the service within their own organisation, and the
costsw ould be financed from their comm unal tax revenues.

A third, com bined version of digposing of solid comm unalw aste is w here households pay for the
service a price that is low er than the costof the sarvice, and the difference ispaid to the service providerby
the m unicipality, ie., @Ates forhouseholds are subsidised from otherm unicipal revenues.

M unicipalities have the right to choose from am ong the above options.

Th one of the com petition supervision proceedings of the C om petition O ffice w e encountered the
Thappropriate use of m unicipal subsidies, w hich had an adverse effect on com petition . h view of the extent
of such effect and the other facts revealed by the exam nation the Com petition Council term hnated the
proceadings but called on the municipality t© operate the systam of subsidies n confom ity with the
requirem entof com petitively neutral conditions. (Forthe brief description of the case see the A tachm ent.)

M unicipalities typically m ect their soecified obligation In respect of public sanitation, and In
partcular the digposal of s0lid w aste, through their form er specialised corporations or the legal successors
of these, m ostly m unicipality owned. Though pursuant to the M andatory Services A ctm unicipalities invite
a tender for such public services, ie., several enterprises m ay com pete for the provisions of such public
sarvices, In the vast majprity of cases these contracts have been awarded to the form er municipal
comporations. The w inner of the tender is aw arded exclusive rights fora certain period of tim e.

The effective regulations do notallow forthe selection of the service provider through agreem ent
w ith the consum ers.

Bidsmay be sulm itted not only by independent com panies but also by groups thereof. Thus n
Budapest, for nstance, the consortium of the form er service provider, the M etropolitan Public Sanitation
Corp. and nine other undertakings w on the right of exclusive public service provision for a period of ten
vears. A fter the date of the municipal by-law entering nto force the Josers of the tenderm ay operate in
Budapest only in the m arket of non-regularly generated solid w aste, where prices are form ed by m arket
com petition .

D epending on the tem s specified in the calls for tender, the length of tin e betw een new tenders
is generally five or even ten years, and the provision of exclusivity for 1520 years isnotuncomm on. This
procedure raises com petitive concems because it foreclosures them arket fora Jlong period.

The obligation t© Invite tenders is prescribed in theM andatory ServicesA ct.

The scope of the ActNo.LXX XV IIof 1990 on Prichg (Pricing A ct) does not cover the setting
of the consideration payable for services subject to m andatory utilisation . A ccording to the explanation to
the Pricing A ct, In such cases the consideration should be determ Ined in a sgparate legalile.

Pursuant to the M andatory Services A ctm unicipalities determ ne in Jocal by-law s the term s and
conditions of the services, such as technical requirem ents, rights and obligations asw ell as the rate paying
obligation of the waste producer (the owners of property In our case), the level of mates, the paym ent
schedule and other criteria.

As the M andatory Services Act contained no other provisions conceming pricing, the

m unicipalities that nvited tenders typically requested, after the description of the term s of reference, the
bidders to sulm it offers for the rates or som etim es even propose techniques for the provision of the
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sarvice. A s a result, a mather diverse picture has em erged in the m arket of solid waste related public
services, w hich gave rise to several constituitional concems and resulted in infringem ents.

Th certain areas the basis for the price of the public service is defined as a fimction of the num ber
of persons generating waste (based on a theoretical w aste norm ative depending on a specified volum e of
receptacle and num ber of tin es it is em pted), while other m unicipalitdes took the num ber of residential
units as theirbasis, still others In posed identical fees on perm anent residents and on ow nersw ho used their
property on a tem porary or seasonallbasis.

Tenders are m ostly Invited for the com plex provision of the public service (collection, ram oval,
digposal), but there are cases w here the m unicipality nvites separate bids for the operation of the deposit
site. T this case the public service w ould only cover collection and ram oval.

A s a national practice, Jocal m unicipalities generally regulate the full chamn of m unicipal solid
w aste m anagem ent In a uniform m anner. T this case additional concems w ere rmised by the practice that
the w Inner of the tender w as authorised comm issioned to operate the w aste deposit site waste dump) as
well. This duplicity gave rise to more problam s because the rmate for the complex public sarvice —
collection, ram oval, digposal ([@epositing) — w as specified by the m unicipality in light of the rates offered
by the bidders, while the fee payable for depositing waste at the dump was alw ays determ ined by the
operatorof the dum p, ie., a com petitor of the collectors.

From a com petition policy perspective the desirable practice would be for the m unicipality t©
also determ ne the dum ping fee payable by extemal collectors so that entrepreneurial nterests cannot be
enforced n the price of the sarvice. Th this area highly diverse pricing techniques are used, which rmises a
num ber of concems. The uniform and com prehensive regulation of m andatory public service rates was
ntroduced because of the absence of safeguards for the pricing In the m unicipal by-law s adopted pursuant
to the M andatory Services A ct, ie., the absence of the regulation of the pricing principle, of legal rem edy
and of the equivalence of service and consideration . The C onstitutional C ourt found this unconstituitional
and ordered the Infringem entto be term nated.

The gravity of the absence of safeguards and the concom itant necessity of its resolution is
prim arily due t© the fact thatm ostm unicipalities provide the s0lid w aste related public senvices subjct o
m andatory utilisation through their own corporations, ie., the price of the sarvice is set by the entity of
public pow er thathas an Indirecteconom ic nterest in the pricing.

The tarm s and conditions of pricing and of review Ing the prices are typically set forth In the
service contract; the price of the public service is set by the m unicipality annually, and In m ost case In
view of the tarm s of reference and the contents of the bid.

The systam of service and consideration is typically defined by the partes in such am anner that
if cost savings are achieved, the benefits can be keptby the undertaking, but only if they satisfy the other
conditions set n the contract. Failing this, the contractm ay be tarm nated.

W e are notaw are of any increase in the price of service during the year at the initative of the
service provider or of any organisation or nsttution resoonsible for carrying out the tenders or enforcing
the tarm s and conditions of the tenders.

C omm unal solid w aste m anagem entactivites and the provisions conceming localpublic services
related to com m unal solid w aste are regulated by m nisterial decreed .

There are no restrictions conceming the identity or nationality of bidders; preconditions for
bidding include com pliance w ith technical and other conditions (related t© possession of licences for the
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activity concemed) asw ell as com pliance w ith requiram ents setby the entity nviting the tenderwhich are
applicable uniform Iy t© all bidders. A s a result, foreign enterprises m ay subm it bids on their own or as
stakeholders in jointly owned dom estic com panies.

T Hungary the collection of comm unal solid waste w ithin the fram ew ork of public services is
perform ed by companies. The ownership structure of such econom ic associations varies In a broad
soectrum . The com paniesm ay be:

e 100 percentm unicipality owned (eg.Budapest);

e with varying proportions of foreign nvestors due to the msufficient capital available to rural
m unicipalities;

e with municipalm ajrity ow nership, and dom estic or foreign parmers (eg.Pécs);
e with m inority m unicipal ow nership, and dom estic or foreign partners (eg.D eborecen), finally;
e 100 percentforeign owned g.Vac).

There is no control over ow nership or the term s of business, or rather controls exist only to the
extent that is justified by conditions specified in the m erger control provisions of the A ctNo.LV ITof 1996
on the Prohibition of U nfairand R estrictive M arket Practices (C om petition A ct) and its am endm ents.

W e are not aware of any other controls over foreign ownership in the scope of authority and
com petence of the C om petition O ffice.

24 Competition in the market — Controls on entry and prices

The ansver t© the question about the choice open t© custom ers of complex solid waste
m anagem ent services betw een service providers depends on the type of w aste concemed.

Th case of m andatory public services, consum ers have no choice because the w Inner of the tender
is aw arded exclusivity forthe term of the contract. H ere the consum erm ay tum exclusively t© the selected
service provider. Tn this area no otherentity m ay legally provide services.

Ih the case of the collection and ram oval of comm unal solid w aste generated on a non-regular
basis and not falling into the public service category, there is a com petitive m arket, w here consum ers have
discretionary pow ers t select the identity of the provider and are free to agree on the consideration for the
service. There isno separate legal regulation for service providers in the Jatter category; n these areas the
general legal systam is applicable. Thus In Budapest, for nstance, the firm s satisfying the relevant legal
conditions are free t© compete for the m anagem ent of non—+regularly generated w aste, which am ounts to
alm ostone fifth of the totalvolm e of solid w aste.

T regoect of depositing at dump sites there is typically no com petition because n the vast
m ajority of cases s0lid w aste can only be digposed of at the dum psite designated by the m unicipality.

A s for the service structure In the m arket segm ent, com petition has becom e fairly ntense as a

result of the extension of the subjpctive scope of the public service t© regularly generated waste;
com petition ism ostkeen In the case of producers of large volum es of w aste.
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M unicipaliies In their by-law s goecify the price of public serices perform ed within waste
m anagem entasw ell as the consideration and the related pricing conditions.

Th the first stage the prices of public services subjct to m andatory utilisation are outlined by the
term s of reference because the issuer of the tender also request potential providers to sulm it bids for
prices. The final price of the service is set follow ing the finalisation of the tarm s of the service contract,
taking nto consideration the bid price and the m unicipal subsidy, if any .

Th Budapest the price is set In the com plex systam of the by-law s regulating the legal relationship
of the municipality, the service provider and the consum ers and of the serice contract. Essentially the
m unicipality responsible for the provision of the service and the service provider determ ine the price of the
service, generally on an annual basis, based on the form ula set forth in the contract.

M aintenance of quality of service is ensured through a system of safeguards w ith several pillars.
On the one hand, the price setby the m unicipality is determ ned together w ith related price application
criteria; it is the duty of the relevant organisational unit of the m unicipality t© m onitor com pliance w ith
these; furthemm ore, other regulators (environm ental authortes, public health authority) also perform
Inspections on a regularbasis.

h addition, consumers them selves represent another safeguard, who mact with ncreasing
sensitivity to changes in the quality of service because of the ncreasing prices charged; legitim ate
com plaintsm ay result in the imdam ental review of the contract.

There are no stendards conceming the quality of service.

The prices of other solid w aste related services not falling w ithn the scope of the public service
system are form ed by them arket n the fram ew ork of bargaining.

No separate nstiuitions have been es@blished for determ ining the consideration for waste
m anagem ent services.

There are no sectoral regulations conceming the entities entitled t© provide w aste m anagem ent
services; the Jaw does not differentiate betw een various enterprise form s (or ownership) . Such actvities
can be pursued, as long as the relevant conditions are satisfied, In possession of an operational licence,
which is issued o private enterprises by the professional cham berw ith com petence In the r=gion on the
basis of a position statem ent issued by the professional authority .

Provisions conceming services and services providers are set forth in sectoral regulations or acts
of Parliam ent (see sections 65-67).

25 Related markets — Waste disposal and recycling

If they undertake m unicipal solid waste m anagem ent tasks, m unicipalities have the right and
obligation to provide for the conditions of w aste digposal, ie. treatm ent ([dum ping, depositing orutilisation
n inchemators).

D epositing sites are typically est@blished for each settlem ent, but it is increasingly comm on to
create regional depositing sites forim arily for econom ic considerations) . Currently there are approxin ately
2 700 legal depositing sites in Hungary . Very few of these, how ever, com ply fully with all regulations.
Operating costs vary significantly depending on the technical param eters and level of service, and
accordingly the service prices also vary considerably .
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R egional deposit sites are not distrbuted evenly; as a result of different conditions um ber of
sites, restrictions on types of waste allow ed to be deposited, level of price, transportation distance etc.)
there is Increasing com petition betw een sites In som e regions.

H ousehold solid waste w ithin the scope of public services m ay only be deposited in the waste
digposal facility (@um psite or incinerator) designated by the m unicipality in the term s of reference.

W ithin the public adm mistration boundaries of Budapest there is only one comm unal deposit,
w hich w i1l soon be closed down due to its 1im ited capacity . O utside the adm nistrative boundaries there is
another deposit site accepting comm unalw aste from Budapest (D unakeszi), and yet another site is being
established (n the Pusztazdm orregion).

There is only one communalwaste Incherator, n the 15" district of Budapest. There are other
hcherators elsew here In the country but they m ostly serve t© satisfy the needs of their operators, though
they undertake m ore and m ore Incineration on comm ission.

The waste disposal services are purchased by the entities obliged to use the services, ie., the
producers of waste; this can happen on an individual basis, or in the case of block buildings, by their
representatives. The sarvices provided as public services are paid for directly by the residents orusers, the
m unicipality does not pays anything directly. O ccasionally the m unicipality w ould participate in the rate
system within a regulated fram ew ork, In the form of ndirect subsidies, but this only takes the form of
crediting the am ounton the accountof the cbligees.

Th the case of services subjct to com pulsory utilisation, the service provider is alw ays selected
through tendering.

The regulation of the recycling of s0lid waste is being designed now . The prin ary prerequisite
for this is the establishm ent of the system of waste sgparation. A s in Hungary w aste separation is notan
established practice (there are experiences only from small communites and from a relatively short
tim efram e), the w idespread Introduction is possible only upon the concurrent mtroduction of legal and
econom ¢ conditions. One safeguard would be the waste m anagem ent bill under preparation, which
Parliam ent Intends to pass before the end of this year.

The Act on W aste M anagem ent w ill define the concept of public service In the context of
municipal waste m anagem ent, which definition has been m issing from the regulatory system . This is
needed because the m unicipalities assum e regponsibility for organising the provision of the public service;
it is In this area that they are obliged t© hnvite tenders and contractw ith the bestbidder, and the Jaw may
In pose obligations on property owners t m ake use of such services. A controversy has developed about
the subjective scope of public service, ie., whether the collection of continuously versus periodically
generated w aste constitute tw o sgparate m arkets, and if o, can the latter be perform ed outside the scope of
public services, under free market conditions? The Competiton O ffice has recomm ended that the
collection of periodically generated waste be treated as a ssparate m arket and that this operates as a
com petitive m arket.

The Competiton O ffice has recommended the ncorporation of safeguards nto the law
conceming the pricing of services within the scope of public services — this is In Ilne wih the
C onstitutional C ourt muling on the subjct. Such safeguards would include the separation of the costs of
collection and transportation services In a vertically ntegrated undertaking from the costs incurred in
operating the digposal facility to prevent cross subsidisation.
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3. Market Structure and Competition issuesin solid waste collection

31 Market Structure

M unicipalities tender for s0lid w aste m anagem ent only in the case of tasks w ithin the range of
public services. Th regponse t© these tenders there are varying num bers of bids received, depending the
Jocal conditions, including the num ber of enterprises present on them arket, their relationship to each other,
the size of the assignm ent, the technical conditions in the area, expectations relating to future developm ent
asw ell as other considerations (eg., other term s of the tender: w hether only individual enterprisesm ay bid
or consortia are also acceptable, w hether the area o be serviced can be divided or only one providerm ay
e aw arded exclusive rights, etc.) ; but there are alw aysm ore than one bids.

These bidders are generally Incum bent com panies capable of perform ing the tasks concemed, but
extamal, even foreign, com paniesm ay also bid.

The m arket share of bidders also vary depending on the conditions prevailing n the ares;
generally the form erpublic service provider dom ihates butw e have seen com peting bidders realising m ore
business than the public service provider.

The ownership structure of solid w aste m anagem ent com panies is rather varied . For inform ation
on the ownership structure of enterprises authorised to perform public services, see Sections 6667 .

The ownership structure of enterprises operating In the m arketdriven w aste m anagem ent fields
outside the range of public services is also diverse. On the m arket of construction and dem olition rukble
an all enterprises predom nate, m ostofw hich are private com panies.

Th the field of w aste affected by the product fee [environm ental surcharge] — packaging m aterials,
tyres, refrigerators, and batteries — regional consortia have been aw arded the contracts in tenders. These
enterprises w ould also typically have som e foreign ownership . The vastm ajority of com panies have m ixed
ownership, where foreign participation m ay be as high as 100 percent. T this area there are no m unicipal
corporations.

The w nners of the contracts also receive grants from the m nistry t© support their econom ic
operations; thism ay e a one-off grant (o establish the core netw ork systam ) or operating subsidies.

Enterprises w orking In the m arketloased w aste m anagem ent segm entsm ostly w ork in that single
business, though they may provide other services either related t© this activity (leasing of m achinery,
repairs) or unrelated services (poroperty utilisation, specialised construction), butw e have no nform ation
aboutthe actual situiation.

The complex public service subject to mandatory utilisation — collection, rem oval, digposal
(@um ping, ncineration) — is provided in a vertically integrated corporate structure, w hich raises a num ber
of concems. O ne of these is illustrated In the A ttachm ent.)

Enterprises w orking w ith s0lid w aste operate aln ost exclusively In one area, w ith the exception
of regional enterprises; w aste collection In other settlem ents is atypical.

3.2 Competitive concerns

Since the establishm ent of the C om petition O ffice there have been 13 municipal solid waste
related com petition supervision proceedings altogether, of which only three were concluded with the
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establishm entof a violation w ithin the com petency of the C om petition O ffice — fixing of selling price (two
cases), and refusal to deal. Tw o casesw ere reeetad for Jack of com petency .

A s shown by the inform ation gained in connection w ith the cases exam ned by the C om petition
O ffice, com petition related concems arising in the field of waste m anagem ent are m ostly rooted in the
deficientor even contradictory regulatory systam .

M unicipalities typically discharge theirm unicipal solid w aste related public duties through their
form er corporations or the legal successors thereof. Public service providers have been selected through
tendering since the com Ing Into effect of the M andatory Services Act. (h the vast m ajority of cases
m unicipalities have som e degree of ow nership in corporations providing public services.)

On the market of public services subjct to mandatory utilisation, n accordance with the
M andatory Services A ct, the w Inner of the tender obtains exclusive rights to collect, ram ove and digoose of
m unicipal solid w aste asw ell as to operate the dum p sites. W hile the price of the organised public service
is set by the m unicipality n a by-law , the price for dum ping is setby the operator of the dum p sites, ie.,
the public service provider that is also a com petitor to the external enterprises shipping the solid waste ©
be deposited . To ensure com petition-neutral conditions, this duality raises regulatory dam ands to:

e distinguish, In a tangparent manner, between f(oublic) sarvices nside and outside the
com petitive sector, and t© ensure the accounting separation of the costs of these two
categories, because this is the only w ay to elim inate anti-com petitive cross-subsidisation;

® eansure non-discrim natory access to the production factor ndigoensable for the business of
public service providers, ie., of the deposit site; finally;

e ¢clin nate the concentration of the roles of authority, regulator and bushness In a sihgle
organisation ie., the dentity of the ownerand regulator should be separated.

Even though the M andatory Services Act, effective since 1995, has t@ken significant steps
tow ards the m arket transform ation of s0lid w aste m anagem ent services, the absence of its fiill coverage has
raised m ore concems, In regpect of which C onstituitional C ourt mulings have been issued. A ccording to the
M andatory Services A ct, public tendering is com pulsory for m andatory public services, butno detailed
rules have been designed for this area, that is, the tarm s and conditions of the tender are alw ays goecified
by the entity inviting the bids. This iswhy in the area of Budapest the m unicipality, through its term s of
reference, nterfered In the existing m arket of s0lid w aste m anagem ent services by giving public service
satus to the regularly andr contiuously generated mon-household) waste managem ent hitherto
perform ed underm arket conditions, and also by providing exclusivity t© the public service provider fora
tem of ten years. The com plaint conceming the faimess of the exclusive tenderw as refected by our O ffice
due o Jack of com petency as the C om petition A ctrefers procedures conceming the violation of provisions
prohibitng unfair com petition t© the com petency of the court. The com plainant tumed t© the courton the
grounds that the tarm s of reference issued by the m unicipality w as anti-com petitive; no ruling has been
issued on this case yet.

The other mamn area of concem is related t© the prices and conditions of their application as
regulated in the Jocal by-law s of m unicipalities. A num ber of com plaints filed to the C onstitutional C ourt
obected to the fact that Jocal by-law s did not set the Indicators that serve as the basis for paym entas a
function of actual w aste en ission or the am ount of w aste r=m oved. The C onstitutional C ourt In its ruling
found these provisions to be infringing taken nto consideration the unconstitutional violation by om ission
due to the absence of safeguards w hich theM andatory Services A ctshould contain in regpectof pricing; as
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a result, the C onstitutional C ourt In its ruling obliged the legishtors to term mate the unconstitutional satus
of theM andatory Services A ct.

The Com petition O ffice has had no cases related to bid rigging, m arket sharing or price fixing;

nor did w e encounter predatory pricing. W e have had no com petition supervision proceedings orm erger
cases related to the concentration of solid w aste m anagem entundertakings.
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ATTACHMENT

"DISPOSAL OF COMMUNAL WASTE" CASE
VJ-148/94"

Pursuant to the legislation in force care for the disposal of comm unalw aste is the regponsibility
of Jocal governm ents. Tn D unadjvaros the Jocal governm ent of the town ensures this by m eans of the
Dunadjvaros Town Adm hhistaton ple herehafter called DTA ) being its own property t© an extent of
99 9 percent.

DTA isworking In a competitive environm ent in respect of collecting Aransporting comm unal
waste and on the basis of an exclusive right it enjoys a m onopolistic position In handling local w aste
disposal of waste) . DTA s waste transportation tariffs are gpproved by the local govermnm ent; the fee of
disposal is fixed by DTA In its own com petence.

The Houshg Co-operative INTERCISA, running 4 500 flats -n Dunadjvaros launched a
proceading againstD TA sactvity . lnstead ofwith DTA the H ousing C o-operative concluded an agream ent
effective from 1 July 1994 conceming waste transportation with another entrepreneur, which offered a
m ore favourable fee than DTA .Atthesame tine D TA raised the fee ofw aste digoosalby 67 percent, and a
m onth later it reduced the fee of w aste collection by 17 percent. The ariff reduction w asm ade possible by
Jocal govermm ents aid granted to DTA .

The Housing Co-operative complained that the contract that it concluided with the new
entrepreneur becam e unfavourable for it as a consequence of DTA 5 tarff alterations. The C om petition
C ouncil acknow ledged that the directions and proportions of the tariff alterations had such an effectand, in
general, m ade the waste collecting activity of other entrepreneurs m ore unfavourable. DTA proved that
raising the fee of waste digposal had been caused by objective cost factors and therefore no strking
disproportion betw een perform ance and counter perform ance as an evidence of abuse of dom inantposition
could be dem onstrated . The reduction of the fee of collection did not indicate circum stances condam nable
from the view pointof the com petition law (the fee ram aned above the production cost level) . C onsidering
the facts, the C om petition C ouncil digm issed the request.

N evertheless, it deem ed necessary to draw the attention of the local govermm ent to the Jesson of
the case: the effective Jocal governm ental regulation and the existing structure do notprom ote the progress
of com petition . Ttproposed that the Jocal governm ent should put the fee-setting forw aste disposal under its
com petence of supervision asw ell, further it em phasissd the com petition distorting character of such local
govemm entaid practice.

1. JomntdecreesNo0.1/1986.(IT21.) EVM EuM ,andNo.16/1996. V II15.)BM KTM
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ITALY

1. Theroleof local authoritiesin regulation and procurement

Law n° 142 of 8 June 1990 O manization of Local Pow ers), containing general adm hnistative
rules t© be follow ed by Jocal authorities, grants exclusive com petence t© local authorites m unicipalities
and provinces) regarding the supply of those public services defined as “having social objctives and
aim ed at prom oting the econom ic and social developm ent of Jocal comm unites” . Services provided by
Jocal authorties include energy, natural gas, w atar, w aste m anagem ent, local transportation, education,
roads, public lighting, libraries, kindergartens, school cafeteriad .

Local authorities are entitled t© perform their public nterest finctions with respect to the
provision of local services in several w ays. First, they can opt to provide specific services directly, when
the establidm ent of a sgparate entity is viewed as not “appropriae” (the law refers t© the Imited
dim ension of the Jocalm arket or to goecific characteristics of the concemed service as possible reasons for
the directsupply of services).

A second altemative available to Jocal authorities is to provide local services through enterprises
wholly or partially controlled. D ifferent form s of such enterprises exist In the curent Talien legislative
fram ew ork. Th particular, two main organizational form s, referred to In the law as “nsttutions” and
“gpoecial enterprises”, are em ployed. Thsttutions can be set up for the provision of social services not
having “entrepreneurial relevance”. These include, for example, the assisence to the elderly and
handicapped and the munning of som e cullural events. hstitutions do not enjoy financial autonom v, being
totally dependent on their regpective m unicipalites for finding. Special enterprises enjoy financial and
operational autonom y to a greater extent and are required t© balance their budgets (w ith the m unicipality,
providing sufficient resources t© ensure the proper flulfilm ent of social cbligations such as universal service
obectives) . M unicipalities can also provide Jocal services through consortia of enterprises (joint ventures
of several m unicipalities) or through controlled enterprises w ith m inority sharcholdings held by private
partes.

Granting franchises t© independent enterprises (“when technical, econom ic or public nterest
reasons arise”) represents an additional possibility for the supply of local services and, in the cunent
Scenario, a rather residual one.

Local services are financed, fora large part, through transfers from  the nationallbudgetasw ell as
Jocal axes, rather than directly charging users. This has a direct in plication on the incentives foreconom ic
efficiency and fiscal discipline: such incentives exercise at present only a lim ited role. A lso, substantial
differences am ong services existw ith respect to the relative share of the costs Incurnred which are covered
through direct charges (see table 1).Form ostof them directcharges in posaed on user repregent less than 50
percentof total costs.
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Table 1: Major local public servicesin Italy in 1994

Services Diffusion Total expenditure  Coverageratio
(population (billion of lire) (revenues/
share) costs)

% %

W ater supply 100 4432 86

Cem eteries 100 691 35

Sew age system 100 1267 50

Street lighting 100 1478 0

W aste collection 100 7000 92

Local transports 90 notavaikble 24

Funeral services 63 116 124

D ay care centers 6l 1050 33

G as distrbution 47 5003 116

Theaters, m usaum s 38 332 30

H otels and nursing-hom es 31 828 68

E lectricity 17 2076 122

Source: EneaN om ism a “Rapporto suiservizipubblici Jocali n Talia”, 1999, quoted ln Hedn Jer, A . (1999),
“Local Public Services in Taly:m ake orbuy?” M in eo

The cument Govemment, In view of municipalibes’ Im ied hcentives to achieve cost
m nin ization having led t© substantal budget deficits and generally poor services, has recently presentad
proposals ain ed at am ending Law n° 142 00 with the objctive of htroducing greater com petition n the
supply of Jocal services, particularly forthose sarvices having “industrial relevance” (supply of energy, gas
and water, road tansportation and waste managem ent services). The proposed am endm ents would
ntroduce requiram ents for local authorities t© ensure that the provision of industrial relevance services is
done through com petitive tendering . Furtherm ore, the proposad law est@blishes a strict ssparation betw een
regulatory and operational finctions.

2. Regulation and procurement of solid waste

2.1 I ntroduction

h Ialy the nsttutional fram ew ork regulating the collection and disposal of waste is mainly
Iased on the provisions contained in the legislhtive decree n® 22 of 5 February 1997 . The enactm entof this
decree w as prom pted by the need to ensure the com pliance of the national legislative system w ith three EU
directives ain ed at harm onizing the treatm ent of nom al, dangerous and packaging types of w aste w ithin
the European C om m unity . The act contains, therefore, mules applying to all types of refuse aswellas to all
the phases of the w astem anagem entcycle (collection, trangpoortation, recycling and disposal) .

The legislative decree establishes, as a general mile, a clear distinction betw een solid urtan w aste
produced by households, on the one hand, and so-called “special” waste resulting from comm ercial,
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Industrial and artisan activities. Th this sulm ission we focus on solid urban w aste m anagem ent services,
w hose supply and financing is a direct regponsibility of Jocal authorites (provinces and m unicipalities) .

To cover the costs ncunred In order to ensure the supply of solid urban waste m anagem ent
services, m unicipalities inpose a charge on households, which is expected to cover the totality of costs.
This charge consists of a fixed am ount aim ed at covering the investm ents incurred to provide the service
and of a part varying according to the estim ated volum e of the w aste produced by the household (the size
of the household is used as a proxy). The charge, collected by the municipality as if twere a tax, is
therefore im posed regardless of the actual am ount ofw aste produced.

Th m ostcases, the flinds raised charging directly forw aste m anagem ent services do not cover the
whole of the costs lncunred. A Iso, considerable differences am ong regions and am ong towns exist w ith
resoect t© financial coverage. A ccording to estimates referring t© 1994, funds charged to custom ers
represented around 92 percentof total costs ncured . Am ong 100 m ajprcities n the country, 11 w ere able
to coverall the costs incurred; 34 around 90 percent, 20 around 80 percent, 16 around 70 percentand eight
Jess than 50 percentof costs.

M unicipalities have been assigned exclusive regponsibility for both the collection and the
digposal of solid urban w aste. They are requirad, In the fulfiln ent of their duties; to regpect environm ental
and organizational procedures and standards issued by national and regional authorities. The financing and
the m anagem ent of the collection and disposal of special waste, on the other hand, represents a direct
regponsibility of the firm s producing it: the “polluter pays principle” applies. Econom ic entities m ust also
perform their obligations in conform ity w ith national, regional and Jocal mules dealing w ith environm ental
protection.

Legislative decree n® 2297 est@blishes a national register, in which all firm s operating in the
waste m anagem ent services market need t© be enmolled. Al fitm s complying with the technical and
econom ic requiram ents are allow ed enroln ent in the register.

The new regulatory fram ew ork ntroduced by legislative decree n® 22 97 has significantly raised
environm ental stendards, leading to a substantial increase n the costs of com plying with environm ental
obligations w hen supplying w aste m anagem ent services.M anaging the activity of digposing of solid urban
w aste, has In particular greatly ncreased in com plexity: mnning a dump (the technigue used t© digpose of
60 percent of waste, the rest being recovered or elin nated through ncherators) has becom e quite a
sophisticated activity requiring advanced technologies and significant investm ents. A 1so, the creation of
new disposal sites is subject to substantial constrants. These developm ents have led to a significant and
ncreasing separation of the two main phases Wwaste collection and disposal) of the waste m anagem ent
cycle: nearlty 50 percent of the Ttalian population resides In cibdes where the two activides have been
assigned by the m unicipalities to ssparate entities. Econom ies of scope deriving from  the ntegration of the
tw 0 activities are probably quite 1in ited.

2.2 Waste collection services

A ccording to a 1998 survey carried outby the association of private w aste m anagem ent services
firm s, In ughly 24 percent of all towns n the country the supply of waste collection services were
provided directly by municipalities’ . D irect provision of services appears to be m ore often carried out n
cities ofm edim size while very rarely adopted in very em all and very large towns. Th 30 percentof towns,
w aste collection services w ere provided by enterprises controlled totally or partially by m unicipalities (or
consortia of m unicipalities) . This form of provision of the service is currently em ployed in allm ajor citdes
fwith the exception of Naples). For the r=m aining 46 percent of towns, waste collection services w ere
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supplied by private firm s. This was particularly so n anall citdes. Tt has been estim ated that, roughly,
19 percent of the population resides in towns where the municipality directly provides the service,
43 parcent of the population is covered by municipality/-controlled enterprises and the r@maining
38 percentby private firm s. Thewholem arkethas bean estim ated t© e w orth approxim ately 4,500 billion
liras (equivalentto 2 300 m illion Euro).

A survey conducted for the Com petition Authority and referring to 1996 has shown that, on
average, collection costs are substantially greater when services are directly supplied by m unicipalities or
by controlled enterprises, com pared t© when they are delivered by private fim s: average costs per tonne
have been estim ated equal t©: 191 000 Lit (m unicipalites providing directly the service); 202 000 Lit
n unicipality-owned enterprises) and 168 000 Lit forivate fim s) respectively” . A lso, average collection
oostsarelgisjngwjﬂ'l the din ension of the towns. O verall, econom ies of scale In w aste collection appear to

2.3 Related markets: waste disposal and recycling

Unlike waste collection, relevant econom ies of scale characterize the supply of waste disposal
services: In order to reach the efficientm nin al dim ension, dum ps and Inciherators (the tw o m ethods used
to elim nate waste) need t© hold capacities which are considerably larger than those required t© m ect the
needs of most talian towns. A s a consequence, dum ps usually supply their services to several towns
Jocated nearby, according t© plans established at a regional level Wwaste must be digposed of in areas
Jocated close to where it has been produced). D ecisions w ith regpect to planning the location of waste
disposal centers as w ell as their operational niles are t@ken at the national and regional level. C onceming
waste digoosal services @ market worth around 1 000 million ECUs), 15 percent of the market is
accounted for by municipalities’ direct supply; 40 percent by fimm s controlled by municipalities or
consorta of m unicipalities; the private sectoraccounts for 45 percentof them arket.

W ith regpect o recycling, the new Jlegislhtion has set ambitious goals with respect to the
percentage of waste, which is expected t© be recovered and recycled. C om pulsory consortia of producers
and users of packaging m aterials, including retail distribution firm s, have been created for each specific
type of packaging waste (glass, m etals, plastic, etc.) w ith the purpose of m anaging the whole process of
collection, selection and recovery of w aste related to packaging of comm ercial and industrial goods. These
consortia supervised by a national Consortiim named CONA I (Consorzio Nazionale Inballaggi), also
com posed by producers and users, set objectives and priorities for all recycling operations. Producers of
packaging m aterials rather than users are identified n the legishtion as resoonsible for the recovery of
waste

3. Market structure and competition issuesin solid waste collection

31 Market structure and competition issues

O ther research carried out n 1997 for the C om petition A uthority by extemal consulants on the
w aste m anagem ent services m arket in Taly included interview s w ith firm s operating in the sectoraswell
as a survey of three towns of average size (each w ith around 50 000 Inhabitants) located I the centralpart
of the country’ . The firm s nterview ed ponted to the tendency shown by m unicipalities to prefer to renew
the franchise of the existing incum bent firtm mather than engaging in an open and transparent tendering
process as one of the m ost serious obstacles to am ore w idespread use of com petitive bidding . This overall
preference for the Incum bent supplier has been cbsarved as being particularly true In an all towns, where
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Jocal authorities prefer to m aintain established and consolidated relations w ith the firm s they have already
leamtto nteractw ith, rather than having to dealw ith other, Jess known, firm s.M ore generally, aw ide Jack
of transparency was obsarved In the tendering process, w ith no or little publicity given to the auctions.
A Iso, several of the nterview ed fim s raised doubts about the ability of selected firm s, being aw arded the
contracts only on the basis of operational costs, to actually supply services in com pliance w ith existing
environm entalnom s.

The enquiry also showed that the three towns surveyed had opted to resort to private firm s
because their in-house resources (both In term s of goecialized w orkforce and m achinery) would not have
ensurad an efficient provision of w aste m anagem ent services. The survey contaned nform ation regarding
the selection process of the firm s licensad as providers of the services, asw ell as the m echanisn s used for
supervising the perform ance of the licensed firm s In the course of operations. T particular, it has been
ascertained that the selection had been based on price conditions, w ith little or no consideration paid to
other factors (such as the quality of the services supplied, the com pliance w ith environm ental standards,
etc.).Only in one of the three towns, the tender has been aw arded through a com petitive process, w ith the
partcipation by 13 enterprises to the tender (the selected firm was based in another region) . The survey
also pointed out that the three m unicipalities w ere som ew hat constrained In their ability to adequately
m onitor the quality of the services supplied by the licensed firm s due t© hsufficient Intemal resources.
H ow ever, the experience w ith com petitive auctioning has been estim ated by the m unicjpalities as overall
positive, because of the enhanced perform ance of the services rendered.

Two of the municipalites surveyed (those which had not resorted to com petitive bidding)
expressed theilr ntentions to create, together with other nearby towns of equivalent dim ension, an
entarprise (w ith the m ajority of shares t© be owned by the sam e m unicipalities) charged w ith the supply of
w aste m anagem ent services. The establishm ent of such enterprise w as view ed as necessary by the nvolved
m unicipalities as am eans t© achieve greater efficiencies and t© reduce costs.

C onceming the duration of the contracts aw arded by m unicipalities to private firm s, one of their
m ain features is represented by their general shorness. O n average, contracts conceming w aste collection
services Jast three to five years. Contracts longer than five years are very rare. For the m anagem ent of
w aste digoosal sites and plants, contracts are usually even shorter, m ostof the tim e one to three years Iong.
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NOTES
1 h Ialy, severalm unicipalities are also directly nvolved In som e private business activities, like
for nstance the retail distribution ofm edicines or the production ofm ilk.
2 See “Rapporto suiServizi PubbliciLocali”, ENEA andNom igna,M ay 1999.
3 The survey exam ned the towality of Malian towns with more than 5 000 inhabitants and

ten percent of towns with less than 5 000 inhabitents, covering a to@l of around 46 m illion
nhhabitents (cutofa totalofaround 60 m illions).

4 The survey has been conducted on a subset of Halian municipaliies representing around
44percentof the national population.

5 A study comm issioned by the Com petitbdon A uthority has estim ated that firm s supplying w aste
collection services reach an efficientm inim aldim ension when serving around 16 000 Inhabitants.
T view of such estim ate it is very w ell conceivable that in m edium and large size towns, services
can be contracted out to different firm s each covering specific sections of the town. This device
would greatly ncrease the num ber of fim s being able to offer bids, w ith reference t© amaller
areas. T fact, very few firm sw ould be able t© guarantee w aste collection services in m etropolitan
areas as large as those of M ilan orRom e. H ow ever, o far, only N aples has given three different
licenses, each fora separate area of town.

6 This study and the one referned t© previously have been comm issioned to provide input nto the
assesan ent of the competiton implications of the waste managem ent services’ regulatory
fram ew ork. The special waste (of industral and comm ercial origin) segm ents of the sector,
characterized by the creation of compulsory consortia, received particular attention In both
studies.
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JAPAN

1 Roles of Local authoritiesin regulation and procurement

1.1 Roles

Local public entities of Japan include prefectural, city, town and village govermnm ents, ward
offices of Tokyo, and associations established and run by local public entities. Prefectural, city, town and
village governm ents are classified as "regular local public entities" w hile associations run by public entities
are "special local public entities." The Local A utonom y Law  stipulates that regular local public entities are
w idely regponsible for road construction, education, public transportation, water supply and sewage
systam s, electricity and gas supplies, parks, flood controland other.

1.2 Revenue sources

Local public entities rely on two revenue sources; regular and specific sources. The regular
reverue sources nclude Local Tax, Local A Tocation Tax™ and Local G rentTax (Chiho—=pyozei)’ . Specific
revenue sources Include spending by the National Treasury and funds raised by the flotatdon of local
govermnm entbonds.

13 Procurement and its regulations

There are three ways that local public entities procure goods and services: general com petitive
bidding, com petitive designated bidding and concluding contracts. Tn principle, local public entities are
expected t© hold general com petitive bidding (Local Autonomy Law , Section 234). Local public entities
can decide qualifications of bidders in advance in accordance w ith the types and am ount of procuram ent.
Q ualifications of bidders include their records of construction, m anufacturing or sales or other things the
number of employees and the amount of capiml ocal Auttnomy Law Enforcement O rdinance
Section 167-5).

2. Regulations and procurement of solid waste

21 Framework of waste disposal

A s forw aste digposal, entrepreneurs are regponsible for their own industrial w aste designated by
law s, and city, town and village govermm ents are regponsible for non-ndustral waste. City, town and
village govemm ents are required to work out waste m anagem ent program s (A ct C onceming the W aste
D isposaland Public C leaning, hereafter referred to as the "W aste D isposalA ct').
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Those who are actually engaged in disposing non-ndustrial waste are: (i) city, town and village
govemrments; (i) wase disposal fimms commissioned by a cit, town or village government;
{ii) authorised waste disposal fim s or; (V) those who discharge waste. hdustrial waste is disposed by
either entrepreneurs them selves or ndustrial waste digoosal firm s or Jocal public entties, which are
comm issioned by entrepreneurs.

W aste is collected, transported, processed and disposed in accordance w ith guidelines stipulated
by Jaw s and regulations. A s for the collection of non-ndustrialw aste (excluding hum an w aste), cityy, town
and village govermm ents directly handle about half of them . About 30 percent of waste collection are
comm issioned to agents and the r=m aining 20 percentare dealtw ith by licensed garbage collectors.

A s city, town and village govemm ents are resoonsible for non-ndustrial waste digposal; the
budget forw aste digposal is earm arked in their general accounts. Fees and comm issions from those who
discharge w aste and others are also used t© finance w aste digposal program s. A s firm s are regpoonsible for
ndustrialw aste, the digposal costis bome by them .

2.2 Regulations on waste disposal firms and commissioned contracts

W hen a city, town or village governm ent com m issions agents t© deal w ith non-industrial w aste
disposal, they m ake contracts w ith the agents thatm eet the requiram ents stipulated by the W aste D igposal
Law Enforcem ent O rder. W hen businesses comm ission agents to deal w ith industrial waste disposal,
contracts m ustbe concluded in lne w ith Jegal guidelnes that stpulate, am ong other things, t m ake outa
contract n aw ritten fomm .

2.3 Regulations on waste disposal businesses

The W aste D isposal A ct categorizes w aste disposal businesses nto tw o fields; w aste collection
and trangporting, and w aste digposal. A uthorization is needed t© operate either or both of these business
fields. A s t© non-ndustrial w aste, busihnesses m ust cbtain the authorization of the city, town or village
m ayor every tw o yvears. A s for ndustrial w aste, businesses m ust obtain the authorization of the prefectural
govemor every five years. To ob@ain the authorization, bushesses must meet all the necessary
qualifications incliding hum an resources and facilites thatensure the appropriate in plem entation ofw aste
digposal.

Fees of non-industrial w aste disposal cannot exceed the am ount of comm ission stipulated by
ordinances of the city, town orvillage.

3. Competition policy viewpoint and FTC’s activitiesin thefield of waste disposal

31 Local regulation and competition policy

R egulation by local govermm ents and com petition policy w ith a view to creating a free and fair
socio-econom ic system based on the rmiles of selfyesoonsibility and m arket principles; the prom otion of
deregulation has been a crucial political agenda. W ith the enactm ent of the D ecentralization Prom otion
Law 0f1995 and Package of the C entralization B ills 0£ 1999, the mles of Jocal public entities have becom e
more and more Inportant. A ccordingly, regulations of local governm ents are needed t© be carefully
review ed m ore than ever. W hile the autonom y of Jocal governm ents m ust be duly respected, considering
the in portance of prom oting deregulation In recentyears, thelr adm nistrative m easures are required t© be
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n hamony with the competition policy more than ever. The ThreeY ear Programm e for Prom otng
D eregulation adopted ata Cabinetm eeting In M arch 1998 says, "Local goverm ents shall be expected t©
play active roles In prom oting deregulation In accordance w ith the cbjectives of this Programm e, W here
necessary, the national governm ent shall study and review regulations that are enforced independently by
Jocal govermm ents as w ell as those based on national law s and ordinances, w hile paying due regpectto the
principles of local autonom v and decentralisation .

3.2 Competition Palicy in waste disposal

A s Indicated by the Environm ent Basic A ct, the sustainable socio-econom ic system w ith a lighter
environm ental Joad mustbe built. How to address environm ental problam s is becom ing m ore and m ore
Inportant In every econam ic entity. T the wastexrelated field, a wide range of moves, including the
enactm entof recycling Jaw s, have been tgken In recentyears.

M aintaning and prom oting fairand free com petition undera free m arket econom vy is the basis of
the econom ic policy in Japan. I the environm entrelated fields where com petition principles are hard t©
apply due to their unique nature (ie. extemality), it is In portant to m ake m arketm echanism s w orkable as
far as possible. h the waste digposal ndustry, while a system must be created for maintaning the
qualification of w aste digposal operators and ensuring the approprateness of operations, from a view point
of com petition policy, a system w hich m akes use of com petition principle m ustalso be builtw ith a view to
prom ote cost reduction and ncrease in efficiency of w aste disposal services through new m arketentry and
other factors for the benefit of the entire econam y.

33 Activities of the Fair Trade Commission

W ith such view points, the Japan Fair Trade Comm ission (hereafter referred to as the “FTC ”) has
taken the follow Ing efforts In the fields of local govermm ent regulations and w aste disoosal.

3.3.1  Administrative and legal coordination

The FTC has been coordinating adm inistrative m easures w ith com petition policy by publicizing,
among other things, "Guidelines Conceming Adm nistrative Guidance under the Antim onopoly Act!
(A dm nistrative G uidance G uidelines). W henever the FTC found actions of local govermm ents and other
public organizations mappropriate In regards to competition policy, it requested the organizations
concemed to m ake the necessary am endm ents.

The FTC expects local public entites to make more use of the Adm histative Guidance
Guidelines, so that the philosophy of competition policy would be reflected n thelr adm histative
measures. The FTC also resoonds actively to consulation requests from Jocal public entities of the
Antim onopoly A ct hereafterrefernred to asthe "AM A ”).

For exam ple, the FTC conducted a survey on adm nistrative activites such as guidance, which
recomm ended that, as t© sales of designated garbage bags, wholesalers and retailers should sell the bags at
a price determ ined by the local public entitfes. Furthem ore, the FTC has coordinated adm nistative
guidance of Jocal public entities, w hich ishighly likely to induce the violation of the AM A .

A varety of legislation has been enacted forw aste disposal In recent years. The FTC has taken
the follow Ing coordinations regarding w aste disposal.
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3311 ContaherPackaging R ecycling A ct A ct for the Prom oting of Sorted C ollection and the R ecycling
of C ontainers and Packaging)

N on-industrial waste has steadily been ncreasing. Recyclables have not been fully recycled.
Under such circum stances, the Container Packaging Recycling A ct has been enacted to digoose waste
properly and m ake the m ost of resources. M ajor parts of non-industrial w aste are containers and packages,
which m ay technically be recycled. The act Indicates the basic principles of recycling of containers and
packaging, program s for the ram erchandising of those which m eet sorting-out stendards, obligation of
specified m anufacturers and requiram ents fordesignated Jegal entities.

"D esignated legal entities" that was established based on the act will be comm issioned t©
ram erchandise contaners and packages by specified m anufacturers who are obliged t© do s0. The FTC
resoonded to the consultation and clain ed that concems on com petition policy should notarise. One of
these concems was that a designated legal entity would restrain business activities of existing firm s
unreasonably through the entry nto existing m arketsw ith taking advantage ofm onopolistic positions.

3312 Home Electronics A ppliances, R ecycling A ct A ct for ram erchandizing specified hom e electronics
appliances)

R eduction ofw aste and use of recyclables are notenough. Under such circum stances, an actw as
established to require retailers, m anufacturers and other parties t© t@ke necessary m easures conceming
collecting, transporting, and ram erchandizing of the w aste of specific hom e appliances w hich are difficult
for Jocal public entities to digpose approprately but need approprate digposal and prom otion of use of
recycables.

The actprovides that consum ers are to bear the cost of ram erchandizing. The FTC responded to
the consultation from the view point that products that are easier to recycle should be developed and the
burden of consum ers should be reduced through encouraging com petition am ong m anufacturers.

3.3.2  Violation cases against the AMA
AM A violation cases involving w aste digposal are as follow s:

Sapporo Environm ental M anagem ent A ssociation (Sapporo K ankyoiji K anri K yokai), decided
that m em ber com panies should refrain from making sales efforts toward custom ers of other
m em bers and forced the m enbers to regpect the decision. h Decamber 1991, the FTC issued a
decision to the association forviolation of Section 8-14 oftheAM A .

N ote): Five m anufacturers of garbage hcherators for non-industrial waste conspired to fix
public designated com petitive biddings, com petitive biddings and sulm issions of estim ates to local public
entities over the construction of garbage Inchherators. Prior to this public bidding, they decided who would
win the biddings. lh August 1999, the FTC issued a recomm endation for violation of Section 3 of the
AM A .A s the five m anufacturers did not accept the recom m endation, the FTC decided t© nitiate a hearing
procedure.
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333 Consultation with business operators or trade association

How to address waste digoosal issues is becom Ing more and more inportent for bushness
operators. An ncreasing num ber of business operations and trade associations seek consultations forw aste
digposal. The FTC gives consultations, so that they may not effect practices that would restrict
com petition. A s a reference for other business operators and trade associations, the FTC has com piled
m ajorconsultation cases nto a brochure and hasm ade itpublic.

A m ajorconsultation case thatw asm ade public.

A trade association of autom obile tire retailers asked the FTC & advice, when they planned t©
hold consultation w ith a Jocal public entity on the disposal of used tires and t© draw up a m em orandum
w ith the Jocal public entity, with regard to the problam s on the AM A Incuned by puttng a clause on
charges for disposal nto the m em orandum . The FTC replied that although there is no problam regarding
theAM A draw Ing up am em orandum betw een a trade association and a local public entity for the digposal
ofusad tires, itw ould bring nfringem entof the AM A if the trade association agreed and decided to charge
forthe digposal of used tires.
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NOTES

1 Local A Jlocation tax is a certain part of state lncom e such as ncom e tax. Ik is allocated t© the
Jocal public entities In order t© ensure that revenue resources of each local public entity are
balanced and to secure systam atic operations of local adm nistration w ithout dam aging the
Independency of Jocal public entities.

2 Chiho—-joyozei (literally, local grant tax) is tex which the central goverrm ent collects and is

granted to Jocal public entities as it is. The central governm ent acts for Jocal public entities as a
collection body for convenience of taxation and other things.
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NORWAY

1. Theroleof local authoritiesin regulation and procurement

11 Economic role of local government

The regponsibilities of the municipalities are education, health, social services, care for the
elderly and handicapped, churches, cultural activities, regulation of local business, day care facilities, fire
departm ent, s0lid waste collection and disposal, water and wastew ater distrdbution and collection,
regulation of the area of housing and m unicipality roads.

The resoonsibilities of the counties are secondary education, hospitals, child welfare, county
roads, and m useum S.
12 Revenue sources of local government and lines of accountability

Local govermm ents’ Incom e is based on tex revenues as well as govemm ent grants from  the
G eneral Purpose G rant Schem es and earm arked govemm entgrants.

Localofficials are directly elected In Jocal elections held every fouryears.

13 Control of local government by central (or sub-national) government

Local authorities are on a general basis given the choice of freedom t© organise the services they
are responsible for. N evertheless, central governm entm ay attach requiram ents to earm arked grants.

The WTO GPA and EC/AEEA mles on public procurament also apply to Nomw egian
m unicipalities when they put out tenders for w aste collection services. Below the EC EEA thresholds no
national miles apply t© m unicipalities’ procuram entand tender procedures, although recently anew law has
Ieen adopted.

R equiram ents m ay be enforced so that the Jocal authorities do not receive the earm arked grants
unless the requiraments are fulfilled. Local authorities give reports t©o central govermm ent on their

Central govermm entm ay In som e cases w ithhold fimding through eam arked grants if the local
authorites do notcom ply w ith certain requiram ents.

Cost cutting does In general not lead t© reduction in the finds tansferred from the central
goverm ent.
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2. Regulation and procurement of solid waste

21 Sources of revenue for solid waste service providers

A coording to the N omw egian Pollution Control Actof 13 M arch 1981 waste is divided nto two
categories: C onsum erw aste and production w aste. C onsum erwaste m eans ordinary w aste, including large
objects such as fumiture etc., from private households, am all shops etc. and offices. The sam e gpplies t©
w aste of sim ilar types and am ounts from other activities. Production w aste m eans w aste from comm ercial
actvities and services which is significantly different in type or amount from consum er waste. The
m unicipality shall m ake anangem ents for the collection of consum er w aste. Production waste shall be
deliverad to a law fulw aste treatm entordigposal plantunless itcan be recycled orused in anotherw ay .

The Pollution C ontrol A ct is based on the polluter pays principle. Producers of consum erw aste
w ill pay for the collection, transport, reception, storage control etz of the w aste through a fee determ ned
and collected by the m unicipality as reim bursam ent for its services. The producer of the w aste w ill pay for
the treatm ent of producerw aste itself, directly t© the provider of the service, be ita private enterprise ora
public body'.

Through a tendering process or contractual negotiations, a m unicipality can buy services from
private enterprises, and In that case the m unicipality w il pay som e of the revenue to the contracting party .
Butin any case, the original source of the revenue w illbe the producerof thew aste.

22 Competition for the market — Contracting out, franchising or tendering
N ational or Jocal govermm ents neverpay for collection of production w aste.

Collection of consum erw aste is legally a resoonsibility for the m unicipalities, but the physical
collection m ay be left to private com panies. But in any case, the producer of the consum erw aste is never
In a direct contractual relation w ith the private C ollection Com pany . The parties to this contract are the
municipality and the private collector. The money flow goes from the producer of the waste, via the
m unicipality t© the collector. Collection contracts betw een private com panies and producers of consum er
waste w illbe contrary t© the Pollution C ontrol A ct. C ontracting on a custom erby-custom erbasis has to go
via them unicipality, and is therefore practically excluded.

M any N om egian m unicipalities have esablished intemal production units, but legally, and in
relation to the w aste provisions in the Pollution C ontrol A ct, these units are to be regarded as htemal parts
of the Jocal govermm ent. On the other hand, they may compete w ith private com panies In a tendering
process.

The Pollution Control A ct obliges all municipalites to determ ne a fee t© cover all costs
associated w ith collection, transport, reception, storage, treatm entand control of w aste. The fee shall fully
cover the costs. Forw aste which the m unicipality has duty to collect, receive or treat m ainly consum er
waste) the fee m ustnot excead the costs incurnred by the m unicipality . For collection ete. of other types of
waste (typically production w aste), the m unicipality m ay take a fee exceeding the cost incuned.

W ihmn the lmis of the W TO GPA and EC EEA mles and the Pollution Control Act the
specifications of the tenders are fully left to the m unicipalities to decide. The final contractual prices w 11
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Influence the m unicipal costs in the w aste sector, and therefore also the fee t© be collected from the waste
producers.

Change of prices is regulated by ordinary contractual principles betw een the m unicipality and the
private collector.

Quality standards are controlled by the m unicipality itself both as pollition authority and as party
to a contract with the private collector. The details in this control may differ from municipality t©

C ollection of production w aste is the pure responsibility of the w aste producer. The price level is
decided by them arket.M unicipalitiesm ay com pete in thism arketalong w ith private com panies.

No person may collect consumer waste without consent of the municipality. No specific
requiram ents to collectors have been setout in national legislation.

Collection of production waste needs no consent from the municipality, and no requiram ents
have been setoutin national legislation.

The main principle of the W TO GPA and EC EEA mles on public procuram ent is that all
procuram ents above the thresholds shall be put out on tenders in the whole EEA area. The nmiles apply ©
m unicipalities' procurem ents above NOK 1.6 m illion. Below this threchold there is cunrently no legally
binding rules goveming m unicipalities' procuram ents. H ow ever, the Parliam ent has recently decided t©
enacta new law on public procuram ents below the EC EEA thresholds. The objkctive is to have sin ilar
procuram entrules above and below the threcholds forboth the state and the m unicipalities.

The Nomwegian Competition Authority may htervene against anticom petitive m ergers or
acquisitions.

2.3 Competition in the market — Controls on entry and prices

There are no satutory prohibitions on com petition. But competition in the consum er waste
m arket depends on w hether the m unicipality w ant to provide the services itself (m onopoly), oruse tenders.
Thform ation received by central authorities ndicates that other fitns do compete, but the level of
com petition varies a ot from large to anall municipalides. The only legislatve lin it on com petition
relating t© class of custom ers follow s from  the m unicipal responsibility t© collect consum er w aste, see
above.

The waste legislation is based on the polluter pays principle, but the national legislation or
authorities do not specify the exact prices to be charged. On the other hand, the w aste legislation obliges
the m unicipalities to seta fee equal to its cost in the waste sector. See above. M unicipal w aste fees are
nom ally adjusted each year. M unicipalities m ay have established ntemal comm unity “producton units”
to t@ke care of the waste sector and nom ally such units calculate the fees t© be charged from their
custom ers. But formally, competency to decide the prices ramains a municipal, local govermm ental
regponsibility . See paragraph on the nature of these production units.
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24 Related markets — Waste disposal and recycling

D isposal of consum erw aste is a m unicipal responsibility . The legishative structure of thism arket
isbasically the sam e as the structure In the m arket for collection of w aste. A ny person thatoperatesaw aste
treatm ent and disposal plant thatm ay result in pollution or be unsightly m ust have a pem it from public
authorites. Conditons may be Immposed I the pem it, for nstence as regards transport, treatm ent,
recycling and storage of waste and measures t© prevent the facility from becom ng unsightly. Both
m unicipalities and private undertaking operate in the digposalm arket.

The organisation of the recycling m arket is very much the sam e as for waste digposal, but n
general, the recycling m arkets ism ore privatised than the digposalm arket.

3. Market structure and competition issuesin solid waste collection
31 Market structure
W e do nothave any Inform ation on these issues.

The s0lid waste collection m ay be divided nto three organisational form s. O rdnary m unicipal
production units account for 42 percent of the production. M unicipal lim ited com panies or foundations
acoount for 29 percent, and private parties handle another 29 percent .

Even though m uch of the production is handled by the m unicipalites them selves, it tums out that
other firm s often is nvited to participate 1 com petitive tenders. T a study” from 1996 waste collection was
the m unicipal service m ost frequently exposed t© com petition (githerly m eans of tenders or In the form of
negotiations w ith two orm ore suppliers). 78 out of a sample of 119 municipalitdes (65 percent) reported
that they had exposad som e or all of the waste collection to com petition. 28 of these m unicipalities had
exposad all of the waste collection services to com petition. The second largest service being exposad t©
com petition is road m aintenance (38 percent).

Even though other companies are nvited to compete for the waste collection contracts, this
com petition isnotalw ays neutral.

h a survey from 1993 the N ormw egian C om petition A uthority found that% of the m unicipalities
m ade procuram ents from Jocally established suppliers. Favourable treatm ent of Jocal suppliers has been
disallow ed since the EEA agreem ent entered Into force In 1994, N evertheless, a survey by the A uthority
1 1996 show ed that the m unicipalities to a Jarge extenthave continued this practiss, inter alia by lin idng
pub]g'c procuram ents o Jocal suppliers orby a subsequentpreference for the m unicipality’s ow n production
units

M ore recently a N omw egian court handled a case conceming transgression of the EC /EEA rules
on public procuram ent. A m unicipality w as convicted forhaving favoured a Jocal supplier and w as ordered
o transfer the contract to the com pany thathad the econom ically m ost favourable tender’

C ross-subsidisation m ay occur in situations w here the m unicipality hasm onopoly rights on som e
services while competing on others. Th the waste collection sector this is the situation when the
m unicipality has the sole right t© collect consum er waste but also com petes w ith other fitm s for the
collection of production w aste. It is difficult to establish whether cross-subsidisation actually akes place.
Surveys have tred t explore this, but without any clear conclusion. The Now egian Com petition
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A uthority has handled a com plaintby a private enterprise on alleged cross-subsidisation by a m unicipality .
The A uthority w as unable to revealw hether cross-subsidisation had actually taken place.

3.2 Competition concerns

There have been no cases of bid rigging, m arket sharing or price fixing. The Com petition
A uthority has handled one case conceming alleged cross-subsidisation by the m unicipality (see paragraph
above) . Them ost frequent.com petition concem is a lack of com petition neutrality .

The EEA mules on public procuram ents are In portantm eans to preclude favourable treatm ent of
Jocally established suppliers. Th N omw ay there are no legally binding rules on public procuram ents below
the EEA thresholds. The enactm entof such miles has been proposed in public reporton procurem ent’ . See
also comm ents above.

The Nom egian Com petition A uthority has on several occasions advocated effective mules on
public procuram ent. Ttm ay be that private actions are not sufficient to control local suppliers from being
favoured by m unicipalities and thus that a surveillance authority should be established. Studies of the
extent of and masons for favourable treatm ent of Jocal companies will notw ithstending remain an
In portantm eans for the C am petition A uthority .

There have notbeen any cases conceming horizontalm ergers or vertical integration .

3.3 Other issues (including environmental issues)

N o Inform ation available.
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NOTES

1 Source: G ravdahlog Hagen, N IBBR -notat1997:105

2 Egil Kjrsted og Frode Krstansen: Erfaringer med konkumanssutsettng av kommunal
tHenesteproduksion. SNF-apport 8706, Stftelsen for sam funns- og neeringslivsforskning,
Bergen-Sandviken 1996.

3 K onkunansetilsynet: K om m unenes Innkjppspraksis, K onkunansetilsynet, O slo 1996.

4 N orsk G FEnvinning vs.N es kom m une, R ettens gang.

5 NOU 1997:21 O ffentlige anskaffelser
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ANNEX
EXPOSING LOCAL SERVICESTO COMPETITION

A report by the Nordic competition authorities’, No 1/1998

1. Municipal waste collection®

11 Short description of municipal waste collection

Th all the N ordic countries Jocal authorities are obliged to organize collection and transportation
of household w aste, legally defined as waste from households and waste from enterprises of sim ilar type
and quantity as households. H ouseholds and enterprises possessing w aste that is covered by the m unicipal
w aste anrangem ent are obliged to attend the anangem ent. Local authorities do also handle other types of
waste from enterprises. W e denote waste that is handled by the local waste arrangem ent as “m unicipal
w aste collection” .

Annually, the municipalities of the Nordic countres handle approxim ately 11 3 m illion tons
w aste a year. A lthough this sounds like a pretty high am ount, it is only around fourpercent of the total of
the generated w aste. H ouseholds'w aste constitutes gpproxim ately 1/3 of m unicipal w aste collection. The
ram aining 2/3 consists partly of waste from enterprises that is coverad by m unicipal w aste collection and
partly of waste from enterprises that are not covered by the arrangem entbutnevertheless choose to buy the
service from the Jocalauthority.

Table 1: Municipal waste collection in the Nordic countries

Total amount. 1000 tons

1985 1994
TotalN ordic countries . 11 317
D enm ark 2430 2708
Finland 2500 2100
Toeland . 176
Nomw ay 1968 2 366
Sw eden 3660 3967

Source; dicators of the State of the Environm ent in the N ordic countries.
TemaNord 1997:537.Nordisk M nisterrdd

A Ithough the Jocal authorities are obliged t© organise collection and transport of waste, they do
nothave to supply these services them selves.M any m unicipalities have handed over the services to private
partes. A 11 the N ordic countries are currently utilising a considerable and ncreasing num ber of private
entrepreneurs.M ore and m ore m unicipalities place the supply of the w aste collection services w ith private
parties. Th D erm ark a survey” show ed thata greatm ajrity of the local authorities 85 percent) had left the
w aste operations — either by negotiated contracts or by tenders — to private parties. Th 1991 this share was
around 27 percent, m eaning thata considerable increase has taken place during the lastyears.
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T the Finnish county Uudernm aan Lasni, a survey' show ed thatprivate entrepreneurs operated as
much as 92 percent of the waste collection. W aste collection was the second largest private business
branch of the Jocal service production. Only Jaundry services w ere provided in a larger degree by private
parties. The large share of private entrepreneurs in Finland m ay be due to the special Finnish system of
privately arranged transport (see below ) . N either for the m unicipal nor the private services is the vehicles
owned by the local authorites. H ow ever, it should be underlined that the figures m ight give a distorted
In pression since they relate only to one special county and notto thewhole of Finland.

The use of private entarprises n Nomway and Sweden are also extensive. The Nomw egian
C om petition A uthority has recently m ade a survey” ofm unicipalw aste collection . A cocording to the survey
1n 1997 the share of private entrepreneursw as 73 percent. Tn N orw ay as In Finland the share seam s to have
ncreased the past few years. Th Sweden a survey® show ed that the Jocal authorites provided 23 percentof
the collection and transportation of w aste them selves, while 63 percentw as leftw ith private entrepreneurs.
T 14 percent of the municipalities the services were provided by both private and m unicipal entities.
H ow ever, if m easured in quantities private parties handled only 57 percent of the houscholds'w aste, while
m unicipalities handled the ram aining 43 percent.

T m ost N ordic countries there has during the past few years been a trend towards few er and
bigger com panies n the waste collection sector. This is manly due to the fact that large lmtemational
concems have entered the m arket by m eans of acquisitions of am all Jocal firm s. N ational concems have
also been created through m ergers and acquisitions of an all local firm s. Th Finland there are four large
enterprises w ith a total m arket share of around 2030 percent: W aste M anagem ent Y m paristtpalelut Oy
US owners), Sdkkivdline Puhtaanapio Oy Finish owners), Brown Ferrdes hdustry Finland Oy Ab
(French owners) and Rikaton Oy Ab /SOL (Fimish owners). Th D enm ark there are tw o large nation-w ide
operators — Renovadan (owned by W aste M anagem ent) and M arius Pedersen (D anish owners).

T Sweden the m arket is dom inated by two enterprises, W M I Sellberg AB and Ragn-SellsAB.
W M ISellbery isowned by W asteM anagem ent htemational.

A lthough In Noway the concentration of the waste collection sector has been Increasing, the
elem ent of m ultnational enterprises has been Jesser than in Finland and Sw eden. The N orw egian concem
Norsk G jnvinning has during a few years established itself as an in portant operator In the N orw egian
waste collection m arket. In this case the expansion has prim arily taken place by acquisitions of sm aller
transport com panies.A new developm ent is thatw aste collection com panies owned by Jarge m unicipalities
as O slo, Bergen etc.now have begun t© com pete for assignm ents in otherparts of the country . The w aste
collection com panies of the Jocal authority of O slo — M iljptransgport A S — lost the contract for collection
and trangport In its own m unicipal O slo. H ow ever, the com pany, which owns several transport vehicles,
now com petes aggressively for assignm ents in other N orw egian m unicipalities. T addition, the num ber of
Interm unicipal com panies has been ncreasing.

Th spite of the establishm ent of large national and ntemational concems the concentration is sdll
relatively an all com pared t© other ndustries. T allN ordic countres there is still a Jarge num ber of am all
and mediim sized collection and transportation com panies. T Finland there are m ore than 500 private
com panies offering waste collection and transport services, of which approxin ately 200 specialised in
m unicipal w aste collection only. The average tumover of the com panies of the industry is approxim ately
2 m illion Finnish m arks.
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12 The extent of competition exposure

The num ber of private operators supplying w aste collection services on behalf of local authorities
may serve as an ndicator of the extent of com petition exposure, In particular after the EC rules on public
procuraments came nto force n 1994. However, the indicator is not precise for several reasons:

) C om petitive tenders m ay be w on by public enterprises, (i) the Jocal authorities m ay leave the services
to private partes w ith no prior com petition ({llegalafter 1994), {ii) private production is notnecessary for
Jocal services to be exposad t© com petition . Thus, there is a need form ore direct indicators.

T a Nomw egian survey’ , 65 percent of the local authorities nform ed that they had wholly or
partly exposed theirm unicipal w aste collection services t© com petition . This w as considerably higher than
for other local services. R cad m antenance w as num ber tw o w ith 37 percent. Tt is reason to note, how ever,
that the share also encom passes those thathad been engaged in partly com petition exposure. Th a survey in
1997/1998 by the Nomwegian Competition Authority® 83 percent 300 of 361) of Nomwegin local
authorities answ ered that com petition exposure / com petitive tendering had been completed In the waste
collection sector. 5 5 percent answ ered that com petition exposure had been considered but left for further
consideration, 53 percent that competition exposure had not been considered, and 6.1 percent that
com petition exposure w as under consideration .

A Danish suwvey’ showed that 27 percent of Danish local authorities had used com petitive
tenders when assigning w aste collection operations in 1990-91. H ow ever, no num ber exists that gives a
precise picture of the use of com petitive tenders today, but estim ates suggest that approxim ately % of
Danish local authorites regularly put out to tender their waste collection obligations. This share is
som ew hat distorted since the two Jargestm unicipalities — K gbenhavn Fredriksbery and A thus — have not
as yet used tender for their waste collection operations. Both local authorities entered long-term
agreem ents w ith private waste collection operators before EC mules on public procuram ent entered into
force.

N ow adays, m ost Icelandic Jocal authorites use com petitive tenders and it is expected t© ncrease
In the future. D uring the Jastyears severalm unicipalities have m erged and thereloy im proved the conditions
for the use of competitive tenders. Nevertheless, collection and transport of waste In the largest
m unicipality — Reykjavik — are stll operated by local authorites w ith no use of com petition exposure.

T Finland Suom en K untaliitto (the association of m unicipalities) has tried t© estin ate the extent
of com petition exposure in the m unicipalities, but the results of the survey are not very clear and hence
exactnum bers can notbe presented X H ow ever, the num bers indicate that the extent is relatively sm alland
that the opportunity t© expose local sarvices to competition is not utilised n filll. The reason why
com petition exposure n Finland according t© the survey by Suom en Kuntaliitto is Jow er than in other
N ordic countries is due to the special Fnnish system of privately organised collection and transgport. This is
In itself a form of com petition exposure, and should therefore be counted on equal term s as com petitive
tenders. H ousing co-operatives and others when purchasing w aste collection services from the privately
organissd system also uses com petitive tenders.

T Sweden has "“Néamnden for offentlig upphandling” (the directorate for public procurem ent —
the NOU ) m ade a survey n which it tums out thatpublic authorities saved a totalam ountof approxin ately
SEK threem illiards per yearby exposing their suppliers to com petition . Furtherm ore, the NOU concluded
that Jocal authorities and m unicipal com panies m ade the largest savings. Ikproves that ithas been possible
for the local authorities to Jow er their costs by exposing their operations to com petition.

The conclusion is that the local authorities in N ordic countries to a large extent exposes w aste
collection services to com petition by m eans of com petitive tenders. Th Finland the local authoritbes m ay
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expose theilr waste collection services to competition by establishing a form of local m arket for these
services. A lso In this system com petitive tenders are used by private procurars. Tn all N ordic countries
com petition exposure seam s to be Increasing, even if the extentof com petition exposure ishigh already .

2. Types of competition exposure
21 Competitive tenders

Th allN ordic countries com petitive tenders are the m ost used form s of com petition . C om petitive
tenders nom ally m ean that the Jocal authority nvites tenders for an exclusive right to operate collection
and transport in a certain tim e period, though variations have occurred.

The third Jargestm unicipality in D enm ark — O dense — chose to golit its geographic area n four
parts and invite separate tenders foreach of these four separate sub-regions. O denses own operator, w hich
w as organised as a 1im ited com pany, participated In the com petition and w on three outof fourregions. The
ram aining area w asw on by one of the Jarge nation-w ide com panies.

L ike O dense the Sw edish m unicipality Uppsala solit its area into sub-regions and nvited separate
tenders. Th addition separate bid rounds w ere organised sequentially w ith one year between them . The
m otive of the local authority for this practise w as to secure efficient com petition notonly for thatparticular
tender, butalso for future tenders.

Th N omw ay a developm enthas taken place w here w aste collection com panies owned by the local
authority com pete for assignm ents in otherm unicipalities. An nteresting exam ple is the local authority of
O slo, which nvited tenders for % of the waste collection operations. These operations w ere previously
provided by Oslos own company — M ibjptrangportAS M T).M T, which had won assignm ents In other
m unicipalities, did notw in the com petition in O slo. The operations w ere transferned to the privately owned
com pany Trangoortsentralen AS.M T mustnow compete In other m unicipalites and on other actvities to
survive.

T Tceland amaller local authortes have co-operated on the procurem ent of waste collection
services, while Teeland 5 Jargestm unicipality — Reykavik — stdllhandles collection and transport itself w ith
no use of com petition exposure. This difference betw een Jarge and am all m unicipalites is also found in
otherN ordic countries.

2.2 The Finnish system — privately arranged waste collection

Finland differs significantly from other N ordic countres by allow ing m unicipalities to delegate
the order function to the single household or fim . Each of the houscholds m ust then enter nto contracts
w ith private suppliers of collection and trangoort of waste collection. The households pay the supplier
directly for this service, not via m unicipal charges. W hen a local authority has decided on a privately
ananged w aste collection, itcan notassign a contractexclisively . N either can itoblige a property owner to
use a particular trangporter nor has it the right to prevent a trangport com pany t© offer its services. The
m unicipality can, on the otherhand, decide on w hat types of w aste t© be encom passed by the systam |, the
m axinm um price that can be charged and in w hatregion the com panies are obliged to offer their services.
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Table 2: Finland — Organisation of transport of households waste collection

Num berof Percentof the Num berof Percentofthe
O rganisation m unicipalities m unicipalities Tnhabitants Tnhabitants
A llprivately arranged
158 61 1717 394 42
A Ilm unicipal arranged 40 15 759 874 19
M ixed system 62 24 1593 784 39
Total 260 100 4 071 052 100

From table 2 we see that as much as 61 percent of the m unicipalities have chosen privately
ananged collection and trangport of w aste collection. O nly 40 m unicipalities have chosen m unicipalw aste
collection. On the other hand, privately organised transgport only encom passes 42 percent of the Finnish
population, which m eans thatprim arily am allm unicipalities have chosen this solution . A nother interesting
point is that in m unicipalities w ith a m ixed system the transgport is often organised n such a way that the
m unicipality handles scattered populated areas, while the private solution is used in densely populated
areas.

The number of companies that operate on a local m arket varies. On average there are 24
trangport com panies in each municipality. The Jargest number is 13. The nputshare of participating
private entrepreneurs is very high both in municipally and privately ananged transport. A survey In a
Finnish county (U udenm aan L&dni) show ed that private partes supplied as much as 92 percent of waste
collection services.

The local authoritbdesm ay stipulate conditions w ith respectto types ofw aste, prices and regions in
the privately organised transport. The Finnish C om petition A uthority exam ned n 1997 com petitive effects
of these conditions In connection w ith privately amanged collection and tansport:” It found that in
m unicipalities w ith w eak com petition the m arket price was equal to the m axinum price stpulated by the
Jocal authority, w hile in m unicipalities w ith efficient com petition the price w as low er.

Several Jocal authorities have the past tim e chosen t© end privately ananged transportation of
households'w aste. The m unicipalities egpecially pont to two reasons for this change. The first concems
the paym ent for the sarvices. If a household does notpay the private supplier the supplierm ay cancel the
contract and refuse t© collect the houschold s waste. This is a problam for the local authority, which is
resoonsible for the waste collection operations. D frect charges paid t© the local authority w ill solve this
problan . Secondly, Jocal authorities clain that the change is due t© organisational problem s connected t©
the econom ic risk of the com panies involved. U nprofitable collection mutesm ay create financial problem s
for a com pany and In extram e cases Jead to bankmptey . A 1so, this w ill put the m unicipality in a difficult
situation.

A nother and perhaps even m ore In portantpoint is that the w aste collection charges on m unicipal
w aste collection seam t© be Jow er than the price the households m ust pay t© privately anranged transoort.
Suom en K untaliitto (the association of m uncipalities) in Finland m akes an annual survey™ of am ong other
things how the charges forw aste trangport varies w ith the transport system . The 1997 survey show ed that
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for transport of garbage bags the charges of m unicipal ananged transport was on average 2025 percent
Jow er than privately arvanged transport.

3. Experiences with competition exposure

M unicipal waste collection has been exposed to com petition for a while and to an ncreasing
extent, thus the experience w ith this service is probably m ore profound than forother local services.

31 Cost savings

T Denm ark surveys show that there is little doubt that m unicipals have saved costs by m aking
use of com petitive tenders. D anish m unicipalities that in the period 1990-91 m ade use of tenders n waste
collection experienced on average cost saving of ten percent” K onkurrencerddet (the Competiton
Councﬂz)‘lhas In its survey given exam ples of cost savings up o 24 percentby m aking use of com petitive
tenders:

T Noway the Competition A uthority has recently m ade a survey of com petition exposure of
municipal waste collection ”® T its survey it found that the costs per subscriber w ere Iow er am ong those
m unicipaliies having exposed municipal waste collection to competition than for the others. The
difference was how ever only 3 5 percent and w as not statistically significant. D ifferentiated according to
ways of assignm ent it was found that m unicipalities that made use of open ({e. all companies may
participate) com petitive tenders had low est average cost NOK 596 50) per subscriber. M unicipalities that
used Iim ited @ 1im ited num ber com panies w ere Invited to participate) com petitive tenders or procuram ent
afternegotiations had highestaverage cost (regoectively NOK 658 50 and NOK 641 39) persubscriber.

The relationship betw een the annualw aste collection charges and com petition exposure w as also
exam Ined. The charges shall cover all costs of m unicipal w aste collection, and is thus a m easure of unit
costs. Itw as found that the average level of the chargesw as low er n m unicjpalities thathad nvited tenders
for the services com pared t© those m unicipalites thathad notm ade use of tenders. The difference w as also
statdstically significant. Those m unicipalites that had used open or lim ited com petitive tenders had on
average low erw aste collection charges NOK 948,13), than those who had assigned contracts w ithout arny
nvitation fortenders NOK 1062,94).

I the survey of the Nomwegian Competition Authority the municipalities were also asked
w hether com petition exposure had any cost saving effects. 78 m unicipalities answ ered affirm ative. O £ the
25 m unicipalities thatm entioned cost savings In percent, itvaried from three percentto 54 percent, and on
average itwas 20 percent. A ccording t© 26 m unicipalibes com petition exposure had led to cost increases.
The ram aining 45 m unicipalities reportad no change of costs.

A 1o In Finland the iIncreasingly ntense com petition has m ost probably reduced the charges for
waste collection. For instance, according to Pagkaupunkiseudun Y hteistydvaliiuskunta (the C o-operation
D elegation of the Region Surnrounding the Capital) it has been possible to low er transgport costs in the
region of the capial shce 1989 by a total am ount of 28 percent, because the transgports have been exposed
to com petition . C onceming the question of which system — com petition exposure of the m unicipality or
private actors — ism ostefficient, the situation is som ew hatunclear. The survey held by Suom en K untaliitto

(the association of m unicipalities) n 1997 concluded that charges on m unicipal trangport of garbage sacks
were 20 — 25 percent Jow er than by private trangoort. A ccording to private com panies these figures are not
reliable. The m unicipality has inform ation about them aximum charges only and notnecessarily about the
actual charges paid to a private com pany by a residential area. The private com panies also point out that
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the circum stances are not alw ays com parable, and hence the com parison m ade by Suom en K untaliitto is
notreliable.

W ithin the private anangem enta survey m ade by the Finnish C om petition A uthority show ed that
the com petitive conditions affected the level of charges w ithin each m unicipality. W hen com petition was
good, the charges of the private suppliers w ere below the ceiling stipulated by the m unicipalites.

T Sweden there are no surveys that investigate cost savings specifically for waste collection.
There are on the otherhand som e exam ples of savings from procuram ents. T the m unicipality of Sundsvall
the private entrepreneurm ade an offer thatwas 12 percentbelow the offer from the m unicipal com pany .
The county council of Stockholn hasm ade a study™® of how the m unicipalities of the county m ake their
procuram ents. From  the study the follow Ing is stated w ith respect to procuram ents of w aste collection n

the m unicipality of T&by .

"The com petition betw een the w aste collection com panies has ncreased the last few years asa
result of more companies entering the m arket. The municipality procures all parts of waste
collection from com peting com panies and it is presently supplied by three different com panies.
Sellbergs, which previous to the procurem ent had all operatons, stll handles most of the
operations. How ever, two other companies, M ilpsarvice and Skafab, have m ade successfill
entres by m aking the best offers for parts of the services. The procurem ent w as handled as an
open procuram entw ith advertisem entsbeingm ade n the EG T . Th additdon nvitationsw erem ade
to a dozen other potential suppliers. The agream entw as w ritten for five years w ith a right for
prolongation. W ith com parable quality the effects of the procuram ent is a reduction of the
charges of 30 percent. It is noticeable that Sellbery Jow ered its charges considerably when itwas
exposed to the Increased com petition ."

The experience Indicates that it is generally possible to save costs by exposing m unicipal service
production to competition, in particular for municipal waste collecton. Some examples and more
systam atic studies show that the savings are m ore than ten percent. The N ow egian survey also suggests
savings, although the estim ates are som ew hat low er.

3.2 Quality

T the survey of the N omw egian C om petition A uthority m unicipalites w ere asked w hether they
experienced quality changes as a result of the com petition exposure. 52 percent of the m unicipalites
considered that the quality of the w aste collection services had not changed as a result of the com petition
exposure. 39 percent of the m unicipalities m eant that the quality had in proved, while 8 percent felt that
com petition exposure had led to Jower quality on waste collection. Thus, as much as 92 percent of
N orw egian m unicipalities considered that the quality of w aste collection and trangoort had not deteriorated
as a consequence of com petition exposure. Tt should be pointad out that these are the considerations of the
m unicipalites w ith regpect to quality changes.W e do nothave any indicators foractual quality changes. If
supplam ented by surveys of users' opinion one w ould have had a clearer idea of quality changes.

4, Competition policy issues and actions

Com petition exposure of the production activites of state, counties and municipals hereafter
denoted municipal sector) seam s t© be increasingly more w idesporead. Both the extent of com petition
exposure and the way competition exposure is handled give rse to challenges for the com petition
authorites. Tn this chapterw e discuss how o develop further our mvolvem ent In the com petition exposure
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process In order to achieve econom ic efficiencies. The w orking group w ill point out com petition policy
issues that are raised by com petition exposure and suggest certain pertinent actions t© deal w ith these
issues.

4.1 Competition policy issues

C om petition exposure of the m unicipal sector gives rise t egpecially tw o issues t be handled by
the com petition authorities. The first issue is when m unicipalities do not expose their own production t©
com petition, even though this is possible and efficiency gains m ight be achieved. The second is when
m unicipalites expose thelr production activities to com petition In a way that reduces the procom petitive
effects. Tn both situations the com petition authorities face apparantchallenges.

4.1.1 Lack of competition exposure

E fficiency of the m unicipalities is particular im portent since this sector is m ainly financed by
taxes and duties, which entail an efficiency Joss. C om petition exposure is socially desirable as long as it
Increases econom ic efficiency .

From experiences with com petition exposure it tums out that m unicipalities can achieve large
budgetary cost savings, which under many circum stances also w ill be savings In term s of econom ic
efficiency . Th case of a 10 percent cost reduction public expenses on care for elderly people alone w illbe
reduced w ith around NOK 3 m illiards (ECU 375 m illions).

Ttisa comm only expressed concem that com petition exposure m ight lead to qualiatively inferior
products, n particularw hen the sarvices are supplied by private profitm axin isihg com panies. A 1so n this
field experiences show that there is little if any grounds for such concems. On the contrary, there are
several examples that users are more satisfied with the private than the municipal company. The
problam atic cases are often due to uncertainty aboutw hat quality shall be supplied by private com panies.
Thus, it is In portant for local authorities to give a clear and precise description of the service when tenders
are called for. Then the supplied quality can be com pared t© the prescribed services.

W hy then, should a m unicipality notw ish to expose its operations t© com petition? C om petition
exposure touches on an ideological tradition and w ay of thinking. Th som e politicalm ilieus it is a principal
opposition t© com petition exposure, egpecially of traditional w elfare services like for nsance care of
elderly people. O ther m ilieus wish t© prom ote com petiton exposure t© the largest possible extent and
consider it a policy goal to 1im it the role of the m unicipalities as far as possible. Unions of m unicipal
an ployees have also opposed com petition exposure. It is their m em bers that potentially m ight Jose their
Jobs if a private com pany w Ins the tender. The adm inistration has conflicting interests. On the one hand a
successfiil com petition exposure w ill be positive for econom ic m anagem ent of the m unicipality. On the
other hand the adm hnisttation has a role as an owner role and a resoonsibility as an en ployer for the unit
that shall be exposad to com petition.

Th the waste collection sector com petition exposure In the form of tenders is so w despread that it
cannot be said that Jack of com petition exposure is a problan . To som e extent the sam e goes for other
technical services like road m antenance etc. H ow ever, typicalw elfare services like care for elderly people
are to a much less degree exposed t© com petition. Lack of com petition exposure is therefore a topical
question in these sectors. The problam is of particular in portance since w elfare sectors like health services,
social services and education on average constitute alm ost 90 percentof the m unicipal expenses.
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4.1.2 Lack of efficient competition exposure

The working group has previously ponted t© exam ples where m unicipalities explicitly have
taken steps t© design com petition exposure properly . l the Sw edish m unicipality U ppsala w aste collection
was exposed to com petition by dividing the m unicipality nto five sub-areas, forwhich tenders w ere put
out separately. h addition tenders were called for sequentially w ith one-year nterval betw een the sub-
areas.

Lack of efficient competition may nevertheless be a problam when municipal services are
exposed o competition. Firstly, it is uncertain t© what extent the m unicipalities can prom ote efficient
com petition when tenders are called for. The EC mules on public procuram ent stipulate relatively strict
procedural requirem ents for carying out procuram ent of services. A ssignm ents m ight either be based on
Jow est price or the econom ical best offer. State and Jocal authorities must specify what criteria the
assignm ents w Il be based on. It is unclearw hether, for instance, the authority can gpecify thatno contract
will be entered with a company if this means that the company would achieve a dom nant m arket
position”” The EC miles also contain provisions that shall prevent splitting up contracts In order to avoid
fulfilling the threshold levels, which in certain situationsm ightpreventa division that is intended to secure
efficient com petition.

Secondly, itm ight be In the own Intarest of the municipality t© let shortsighted cost savings
outw eigh Jong-sighted com petition concems. The m unicipalities m ust consider such trade-offs if a nation-
w Ide supplier has a tender that clearly is better than one from a an aller supplier. A better tenderw illas a
directeffect reduces the expenses of the m unicipalityy. O n the otherhand, assioning the contract to a nation-
w ide supplierm ightm ean reduced com petition In future tender rounds, which In tum m ight m ean higher
prices and increased expenses for the m unicipality . This effect w i1l be uncertain, how ever, and m ight in
addition depend on whether potential progpective com petitors w ill survive by achieving contracts w ith
other procurers. Thus, the m unicipalities m ight not always be expected t© take long—term com petition
conditions nto consideration .

Both the Ilim ited opportunity due t© Jaws on procuram ent and the Jack of will or nterest of
municipalites t© promote efficient competition exposure m ight represent a potential problam  for
com petition authorites. If an assignm entof a contractby the m unicipality leads to a significant increase of
concentration which m ight increase the risk of m arket pow er), it m ight be a case for the com petition
authorities to Intervene and for Instance deny the m unicipality to enter the contract. To w hatextent this can
e done under the current com petition riles is to the know ledge of the w orking group uncertain, and in
practise there are few exam ples of such nterventions, even though an increase of concentration has been
experienced In the w aste collection sector (see previous chapter) .

There is, however, an hteresting case from Iceland conceming this issue. The Icelandic
com petition authority handled an invitation to tender m ade by Socialforsikringsinstitusinen (the Social
Thsurance Tstitution — the SFI). The case concemed ram edies for handicapped people. A ccording t© the
law on social nsurance the SFI pays a large part of the costs for such equiom ent. A contract for year's
procuram ent of such equiom ent was put out o tender by the SFI. The Trelandic Com petition Council
received a complaint on this matter. The Council considered that the SFI was a dom inant procurer.
Suppliers that did not achieve contracts w ith the SFI would be excluded from the m arket, leading t© a
dom inant position for the contract party . T this case the Irelandic Com petition C ouncilm ight have used
A rticle 17 of the Teelandic C om petition A ctconceming abuse of m arket dom nance and ordered the SFIto
divide the tender or sim ilaractions, a m atter thatw as affirm ed by an appellate body . Such actionsw ere not
necessary n this case, how ever, snce the SFI entered contracts w ith several suppliers. N evertheless, the
case chows that Irelandic Competition Authoribes might have ntervened against anti-com petitive
procuram entactivities by state orm unicipal operators.
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4.1.3 Lack of competition neutrality

C aom petition neutrality issues have often been discussed in situations where state or m unicipal
operators enter a market In com petition w ith private companies. C om petition exposure of municipal
production of goods and services entails the opposite situation, nam ely that private com panies enters a
m arket to com pete w ith existing m unicipal operators. T m any w ays the issue for com petition authorities is
sim ilar In the two situations: how to secure that com petition takes place on equal term s when m unicipal
and private operators com pete In the sam e m arket. H ow ever, there is one m ajpr difference. Since local
authorites are free to choose w hether to expose their operations to com petition or not, restrictions on how
to do thism ightgive negative lncentives for the m unicipalities to engage In com petition exposure atall.

W hen a state orm unicipal entity operates In rivalry w ith private com panies there is a risk for
distortions to com petition. The municipal operator may choose t© be organised as part of the local
adm nistration, a situation that entails risk for cross-subsidisation and other favouring treatm ent of the
m unicipal operator. T addition com e legalm atters such as the fact that m unicipal operators are excepted
from paying value-added tax and that the risk forbankmptey is practically elim inated.

Ttm ight seem as a paradox that the m unicipality first w ishes to m ake its own production unit
more efficient by exposing it to competiton, and then gives the sam e unit special advantages. The
explanation m ay be that there are conflicting interests betw een political/adm histative nterests and the
m anagem ent of the m unicipal operations. The adm nistration of the m unicipality m ay prom ote societal
objectives while the managem ent of the municipal production unit may maxin ise private econom ic
objectives. A t the sam e tin e the m anagem ent — also In a com petitive m arket — w i1l have opportunity to
nfluence the com petition conditions of its own operations.

4.2 Competition policy remedies

Lack of com petition exposure, nefficient com petition exposure, unequal com petition conditions
etc are challenges raised by com petition exposure that m ust be handled by com petition authorities n the
best way possible. h this respect it is worth-w ile t© consider several ram edies, of which some are
discussed below .

4.2.1 Mandatory competition exposure

T United K ingdom  the parliam ent enacted a new law™® 1n 1988, which obliged local authorites
O expose to competition certain services produced by the municipalities them selves, ie. m andatory
com petition exposure. Sin ilar general rmules do not exist in the N ordic countres w ith one exception. T
Finland the act on public procuram entw as renew ed in the beginning of 1998. D uring preparation of the
reform it was in particular discussed whether the duty of the municipalites to engage in com petition
exposure should be extended by putting m unicipalities' ow n production and procuram ent on equal footing.
A duty to engage In competition exposure was adopted for municipal building projects above FIM
5 m illions in cases w here sate supportw as granted.

T a 1992 Swedich m histerial paper’’ a new law was proposed, w hich w ould entail an cbligation
for the state, the m unicipalities and the counties t© use com petitive tenders in connection w ith procuram ent
of specific services. The starting pointw as that all operations thatw ere not discharge of public authority
should be exposad to com petition. M andatory com petition exposure should encom pass m ainly technical
services. The costs of the services that were t© be exposad to com petition w as estim ated to are at least
SEK 50 m illiards. W ith an assum ed net saving of ten percent the proposal w as expectad t© entail cost
savings of at Jeast SEK 5 m illiards. The proposal form andatory com petition exposure w as hever adopted.
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Among others the m unicipalities objected strongly to the proposal. istead it was presupposad that the
state, the counties and the m unicipalities on a "voluntary" basis should increase their share of com petitively
contested services.

The EC mules on public procuram ent are in m any w ays m andatory riles for sate and m unicipal
authorites, as an eventual law on m andatory com petition exposure would be. W hen authorites procure
goods or services n a market, they must follow sgoecific procedures stipulated In the regulations. The
contractm ustas am ain nile is assigned afteran open com petitive tender. The niles do nothow ever oblige
public authorites t© expose their own operations to com petition.

Legislation is In the political dom ain and is nota task for the com petition authorties. This does
not preclude how ever that the com petition authorities m ay increase their know ledge aboutw hat effects a
law on mandatory com petition exposure m ight have. This is and should be an area of hterest for the
com petition authorities as Jong as the cbjectve is econom ic efficiency and the m eans is com petition

A nother variantw ould be to give the com petition authority pow er to order com petition exposure
of state and m unicipal operations, w hen they find that thisw ill give rise t© societal econom ic gains. N ordic
com petition authorities do not currently have such a ram edy . The w orking group is of the opinion that this
is a decision that should be taken on the politcal level or by the particular public authorty for the entity
concermed.

N evertheless, the working group would like to point out that if the process of com petition
exposure goes slow Iy, and large parts of the state orm unicipal sector are protected from com petition in
such a way that there are considerable potential for gains in econom ic efficiency, there are grounds for
contam plating ram edies that to a Jarger extentm ay contrbute t© goeed up com petition exposure.

4.3 Active information and advocacy

Th allN ordic countries the com petition authorities have as one their tasks to pointoutcom petition
reducing effects of regulations and actions by the state orm unicipalities. They also have the opportunity to
propose altemative actions w ith a view to reduce or elin nate com petition-reducing effects. The w orking
group recomm ends that the com petition authorities give priorty t© this task w ith respect to com petition
exposure of sate and m unicipal sectors. The reason is partly the lack of altemative ram edies; partly that
several issues are of a political character and nvolve other authorities. T addition one should not
underestin ate the effects of such actions.

Publication of reports on com petition exposure or lack of com petition exposure contributes t©
ncrease know Jedge Jevel about this topic, but also to put the issue on the agenda. It is not seldom thata
reportis follow ed by a debate and possible changes.

The Sw edish C om petition A uthority hasm ade a great effort in the nform ation field in order to
nfluence the municipaliies to take nto consideration competition issues, among other things by
publication of a num ber of reports.

The Nomwegian Competition Authority has worked out two rports on municipalites'
procuram entpractses and recently a reporton com petition exposure In the w aste collection sector.

The Danish Competiton Council has on several occasions worked out guidelines on proper

"com petition practse" am ong other things w ithin the field of com petitive tenders. The council has am ong
other things advocated that the duration of contracts shall not be longer than threefive years. The
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guidelines are notbinding for the authorities but the experience is that the guidelines have Influenced the
behaviourof them arketparticipants.

Another rlevant ram edy may be t© publicly point out to authorties concemed the negative
effects of a Jack of com petition exposure. This ram edy shall not be underestin ated and in particular
represents o types of pressure. First, pressure m ight be created since the advocacy is public, m eaning that
the opnions of the com petition authority m ightbe publicised through m edia and other channels. Second, it
is frequently expected that the authority concermed shall provide an answ er or reasoning, m eening that they
are put under pressure to explicitly defend the anangem ent if they do notwant to change it. Th D enm ark
the authority concemed is obliged to answ erw ithin a given time (three m onths), and the answ er shall also
e public.

Public authorities shall often prom ote other objectives thatm ay be at least equal in portantas the
com petition concems. Public advocacy m ay flnction m ore efficientas a com petition stim ulating ram edy if
the com petition authorites in their recom m endations m ake proposals that do not preclude other societal
objectives.

The competiton authorites may also use research to ndirectly promote competition on
m unicipal production . H ow ever, this requires that the com petition authorities have the necessary resources
for financing research on com petition exposure. The m erits of utilishg extemal research com petencies are
among other things connected to the mwliability this would give to the report because of researchers'
presum ably higher theoretical know Jedge and neutrality . A ltematively, com petition authorities m ightbuild
up research com petencies them selres and produce research reports on their own. This is, how ever, m ore
dam anding and farreaching and is hardly a malistic cbjctive for the competition authorties. It is
nevertheless im portant t© est@blish a m ilieu for constructve and critical dialogue w ith researchers. This
w ill also lay the foundation for developing a capability of the com petition authorities to m ake their own
surveys.

43.1 Securing competition neutrality

C om petition exposure frequently m eans that m unicipal and private operators com pete head-to-
head forassignm ents, custom er’'s ete. Tn this situation it is in portant to secure that the com petition as faras
possible is on equal term s in order to have the production allocated t© the m ostefficient operators.

Sweden has enacted a law on inproper behaviour In public procurament’ 1), which
com plem ents the Jaw on public procuram ent (see below ). The law , which came into force n 1994,
concems in proper behaviour from a state orm unicipal procurer, for nstance in the form of favouring the
m unicipality s own production unit. The Swedish C om petition A uthority m ay bring forw ard cases t© the
M arket Court M arknadsdom stolen). This court has only reached a decision In one case, namely the
procuram ent by the m unicipality L nkSping of comm unity aid, where the m unicipality had favoured its
own production. T Inew ith the opinion of the C om petition A uthority the courtdecided that the behaviour
of them unicipality w as in conflictw ith LIU and should notbe repeated n the future.

T Sweden a public repor?” was presented 1n 1995, which focused on measures to ncrease
com petition neutrality in connection w ith m unicipal pricing etc. The report found that the m ost serious and
possibly m ost frequent com petition problam In connection w ith state and m unicipal business activites
w ere situations w here services are sold on free m arkets to distorting low prices. Unjustified suspension of
tenders to the advantage of own business activities and com petition distorting support for own production
w ere also identified t© be problam s to com petition . h the study the follow Ing w as suggested:
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e that a law on competiton neutality In connection with pricing by the state or the
municipalities should be enacted, with a regquiram ent that sate or municipal bushess
actvities under certain conditions should have separate accounts from other operations, that
the price should be based on costs and that the pricing should not entail unreasonable pricing
from a socie@lpomntofview ;

o that the goecial law s that regulate operations having aspects of both public authority and
business activites should be com plam ented w ith rules that prevent authorities from m xing
differentroles;

e thatitis clarified in the Jaw on public procuram ent or other Jaw s that procuram ent cannotbe
suspended w ithoutbusiness justifications;

o thatthe Jaw on municipalities should be exam ined In order to m ake m ore precise underw hat
circum stances municipalites and county adm nistrations may operate bushesses on
com petitive m arkets.

The proposal did not lead to any am endm ents of existing or any new laws. However, In
Decanber 1997 the Swedish govermm ent decided t© establish "a council for com petition on equal t&rm s
betw een public and private sectors" K onkurrensrddet) . A ccording to the directive from  the governm ent the
task of the council shall be to point outhindrances forpublic and private sector to com pete on equal term s.
R epresentatives from both public and private sector participate In the council. The work shall be hold
tentatively for three years and thereafter be exam ned. The council shall by dialogue and contact betw een
partes concemed shed lighton concrete cases and seek to achieve consensus abouthow long-tem rules of
the gam e shall be form ulated In the bestw ay possible.

Th Finland the C om petition C ouncil has decided on the neutrality problen in their nterpretation
of the law on public procuram ent. Th a decision the Council has found that tender @lso a very cheap
tender) from a municipal bushess operation or other m unicipal entity, cannot from a total econom ical
point of view e considered to be the best as long as the offer presupposes econom ic support from the
procurer. Such an offer can only be com pared t© other offers if the subsidies from  the procurer are taken
nto accountn the offer.

D istortions to com petition m ay also take place when an operator In the so-called third sector*”
that is supported by the state orm unicipality can utilise these com petitive advantages to foreclose a private
company from the market. Th Finland this is particular relevant for the grants provided by Raha-
A utom aattiyhdistys (@ssociation for them anagem entof slotm achines) to organisationsw ithin the so-called
third sector in them arket forhealth and social services. D istortions to com petition m ay take place when no
cleardefinition exists for the m unicipality s role as an authorty, procurerand producer.

The working group thinks it is in portant t© est@blish m eans t© deal w ith problem s conceming
com petition neutrality in connection w ith com petition exposure.W hen the state orm unicipality chooses to
expose its own actvites to com petition, certain requiram ents should be stipulated, which ensure that
com petition t@kes place on equal term s, either in the form ofa law orin otherw ays.

A s mentioned above the issues that are raised In connection w ith com petition neutrality have
often been discussed in situations w here a state orm unicipal com pany establish itself n com petition w ith
private com panies. This is an issue that frequently arises In connection w ith com petition exposure if the
m unicipalites own production looses the tender com petition, because the own production unitm ay want to
enterotherm arkets.
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T connection w ith the above m entioned survey "K onkunens ibalans" the Swedish C om petition
A uthority stated as its basic pointof view that the state, m unicipality and county authorities should notdo
business on m arkets w ith efficient com petition. stead, civil servants should develop their com petencies
as procurers and m ake use of com petitive m arkets. The w orking group supports this statem ent conceming
m arketsw ith efficient com petition .

H ow ever, the w orking group w illnotgenerally advise that state orm unicipal bushesses shall not
enterm arkets w ith nefficient com petition . Thism ay bem arketw here the basic m arket conditions orw here
overriding w elfare objectives create obstacles to efficient com petition . A restrictive attitude tow ards letting
m unicipalities' own production units enter new m arkets m ight entail that the m unicipality chooses not t©
expose its production unit to com petition, for nstance because of a w ish t© avoid loss of w orking places if
itJooges the contract.

The working group would like o stress, how ever, that a m xture of m onopoly and com petition
actvities alw aysw ould be problem atic from a com petition policy pointofview . If the state orm unicipality
decide to enter new m arkets it m ust be because the basic preconditions for those m arkets or overriding
w elfare objectives do notallow efficient com petition to take place. Furtherm ore, the own production unit
m ust operate on the sam e tarm s as private com panies and it should be secured to the maxinum extent
possible that distortions t com petition does not take place. The working group thinks that it must be
dem anded that the own production unit is divested as a separate lim ited com pany operating under the sam e
conditions as private com panies, m eaning inter alia that the com pany m ustbe ablke to go bankrupt.

4.3.2  Separation of monopoly and competition activities

Several of the problems that arr mised In connection with competition between
state/m unicipaliies and private operations m ight be softened or a solution is found by means of
organisational m easures such as divestiture or sgpamate accounts. h ITeeland the com petition authorites
have the opportunity to order such a divestiture. A ccording to the Icelandic C om petition A ctarticle 14 2
the C ompetition Councilm ay order an econom ic division betw een the m onopoly part of its production
activities and the part that operates in free com petition against other suppliers. The C om petition C ouncil
has nterpreted this article n such aw ay that the econom ic division also applies to the adm nistration of the
actvities In question. On the basis of this article the Com petition Council has for nstance orderad an
adm nistrative divestiture of the cam eteries of Reykavik that operates fiineral hom es as w ell as publicly
financed cam eteries.

The Irelandic Competiton Act differs from the other Nordic competition acts by having
econom ical ssparation explicitly form ulated n one of the provisions of the act. A 1so in the other countres
there is probably to a certan extentpossible to htervene against anti-com petitive conduct, abuse of m arket
pow er or sim ilar actions by a state orm unicipal bushness activity . It is not straightforw ard t© draw a lne
since there is a Jack of experience in this field. N evertheless, it is m ore uncertain whether other N ordic
com petition authorities m ay order the state orm unicipal activity to divest its com petition activites from its

The w orking group considers it to be a very in portant task forN ordic com petition authorities to
secure efficient com petition when the state or m unicipal sector has been expogad to com petition. A very
In portant contribution In this regpect would be to secure that municipal and private production units
com pete on tenders on equal tem s, thereby allocating production t© the m ost efficient units. On this
background the w orking group considers it particularly im portant to ncrease the pow er of the com petition
authorities. Firstly, the authorities should uncover the scope of the existing acts. If the com petition acts
proves to be hsufficient there is a need for am endm ents of the act, thersby enabling the authorities t©
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handle such types of problem s. Statem ents In reports, approaches to relevant authorities et are not
sufficient In this field.

4.3.3  Administration of the law on public procurements

The w orking group has noticed that m unicipalities only t© a lin ited extent abide t© the Jaw on
public procurem ents. h Sw eden the accountants of the Parliam enthave presented a reporton this.

The adm nistration of the law on public procuram ents is organised differently n the varous
countries. n D enm ark a special unitw ithin the D anish Com petition A uthority has been given the task t©
adm nister the EC miles on tenders In Denmark. The Com petiton A uthority shall identify presum ed
transgressions of the niles on tenders and handle com plants on such transgressions. The A uthority has no
com petencies t© decide on concrete cases, but shall present presum ed transgression for a special decision
unit K lagenzvnet for Udbud), which is an independent adm inistrative body. Since 1998 the body has
decided on 50 cases, of which transgressions w ere found in half of the cases. H ow ever, none of these cases
have entailed that the contracthas been transferned t© another supplier.

T Sweden the municipalities must adhere © the lJaw on public procurament”® LOU) if they
choose t© expose their own production units t© competition. LOU is mainly based on the EC miles on
public procuram ent but Sw eden has chosen also t© regulate procuram ents below the EC thresholds. The
law regulates how procuram ents shall take place w ith regpect to types of tender com petition, tim e periods
and announcem ents, choice of supplier etc. The county adm nistrative court (Lénsretten) may during
ongoing procuram ents and after receiving com plaints from a tenderer decide whether to intervene against
the procurem ent. A fier the tender has com e to a com pletion the case m ight be brought before the district
court (tnhgsratten) w ith a plea for dam ages. The directorate for public procuram ent goreads nform ation on
and has the supervision of LOU . Tthas tumed out that the enforcem entof LOU isw eak, egoecially since a
court trial is costly and sihce potential com planants hesitates to go to a court trial from fear of being
blacklisted.

A lso In Finland the Jaw on public procuram entgppliessbelow the EC thresholds. Ttis theM mistry
of Trade and Thdustry thathas the supervision w ith the Jaw on public procurem ent” T practise the Finnish
C om petition A uthority has no tasks under this law . D isputes In connection w ith public procurem ent are
handled by the C om petition C ouncil, which is a public body resem bling a court. The C om petition C ouncil
m ay am ong other things order thata m unicipal procuram entdecision is to be cancelled or changed.

The working group considers the Jaw on public procuram ent as an in portantm eans t© secure
efficient com petition exposure of m unicipal activities. There are several m easures t© be considered in this
connection . The com petition authorities should try t© strengthen the possibilities to sanction transgressions
of provisions of this Jaw . The com petition authoritiesm ay also suggest that they be given the authority to
adm nister the Jaw s. This m ight give the authorities the resources to give higher priority to the work on
com petition exposure.

4.3.4 Maintenance of efficient competition

The com petition authortieshas a role t© play t© secure efficient com petition both In the shortand
the long term

I the short term it is of course importent for the competition authorties to enforce the
prohibitions of collusive tenders. To secure an effective enforcem ent it is vital that the procurers of the
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municipalites know s the prohibitions of the competition act and that they contact the com petition
authorites In case of suspicion of transgressions.

The m unicipalities m ay arrange for efficient com petition In the Jong run by designing the tender
conditions in a way that countaract the developm ent of m arket dom Inance. Both forw aste collection and
care for elderly people there are exam ples of m unicipalities having designed tender conditions that w i1l
m ake iteasierto sustain com petition in the long run.

The competition authorities should have an ndependent responsibility t© inform on what
experiences the m unicipalities have w ith the different form s for com petition exposure. Thism ight take the
form of "guidelines" or "recomm endations" for the m unicipalities. W e also refer to the above m entioned
guidelines on proper "com petition practise" w orked outby the D anish C om petition A uthority, am ong other
thingsw ith regpect to com petitive tenders.

Ttwould In addition be of great nterest to Investigate the potential shortand long term effects on
com petition from interm unicipal co-operation on procuram ents. In the short twrm co-operation on
procuram entm ightlbe pro-com petitive by m aking itm ore attractive form ore m arket participants to sulm it
tenders. Th the long mn co-operation on procuram ent m ight give rise t© an ncrease n supply side
concentration, theraloy m aking itm ore difficult to sustan efficient com petition .

T is unclear to what extent the competition laws may be applied t© hnterwvene agamnst the
procuram ent decisions by the m unicipalities n order to counteract m arket dom nance. This can only be
decided by the courts. The possibility t© com plain to the com petition authorities about the decisions by the
municipalites should be made known to the market participants, therdby making it easier for the
com petition authorities to be aw are of cases w here there is a possible com petition problem .
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NOTES

The follow Ing tw o chapters are a translation of chapters 3 and 5 of the report

This chapter isa summ ary of contributions of each of the N ordic countries.

0 leK irkelund: K om m unemes fnansiering av avialldoortskaffelsen, 1997

Survey In 1996 . TaloustutkinusOy.

K onkunansetilsynet: "K onkunansautsetting av renovasionstensten, O slo 1998.

PerN ilzén : H ushallens aviallskosmader 1997, R enhalhingsverksfreningen .

Egil Kfrsted og Frode Krstiensen: Erfaringer med konkumanssutsetting av kommunal
esteproduksjpn, SNF-gpport 8796, Stfielsen for sam fimns- og nerngslivsforskning,
Bergen 1996

See footnote 5

K omm unemes landsforening: "UDBUD - Stigende Interesse og klareffekt

Survey In 1997, Suom en K untaliito.

K onkurrensverket: K omm unens roll vid aviallstransport i privat regi och dam ed frbunden
konkurrens, upublisert rapport, 1997

See footnote 10

K om m unemes Jandsforening: "UDBUD - Stigende nteresse og klareffekt." N ovanber1992.
K onkurrencerddet: "K onkunrenceredegjprelsen " D esam ber 1997 .

See footnote 5.

K onkurrens ikom m unal sektor — erfarenheter fidn upphandling i Stockholn s 18n . Lénsstyrelsen i
Stockholn s 1En, Rapport1996:15.

T a recent case In Denm ark a taffic company wanted t© nvite tenders for several separate
routes. The com pany asked the D anish C om petition A uthority whether itm ightbe stated n the
tender docum ents that the sam e company could only win a lim ited number of the mwutes. A s
guidance the Competition Authority replied that the traffic company m ight stpulate such a
condition as a contractual requirem ent.

The Local G overmm entA ctof 1988

A nbudskonkurrens vid offentlig produktion.Ds1992:121

Lagen om Ingripande m ototilbdrligtbeteende avseende offentlig upphandling.

K onkurrens ibalans.SOU 1995:105.
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22 N on-profit organisations
23 Lagen om offentlig upphandling (SFS 1992:1528)
24 LakiJulkisista Hankinnoisa (1505/92)
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SLOVAK REPUBLIC

Theroleof local authoritiesin regulation and public procur ement

Under the law on municipal es@blidment, “local selfadm histration” means that the

m unicipalities are authorised ndependently to decide and perform the follow Ing activities:

ways:

o realise the construction, m antenance and adm nistration of Jocal comm unications, public
areas, municipal cam eteries, cultural, goorting and other municipal facilibes and local
historicalm em orials and constructions;

o eanaure the provision of public services Mmunicipal solid waste digoosal and m unicipality
cleaning, adm nisttation and m aintenance of public green grounds and public lighting, w ater
supply, w aste w ater disposal etc.) and public transport.

A municipality is authorised t© perform its selfadm histatve functon in the follow ing three

v choosing several fimm s as suppliers.

A municipality which chooses a supplier fpoints 2 and 3) mustactpursuant to the Jaw on public

procuram entof goods, services and public w orks.

Under the Jaw on municipal establishm ent the m unicipalities, in fulfilling the m entioned tasks,

issue for the termitory of m unicipality “generally binding regulations” (herehafter only GBR ) which must
notlbe contrary w ith the C onstitution, Jaw or other generally binding regulations. The m unicipality n the
GBR setsdown the conditions and a procedure underw hich itacts in practice.

A Jocal self-adm nistration acquires its lncom es prim arily from :

e municipality property and from a sate property allocated to the municipality for a
provisional tin e period;;

* tax revenues ofm unicipal undertakings;
o revenues of collections and presents;

o stte subsidies.

143



DAFFELCLP (2000)13

144



DAFFELCLP (2000)13

Pursuantto the law , the m unicipality authorities are represented by ':
e amayorwho isdirectly elected by the Inhabitants fora period of fouryears;

e amunicipality representation containing the deputies who are elected In the direct elections
by the Inhabitants fora period of fouryears;

e amunicipality office, which is an executive authority of the m unicipal representation asw ell
as municipality m ayor, ensures the adm nisttative and organisational affairs conceming the
m unicipality authorty and is represented by the m unicipality em ployees who are em ployed
under the LabourC ode.

The utlisation of financial resources connected w ith the state budget of the Slovak R epublic, a
m unicipality budget (@oods, sarvices and public works) through production, purchase or lease must be
pursued according to the Jaw on public procurem ent. This law sets out a procedure to be followed in a
public procuram ent with the ain of @) ensuring that public finds are expended econom ically and
effectively; 0) ensuring that the procurem entprocess is transparent; and €) to ensure thatallbidders face
the same conditions t© promote developm ent of the competitive environm ent. Th addition, this law
detarm ines the com petence of the M inistry of C onstruction and Public W orks of the Slovak R epublic and
regional authorities in public procuram ent of goods services and w orks.

The law on public procuram ent sets out In its provisions the procedure of a procurer in choosing
the contractpartner for the provision of goods, services and public w orks. Pursuant to the law a procurer is
representad by a m unicipality or legal entity connected w ith a m unicipality budget. A s it is ensuing from
the above-m entioned a m unicipality n expending its financial resources is due t© act ln accordance w ith
the Jaw on public procurem ent.

Regarding the formm s orm ethods t© be used for choosing a contract partner, the law sets outa
public tender as an essential m ethod of public procuram ent. The otherm ethods of public procurem ent are
as follow s: restricted tender, negotiation proceeding, price offer and direct setup underw hich a procurer is
pem itted to act only if he fulfils some of the conditions determ ining their usage. There is not any
difference, setoutby the Jaw on public procuram ent, betw een the procedures conceming a participation of
dom estic or foreign entrepreneurial subjects In the public procuram ent. The state supervision over an
obsarvance of law on public procuram ent (including at the m unicipality level) is perform ed by the state
regional offices.

2. Regulation and procurement of solid waste

A s was mentioned In the previous part, a municipality n choosing the contract partmer for
m anagem entand disposal of solid w aste is due to actpursuant to the Jaw on public procurem ent. The other
case arises w hen the m unicipality establishes its own Jegal entity for flulfilm ent of the m entioned activity .
Digoosal of solid waste may be organised by the municipality pursuant t the Jaw on concession
procuram ent w hich stipulates the miles for procuring the construction of publicl-owned facilities which
are paid in whole or in partby the private funds.

The paym ent issues in the field of m unicipal w aste m anagem entm ay be divided into tw o parts. Tt
is dealing w ith a charge duty under the Jaw on charges for waste collection onto the waste depot. This
charge duty may not be ram oved from a municipality to an nhabitant. Costs regarding the collection,
separation and digposal ofm unicipalw aste asw ell as costs connected w ith the operattion of w aste depotare
pem itted t© be reflected In the price of w aste digposal and Jiquidation which is set out n accordance w ith
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the Jaw on prices In a contract concluded under the Comm ercial C ode Including the price calculation and
nvoice.

A municipality as a legal entity has the right to conclude a contract under the Comm ercial C ode
and, in accordance w ith the GBR form unicipal w aste m anagem ent, to stpulate the conditions regarding
the m unicipalw aste m anagem ent in com pliance w ith the programm e of w aste econom v including the price
assesan ent pursuant t© the corregponding price m easures valid for a given tim e period. Public services
which mvolre also the municipal waste digposal and liquidation are organisationally operated by a
m unicipality whersby an nhabitant of m unicipality is due to contrbute to the m unicipal costs pursuant t©
the law .

Underthe Jaw on wastem anagem entam unicipality is considerad to be the producer ofm unicipal
w aste arising w ithin the m unicipality territory and is also responsible form anagem ent and disposal of the
arising w aste. Under the m entioned law the producers of m unicipal w aste are also regponsible forw aste
collection, utilisation of arising w aste considered as the resources of recycled m aterials or energy when
perform ing their own activities, further for offer of w aste which is notusad t© the other entities and for the
waste liquidation if it is notpossible to ensure its utilisation (under this Jaw the recycled m aterials are raw
m aterials or other substances acquired from the w aste w hich are usefiil for the further processing or other
utilisation, how ever, they are stll considered as waste until the next processing). Property owners or
Individual citizens are not considered to e w aste producers though thisw aste is produced by them .

Under the IJaw on m unicipal establishm ent a m unicipality is also regponsible for perform ance of
public services (municipalw aste disposal, cleaning of m unicipal ermitory efe.) . W ithin the setof activities
conceming w astem anagem ent (ie., collection, digposal, ssparation, storage and Iiquidation) am unicipality,
has t© manage all these issues since it is the waste producer. The m unicipality m ay solve this problem
substantially through the follow ing m ethods:

1. to esablish its own public utlity w hich perform s them entioned servvice;
2. to choose the ndividual firm as a supplierand conclude a contract;
3. t© choose the several fim s as suppliers.

Regarding points 2 and 3, a municipality as the unit is a purchaser of services conceming the
w aste m anagem ent grounded on the m unicipal w aste collection eventually m unicipal waste processing.
The m unicipality chooses a supplier or the suppliers w ithin the whole tarrtory of the Slovak R epublic
according to the results of tenderand concludes the contracts w ith them .

Regarding the price regulation it fAalls under the provisions of the Act No. 18/1996 Coll. on
Prices, Decree No. 87/1996 and M easure of the M inistry of Finance of the Slovak Republic. Under the
Article 11 of the ActNo. 18/1996 on Prices the M inistry of Finance of the Slovak R epublic sets outan
extent of price regulation by its decision on price regulation M easure of the M mnistry of Finance) and
regional and Jocal authorities perform the price regulation In extent stpulated by the decision on price
regulation (Price M easure). The M inistry of Finance of the Slovak Republic also sets out the price
regulation and authorises the regional and Jocal authorities to decide In the m atters of price regulation. The
Jocal authorities after the negotiations w ith a m unicipality determ ine the m axin al prices of goods at the
Jocal level In extent set out by the M hnistty of Finance. The M easure of the M mistry of Finance
No.R 1/1996 stpulates an extent of goods falling under the price regulation . Pursuant to the M easure for
C Jassification of Production 90.002 “The Solid W aste M anagem ent” (w ith the exception of the special
waste managem ent) officially determ ined price (ie. the maximal price, which may be applied). A
m unicipality im poses the costs of w aste m anagem ent (ie., waste digposal, storage and com bustion) upon
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the mhabitants of municipality. W ith regard to the fact that the maxinal prices I the solid waste
m anagem ent in the m ost cases are approved by the corregponding m unicipality (@s a com ponentpartof its
m unicipalpolicy) itm ay occur that the costs conceming the w aste digposal are on the edge of profitability .

Law on charges for the waste digoosal and storage sets out paym ent of these charges and a
m ethod of calculation conceming the different m ethods of waste digposal. These costs are paid by the
w aste producer.

A s was stated above, a municipality is a waste producer and hence also a waste owner. The
m unicipal w aste m anagem entm ay be realised by the m unicipality through the m entioned three m ethods.
The municipality (@ccording to the points 2 and 3) is as a purchaser of service and a firm eventually the
firm s as the service suppliers. A fter the choice of a supplier, w ith the exception of the chosen firm , other
suppliers of service m ay not operate w ithin the tarmitory of municipality. The m unicipality perform s a
choice of supplier (suppliers) within the whole terrtory of the Slovak Republic according to its own
consideration, concludes w ith them the contracts which m ay be w ithin in a tin e period appropriate t the
nature of econom ic activity (o the nature of provided service) and also m ay enter the contract relations
w ith the other fim s if they offer the services at higher quality and Jow er price Jevel. This is an essential
base of econom ic com petition n them entioned area.

3. Market structure and competition issuesin the solid waste management

31 Case on horizontal agreement restricting competition in the waste disposal

Tw enty-one representatives of m unicipalities and entrepreneurs founded an association whose
activities w ere focused on m unicipal w aste digposal and storage. M em bership in this association w as ted
w ith the provision of deposit. The town called Rajec w as provided w ith m ore than a third of the votes. The
suprem e authority of the association w as represented by a m eeting of the m em bers w hereby a quorum w as
ensured if there w ere presentm em bers holding m ore than tw o thirds of the votes. The m esting of m em bers
w as authorised to decide by tw o-thirds m ajority of present votes. Theraefore the opinion of the town Rajec
w as the decisive factor during the voting procedure at the m eeting of m em bers. The statute of association
defined a duty: “to perform the waste disposal only through the com parry Technické sizboy mesta Rajc

(T'echnical services of the town Rajec) or through anotherw aste digposal com pany but this com pany has t©
be approved by them eeting of m embers” . A s itcam e out from  the voting m echaniam itw as notpossible t©
agree w ith the otherw aste digposal com pany w ithout the favourable approval of the town Rajec which is
the biggest co-ow ner of a w aste depotand ow ner of the com pany Technické sluZoym esta Rajec.

The rlevant m arket w as defined as the provision of waste digposal service. This m arket was
closely connected w ith the rlevant m arket where there are provided the waste digposal and storage
services. Ttw as teritorially determ ned by the collection area the waste dum ps. Only from this collection
area the waste dedicated for the waste dump m ay be transportad. The dum p becam e an essential facility
since there are econam ical and ecological barriers to the creation of anotherdum p.

Econom ic competition in the field of waste digposal is gmounded on the fact that the
m unicipalites should have the possibility to choose an advantageous trade partmer forw aste digposal from
the firm s operating in them arket.M em bers of the association, having agreed w ith the provisions of statute,
w hich should have been ain ed at or could result in the restriction of com petition, excluded the possioilityy
of choice of the supplier, gave up their right conceming the choice of w aste disposal supplier, divided the
w aste digposal m arket and detarm ined only the one w aste disposal supplier. The m entioned provision of
satute was evaluated as an agream ent restricting com petition, which is pursuant to the Article 3.
Paragraph 1 and 3 of the ActNo. 188/1994 Coll. on Protection of the Econom ic C om petition prohibited
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and invalid and the Antmonopoly O ffice entailed the obligation to refran from its fulfiln ent. The
m entioned agreem entw as considered as a horizontal agreem ent concluded on the custom er side.

3.2 Case on concentration in the market of recycling

At the begimning of 1999 the company Tento, a. s. Zilina (herehafter only Tent) acquired a
control over the com pany Zbeme surovi Zilina, a. s., Zilha herenafter only Zbeme surovin) and there a
concentration occurrad pursuantto the Jaw on protection of the econom ic com petition .

The company Tento is one of two Slovak producers of toilet paper, paper handkerchiefs and
paper napkins and the only producer of kitthen towels wheredby a substantal part of its production
allocates In the foreign markets. W ithin the fram ework of this exam nation the O ffice found that the
com pany Tento had a dom nantposition In the relevantm arket only in supply of the product called tissue

paper.

There w as another relevant m arket w hich has been exam Ined by the O ffice nam ely a m arket of
w aste paper purchase and sale. The second participant of concentration nam ely Zbeme surovin represents
one of the three biggest purchasers of w aste paper w ithin the territory of the Slovak R epublic and at the
sam e tim e one of the waste paper suppliers for the com pary Tento. The com pany Zbeme surovin was
established on M ay 20, 1996 through a splitting of the previous state enterprise Zbemé suroviny 7 ilina.
From the O ffice’s nvestigation it ensued that this company did not have a dom nant position in the
m entioned m arket.

B oth participants of the concentration represent the com panies, w hich theirproducts and services
Jocate within the whole territory of the Slovak Republic and also their com petitors operate w ithin the
whole tarritory of the Slovak R epublic. The geographically relevantm arket is the m arket of the Slovak
Republic.

A Jarge num ber of natural and legal entities operate In the waste paper m arket but only six
entities hold a share bigger than one percent. Only four entitbes hold a bigger chare than ten percent
thereof. A s concems the production assortm ent of com pany Tento the entry barrers m ay be considered as
very high. W aste paper m arket w ith exception of the approxim ately ten m ost im portant purchasers is
represented by a Jot of am all entrepreneurial subpcts whose shares In the Slovak m arket are negliglble.
Purchasers work mostly on a regional principle and as the natural entities underteke on a basis of
professional licences. Entry barrers from a view point of expended costs are nothigh butw ith regard t© a
w Ide netw ork of Individual purchasing shops it would not be easy t© compete with the contem porary
established purchasers. Purchase from the citizens is in stagnancy; w aste paper is purchased m ainly from
the producers as a waste m aterial from the production. N ow adays sellers require the w aste paper to be In
sorted and packed form whatmay be realised in a big am ount only In such case if a purchaser owns
devices for sorting a packaging. Purchase of these devices requires the financial resources whatm ay be
presentad by the fact that justa necessity of investm entby the com pany Tento into the technical equiom ent
of com pany Zbeme surovin is them ain reason of appraised concentration.

Position of the one concentration participant (ie., the company Tento) in the rlevant product
m arket defined by the production assortm ent of this company will ramain unchanged also after the
concentration.

Property entry of the com pany Tento into the com pany Zbeme surovin which is sin ultaneoushy
personally interconmected with the company Bratidavské zberne surovin, a. s., PreSov and with the
com party Zberné suroviny, a. s., Bratislava resulted to a creation of a dom nantposition in the w aste paper
m arket. A fter the concentration the com pany Tento through the property and personal nterconnections
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controls an In portant share in the w aste paperm arketw hich is stategic raw m ateral for the production of
paperbutatthe sam e tim e also forproduction of its com petitor in the m arketasw ell as for other producers
operating In the other relevant m arkets the company Tento has significantly advantageous position n
relation to acquiring thism aterial forproduction.

The O ffice will prohibit this concentration which creates or strengthens a dom nant position
unless the participants prove thatoverall econom ic advantages of the concentration w ill outw eigh the harm
on com petition. O verall econom ic advantages of concentration w ill be egpecially seen if a concentration
results tow ards Investn ent nto outof-date devices of the com pany Zbeme surovin what brings effects
conceming a quality of w aste paper supplied alo t© the other custom ers. N ow adays in the field of waste
paper collection and revaluation there was no success in reaching a level of the year 1989. T the
m entioned year this level was com parable w ith the EU countres. The m entioned concentration which is
presum ed o result tow ards Investm ent Into the new devices and technology for the w aste paper revaluation
should be the one of possible solutions for ncreasing the level of waste paper collection in the Slovak
R epublic and its utilisation as a recycled m aterial.
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SPAIN

1. Theroleof local authoritiesin regulation

11 Economic role of local government

111  What local servicesistheresponsihility of local authorities?

The Spanish C onstitution (D ecember1978) establishes that the Spanish State is organised from a
territorial pont of view into municipalities, provinces and autonom ous comm unites. Tk es@blishes that
m unicipalites m usthave autonom v when m anaging theirown nterests.

T 1985 a law was approved Law 7/1985) t© regulate the activities of m unicipalities, provinces
and other local entities. This Jaw est@blishes that m unicipalities are responsible for a series of services
ncluding public transport, provision of w ater, w astew ater collection, gas distribution, utban planning and
solid waste digposal and collection. This Jaw allow s these services t© be provided under a m onopoly
regin e, having the approval of the A utonom ous Comm unity. M unicipalities can provide these services
either directly, or through enterprises belonging totally or partally to the m unicipality or contracting out
through tenders. W hen contracting out, m unicipalities m ust com ply w ith the directives established in this
law , In Jaw s goveming contracts by the State, In those approved by their A utonom ous C omm unity, and
w ith the European Comm unity legislation. Tn any case, they cannot contract outw ithout tender above the
threshold fixed by the directives affecting all Spanish public adm nistrations and w hen contracting through
tenders, they m ust com ply w ith the publicityy conditions est@blished in the royal decree (18 April 1998) that
develops the Jaw 7/1985.

T 1998, a =olid waste law was approved Law 10/1998). This law acknow ledged the
constitutional sharing of com petencies betw een the State and the A utonom ous C omm unities regarding
solid waste, while being wanant for the competencies of municipalities. This law est@blicshes that
m unicipalities are obliged to provide urban solid waste collection and digposal, and m unicipalities w ith
more than 5 000 nhabitents are obliged to have selective collection by the year 2001. A utonom ous
C omm unites can approve plans for the digposal of utban solid waste, n which case m unicipalites could
Pin n the ntegrated system designed for the management of packaging waste (Law 11/1997).
A utonom ous C omm unites could keep for them selves, the m anagem ent of som e kinds of waste. This law
entitles Jocal entities to provide these services directly or contracting them out.

Som e data could be of nterestw hen focusing urtban w aste m anagem ent.

0 fa ttalpopulation n Span of around 40 m illion people, 19 5 m illion live in m unicipalities of
less than 50 000 inhabitants.

Total expenses for the m anagem ent of urban solid waste by the Public A dm nistrations were In
1996, 2269 billion pesetas @Epprox. 14 billion euros), from which 2034 were expenses of the
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2. Procurement of solid waste

H aving underlined the regulatory fram ew ork In the previous section, and highlighting the factof
the Spanish special configuration of three levels of regulatory entities, the C entral State, the A utonom ous
Communites, and the M unicipalitdes, we w ill proceed t© analyse how competition for the market tzkes
place In the m ajor citdes of Spain, both for the collection and for the digoosal and treatm ent of urban solid
waste.

21 Sources of revenue for solid waste service providers

T 1988 a law was passed w hich regulated the financing of Jocal entities. The purpose of the law
was to guarantee the financial autonomy of Jocal entities while providing the basis of their financial
soundness. R evenues of local entities could com e from three different sources: revenues from non-taxing
origin, taxing revenues, and revenues com ing from Central G overnm entand A utonom ous C om m unities.

The law established an autom atic m echanism which fixes every year the revenues to local entities
com Ing from the N ational Budget, and rationalised the taxing revenues of the local entities, cancelling a
Jong list of Jocal duties for specific services, establishing three m an taxes for allm unicipalities: a tax on
real estate, a tax on econom ic activities carried out in the m unicipality and a tax on vehicles. Tw o other
taxes w ere established, on public w orks and building sites and on the increased value of Jand. N o duties
could be levied on street cleaning, civil protection, and street lighting. A t the sam e tim e a 1im itation was
puton the Jocal specific duties thatpay for specific services, the total of these duties could never be higher
than the costof the services. Ten vears later n 1998, anew law est@blished a list of services provided by
m unicipalites which could be paid for by Jocal specific duties, am ong them was the collection, digoosal
and treatm entofurban solid w aste.

For our concem, follow ing the law 39/1988, m ajprm unicipalities had nullified the specific taxes
thatpay for the collection and digoosal of utbhan solid w aste. This service is financed m ainly by the tax on
realestate (mpuesto sobre bienes inmuebles) . Such is the case forM adrid.

Barcelona hasno collection tax forurban solid w aste forhouseholds and nom al shopkespers and
offices, and as In M adrid this service ispaid w ith the revenue of real estate tax, but they have a gpecial tax
for retailers and wholesale facilites w hich produce over a certain volum e of w aste. T Barcelona, digposal
and treatm ent of urban solid waste is provided by an entity that is supra m unicjpal. This Environm ental
M etropolitan Entity pays for this service from the w ater distribution specific tax, increasing this tax by a
fixed am ountper cubic m eter consum ed.

2.2 Competition for the market in urban solid waste collection

M ost of the cities of Spain contract out the urban solid waste collection. How ever there are
In portent exceptions. Valledolid 400 000 nhabients) directly provides the collection of urban solid
waste, w ith saff and vehicles belonging to the m unicipality. Sevilla (700 000 inhabitants), Pam plona, and
Palma de M allorca have enterprises belonging to the m unicipality that are in charge of providing the
collection.

W e focus on the follow Ing m ajor cities, M adrid, Barcelona, Zaragoza, and V alencia.

M adrid 2 900 000 inhabitants) started contracting outurban solid w aste collection In 1968 forits
periphery for a period of 25 years. T 1995 a second contract was signed for this area for a period of
eightyears. h 1972 a contractw as signed for the area Inside the periphery ring fora period of 25 years. Tn
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1999 two tenders were launched for this centre area wih two sgpamted contracts for a period of
eightyears.One firtm w on both tenders.

Barcelona (1 505 805 inhabitants) started contracting outurban solid w aste collection in 1974 for
aperiod of 25 years.A new com petitive tendering process is being carried outatpresent, the resulisw illbe
known In December 1999. The city has been golit iIn four areas, as stated 1n the tendering specifications;
one fim canwin namaximum of tw o areas, fora period of seven vears.

V alencia (746 683 inhabitants) started contracting oututban solid w aste collection in 1970 fora
period of 25 years. The last tender took place In 1994, for a period of ten years. The city was divided In
tw o0 zones, north and south, the tendering specifications did notallow one firm to w in in both zones.

Zaragoza (607 000 nhabitants) contracted out urban solid w aste collection for the first time In
1987 fora period of ten years. This contractw hen finished w as extended foranother ten years.

2.3 Competition for the market in urban solid waste disposal and recycling

The conditions that mule the contracting out of these activites of the waste industry are quite
different from those related o the collection due to the sunk nvestm entneeded.

I M adrid, the M unicipality three years ago contracted out through a com petitive tender the
construction and exploitation of a facility whose costw as 15 billion pesetas. Fora period of 25 years. This
vear a new facility has been tendered for 25 years, the cost of this new recycling plant was 14 billion
pesetas.

h Valencia the disposal and recycling is provided by the M etropolien Entty (Conseail
Metropolitd) and is carred out by a firn belonging to the M etropolien Entity. T Valladolid, where
collection is done directly by the municipality the digoosal and recycling was contracted out through
com peting tender in 1985 fora period of 16 years. Som e citles like Zaragoza tender together collection and

disposal.
2.4 Market structure

There are around seven private in portant firm s in the m arket of waste collection, all of them
related to construction and public w orks com panies.

Th the m arket for digposal and recycling where huge sunk investm ent are needed proposals are
m ade by groups Integrated w ith the previous fim s, plus firm s related to other econom ic sectors, In som e
cases to the energy sector (utilities).
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UNITED KINGDOM

1 Theroleof local authoritiesin regulation and procurement

11 The economic role of local government

From Aprl 1998, the local govemm ent structure has consisted of English County Councils,
D istrict C ouncils, London B orough C ouncils, the C orporation of London, M etropolitan B orough C ouncils,
and Unitary Councils; W elsh and Scottish Unitary Councils; and N orthem Treland D istrict Councils. T
England, County Councils are generally regponsible for stategic plnning, hichways, traffic, social
services, education, lbraries, fire sarvices, consum er protection and refiise digoosal. D istrict Councils
have resoonsibility, inter alia, for local plarming, housing, envirormental health, cemeteries and
cram atoria, leisure services and parks, touriam , m arkets and fairs, street cleaning, litter prevention and
refuse collection. The London B orough Councils, and the M etropoliten and Unitary C ouncils .n England,
W ales and Scotland, are regponsible forall services. The D istrict C ouncils in N orthem Treland have few er
functions than their English counterparts and deal m ainly w ith environm ental health, leisure, and refuse
collection and digposal. Regulation of waste is not a local authority fiinction, but is carred out by the
Environm entA gency, which is an agency of central governm ent.

Thus In general, Jocal authorities are regoonsible for the collection of m unicipal w aste at D istrict
Council level, and the treatm entand digposal of m unicipal w aste atC ounty C ouncil Jevel w here both such
C ouncils cover an area, and otherw ise one authority is responsible forboth collection and disposal. Solid
w aste collection and disposal services are purchased by the local authorities.

12 Revenue sources of local government and lines of accountability

Local govermm ent is financed by a variety of m eans. For councils other than C ounty C ouncils,
central govermnm ent grants are made based on an assesan ent of what spending central govermm ent
considers is required t© provide a sandard level of service, this Standard Spending A ssessment (SSA )
being a guideline for the size of the grant. Bushess rates are levied which are pooled centrally and
distrbuted to Jocal authorities. Rates are levied on Individual residents in accordance w ith the councils
assesan ent of what w ill be needed t© balance the budget for the year, although there is a Iim it to the
am ountw hich can be levied, agan related to the SSA . Councilsm ay also engage In certamn lim ited trading
actvities and the sale of assets. ForCounty Councils, a SSA also gpplies and grants arem ade from central

govemm ent, and these councils levy additional funds pro rata from D istrict Councils within their
boundaries.

C ouncillors atall levels are directly elected. County C ouncils are elected every fouryears; n the
nhtervening years, other councils m ay have foursearly elections or hold elections for one third of their
councillors n each of the three years betw een D istrict C ouncil elections. A tany level of local governm ent,
the full C ouncilhas the ultim ate regponsibility forall decisions and actions.
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13 Control of local government by central government

The Local Govemrment A cts 1988 and 1992 contain requirem ents that Jlocal authorites place
certain services out to tender, a process known as C om pulsory Com petitive Tendering CCT). Rules for
the procuram ent of w aste and other services are based on EC legislation; they include the Public W orks
Contracts Regulations 1991, the Public Services Contracts Regulations 1993, and the Public Supply
Contracts Regulations 1995. A local authority may setup its own direct service organisation D SO ) t©
com pete w ith private contractors. O riginally, unless it could show good reason, a local authority was
required to accept the Jowest tender. Temporary exemption from CCT could be granted In certain
circum stances, such as the failure of a private contractor.

CCT is, how ever, to be abolished on 2 January 2000, under the Loocal G overmm entA ct 1999, and
replaced by the conceptof "BestValue". Thisw ill apply t© a w ider range of services than those coveraed
by CCT. Local authorities w ill have a duty t© obt@in best value by securing econom ic, efficient and
effective services, and continuous improvem ent in sewice delivery. This will involve setting, and
publishing targets and m onitoring perform ance, w ith an extemal audit fram ew ork and the possibility of
Intervention by central governm entw here a council is significantly failing to m eet its cbligations. Services
w illbe able t© be provided by Jocal authorities, private sector contractors, or In public-private partnership.
One of the key concepts of BestV alue is partnership and “crosscutting” relationships - that is, contracts or
service provision covering m ore than one authority orm ore than one function ervice area.

Th the min-up to the Mmtroduction of BestV alue, certain CCT requiram ents have been relaxed and
som e services exan pted. Rather than the Jow est tender being the basic criterion for aw arding contracts,
authorites w ill be expectad to provide evidence that they have approached their decisions in a clear,
transgparent and soundly reasoned m anner, and that considerations of price and quality have been soundly
balanced. For waste m anagem ent services, there has also been relaxation of regulations relating to the
tim Ing of the tendering process, the length of contracts, and the treatm ent of extraneous costs. The
m inimum threshold for the size of all contracts subject to CCT hasbeen raised. A dditionally, certain Jocal
authorities piloting B estV alue have been com pletely exem pted from CCT.

W aste digposal is required o be contracted outunder the Environm ental Protection A ct1990 and
w aste digposal authoritesm ay setup an am ‘s Jength Local A uthority W aste D igposal C om pany o provide
the sarvice, or altematively contract out the entire sarvice. Under Best V alue, the relevant part of the
Environm ental Protection A ctw ill be repealed, thus perm itting Jocal authorities to take the w aste digposal
operation back mn-house should they w ish, provided that they can dem onstrate that best value is being
achieved.

2. Regulation and procurement of solid waste

21 Sources of revenue for solid waste service providers

W aste collection services are paid forby a com bination ofm eans. Collection of household w aste
is free of charge; that is, it ispaid forby the Jocal authority, w ith som e exceptions. The local authority m ay
charge the houscholdercustom er for the collection of garden waste, and bulky household waste such as
fumiture. Collection of comm ercial and Industrial w aste m ay be carried outby the Jocal authority, orm ay
be carried outby a private contractor. T these cases the service ispaid forby the custom er.
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2.2 Competition for the market - contracting out, franchising or tendering

W aste collection services are open to com petition through CCT . This covers m unicipal waste
collection services run by the Jocal authority as well as street cleaning and litter collection; tenders for
waste collection services may also include those additional services. The legishtion orighally set the
Jength of tim e required betw een new tenders at five-seven years, which w as subsequently am ended to six-
ten years, but n the mun-up to BestV alue the regulations relating t© length of contrtacthave been revoked.

The Local Govemm ent Act 1988 introduced the concept of anti-com petitive behaviour. In
deciding to aw ard a contract, the Jocal authority m ust not act In m anner having the effect, or intended or
likely to have the effect, of restricting, distorting or preventing com petition. The onus is on local
authorites to dem onstrate how proposals for tendering are designed to avoid having such an effect. For
exam ple, Jocal authorites are expected t© consult the private sector on how contracts are packaged. This
helps ensure thata good regoonse to a contract is received.

Under the Local G overmm ent Planning and Land A ct 1980 and the Local G overrm entA ¢t 1988,
the Secretary of State has pow ers to actagainst Jocal authorities thatdo notcom ply w ith the CCT miles. A
notice m ay be sarved on the Jocal authority asking it to explain its actions in allegedly aw arding work t©
the D SO unfairly, forexample. A direction m ay then be m ade w ithdraw Ing the pow er from the authority
to canry outcertain w ork, or im posing conditions on its continued nvolvem ent. Com plantsm ay bem ade
by private contractors asw ell as the public, trade associations, and opposition councillors, or the Secretary
of State m ay act on his own mitative. M atters and allegations dealtw ith lnclude accepting the bid of the
DSO when it is not the lowest, contract conditions and tendering procedures, resourcing disputes,
exclusion from the tender list, and the packaging of the contract. C ontractors m ay e concemed that they
w ere placed ata disadvantage com pared t© the D SO because, forexam ple, the D SO , In form ulating itsbid,
w as given access to inform ation denied the private sectorbidders. T all these circum stances, itwould fall
to the D goartm ent of the Environm ent, Transport and the R egions to consider w hether the tender process
had been property carried outand, if necessary, to require re<endering .

N otdces m ay also be sarved and directions m ade as appropriate where a D SO has failed to m eet
its financial cbjective. The cbjective is t© break even, having first allow ed for a six percent rate of retum
on any capital em ployed. This is to ensure that they prepare realistic bids, com ply w ith them if successfial,
and offer value form oney for the local axpayer. W hile failure to m eet the financial objective does not
necessarily m ean there are com petition concems, itcan be an ndicator.

Price structures w ithin the tenderm ay vary considerably. They can be based on dem and, butare
mostly fixed sum for various elaments. A prce review mechanism may be included, and inflation
ncreases are nom ally specified. Cost benefits, for example from comm erxcial and hdustrial waste
collection, m ay be passed back to the Jocal authority, orm ay be retained by the contractor.

There are no regulatory controls on who may bid for or win a tender, or on the ownership,
dom estic or otherw ise, of the firm s.

2.3 Competition in the market - controls on entry and prices

Fim s can com pete for collection of m unicipal w aste under the tendering process and for other
w astes through direct contactw ith the custom er. T practice, the private sector does not alw ays w ish t©
com pete for Jlocal authority tenders - the com petition m ay be 1im ited to five tenders or fewer, due © a
percsption that there is a bias on the part of som e Jocal authorities tow ards the D SO . Those thatdo attract
extensive com petition tend to be key strategic contracts.
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There isno regulation of prices.

There is no requiram ent for licensing of waste companies per se. How ever, environm ental
controls are placed on waste digposal operators through w aste m anagem ent licences, regulated by the
Environm entA gency under the Environm ent Protection A ct1990. A site licence is needed for the deposit,
recovery or treatm ent of controlled w aste in oron land, and a m obile plant licence m ay be nesded for the
recovery or digposal of w aste using certain types of m obile plent. Controlled w aste In this contextm eans
household, Industrial or comm ercial waste. To obtain a licence the applicant m ust have any necessary
planning pem ission and is a "fit and proper person". The crteria nclude whether there is adequate
financial provision to fulfil the obligations of the licence, w hether there is a technically com petentperson
to m anage the licensed activities, and w hether there are past convictions under relevant legislhtion. tm ay
also be necessary t© registeras a w aste carrer orw aste broker, w here sim ilar conditions of "fithess" apply.

24 Related markets - waste disposal & recycling

The treatm ent and disposal of municipal waste is ananged by the local authority at County
Council level. The service is paid forby the Jocal authority. Some comm ercial and industrial w aste is
collected by the local authority (waste collection authority) as part of its satutory duty. The digoosal of
thiswaste is included w ithin the collection service, and is paid forby the custom er either to the council or
to the councils contractordirect. Comm ercial and ndustrial w aste is also dealtw ith directly by the private
sectorw aste contractors. A gan collection and digposal are a com bined service, and are paid for directby
the custom er.

Contracts for waste disposal tend t© be for much longer tin e periods than those for waste
collection - typically for ten — 25 years - due t the need for capial invesim ent n nfrastucture, and
therefore value can be of the order greater than £10 m illion perannum . C entral govermm entdoes provide
grants under the Private Finance hitiative (PFI) to encourage partnership w ith the private sector in waste
m anagem entcontacts.

The tarm ‘recycling’ can m ean the collection of recyclable m aterials (“recyclate”) either from the
doorstep or from  bring banks’ (forpaper;, bottles, and so on); the ssparation and sorting of the recyclate;
and the reprocessing of the recyclate. Collection and sorting /ssparation is carried outby the private sector,
the public sector at both county and district council level, and by the voluntary sector. It is nom ally
undertaken as part of the w aste m anagem ent service. Recyclate is nom ally delivered t© reprocessors w ho
are entirely w ithin the private sector. Collection from the bring banks and sorting /asparation plants m ay
nvolve a “m erchant”, who is nom ally a private sector operatorw ho bulks and hauls large quantities of a
sihglem aterial.

F'inancial ncentives t© recycle are provided in the form of R ecycling C redits, paym entsm ade by
w aste disposal authorities to w aste collection authorites, or to third parties such as charities, in regpect of
waste ram oved from the digposal stream for recycling. There is Jess com petition for recycling services,
due to a am allnum ber of reprocessors and m arket dom ination in certain geographical areas. The services
are notusually tendered but operate on gpot prices and very shorttermm contracts. G overnm ent is Jooking
atw ays to stim ulate a change t© longerdem contracts, and a greater num ber of outlets, to prom ote greater
m arket stability .
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3. Market structure and competition issuesin solid waste collection

31 Market structure

The num ber of bids received tends t© be an all for collection services usually up t© six), but large
for digposal services (there can be asmany as 20 ormore). Usually the sam e firm s com peting. M arket
chares have changed over time, from being largely public sector orented t© dom Tnation by five large
com panies. The com panies concemed are m ainly large m ultnationals, which have waste as only a anall
nterest. There ram ains som e Jocal govermm ent ownership of digposal services, for which provision is
m ade under the Environm ental Protection A ct1990.

There is considerable vertical integration w ithin the waste lndustyy covering the range of waste
m anagem entoptions, butnot in respect of the reprocessing of recyclate.

32 Competition concerns

There have been no cases raising significant issues under com petition legislation. Under the
R estrictive Trade Practces A ct 1976, which requires agream ents containing certain types of restriction to
e sulm itted to the D irector G eneral of Fair Trading O GFT) for registration, the an all num ber registered
to date have all been found not to contain restrictions of sufficient significance to wanant action In the
Restrictive Practices Court. Nor has the O ffice of Fair Tradingks Cartels Task Force uncovered any
evidence of significantly anti-com petitive activity such asbid rigging, price-fixing, orm arket sharing.

Although a small number of complints is received about matters other than restrictive
agream ents In w aste m anagem ent, none of them has provided evidence w anranting a form al investigation
under the m onopoly provisions of the Fair Trading A ct 1973 orunder the Competition A ct1980. There
have also been no m ergers raising com petition concems In the m arket for the supply of w aste m anagem ent
Services.

3.3 Other issues (including environmental issues)

Environm ental Jaw hasbeen strengthened over the last ten years, ncluding the im plem entation of
EC directives, w ith pow ers of enforcem ent being ncorporated nto one body, the Environm ent A gency'.
Tn proved standards and the Introduction of a Jandfill tax have Increased the costs of w aste disposal. This
has resulted In som e amn all firm s attem pting to evade digposal costs by, for exam ple, fliy tpping, causing
som e environm ental concems.

The Producer Regponsibility (Packaging W aste) Regulations 1997 ain to secure a more
sustainable approach t© dealing w ith packaging w aste through recovery and recycling rather than landfill.
Bushesses subjct to the regulations (the criteria are based on tumover and the volum e of w aste handled)
are required to register with the Environm ent Agency and to achieve target levels of recycling and
recovery In relation t© the volum e of packaging m aterial generated. The com panies can organise the
recovery and recycling of sufficient m aterial them selves, or join a com pliance schem e, which assum es
responsibility form eeting the obligations of all itsm em bers. Such schem es also have t© be registered w ith
the Environm entA gency .
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The Secretary of State for Trade and hdustyy, advised by the DGFT, assesses whethera schem e
has, or is lkely t© have, the effect of restricting, distorting or preventing com petition, or that, where it
does, thateffect is, or is likely to be, no greater than isnecessary to achieve the environm ental or econom ic
benefits setout in section 93 (6) of the Environm ent A ct, and that the schem e does not, and isnot likely to,
lead t© an abuse of m arket pow er. There is also provision for registered schem es to e m onitored by the
DGEFT.

Up o theend 0£1998 the DGFT had given advice on 15 scheam es. N egative advice w as given on
only one occasion. T thatcase, the com pany did notprocead w ith its application for registration.
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UNITED STATES

Background on govermm ent structure In the United States: The US has four layers of general
govermm ent: federal, state, county, and Jocal. Under the U S C onstitution, pow ers that are not specifically
granted to the federal govermm entbelong t© the (50) sates, including the pow er to create county and local
govermm ents (cites, towns, villages, etc.) ! T addition to general goverrm entunits, there are m ary special
pumose districts (such as school districts, recreation districts, and public trangportation districts) that
provide services and m ay have taxation pow ers. These districts m ay Include all or parts of several local

govermm entunits.

Table 1 provides the num ber of different types of governm ental units In the United States.

Table 1. Number of local gover nments by type’

Countes 3,043
LocalG eneral G overnm ents 35,962
SchoolD istricts 14 556
O ther Special D istricts 33,131
1 Theroleof local authoritiesin regulation and procurement
11 What local services are the responsibilities of local authorities?

T general, Jocal govermnm ents have responsibility form ost Jocal sevvices. These include, but are
not lim ited to: aimports, education, fire protection, public buildings (ncluding m aintenance), highw ays,
hogpitals, public housing, librares, public parking facilities, parks and recreation, public w elfare, refuse
collection, sew erage, public transit, utilites (ncluding cable TV ), and w ater. The nature of Jocal controlof
these services varies a great deal. Th m any cases, county, state, or federal governm ent fiinds help pay for
the services.

T the case of som e Jocal saervices, forprofit firm s and non-profit organisations (m any of them
using volunteer Jabour and financial donations) are also providers. For example, private, non-profit

* These m aterials have been organised by John C . H ike, Econom ist and E lectricity Projct Co-
ordinator, United States Federal Trade C omm ission, Bureau of Econom ics, D ivision of Econom ic
Policy Analysis, and by M ark Cohen, Econom ist, United States D epartm ent of Justice, A ntitrust
D iision. Dr.H ike’s view s expressed here are his personal view s and do notpurport to be those
of the United States Federal Trade C om m ission orof any individual C omm issioner. M r.Cohen’s
view s expressed here are his personal view s and do notpurport to be those of the United States
D gpartm entof Justice orof its A ntitrustD ivision.
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schools, hogpitals, and fire protection organisations are common. Forprofit refiise collection firm s are
comm on asw ell. (SeeTable 3, below .)

1.2 How do local governments raise revenue? Where does the remainder of their income come
from? Arelocal officials directly elected or appointed by a higher level of government?

Comm on sources of Incom e that are raised locally nclude sales taxes, property taxes, and user or
franchise fees? T som e states, counties and som e Jocal governm ents are allow ed to collect incom e taxes”

A dditional sources of income come primarily from grants from higher levels of govermm ent.
Som e of these grants are for gpecific purposes, butm any are generalised “block grants.” T som e cases,
Jocal govermm ents have t© provide som e degree of m atthing fiinds gamered from Jocal sources to obtain
the grant from a higher level of governm ent.

W ith very few exoeptions, Jocal officials are locally elected or are apponnted by local elected
officials. hdividuals do not hold offices at m ore that one level of govemm ent at any point In tine.
O fficials are elected or appointed to hold office fora fixed tarm . Th several states, a Jocal officialm ay be
ram oved from office before his or her nom al term expires through a “recall” election (Gf enough voters
petition forsuch a special election). Thcum bentsw In m ostrecall elections.

1.3  Are there rules governing how local authorities carry out these regulatory/procurement
activities? Are local authorities subject to national legislation governing how they carry out
their regulatory procurement role: For example, are local governments required to tender for
specific services? Which services? How are these requirements enforced? Arelocal authorities
subject to regulatory review processes? Do these regulatory review processes extend to review of
procurement processes?

Restrictions on local govemm ent practices tend to be lim ited to civil rights, Jabour rights and
environm ental issues or to crim nal conduct stendards and o procedural requiram ents for tendering. State
procedural requiram ents may nclide a m nimum number of bidders. O ther than these procedural
requiram ents and targeted restrictions, there are few dictates from higher levels of governm ent albout how
local goverrm ents operate, ncluding how they decide o provide services? Federaland state goverrm ents
generally do notreview procuram entdecisions conceming local services® [ ow ever, see the Response o
2 4 conceming the use of experience requiram ents to favour local suppliers.)

The restrictions on Jocal procuram entpractices generally concem the integrity of the process rather
than the m echanics. For example, local authorities and higher level authorities would be concemed if
procuram ent decisions w ere being altered due t© threats of violence or brbery. Crim nal offenses in
connection w ith procuram entm ay fall under the jurisdiction of local, state, or federal law enforcem ent
authorities. Crim nal law is likely t© apply if an auction is nfluenced through threats of physical violence
orbribery orby collusion am ong bidders.

M ost Jocal govermm ents routinely have financial audits conducted by Independent auditors or by
the Jocal govermm ent’s own auditor. These audits may extend to broader inquires such as efficiency
studies and studies of procuram ent practices In som e cases, but these audits are usually conducted and
reviewed at the local level. W hen a local govermm ent receives a grant from the federal or sate
govenénn ent, the Jlocal governm entw i1l be required to show that the finds w ere spent as required by the
grant.
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14  Arethere fiscal mechanisms by which the central (or sub-national) government can control the
incentives or abilities of the local authorities with respect to their regulation/purchasing role?
For example, can the central government threaten to withhold funding if the local authority does
not comply with certain requirements? |f the local authority engagesin cost cutting, isit able to
enjoy the resulting cost saving itself, or would a cost-saving lead to a reduction in the funds
transferred from the central government? Overall, do local authorities face strong or weak
incentives to ensure the efficient regulation/procurement of local services?

A snoted above, restrictions on local govermm entpractices tend to be lim ited to civil rights, Jabour
rights and environm ental issues or to crim Tnal conduct sendards. Th these areas, the threat of w ithholding
funds is the prim ary enforcem entm echanian w ith regpect to federal policies. Because local govermnm ents
are creations of their regpective states, state govermm ent m andates could be enforced directly through
enforcem ent Jaw suits or other disciplinary actions, but the threat of w ithholding grantm oney is comm only
an ployed here asw ell.

There is little direct effort by higher levels of governm ent to influence the w ay local governm ents
operate In the areas of regulation and purchasing. If such m easures w ere adopted by higher Jevels of
govermm ent, w ithholding of finding is a likely enforcem entm easure. The options forapplying this type of
pressure on local authorites have been curtailed considerably, how ever, by the trend tow ard block grants
and aw ay from specific purpose grants that local governm ents have to goply for.

Under m ost block grants from higher levels of govermm ent, the local governm ent has com plete
control over how the money is spent. Any savings can be soent as deam ed approprate by local
govermm ent or retumed to the people n the form of lower taxes. The prm ary restriction on using cost
savings to low er taxes is that som e grants require m atching fnds from  local governm ents.

I general, there is rhtvely litle pressure from higher levels of govemment for local
govemm ents to perform efficiently in regulation or procurem ent. However, there is a great deal of
pressure forsuch efficiency enhancem ents from  Jocal texpayersioters and officials’

This point is illustrated by survey data collected In the US by the htemational C ity M anager’s
A ssociation in 1997. Regpondents w ere asked to dentify factors spurring Jocal govermm ent interest in
adopting private service delivery (contracting out to private suppliers). The table excerpts the percentage
citing each factor, across all regpondents.

Table 2. Factors Spurring L ocal Government Interest in Adopting Private Service Delivery™

I
N
o

Extemal fiscal pressure

Thtermal attem pts t© decrease costs

State or federalm andates

Change In political clim ate

C itzen group favouring privatisation

U nsolicited proposal from potential vendors
C oncems about [local] govermm ent liability

=N N =
[ e LA el )
o° 0P 0P 0P oP o°

An Inporantnote: n the US, revenue sources of local govermm ents (@s w ell as county and state
govermm ents) tend to be quite sensitive to econom ic conditions. A s a result, Jocal governm ents go through
a “feastor fam ine” cycle. Local, county, and state govermm ents generally are notallow ed to have a budget
deficit and m ost of them found it politically difficult to have a budget surplus. W hen the economy goes
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Into recession, m any Jocal governm ents experience a fiscal crisis n which officials desperately seek ways
to presarve service Jevels, degpite Alling revenues. Thus, pressure on the operating departm ents of Jocal
govermm ent (from Jlocal officials and votars) t© reduce costs tends t© be Inversely related t© the business
cycle.

2. Regulation and procurement of solid waste collection and disposal services

Background on survey statistics regarding provision of solid waste collection and disposal: a
useful data source for exam Ining trends In the provision of Jocal services In the United States is the serdes
of surveys conducted by the htemational C ity M anagem ent A ssociation (ICM A ). The follow ing @ble
excearpts statistics on solid w aste collection and disposal teken from the ITM A ‘s The M unicipal Y earB ook
1999, Chapter5 (“LocalG overmm entU se of A Ifemative Service D elivery A pproaches”).

Table 3: Exclusive Use of Public Employees for Provision of Selected Services Compared to Use of
Contracting Out with For-Profit Firms (1988 through 1997)

The number next t© the date is the percentage of responding jurisdictions that use public
an ployees exclusively in providing the listed service. The num ber n the parenthesis (© the right) is the
percentage of regponding jurisdictions thatprovide the service exclusively by contracting out. T nearly all
cases listed here, the contracts are w ith forprofit firm s.

Y earof % ofJursdictions % ofJursdictions
Survey U sing O nly Public Em ployees Exclusively C onttacting O ut

Residental Solid W aste C ollection

1988 52 0% 36.0% )
1992 46 7% 383%)
1997 3638% 49 0% )

Comm ercial Solid W aste C ollection

1988 40 0% 380%)
1992 233% 54 4% )
1997 231% 602% )

SolidW aste D isposal

1988 51 0% @250%)
1992 315% 329%)
1997 300% 408% )

TTM A notes that relatively few jurisdictions have shed fimctions,™ but that solid w aste collection
and disposal are exceptions. Solid w aste collection has reportedly been shed by ten percentof regpondents
w hile comm ercial collection has been shed by 11 percent of regpondents to the ITM A ‘s survey. D igoosal
services have been shed by 14 percent of regoondents. Franchises and concessions are m ore comm on in
so0lid w aste collection (residential 14 2 percent, comm ercial 16 9 percent) than in any local service other
than public utlides. N ot all contracting out by local governm ents entails a form al com petition process.
Som e citdes w ith substantial contracting outdo notrely on a form al com petition process. Forexam ple, the
city of San Jose, C aliformia, contracts out approxin ately $250 000 000 annually @5 percentof itsbudget),
but only started consideration of form al com petition procedures n 1996. Durng its study of com petition
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procedures, San Jose surveyed eight cities selected for their Jeadership In privatisation. M ost reported a
m ix of form al and inform al processes used to contractout. (A Ifemative Service D elivery M ethods and
the C om petition Process, San Jose, C aliformia,” published by the ITM A ,1997 )

21  Who pays for solid waste collection services? Are they paid for by (a) local authorities; (b)
customers (i.e. households and businesses); (¢) some combination, or (d) some other source?

The common pattems of payment for refiise collection hclude: a separate refiise collection
assesan ent on each household or paym ent out of general tBx revenues. N ote: there is a tax bias toward
paym ent from general revenues. For individual tax payerswho item ise deductions on their federal incom e
taxes, Jocal taxes are deductible In calculating texable incom e while fees paid for sim ilar services from
private suppliers are notdeductible.) Busihesses often desire gpoecial form s of reflise collection and pay for
these them selves. U ser fees collected by local governm ent or by com peting firm s are som ewhat m ore
common n mml armas where govemment operated and financed sewvices are somewhat less
com prehensive than in urban areas.

2.2  Can other firms compete to provide solid waste collection services, either through a tendering
process, or on a customer-by-customer basis? If so, how does the tendering process operate:
What is the length of time between tenders? Are there any requirements on the tendering
process designed to ensure adequate competition?

Som e degree of com petition applies to residential refuse collection services in som ew hat m ore
than half of U S Jocal govermm ents. Forvarious historical and cultural reasons, govermm ent em ployees are
m ost likely to be the exclusive providers of residential refiise collection In Jarger cities in the N ortheastand
an aller cibes in the South. W estem citdes of all sizes are m ore likely to utilise com petition to procure
residential refiise collection services. The proportion of services subject to com petition rses to about¥% in
reflise collection from comm ercial esablishm ents.

There are m any differing arrangem ents w ith respect to the m ethod and frequency of tendering. A s
m entioned above, som e local govermm ents use a form al bidding system , while others rely on inform al
processes. M ost Jocal governm ents utilise contracts covering three to seven years. Custom erby-custom er
com petition ism ostcomm on in collection of solid w aste from com m ercial establishm ents.

One of the m ost Interesting cases of contracting outof refiise collection services occurs in the city
of Phoenix, the ninth largestcity In the US (1990). Since 1978, Phoenix has provided a tendering systam
n which private suppliers com pete w ith city deparim ents to provide services Including residential solid
waste collection?  Sepamate tenders are allowed for six sections of the city. A contract for refuse
collection lasts for five to seven years and one orm ore areas of the city com e up for tender every other
vear. Foreach m ultd-year contract, private suppliers and the city’s public w orks departm ent subm itbids to
supply the service. The city then selects the w Inning bidder and contracts w ith thatbidder. Both private
suppliers and the city public w orks departm ent have w on bids. Private partesm ay serve up to half of the
city atany one tine. Tn the case of the bids of the city’s public w orks departm ent, there is a sgparate
auditing departm ent w ith the responsibility to ensure that the bid of the departm ent is consistent w ith
anticipated costs of providing the service. Thishelps 1) t© ensure that the city departm entw illnotw In the
tendering by offering an unrealistic low bid, and 2) to encourage private parties to undertake the costs of
preparing abid.
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2.3 Which pricesare controlled by the tender? Arethese prices fixed, or can they vary with changes
in cost or demand? Does the contract specify how prices will be changed over time? Is the
incumbent operator allowed to keep the benefits of any cost savings it makes? How does the
government ensure that quality standards are maintained? How does the government avoid
claims by the bidder ex post that it is unable to provide service at the current prices, which must
be raised? Does the government own any facilities, which are to be operated and maintained by
the successful bidder? How does the government ensure that these facilities are maintained
toward the end of the tender period? Hasthe local government established a separate ingtitution
for carrying out such tenders and enforcing the terms and conditions of tenders? If so, what is
the nature and function of that institution?

The basic choice is between a fixed price contract and an adjusable ate contract. Fixed price
contracts force the contractor t© assume all the risk associated with varations in the inflation rate.
Contractors typically require compensation @ risk pram ium ) for assum Ing such risk, as would most
busihesses. ([Essentially, a contractor who accepts a fixed price contract is offering both t© provide a
service and to nsure the buyer against inflation.) An adjus@ble rate contract allow s risk sharing betw een
the Jocal governm ent and the contractor and should result in Jow erbids. There are two comm on m ethods
foradjusting rates. One isan autom atic adjusim ent that is keyed t© a w idely accepted m easure of inflation.
This has the advantage of avoiding disagreem ents on the appropriate Inflation adjustment. Another
altermative is an adjustm entprocess uniquely attuned t© the operations of the particular contractor. This is
akin to utlity rate hearings in w hich the contractor requests adjustm ents based on its gpecific expenditures.
The transaction costs of the latter process may be rwlatively large because of the incentives and
opporunities to overstate cost ncreases In order to secure a higher rate ncrease.

Agann, focusing on Phoenix, the price soecified in the residential solid w aste collection contract is
a perhousehold price, so the revenue of the contractorw ill iIncrease w ith increased dem and. Thishasbeen
In portant in Phoenix because the city has experienced rapid grow th In population. The w Ining bidder can
retain the benefits of any cost savings it is able to realise.

The contract price In Phoenix is fixed for the first year of the contract, but it is adjustable for the
last fouryears of the contract. A djustm ents to the contractprice In the last fouryears are based on changes
In the cost of operations, as reflected in the US D gpartm ent of Labour’s C onsum er Price lhdex (CPI) for
Urtban W age Eamers and C lerical W orkers. The contract price is adjusted annually after the first yearby
the percentage change in the CPI. The annual change m ay not excead eight percent in either direction. T
other cites, contractors are allow ed t© r=questa price increase if their costs prove to be unexpectedly high.

T order to avoid deterorations in the quality of service, Phoenix includes financial penaltes if
households are m issed during collections. Further, the city delays paym ents untl clain s by citizens
conceming dam ages done by the contractor during collections are resolved. Private bidders mustpost a
perform ance bond. Among US local govermm ents that contract out for services, perform ance bonds are
perthaps the most common method to assure contractor performance. The city of Phoenix employs
Tnspectors who conduct spot checks on quality of service and regpond to com plaints by citizens. The cityy
also operates a custom er complaint wlephone Ine and uses the pattem of complints to evaluate
perform ance. The city plans t© use surveys of consum er satisfaction to assure that quality is m antaned
w ith a proviso that unacceptable levels of consum er satisfaction that go un-+rem edied for two years may
result n early term nation of a contracton the basis of non-perform ance.

The contracts for solid waste collection in Phoenix do not require giving control of city-owned
equiom ent to contractors. The Jlength of the contract (fiveseven years.) w as selected specifically to avoid
this. Five years is approxinately the period necessary t© amortdse equiom ent used for solid waste
collection. The only pieces of equiom ent owned by the city In the areas served by private contractors are
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the refuse contaners used by the individual households or groups of houscholds. H ere the procuram ent
costs proved to be considerably Jow er for the city than for contractors, so the city elected to retain this part
of the operation. C ity Ingoectorsm onitor forabuses of this equiom entby the contractor.

M ost Jocal govermm ents use relatively m odest contract periods, like Phoenix. There are a few
exam ples of Jocal govermm entsw ith m uch longer contractperiods stretching 20 years orm ore.

Issues of contractor treatm ent of local govermm ent assets arise most frequently when Jocal
govemm ents contract for the operation of transfer stations and digposal sites. Contractual provisions,
perform ance bonds, and m onitoring by city em ployees are the typicalm eans of trying to curtail abnorm al
w earand tearon local govermnm entow ned assets.

To avoid ex-postm anipulation by the contractor, Phoenix continues to provide refuise collection
services In otherparts of the city so that itcould expand these services if the contractor attem pts to hold up
the city. Further, the city retains the right to take control of the contractor’s equipm ent if service is stopped
while the contract is in force. The contracts specifically state that a strike is not a justification for non-
perform ance. Finally, the city offers a Jetter of comm endation t© contractors that perform as expectad.
This com m endation w illnotbe forthcom ing if the contractordoes notperform adequately.

The Phoenix auditor’s office is in charge of the bid process and evaluates the bids. A sm entioned
above, am am ber of the city auditor's saff helps create and certify the validity of the bids from the city’s
public w orks departm ent. The auditor’s departm ent is also regoonsible forassuring that if the city w ins the
bid, its costs stay w ithin its bid. The auditor's departm ent conducts an annual audit of the public w orks
departm ent to secure com pliance.

An inportant issue in Phoenix and other cibes using com petitive bidding is displacem ent of
govermm entw orkers. Phoenix gives preference to displaced w orkers in filling other city Job openings and
requires contractors to offer jobs to digplaced w orkers. C ontractors are not required to retain unsatisfactory
displaced w orkers.

24  Arethere any regulatory controls on who may bid? Are there any controls on the ownership or
thelines of business of these firms? Are there any controls on foreign ownership?

G enerally, there are no absolute controls on who may bid. However, local govemm ents often
Inform ally or form ally take nto accountnon-price factors such as financial stability and experience. The
m ost In portant of these restrictions are “experience” requiram ents, som etim es suggested by ncum bent
suppliers. For exam ple, requiram ents that the bidder have experience doing sim ilarw ork in the sam e state
m ay effectively exclude potential bidders w ith operations In other sates, Including neighbouring states, or
outside the US. Experience requiram ents have generally digplaced m ore explicit contractual restrictions
that exclude non-local suppliers. M any bid systam s require that the potential contractor be able t© posta
perform ance bond and dem onstrate that ithas insurance coverage.

To the best of our know ledge, there are no explicit restrictions preventing foreign ownership of
Jocalw aste-collection bidders. To the extent thatbidding firm s are public com panies, there is no publicly
available systam to m onitor or preclude foreign ownership of securities issued by these firm s that falls
below the substantial ow nership disclosure thresholds of the Securities and Exchange C omm ission.
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25 In the case where some or all of the price of solid waste collection servicesis paid by customers,
can other firms compete to provide these services? |s competition limited to a certain class of
customers, such asthose, which produce the largest quantity of waste?

Th m ost nstances, franchises are exclusive. W here bidding is on a custom erdoy-custom er basis,
m ultple suppliers arem ore likely.

Seetheregponseto 32 and 3 3.

2.6  Arethe prices charged to customers for solid waste collection regulated or set by government in
some way?

Th three of the fifty states M ontana, W ashington, and W estV Irginia), refuse collection prices are
regulated to som e degree at the state level. Som e C alifomia counties also regulate rates.

Th the Phoenix example, the price is determ ined by contract on a perhousehold basis and the
money is paid from general revenues. W here private suppliers collect from ndividual custom ers, rates
may either be on an average-per-houschold basis or on a volum e basis. W here exclusive contracts are
granted, there ism ore likely t© be a 1im iton fees. Forrefiise collection, mte setting ism ost likely to occur
through the contracting process or franchise granting process rather that through som e ongoing rate
regulation agency.

2.7  Where private firms compete to provide solid waste collection services, are these firms required
to be licensed? What license conditions are imposed (if any)? Are there controls on the
ownership or lines of business of these firms? Are there any controls on foreign ownership?

Som e states or Jocal govermm ents require suppliers to have a solid w aste collection license foreach
truck they operate. Per truck fees are generally m odest. M ost states and Jocal govermm ents require safety
Inspections of refiise collection vehicles. The m ore binding constraints on solid waste collection fimm s
come from environm ental, health and labour regulations and from requiram ents of msurers. Local
govermm ents typically require private contractors to canry Insurance againsta w ide variety of problem s that
m ight lead to legal clain s aganstthe supplier (or the local govermm ent) fordam ages to persons or property
comm itted by the contractor. To obt@ain such nsurance, the contractor is often required by the private
nsurer(s) to show evidence of operating capabilities and sensitivity t© operating risks in the bushess.
Failure to operate according t© the recomm endations of the nsurer may result n cancellation of the
Insurance or the assesan entofhigher rates.

To the bestof our know ledge, there are no w idespread restrictions on the ownership of other lines
ofbushness by these firm s. W e do notknow of any restrictions on foreign ownership.

2.8 How is the market for waste disposal organised? Who purchases waste disposal services? Are
they paid for by customers or directly by local governments? Where they are paid for by
customers, is there competition for waste disposal services? Where they are paid for by local
government, are these services subject to tendering? What isthe nature of thetendering?

Untl the rise of the environm entalm ovem ent, Jocal govermnm ents often provided residential service
and many local govermm ents operated landfills. Some also provided comm ercial collection service.
Usually, private companies were not pem ited to compete with the municipalites, egpecially for
residential service. Today, m any of these com m unities hire private com panies t© provide the service. Tn
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m ost cases, the private firn is given the exclusive right to collect the waste In a franchise area. The
franchised fim is often chosen by a bidding process. Local govermm ents are Increasingly contracting
separately for collection and digposal services. W here service com petition is on a custom erby-custom er
basis, each collection firm s typically offers a vertically ntegrated collection and digoosal service.
Thdividual custom ers seldom m ake a separate decision aboutdisposal.

The passage of stricter environm ental Jaw s has increased the cost of operating Jandfills and
Increased the efficient scale of operating Jandfills. A s a result, m any of the comm unities have stopped
providing this service. These com m unities have chosen notto constructnew facilities orupgrade their old
facilities to meet the new environm ental sandards but, nstead, have tumed over operation of their
facilities to private firm s, or sold their facilites t private firm s. T som e cases, a num ber of com m unities
have joined together t© operate regional landfills. Th som e instances, local govermm ents have elected t©
construct and operate solid waste ncineration facilities. The Jocal govermm ent then sells the heat (or
steam ) produced from these facilites.

29 How is the market for recycling organised? What national or local legidative mandates provide
incentives for recycling? |Is recycling carried out separately from other waste management?
Who pays for the service? Is their competition for recycling services? Are these services
tendered? What isthe nature of the tendering?

The extent and organisation of recycling vares considerably in different parts of the country.
Som e areas have extensive program s that collect and separate alum num , steel, and a wide range of
plastics, cardboard containers, new spapers, and other paper. M uch recycling is driven by environm ental
concems and by avoiding costs of digposal. R ecycling program s have arisen in partbecause of state and
Jocal governm ent m andates t© r=duce the volim e of refuse going into landfills. The sate mandates
typically do not specify how Jocal governm ents m ust approach recycling. Som e local govermm ents have
m ade recycling m andatory for com m ercial establishm ents in order to reach recycling argets.

Recycling is comm only carried out on a sgparate schedule from other s0lid waste digposal and
usually employs separate equipm ent that allow s collection personnel t© sort the recycling items by
separating plastics, m etals, and paper. The range of m aterials collected for recycling vares considerably
from city to city.

Recycling program s seek t© be self-supporting, although success In this regard depends to a large
extent on volatile prices for the recycled item s, digposal fees that are avoided, and on public participation
rates In the recycling program  (foute econom ies). T m ost cases, participation by individual households in
the local governm ent’s recycling program is voluntary. How ever, Jocal govermm entsm ay em ploy various
Inducam ents to encourage citizens to participate. (For instance, one local govermm ent aw ards an all cash
prizes to random Iy selected houscholds that participate In the recycling program .) To the extent that
financial support is nesded fora recycling program , general revenues are typically used. Som e federal and
sate finding is availeble to launch recycling programs. For example, funds from higher levels of
govermm ent are som etim es used o provide consum ers w ith recycling containers at the beginning of the
program .

T the Phoenix exam ple, recycling has been com bined nto the s0lid w aste collection com petitive
bid process. Typically, waste collection and recycling are subjct to the sam e type of procuram ent or
com bined as n Phoenix. T Phoenix, bidders are required t© collectrefiise one day perw esk and t© collect
recycled item s one day perweck. The contractor brings the recycled item s o the city’s recycling centers
forprocessing. The city thus retains the fiinctions of sorting and selling recycled item s.
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3. Market structure and competition issuesin solid waste collection

31 In those cases where the local government tenders for the right to provide solid waste collection
services, how many bids are typically received? Do the same companies all regularly bid against
one another, or is there a different combination of bidder in each tender? What are the rough
market shares of these companies? Have these market shares changed over time?

A mlatvely modest 26 percent of the resgppondents to the M A ’'s 1997 survey cited an
vinsufficient supply of com petent private deliverers” as an cbstacle to adopting private service delivery
The guidelines for publicprivate com petition suggested by the ITM A recomm end that Jocal governm ents
not contract for services where only one bidder is likely to partcipate. ITn the Phoenix example, the
num ber of private bidders has averaged four and has ranged from six to three. The num ber of private
bidders has declined over tim e prim arily due to m exgers. The city is concemed about the decline in the
num ber of private bids’* The dentity of the bidders largely has ram aned the sam e, but the city has a
program seeking t© encourage additional viable private bidders. M ore generally, local govermnm ents that
are concemed about the num ber of biddersm ay be able to ncrease theirnum berby developing aw iderbid
solicitation process orby m odifying the term s of future contracts t encourage m ore bidders.

Because s0lid waste collection markets are Jocal I nature and many continue to be served
prim arily by Jocal govermm ent departm ents, com petitive conditions in relevant m arkets are unlkely ©
have m uch relationship to figures developed for the nation as a whole. A tthe national level, the structure
of s0lid waste collection continues t© e un-concentrated, but the structure at the local level m ay differ
considerably. There are no publicly available statistics for assessing m arket shares at the Jocal level. As
the M A s@tstics ndicate, there are many local markets that continue as govermm ent operated
m onopolies and others that have a considerable degree of com petition. H ow ever, an in portant caveat is
the relationship betw een collection and digposal, which m ay nvolre serious restrictions on com petition
through new entry, discussed n32and 3 3.

3.2/3.3 What isthe ownership of the largest firmsin thisindustry? Arethey owned by local government
or a group of local governments? In those cases where a government directly owns a waste
collection company, are other private firms able to compete on a competitively neutral basis? In
what other markets do these firms compete? Are they integrated vertically into the provision of
waste disposal services or recycling? Do they also compete to provide waste services in other
cities?

Th m ost Jocal m arkets, the largest firm s are national or regional private conporations. These firm s
operate In a number of local markets, providing residential collection, comm ercial collecton (gmall
contaners from one to ten cubic yards (CY)), and wlloff (large contahers up t© 40 CY ) collection
services. They also operate transfer stations;” recycling centers, senttary landfills, and Ihchemtors In a
num ber of these Jocalm arkets. In the past, private firm sw ere often large collection firm s in one ora few
Jocalm arkets, frequently also providing disposal services. M ostof these firm s have been acquired by the
national orregional firm s.

US Jocal goverrm ents do not generally own fimms. W here a local governm ent continues t©

perform collection services with its own employees, it may either provide collection services on an
exclusive basis or n com petition w ith private firm s (@s In Phoenix). (SeeTable3.)
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3.4/3.5 Have competition concerns arisen in the solid waste industry? In particular, have there been
any cases of bid rigging, market-sharing or price-fixing? Have there been allegations of
predatory pricing? Have any horizontal mergers between solid waste management firms been
challenged by the competition authorities? What remedies (if any) was proposed? Have
competition concerns arisen from integration into waste disposal facilities?

There have been several market allocation cases brought against private firm s that provide
comm ercial and roll-off services n Jocalm arkets™® The suits generally Ivolved agream ents not to solicit
each other’s custom ers and several ncluded exchanging price lists, price fixing, and bid rigging. These
cases prin arily have dealt with comm ercial and wll-off service not residential collection or digsposal
services. There have been a few private predatory pricing cases brought aganst private hauliers. A gain,
these cases usually deal w ith comm ercial or roll-off services. Som e of these private cases have been
successfiil, degpite the substantial burden on com plahants in bringing such cases. A dditonally, private
hauliers have com plained that the prices being charged by their com petitors do not cover or barely cover
their com petitors’ digposal costs. O ften, the com petitor is the ow nerof the digposal site.

The US D epartm ent of Justice has also brought a m onopolisation case against B row ning Ferris
The. BFI), a large national fim , and tw o of its subsidiaries. The case w as brought in two Jocal m arkets
where the defendants were alleged to have m arket pow er and large m arket shares In an all contaner
hauling. twas alleged thateach of the defendants, acting w ith specific Intent, used and enforced contracts
containing restrictive provisions to exclude and constrain com petition and t© m antain and enhance their
m arketpow er. BFI settled the case by agreeing to m odify its contracts in those tw o m arkets. The types of
provisions thatw ere challenged and changed Included the exclusive right to collect and digoose of allofa
custom er's waste, the mitial term of three years, autom atic renew als of three years unless the custom er
gave advance notice, and paym ent of large liquidated dam ages for term nating the contract at other tim es.
The contracts provide little price protection for the custom er, allow Ing the firm to raise price for several
reasons stated In the contract w ithout any recourse for the custom er and t© mEise prices for other reasons
unless the custom er cbected In a timely manner. A sin ilar m onopolisation case was brought aganst
W aste M anagem ent, another Jarge national firm , in two different Jocalm arkets. Ttwas also settled w ith
sim ilar contractm odifications.

A number of horizontal m erxgers have been challenged by the Antitrust D ivision of the US
D gpartm ent of Justice. These cases have mvolred allegations that the m erger w ould substantially Jessen
competition In the provision of: (1) anall container hauling services; @) disposal services; andbr
B) tansfer sation services n Jocalm arkets. D ivestture of an all contaher routes, landfills, and tensfer
stations in the localm arkethave often been required as ram edies. Th som e cases, contractm odifications t©
make the contracts less restrictive have been required Instead of total divestiture of anall container
routes!” Landfills often serve larger areas, so that som etin es sale of space I the landfill (that can be
resold by the purchaser) has been required nstead.

D igoosal costs are often the Jargest cost for a comm ercial w aste haulier and can easily am ount to
over 40 percent of its total costs. For this rason, control of digposal sites and transfer stations by the
m ajor hauling firm s in a m arket has raised com petitive concems, although no m erger cases have been
litigated on this point.®
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3.6 Have their arisen concerns regarding violations of environmental laws? Where competition has
been introduced in waste collection or disposal, was this associated with enhanced concerns
regarding compliance with environmental laws? Have environmental laws or law enforcement
been strengthened?

To date, there does not appear to be a discemible conelation between competiton and
ewironmental problems. To the extent that so0lid waste digoosal maises public concems about
environm ental effects, a favourable environm ental compliance record is lkely to be a com petitive
advantage rather than a liability. A dverse publicity about environm ental com pliance on the part of a
supplier can also have negative comm ercial effects on the supplier t© the extent that custom ers becom e
concemed about being judged liable for non-com pliance by their supplier of w aste collection or digposal
saervices. Thsurersm ay regoond negatively asw ell to a flaw ed environm ental record.

Environm ental law s and enforcem ent regarding digposal and collection of s0lid waste have

generally been strengthened over tim e, but this does not appear t© be directly r=lated to privatisation of
disposal or collection services.
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10

NOTES

Th m ost nstances, there are several citdes, towns, and villages w ithin a county; how ever, som e
parts of the county will not be ncluded within a city, town, or village. T the follow Ing
discussion, local govermm ent is defned as the anallest unit of general govermm ent with
Jurisdiction overa given location. C ides generally have larger populations than towns and towns
generally have larger populations than villages. States often set a mninum population
requirem ent fora Jocal entity to be designated asa city'.

The Am erican A In anac/Statstical A bstractof the United States, 1995-1996, Table 472.

Property taxes, on average, provide for approxin ately 23 percent of general revenues, sales taxes
provide 12 percent, ncom e taxes and licenses provide nine percent, user charges (long- and
shortterm ) provide 28 percent, and ntergovemm ental transfers provide 28 percent. The
American A Inanac/Statstcal Abstact of the United States, 1995-1996, Tablk 501. Some
counties or local governm ents also operate retail business enterprises such as liquor stores or
electric utilibes that generate revenues; enterprise revenues are not ncluded n the above
calculations.

Forexam ple, In the State of M aryland, counties collect lncom e taxes through surtax on the state
ncom e tax and som e of these funds flow through t© Jocal governm ents based on the residence of
the ndividual texpayers.

See the regponse to 2 6 foran exosption w ith regpect to collection of solid w aste.

H ow ever, if the higher level of govermm ent perceives that the Jocal govermm ent is facing severe
financial difficulties, the higher level of govemm entm ay effectively take control of m ost Jocal
govermm ent flinctions until the financial crsis is alleviated. W ellknown exam ples of such take-
overs Include those nNew Y ork City (1970s) andW ashington,D C . (ate 1990s).

The federal and state antitrust agencies found num erous collusive agream ents In contracting for
road construction projcts during the 1980s. See the regponse to 4 1 and 4 2 regarding antitrust
cases In so0lid w aste collection and disposal services.

A recent exception to the generally routine review of local perform ance by state officials has
been In the area of education. Som e states recently have established educational perform ance
standards. Failure of a schooldistrict to m eet these perform ance stendardsm ay result in the state
t@king control of that school district. Another excgption has come in the form of planning
requiram ents. For example, som e sates require Jocal govemm ents to est@blish and follow -
through on am ultb-yearplan regarding digposal of reflise and recycling.

There is a strong literature n urban econom ics about com petition betw een jurisdictions to attract
businesses and population. This literature originated w ith Charles T igbout’s article In the Joumal
of Political Economy (October 1956, 645, 416-424) entitled “A Pure Theory of Local
Expenditures.” The fal11997 issue of the Joumal of Econom ic Perspectives contains a section of
articles relating this theory t© recent political discussions of fiscal federalian and general
devolution of functions to low er levels of govermm ent.

ICM A ,TheM unicipal Y earBook 1999, p.41.
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W hen a jurisdiction sheds a functon, it neither performs the function or contracts for its
perform ance. W hen a jursdiction sheds a finction, residents of that jurisdiction m ust obtain the
service on an Individual basis or do w ithout the service. Jurisdictions that have shed a finction
no longerappear in the ITM A statistics regarding that finction.

A nother im portant form of com petition in providing services is com petition betw een governm ent
units. The m ost explicit nstance of this com petition is the Lakewood Plan n Los Angeles
County. Orghated n 1954, this program gives local govermm ents the choice of providing a
variety of services them selves or of contracting w ith the county for the service. Th a vastm ajority
of cases, the cities have elected to receive the services from the county because of econom ies of
providing the sarvice at that level. A related com petitive option is available n Prince G eorge’s
County, M aryland, where local govemm ents select whether t© provide services them selves or
allow the county to provide the service. If the Jocal govermnm entelects to provide the service, the
county govermm ent transfers to the Jocal govermm ent a portion of the county govermm ent’s
general revenues com parable o the county govermm ent’s avoided costs. Local govermm entsm ay
elect to provide part=tim e police services, for exam ple, w ith the county providing these services
during otherperiods.

“Selecting Services for Public-Private Com petition,” M A , M IS Report 283 M arch 1996),
p.8.

M A ,TheM unicipalY earBook 1999,p.44.

A transfer sation is a facility usually close to one orm ore population centers) where waste is
consolidated forshipm entto a (m ore distant) w aste digposal site.

Roll-off service is collection using large w aste-contaners at the custom er’s site. The contaners
are rolled on oroff a flatbed truck by hydraulically tlting the bed of the truck and using a w inch
to rmise the container onto the truck or low er the container from the truck.

Another ram edy elem ent In som e cases has been a requiram ent that the parties obtain prior
approval from the relevantantitrust agency before undertaking any additionalm ergers.

Litdgation may be difficult In instances where local goverrm ents or a combination of local
govermm ents and private firm s are nvolved in actions that raise com petitive concems. A ctions
of Jocal govermm ents that are approved or supervised by a state often are shielded from antitrust
review under the “state action” doctrine.
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AIDE MEMOIRE OF THE DISCUSSION

1. Theroleof local authoritiesin regulation and procurement

The Chaim an em phasised that Jocal governm ents have an im portantrole In regulation and public
procuram ent. But local governm ents do not always have strong ncentives to promote com petition,
efficiency and high quality services. Local govermm ents usually do notraise all of their own revenue and,
as a result, do not face the sam e level of pressure from taxpayers t© use thelr resources efficiently . Th ialy
and the United K ingdom , the share of Jocal governm ent expenses covered by local revenues is Jess than 40
percent. h such cases, the budget constraint on Jocal governm ents is weak, giving local politicians an
ncentive t© cam paign on prom ises of expanding services and enhancing quality rather than m Inim ishg
costs.

To address these problem s many countres have Inposad requirem ents on Jocal govermnm ents
which either directly require them t© inprove efficiency or which harden their budget constraint so that
they have a stronger ncentive for efficiency. An example is the requirem ent in the U S, which prohioits
m ost Jocal govermm ents from rmnning a budgetdeficit.

The U S delegate presented a list of the factors, which affect the mocentives on Jocal govermm ent
for efficient procurem ent and regulation. The first is the requirem ent for balanced budgets. This is usually
Inposed by the state governm ent. A balanced budget requiram ent does not prevent the Jocal govermm ent
borow Ing for capial Im provem entbut it cannot, foran extended period of tim e, un a deficit. The second
factor arises from  capital market constraints on borow Ing. Local govemm ents borow  for capital
Inprovem ents from the regular financial m arkets. The bonds issued by local govermm ents are carefully
rated by bond rating agencies according t the fiscal resoonsibility of that local authority. Local
govermm ents, w hich are not fiscally sound, w ill be punished by the bond m arkets. The third incentive for
efficiency, bassd on the idea of Tigbout, is that Jocal govermm ents com pete w ith one another for ndustral
Jocation and citizens. There is a fairam ountof research in the area of Jocational econom ics, w hich suggest
that comm unities which have com binations of good services and low taxes are able to attract businesses
and citbzens. Fourth, n an extram e case, if a Jocal govermm ent is not fiscally regponsible itm ay be taken
over by the state govermm ent. This has occurred n W ashington, DC and in New York City. Fifth,
efficiency In providing local services is politically in portant. There is a segm ent of the population, which
sees efficiency In Jocal govermm ent as a fundam ental agpect of good political govermance. The final factor
relates o the m anner in which transfers from central and state govermm ents are paid. T the US there has
been am ove, at the federal level, tow ards block grants, w hich do not gpecify how the funds are to be used.
A s a reault, if the Jocal govermm ent is able to reduce the costs of a service, it can either provide m ore
services or reduce Jocal taxes. Th addition, w ith m any of the federal grants there is a m atthing revenue
requiram ent, to ensure there is a Jocal tax effort to reduce the ncentive to chase after grants as a free good.

0 f these factors, the balanced budget requiram ent is possibly them ostbinding.W heneverthe U S
goes Into recession there is a fiscal crisis n Jocal governm ents, forcing the Jocal governm ent to reconsider
how itprovides local services. This periodic crisis Jeads t© constantrevisiting of w hat services are provided
and how .
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The Chaim an noted that another form of discipline on local governm ents is the requirem enton
UK Jocal governm ents to tender for the provision of certain local services. This requiram ent, which has
Ibeen in place since 1986, is cunrently being replaced by anew requirem entto Jook for “bestvalie”.

The United K Ingdom responded that com pulsory com petitive tendering ("CCT”) was ntended to
reduce costs In Jocal govermm ent services. W hile it did reduce costs, it also brought about a reduction in
the quality of the services over a period of tim e. “Bestvalue” is an attem ptto In prove the quality of local
sarvices while stdll getting value for money. T the future there will be a presumption in favour of
tendering, but itw ill be no longerm andatory . Under the new approach, the services of local governm ents
w il be audited t© be sure they are achieving m axin um efficiency, econom y and value from the services.A
body, which is part of the central goverrm ent, known as the A udit Comm ission, w ill be responsible for
exam ning the services of local govermnm ents. If they consider the services not to be of best value they w il
Instruct the Jocal govermnm ent to im prove those services. Th the w orst cases they w illbe able to step in and
bring in an altermative service provider.

T the new systam , as in the old, com panies owned by the local authorities w ill be allow ed t©
participate In the tendering processes. Th a large num ber of cases Jocal govermm entow ned com panies have
won the tenders. T fact, In som e Jocal authorities there appeared t© be a bias in favour of the local
com panies and this tended to discourage the private sector from com peting .

The Chaim an noted that the Ttalian governm enthas also recently proposad to ntroduce a sim ilar
m andatory tendering procedure. France, also, has a Jaw goveming the tendering of local services, although
this Jaw doesnotim pose the requiram ent that services have to be putoutto tender.

The delegate from France explained that there are three gpproaches to the provision of local
services In France. Under the first approach, called “a régie directe”, the local authority provides the
service using its own em ployees. This systam is becom Ing m ore and m ore r@Are and is aln ost nexistent in
regard o the treatm entofw aste because w aste m anagem ent involves soecialised technical skills. Under the
second approach, known as “delegation du service public”, the Jocal authority delegates the provision of a
public service (such as the treatm ent of waste) t© an enterprise, follow Ing a procedure w hich is govemed
by the law . There is a third systam , known as “marché public” which nvolves the selection of an
enterprise through a competitive tendering process. The difference betw een the “delegation du service
public” and “marché public” is essentially related to the remuneration of the service. T the case of
“délégation du service public” the selected enterprise is rem unerated in a substantial part, either directly by
the users, orby the Jocal govermm ent in a system linked to the enterprise’s turmover,  the case of “marché
public” the lIocal authority pays the enterprise directly for providing the service. Th the waste sector both
systam s operate.

A law adopted In 1993 ain s at Increasing transparency and com petitdon in the “delegation du
service public”. Under the previous systam the contracts betw een the Jocal authority and the enterprise
were often very long with 1im ited scope for competition. Under the new systam , there is a specified
procedure for com petitive tendering, w ith requiram ents relating to publicising the term s and conditions of
the tender and the criteria (Including both price and quality of service) on which the enterprise will be
selected. An Independent comm ission exam Ines the offers and m akes a decision as t© which enterprise
offers the best quality forice com bination for the service. In portantly, the D irectorG eneral of the DGCCRF
participates In this comm ission with the pumose of detecting anti-competitive practices (such as
agreem ents betw een enterprises), to ensure the legality of the procedure and t© verify equal treatm ent
am ongst the bidding enterprises. The law also lim its the duration of the resulting contracts, In relation to
the Jlength of tim e necessary for the depreciation of any nitial investm ents. Tn additon, each year a report
must be presented by the successful enterprise on the financial position of the public service and on the
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quality of the service. This legishtive system constituites a significant progress In introducing com petition
nto Jocal services and enhancing transparency .

Thenew law does notrequire that local governm ents Introduce com petitive tendering In the rare
case In which the Jocal governm ent itself provides the service, w ith its own employees (a régie directe).
The Jocal governm entm ay create its own enterprise (known as a Société d’ économie mixte) in which ithas
sharcholding, but this enterprise m ust enter in com petition w ith private firm s if it w ishes t© provide a
public service.

The Chaim an noted that Jocal governm ents n Treland and the N etherlands also benefit from
large transfers from central govermm ent and w ondered w hether these countries, also, have had concems
over local govermm ent efficiency . The Chaim an also mvited other countries to discuss the factors, which
In pinge on the decision as to the length of the contractand the procedures thatare used to adjust the prices
paid during the life of the contract.

Treland regponded thatm ost Jocal authoritbes in freland have contracted out the service of waste
collection . This has Jead to gains In quality and efficiency, butnot in the prices to consum ers. N evertheless
consum ers are satisfied because w aste is collected when on schedule, even on public holidays, in dram atic
contrast to previous system w hich w as universally unreliable.

The N etherlands noted that the central govermm ent In the N etherlands has tred to improve the
efficiency of local govemm ent by cutting the size of the tansfers to local goverm ent. Com petitive
tendering and contracting out is increasingly comm on in the N etherlands.

T Switzerland, follow Ing the principle of subsidiarity, waste services are a regponsibility of
C antons and notof the federal governm ent. The federal govermm entm ay grant subsidies forw aste services
but these are lim ited to finds for the construction of w aste m anagem ent facilities butnot for the provision
of the service itself. A Canton may choose t© establish a regional m onopoly In waste services and t©
prevent households and enterprises from choosing their own provider of waste services. This can lead t©
significant differences in prices for the provision of waste services across the different regions. There
ram ains significant scope for liberalisation In htroducing com petition and efficiency in the provision of
w aste sarvices.

T N ow ay, m unicipalities are free to choose the length of the contract that they would like. This
allow s them to finetune the contracts in order to stim ulate com petition . Larger, longer contracts are m ore
valuable to the fim thatw ins the contract, enhancing the ncentive to participate in the tender. But very
large contracts may dissuade anall firm s from bidding. There is likely t© be an optimal scale of the
contractand thatw ould depend on the services being putoutto tender.

The US commented that the few cites that have thought about how long the length of the
contract should be have focused on how long it takes for the capital required t© provide the service t©
depreciate. The contract length is matched to the depreciation period. Th refiilse collection, the typical
contract length is three-five vears, reflecting the length of tine it takes for the collection tmucks to
depreciate.

Th France, the IJaw 0f 1993 established amaximum Jlength of the contract, which is variable as a
function of duration of the depreciation of the assets. For waste Incineration factories, for exam ple, this
could be as Iong as ten-15 years. Tn any case, all contracts are lim ited In duration t© 20 years. The shorter
the Jlength of the contract, the m ore frequentare the opportunities for com petition.

Th the United K ingdom , the Jaw on com pulsory com petitive tendering required those contracts for
w aste collection had to be betw een five and seven years (subsequently extended t© six-ten years). Under
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the new , “best value”, approach, the Jength of the contract w ill no be Jonger specified. This allow s the
length of collection contracts to be linked to the length of contracts for digposal and treatm ent. D igposal
and treatm ent contracts tend to be formuch longer periods, up t© 25 yvears, to allow for the large capial
nvestm ent n the Infrastructure, such as lncheration plants.

2. Regulation and procurement of solid waste services

The Chaim an noted that the background paper draw s a distinction betw een houschold w aste and
comm ercialw aste, w ith com petition in the m arket only possible forcomm ercialw aste. Thisw as confimm ed
In the subm issions. Th m ost countries household w aste collection is collected by a local m onopoly firm .
This firm is often selected through some form of competitve tendering. The question is how best t©
structure these tendering processes In order to enhance com petition and t© low er the cost and raise the
quality of the services provided. O ther issues Include how t© adjust the price of the sarvices during the life
of the contract and how to address concems about the effect on employment in the transiton t©
contracting-out.

The US subm ission focused on Phoenix, Arizona, a city that illustrates US best practice n
purchasing waste sarvices. Phoenix has sought to enhance the com petitiveness of the tendering process
through a num ber of techniques. First, the city has encouraged additional bidders by w idely announcing
bid opportunities and actively seeking potential bidders. Second, ithas reduced the geographic size of the
contracts by dividing Phoenix into a num ber of zones g0 as not to Iin it the bidding to the largest fim s.
Third, ithas levelled the playing field by setting up a system whersby the com ptroller (the chief financial
officer of the city), has to certify that the publicbid by the in-house provider) is realistic before the bid can
e sulbm itted. Fourth, Phoenix also chose to m aintain som e in-house production capability in addition t©
the external contracting . This partly reflected a concem aboutpotential hold-up issues. tw anted to ensure
that In the eventof a strike against the private provider, they w ould have a fallback service. The num ber of
contracts, w hich can be held by private contractors, is 1im ited. Fifth, perhaps the m ost In portant technique
forprom oting com petition w as to m ake the tender contracts them selves clearw ith regpect to contingencies,
such as: How is quality going t© be assessed? W hat are the penalties for not having high-quality service?
W hat if there is an nteruption of supply? W hat are the rights of the city under those circum stances t©
bring In an altermative provider?

Phoenix has also ntroduced Innovations on how quality is assessed. The city hires m onitors who
go around the city verifying that property is notbeing dam aged, that collection is occurring on schedule
and so on. They have also est@blished a consum er hotline (ie. a 0800 number). h additon, they are
thinking of using survey technigues to establish a baseline and t assess future In provem ents In quality .

Th regard t© adjustm ents to the price during the contract, Phoenix indexes the price for the service
to a cost escalator other than actual costs the operator incurs In providing the service (using the costof the
service would be equivalent o rate-oftetum regulation). h practice Phoenix indexes the contract to the
rate ofw age inflation in thatregion.

h r=gard to employm ent concems, a requiram ent is imposed that if a private it w Ins the
tender, the firm mustofferto the previous govermm entem ployees the chance to w ork forthe new provider.
The new provider does nothave to continue w ith an em ployee who tums out to be unsatisfactory, but the
new providerm ustoffer pbs on a firstrefiisal basis to the people who have been w orking in that finction
before. h addition, em ployees who w eren 't transferred to the new supplier have been offered a first right
to other governm ent positions on a preferred basis. If Jabour disruption is notm inin ised In this way the
opposition to hisw hole process becom es so overw helm Ing that itbecom es difficult to m ove forw ard atall.
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The delegate from N omw ay reported thata 1998 study by the N orw egian com petition authority
showed that 65 percent of the municipalities in Nomway had exposed their waste managem ent to
com petition through competitive tendering. The study found that the cost per subscriber n those
m unicipalites, w hich had used com petitive tenders, w as 3 5 percent low er than those m unicipalities, which
did not use com petitive tenders. Th addition, the study found that costs were 8 1 percent higher in those
m unicipalitiesw hich used n-house services com pared to m unicipalities thathad used services from private
firm s and asm uch as 27 3 percenthigher form unicipalities w hich used “nterm unicipal com panies” — that
s, com panies setup by m unicipalities. T addition, costs w ere low er form unicipalities thathad used open
tenders com pared t© m unicipalities, w hich had used lin ited tenders orprocurem entafternegotiation.

Taly reported on a study of the current regulatory fram ew ork for w aste m anagem ent. A part of
the study ncluded interview s w ith com panies operating in this sector and an n-depth survey of three
towns of average size @mund 50 000 inhabitents) who provide waste services through com petitive
bidding . A round 24 percentof the cities in ialy provide w aste collection services directly by em ployees of
the m unicipality, 30 percent of cities provide w aste services by enterprises controlled by the m unicipality,
and 46 percentby private fimm s. The firm s interview ed clain ed that the m ain com petition issue was that
m unicipalities tended t© contract out waste services In a non-ransparent way . n m any instances cities
prefened to renew the franchise t© the incum bent operator nstead of engaging in com petitive tendering.
Furthemm ore n the cases when they used tendering, itw as carried out in a non-tangparentw ay . The firm s
pointed out that in m ost the successfiil bidder was chosen only on the basis of price, w ith no r=ference
given to the quality of services provided or the capability of the fitn to comply with environm ental
standards. Th addition, m unicipalities do not supervise the quality of the senices provided.

The sam e results cam e out In the three towns surveyed. Th only one of these towns was the
contract given out through true com petitive bidding. 13 firm s participated in the bidding and the fim ,
which won, was a firn from another region. T the second town the bidding was lim ited and only
four com panies participated. T the third town the m unicipality decided t© just renew the license of the
Incum bentoperator. Tn all three of these tow ns, no m onitoring on the quality of the servicesw as carried out
w hatsoever.

The Chaim an noted that com petitive tendering raises a num ber of com plex issues, such as the
controlof quality, the com pleteness of the contract, and the possibility of hold-up . B ecause of the difficulty
In addressing these issues it is In portant, especially when there is an obligation to engage In com petitive
tendering, thateach Jocal governm ent should receive support from the region or the state governm ent in the
tendering process.

T Hungary, local authorities are required t© conduct an open tender, giving an opportunity for
several fim s to m ake bids. Th m ost cases the public enterprises owned by the Jocal authority haswon the
right to continue the m anagem ent of waste. There are m any reasons for this. For exam ple, there m ay be
illegal conducton the partof the Jocal authority, such as setting the conditions in such aw ay that the public
enterprise alone can comply with the term s of the tender. There is cunently a complant before the
Tribunal of First hstance against a Jlocal authority who is alleged t© have preferred its own enterprise.
Under the curnrent regulation there is no lim it to the duration of the contract. Th practice, contracts are
signed for ten years. The requirem ents for a tender and several quality characteristics are enum erated by a
M Inisterial Decree. These important elam ents must be ncluded in any tender contract, In order ©
guarantee a suitable level of quality of the services provided . The quality of services is verified by the local
authority and the environm ental protection authority .

The Chaim an pointed out that although several countries have noted that the Jength of the

contract is related t© the tim e for depreciation of any necessary investn ent;, this assum es thatall nvestm ent
is done at the beginning of the contract. This is not really the case. Th m any cases com panies invest during
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the tim e of the contract, because there are new nnovations available or because there is an enlargem entof
the market. It could be that the sunk Investment in equipm ent is quite lim ited (firm s can lease any
equiom ent they needed, or resell it after the contract has expired) . If this is the case, the period of the
contract could be quite shortand could be inrespective of the period of the nvestm ent.

Another issue is that you have to have a system of ncentives on the com pany to provide high
quality. Such incentives can be m aintained through m onitoring and punishm ents or through a system of
rew ards, such as a reward for acquiring a reputation for providing high-quality services. These rew ards
m ight include a higher possibility for contract renew al or a higher possibility of w iming new contracts
elssw here.

T Finland the national w aste m anagem ent legislation m akes Jocal govermm ents responsible for
the waste that is produced on their teritory. A ccording to the public procuram ent legishtion Which
applies below the EU thresholds) municipalities are obliged t© organise com petitive tendering for the
provision of w aste m anagem ent services. Tn practice local authorities have organised w aste m anagem ent
services In tw o ways — eitherby creating com petition In them arket, orby organising com petitive tendering
In the nom alw ay forw aste m anagem ent services. There are also som e m unicipalites w hich have chosen
both ways and which have am ixed systam of these tw o altematives. This is the case, forexam ple, In the
H elsinkiregion.

There are very few n-house service providers n waste. W aste services are aln ost exclusively
provided by private firm s. A surprisingly large num ber of m unicipalities have chosen com petition in the
m arket (61 percentin 1997).Under this system the Jocal governm ent Jeaves w aste m anagem ent services t©
e organised directly betw een households and business custom ers and the w aste services providers. The
households and businesses pay directly for the services t© the providers. The local govermm ent m ay,
how ever, regulate the m arket. The local govermm entm ay, for exam ple, require that the private com panies
provide services In certain areas and m ay also setm axin um prices if it finds thisnecessary . The system of
com petition In the m arket for waste services has a long traditon in Finland and seem s to have w orked
quitew ell.

The other;, and m ore usual systam , is com petitive tendering organised by the m unicipality itself.
This system is used by 15 percent of m unicipalities n 1997. 24 percent used the m xed system of both
com petitions in the m arket and com petitive bidding organised by the municipality. The length of the
contracts In com petitive tendering is not stipulated by the public procuram ent legislation . Tt can vary, but
must be rasonable n rlation to the mvesmm ents made. The municijpality can choose whether the
custom ers pay for waste services directly t© the municipality or to the waste companies them selves.
A dditionally both price and quality considerations are taken into accountin the tendering process.

R ecently there seam s to be a trend tow ards com petitive tendering . The reasons for thism ovem ent
nclude the enforcam ent and organisation problam s relhted t© the privately ananged com petition n the
m arket systam . There are risks related t© possible non-paym ent by custom ers t© the w aste com panies. T
addition, a study In 1997 show ed thatw aste collection fees were asmuch as 2025 percent low ers under
com petitive tendering com pared to com petition in the m arket. This m ight be due to the econom ies of
density, which are discussed In the background paper. The issue as to which is the m ore efficient approach
should be studied further, and m ay vary from m unicipality to m unicipality.

The delegate from Spain noted that com petitive tendering for w aste services was introduced In
the largest cibes n Span twenty years ago. There were wo reasons for this. First, because the
m unicipalities w anted to give a better service and, second, because the private sectorw anted t go nto the
m arket. Th Spain itwas the construction sector which wanted to enter this m arket. Curnently, n the big
cites there are seven oreightbidders, allbelonging t© the construction sector.
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The US delegate noted that, as in Spam, one of the drivers for com petitive tendering In waste
services n the US was the political em barrasam ent arising from the fact that private com panies w ere
offering to provide the services for less than the In-house providers. T addition, as in Finland, there are
areas of the US where there is competiion In the market for waste services. H istorically, since the
population In the US was 0 soread out there was a period of time when everyone digposed of waste
them selves either by buming it or burying it. Th m any rural areas today, m any people get rid of waste in
theirown dum p orw ith Jocal entrepreneurs. Lastly, n the U S there have been quite a few instances of the
shedding of saervices — where m unicipalities sim ply cease t© provide sarvices, such as waste sarvices, and
rely on people’s good sense that they should have their trash collected. This occurs in am aller mural areas.

T the United K lngdom , under the previous system of compulsory com petitive tendering, the
tender contracts specified n great detail the nputs that the contractors w ere t© use. Under the new systam
of bestvalue, the tender contracts w i1l focus on the desired outputs and leave the determ nation of them ix
of Inputs t© the contractor.

The Chaim an resoonded that such a system ntroduces the possibility of entrepreneurship and
Innovation In the way that services are provided and even in what services are provided, although this
opens up the problem of how to com pare bids. Th general, there is som e value in allow ing the bidders the
oppornity t© propose w hat serwvices w ill e provided.

Sw eden comm ented that it is easier to cbsarve the quality of w aste collection services than m any
other services. Th Sw eden, households are very ready to com plain when the w aste collector does notcom e
or scheduled or when the waste com pany overcharges. Perthaps we can rely on citizens to complamn to
authorities in the event of non-com pliance. Pethaps a Jack of m onitoring is less of a problem 1n this sector.

France explamned the system of quality m onitoring and enforcem ent in France. In the case of
vdelegation du service public”, there are several steps nvolved in ensuring quality . First, at the tim e of the
tendering, the tender docum ents specify criteria regarding quality . Second, once the enterprise is chosen on
the basis of its offer, there is a negotiation over the tarm s of the tender contract and quality objctves
which are determ ned. The enterprise, which provides the service, m ust sulom it an annual report on the
execution of the sarvice and whether or not these objectives have been attained. The local authority
determ ines if the objectives ithas sethave been reached and w hether to apply the penalty sanctions agreed
In the begining . The local authority alw ays has the possibility of revoking a contract of this type, in the
nam e of the public intarest. If the contract is revoked due to fault on the part of the contractor, such as
failure to m ecet the cbjectives, the obligation t© Indem nify the contractor is either reduced orelim nated.

I France, n order t© exploit econom ies of scale and scope anall villages are strongly
encouraged to combine into associations In order to purchase local services pintly. There are different
types of these associations of Jocal authorites. The first type of grouping, known as “a vocation unique”,
are form ed for the purpose of purchasing a single service, such as the provision of w ater or the collection
of waste. The size of these grouping depends on the will of the Jocal authorities. O ther groupings “a
vocation multiple” com bine purchasing of the treatm ent of w ater and w aste and other services. There is
also a more fundam ental kind of htegration known as “communauté de communes” or “communauté
urbaine” underwhich them en berauthorides m ustdelegate certain responsibilites to the association.

3. Market structure and competition issuesin solid waste collection
The Chaim an raised the issue of how t© ensure that there are a sufficient num ber of viable

bidders on an on-going basis. This concem was raised by the U S In regard to Phoenix, w hich has found the
num ber of potential bidders dropping over tin e.
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The U S acknow ledged that there has been considerable consolidation am ongst the private w aste
providers so that there arenow only a few . Buteach w ill typically be active n each localm arket, collecting
waste from comm ercial and ndustrial establishm ents even if they are not participating In residential
collection . C om petition problam s have particularly arisen in w aste digoosal, prim arily due to the rise of the
environm ental concems. B efore environm entaliam becam e an in portant consideration each m unicipality
had its own waste digposal site. These have been discontinued and consolidated, giving rise t© concems
overaccess to the ram aining disposal sites.

Enforcem entactions in the U S have been In 3 scparate areas:

@) First, there has been som e hard-cord cartel activity by private fim s providing comm ercial
and wll-off services in Jocal markets. This has tgken the form of prce-fixing, market
allocation and som e bid rigging. ("Comm ercial services” refers to the collection of containers
from one-ten cubic yards, while “roll-off services” refers to larger containers up to 40 cubic
yards).

(b) Second, there have been a couple of m onopolisation cases against lJarge national firm s which
provide solid waste sarvices. As an illustration, In 1996 the DOJ brought a case aganst
Browning-Ferrs, which was the second largest company in the US In the am all container
m arket. This was considered a separate m arket from non-contanerised w aste collection and
from roll-off services.M onopolisation w as alleged t© have occuned in tw o city m arkets. The
com pany had a m arket share In excess of 60 percentand had m aintained that share in excess
of ten years. These are markets with substantial entry barmders derived from m ninum
efficient scale and the need t© have a sufficient num ber of custom ers and a sufficient route
density to provide an econom ic service. The particular conduct that w as challenged In these
cases concemed the contracts betw een B row ningFerris and an all custom ers. The contracts
had certain clauses, which had the effect of excluding com petitors by raising entyy barrers.

- the contracts required that the com pany had the right to collect all of the custom ers refuse
(so that the custom er could notusem ore than one w aste services provider;

-the conttacts had an inital term of three years w hich w as considered too lengthy’;

- there was an autom atic extension of this threevyear trm unless the custom er, writing
60 days In advance of the end of the contract, requested to change and end the contract.
There w ere very onerous dam age provisions if the custom er changed earlier than the three
years ordid notuse the 60 daysw ritten notice provision;

- the form at of the contract w as such that all these onerous term s were In am all print. The
DO J had evidence thatwhen m any of these an all custom ers signed the contract they didn 't
know thatthey wouldn ‘the able to getoutof the contract;

- the consent decree In this case required changes In the existing contracts and changes in
future contracting practices.

(©) Third, there have been a number of m ergers In this ndustty. The m ost recent m exger, n
July 1999, mvolved the acquisition by A 1lied W aste (the third Jargest com pany in the US) by
BrownigFerrs (the second largestcom pany) — a $9 5 billion acquisition . Thisw as review ed
by the DO J and approved subjkct to the condition that the com pany divest som e $500 m illion
worth of services in 18 m etropolitan areas in 13 states in the an all contaner hauling m arket
and the disposalm arket. The D 0 J found that in these 18 m arkets the acquisition would lead t©
a simation w here there w ould be only tw o-three com panies and a serious risk of co-ordinated
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pricing. The D O Jnoted serious entry barrers forhauling — w ith m any Jong-t=m contracts and
the possibility the incum bents could price-discrin nate to keep out new entrants. In the
disposalm arket the envirorm ental concemsm ake new entry very difficult.

Japan discussed a case mvolving adm histrative guidance w ith regpoect to the prices of garbage
bags. Sam e Jocal governm ents in Japan oblige households t© use gpecific garbage bags w hose specification
is determ ined by the Jocal govermm ent. Som e local govermnm ents also license sellers ncluding retailers and
w holesalers of these garbage bags. Som e Jocal governm ents also m ake recom m endations on the retail and
w holesale selling price. The JFTC considers that this induced retail price m aintenance and so requested the
Jocal govermm ents Involved casing such adm nistrative guidance.

Another case nvolved a violation of the AntiM onopoly A ct. This case Involved the Sapporo
environm ental m anagem ent association. That is a ttade association com prising firm s engaged In Industrial
w aste m anagem ent. The association decided thatm em ber com panies should refrain from m aking sales t©
custom ers of otherm em bers. The JFTC issued a decision to the association in violation of section 814 of
theAM A .

There was also a case of bid riggng In the procurem ent by local govermm ent of garbage
hcnemtors for non-ndustrial waste. Five majpr companies n the field of manufacture of garbage
hcherators fornon-industrial w aste congpoirad t© fix bids In com petitive bidding and in the sulom ission of
costestim ates to public entities regarding the cost of building garbage incinerators. Prior to sulm ittng the
bids they decided who would win the bidding. Th August 1999 the JFTC issued a recomm endation
claim ing a violation of section 3 of the AM A . The association did not accept the recomm endation of the
JFTC and a hearing procedure isnow underw ay .

Ih the Slovak Republic, municipalies can provide public services either thmough the
establishm ent of their own public utdlity @lthough this is rare) or through the selection of one ormore
private firm s. The m ain regulation goveming these m atters is the Jaw on public procuram ent. This Jaw
seeks to ensure that the procurem ent processes are as trangparent as possible and that all bidders have the
sam e rights and regponsibilities. The m ost trangparent m ethod for choosing a firm to provide services
seam s to be a public tender. The Jaw on w aste m anagem ent holds that a m unicipality is considered t© be
the producer of w aste arising w ithin its territory and is regoonsible for the m anagem entand digposal of that
waste.

N orw ay noted that itwas concemed about tw o practices — the favouring of Jocal suppliers and
cross-subsidisation . C ross-subsidisation can occurbetw een protected and com petitive activities and also, In
the case of an In-house provider, between the com petitive activity and other unrelated activities. The
pmblam of local favouring is quite w ell docum ented by the N orw egian com petition authority ("NCA ”).
11993 the NCA exam ined the procuram ent processes of Nomw egian m unicipalities and found that
177 municipalides (@bout 75 percent) reported that they favoured local suppliers. h a 1996 study only
70 reported that they had changed theirpolicies. This is still a grave problam . Thism ightarise because the
m unicipality wants to be seen t© be exposing its services t© com petition (© assure citizens that it is trying
to get them ost out of the taxes), butat the sam e tim e also favouring local production, in order to m aintain
personal relations, avoid having t© take the blam e for unem ploym ent, or perhaps as a result of vested
nterests n local com panies.

The r=port of the N ordic countres on com petition exposure of local services discussed three
possible mitatives. One is t© forbid the municipalides own production units from competing in
com petitive m arkets. The report considered that this w as notw ise advice because such com panies m ight
enhance com petition in m arkets w ith im perfect com petition. Furtherm ore, a restrictive position tow ards
such entry m ightm ean thatm unicipality refrain from exposing their in-house production t© com petition at
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all. The Nordic W orking G roup how ever stressed that m unicipal production units m ust operate on equal
term s w ith private com petitors. Th-house production should be organised as a separate lim ited liabilityy
com pary operating under the sam e conditions as a private com parny, m eaning inter alia, that the com pany
musthbe able t© go bankrpt. h regard to the third nitative, the W orking G roup considered that the Iaw on
public procuram ent is an in portantm eans to ensure com petitive neutrality . C om petition authorities should
try to strengthen the sanctions for transgressions of this law and should them selves be volved In the
enforcem entof this law .

France presented tw o cases broughtby the C onseil de Ja C oncunence In the w aste sector in 1998.
The m arket forw aste collection in France is very concentrated. The Jargest operator, Compagnie Generale
Des Eaux (@ subsidiary of V ivendi) has 49 9 percentof the m arket forw aste collection in the Tle de France
region, while Lyonnaise des Eaux, the second Jargest, has 33 5 percent. Three an all cperators have m arket
shares of 2 8 percent, 5 5 percentand 1.7 percent regpectively .

D ecision 98 /242 of the C onseil concemed a case of m arket division betw een the m ajor operators.
This agream ent m ade use of the fact that local authorities typically sought litfle nform ation about the
organisation of the m ajorw aste collection groups. T this case the operators on the m arket sulom itted bids
w ithout inform ng the local govermm entof their econom ic 1inks to each other as partof larger groups.

The second decision, decision 98,261 of O ctober 98, is related to the activites of a professional
association which represented enterprises active In the w aste treatim ent sector (of which there are relatively
few ) . The association co-ordinated a rise In the price of w aste digposal services by nstructing itsm em bers
o pay t© itan additional surtax forwaste treatm ent, n the am ount of ten percent of the satutory tax.
addition, the C onseil determ ined thata subsidiary of V ivrendihad abusad its dom inantposition n the w aste
treatm ent m arket. This subsidiary alone treated 54 percent of the waste of the Tle de France region and
59 percent of the treatm ent of “controlled w aste” . The anticom petitive practices alleged nclude ncreasing
the price and discrim nating against firm s w hich w ere notm em bers of the group . The sanctions In posed In
this case w ere Jarge, minning to severalm illion francs.

Australia noted that the Australian Competition and Consumer Comm ission ("ACCC”) is
currently prosecuting tw o cases involving price fixing in w aste collection and has nvestigations underw ay
relating to prce-fixing In waste digposal. The national, sate and terditory govermnm ents have agreed to
promote the adoption of the National Competition Policy, which nclude the competitive neutrality
principles. This nvolves review Ing the provision of services by Jocal governm ents, leading to an opening
up of the provision of these services.

4, Conclusions

The Chaim an brought the roundtzble t© a close noting the im portantrole of Jocal governm ents in
the econom y. The first part of the roundtable addressed the ncentives on local govermm ents t© organise
their local services efficiently . This discussion highlighted that Jocal governm ents do not necessarily have
the right ncentive t© engage In procuram ent and contracting out efficiently . Tt appears that the higher the
level of control that Jocal govermm ents have over their own revenues the higher their ncentive to organise
Jocal services efficiently. W hen local governm ents have a soft budget constraint they have difficulty
In posing a hard budget constraint on their own service providers. A s a result these service providers do not
necessarily have costm nin isation objctives — instead they seek t© m axim ise em ploym ent, revenue, or
rent sharing asw e have seen w ith state-owned enterprises n the other sectors thatw e have studied (such as
il ays).
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W aste services can be divided into tw o m arkets — housshold w aste services, w here com petition is
alm ost unknown and comm ercial and industrial services, where competition is quite common. M any
countries have extensive experience w ith com petitive tendering. T the light of the m ove of som e countres
(such as Maly) towards mandatory competitive tendering, the experience of the United K lngdom is
In portant as it highlights that com petitive tendering is not a sinple solution or a cureall, but must be
handled carefully, w ith attention t© the details of the tendering process and the tender contracts.

Th partcular, it is im portant that attention be given to how quality w ill be m antained. Once a
service is contracted out to a private com pany that com pany w illhave a strong ncentive to Increase profits
by reducing quality. One way to provide an incentive for quality is to include a reputation for quality as
one of the criteria for selecting a sarvice provider. Tn this way providing high-quality service would
Ibecom e an endogenous objective that the firm pursues in order to w In othercontracts. A difficulty w ith this
approach is that itreduces the trangparency and objectivity of the process of selecting a service provider.

C am petition authorities have been active in this sector, both as enforcem ent authorities and also
as advocates for com petition in this sector. A s com petitive tendering becom esm ore comm on there w illbe
an on-going role for com petition authorties n the legislative process to ensure that tenders are organised
In am annerw hich ensures a high level of com petition and high-quality of services.
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AIDE-MEMOIRE DE LA DISCUSSION

1 Lerobledescollectivitéslocales danslarégulation des services et la passation des marchés

Le Président souligne que Jes collectivités Jocales jouentun dle In portantdans Ja régulation des
services et Ia passation des m archés publics. M ais elles ne sont pas toujurs suffissmm ent ncitdes a
prom ouvolr Ja concunence ainsi que lefficience et Ja qualitt des services. La fiscalit® locale nest
généralem ent pas Jeur seule source de recettes, ce qui affaiblit Ja pression exercée par les contrbuables
pour les Inciter a utdliser efficacem ent Jeurs ressources. En Talie etau R oyaum e-Uni, Ja part des déoenses
des collectivités Jocales couverte par leurs recettes propres est nférieure a 40 pour cent. Dans de telles
conditions, Ja contrante budgétaire pesant sur Jes collectivités Jocales est fable, ce qui ncite Jes politiciens
Jocaux a mettre laccent, dans leurs promesses aux électeurs, sur le développem ent des services et
1sm élioration de Ja qualit?, m ais non sur la ré&duction des colits.

Pour ram &ier a ces problam es, beaucoup de pays Inposant aux collectivités locales certaines
exigences qui, soit Jes obligent directam enta se m ontrer plus efficientes, soit les y Incitenten durcissantla
contaihte budgétaire a laquelle elles sont soum ises. A ux EtatsUnis, par exem ple, il est le plus souvent
hterditaux adm nistrations Jocales de conserverun déficitbudgéaire.

Le délégué des EtatsUnis présente une liste des facteurs qui peuvent inciter les collectvités
Jocales a faire preuve defficience en m atere de passation des m archés et de régulation des services. Le
pram der est lexigence d &quilibre budgéaire. C et équilibre est généralan ent in posé par Je gouvermean ent
de 1Etat. Cela n&m péche pas la collectvité Jocale d am prunter pour am éliorer ses éguipan ents m ais elle
nestpas autorisée a consarver un déficit pendantune période prolongée. Le deuxiém e facteur estceluides
contraintes auxquelles sont soum is Jes en prunts sur le marché des capitaux. Les collectivités Jocales
an pruntent, pour am éliorer Jeurs éguipam ents, sur les marchés financiers ordhaires. Les obligations
quklles &n ettent sont notées avec soln par des agences de notation selon le degré de responsabilitd
budgétaire dont fait preuve Ja collectiviteé Jocale. Les collectvités qui nbnt pas des finances saines se
trouvent ansi pénalisées sur Je m arché obligataire. Le troisiam e facteur ncitenta 1efficience, quidéocoule
de 1idée de Tiebout, est que les collectivités Jocales sont en concurrence les unes avec les autres pour ce
quiestdu choix par les entreprises et Jes citoyens de Jeur lieu d établissam ent. D ABssez nom breux travaux
de recherche économ ique dans ce dom aine m ontrentque Jes com m unautés quioffrenta Ja fois des services
de qualit® et une fiscalit?® réduite atbirent Jes entreprises et Jes particuliers. Q uatriem em ent, dans les cas
extrém es, siune adm nistation locale ne se com porte pas de facon regoonsable sur le plan budgétaire, elle
peut étre prise en m ain par le gouvermnen ent de 1Etat. Le cas skstproduita W ashington etaNew Y ork.
C lnquiem em ent, lefficience dans lJa foumiture des services Jocaux revét de 1'mportance sur le plan
politique. Toutun segm entde la population y voitun agpect fondam ental d tine bonne gestion politique. Le
demier facteur, enfin, conceme les m odalités des tansferts opérés par le gouvemean ent central et les
gouvemean ents des Etats. A ux EtatsUnis, on tend a privilégier désom ais, au niveau f&déral, Je system e de
lenveloppe globale. L affectation des fonds versés n bstpas goéeifiée, de sorte que si Ja collectivitg Jocale
parvienta réduire Je colitdin service, elle pourra offrir davantage de services ou alléger Jes in pdts Jocaux.
En outre, beaucoup de subventions f&dérales sont assortes de lexigence de recettes Jocales équivalentes,
afin qun effort fiscal Jocal vienne r¥duire 1'incitation a quén ander des subventions.
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Pamm ices divers facteurs, lexigence dn budgeten équilibre estsans doute Ja plus contaignante.
Chague fois que les EtatsU nis entrent dans une période de récession, les collectivités Jocales connaissent
une crise budgéaire qui les oblige a reconsidérer Ja m aniere dont elles assurent les services locaux. Ces
crises périodiques entrahent une constante ram ise en question de Ja nature et des m odalités des services
foumis.

Le Président releve qulne autre forme de discipline Inposée aux collectivitds locales est
1lbbligation qui leurest faite, au R oyaum e ni, d brganiserdes appels d bffres pour la foumiture de cerains
services Jocaux. C ette obligation, qui existe depuis 1986, esten voie d Bre ran placée parune autre, quiest
celle de Ja recherche du m eilleur rapportqualitt-prix ("best value").

Le Royaum e-Uni précise que lbbligation d&ppel dbffres visait a rdduire le colt des services
publics locaux. C ertes, elle a eu ceteffetm ais elle sest aussi traduite, au boutdun certain tam ps, par une
baisse de Ja qualit® des services. L Exigence du m eilleur 1apport qualidprix ("best value") a pour cbiet
déam éliorer Ja qualit® des services Jocaux tout en m aintenant Jle prix le plus juste. Dans lavenir, lppel
dbffres devra en principe ére privilégié m ais il ne sera plus obligatoire. Selon Ja nouvelle approche, Jes
services des collectivités Jocales seront soum is a un audit, destiné a vérifier qu ils r¥pondenta des criteres
defficacité, d économ ie etde qualitt m axin um . L &xam en des services des collectivités Jocales sera confié
a un organe relevant du gouvernem ent central, Ja C omm dssion daudit. Sicette comm ission estim e que les
Services ne présentent pas le m eilleur rapport qualittprix, elle ordonnera a la collectivité locale de les
am éliorer. D ans Jes cas Jes plus graves, elle pouna ntervenir et ram placer ke presta@aire du service parun
autre.

Dans le nouveau systtm e, comm e dans lancien, il sera perm is aux sociét@s gppartenant a la
collectivité Jocale de participera Ja procédure d sppel d bffres. C es entreprises publiques Jocales ram portent
souvent Jesm archés. En fait, certaines collectivités Jocales paraissentm anifesterun préjugé en leur faveur,
ce qui tend a dissuader les entreprises privées de concourdr.

Le Président note que le gouvemen ent italien a égalan ent proposé récamm ent 1l'ntroduction
dine procédure sin ilaire d sppel d bffres obligatoire. La France, de son cdtg, a une loiquiregle les appels
dbffres relatfs a lJa oumiture des services Jocaux, mais n'inpose pas lbbligation de recourir a cette
procédure.

Le dé¥gué de Ia France explique que, dans son pays, il existe trois m odes de foumiture des
services Jocaux. Le pram Jer system e est celuide Ia régie directe, selon lequel Ja collectivité Jocale assure
ellem é&m e le sarvice en utlisant ses propres agents. Ce system e devient de plus en plus rare, et il est
presgue nexistent dans Je cas du traitem ent des déchets car Ja gestion des déchets exige des com pétences
techniques spécialisées. Selon Je deuxiam e system e, celuide Ja délégation de service public, Ja collectvité
Jocale délegue Je soin de foumir un service public (&l que le taitem ent des déchets) a une entreprise,
suivant une procédure réglée par Ia loi. Il existe un toisiEme systtme, celui du marché public, qui
com porte Ja sélection dlne entreprise par une procédure d sppel d bffres. La différence entre Ja délégation
de service public et Je m arché public réside essentiellem ent dans Je m ode de r@m unération du presataire.
Dans le cas de Ja délégation de service public, lentreprise sélectionnée est rém unérée pour une part
substantielle soit directam ent par les usagers, soitpar Ja collectivite Jocale en foncton du chiffre d affaires
de lentreprise. D ans Je cas du m arché public, Ja collectivité Jocale paije directam enta lentreprise Je service
foumi. D ans Je secteur des déchets, Jes deux system es coexistent.

Une loiadoptée en 1993 vise a accroire Ja transparence et Ja concurrence dans Jes délégations de
service public. Précédem m ent, Jes contrats conclus entre Ja collectivité Jocale et lentreprise éaient souvent
de tres Jongue durée etne haissajentquline place 1im itde & Ja concurrence. Selon Je nouveau system e, ilest
prévu une procédure précise dem ise en concurrence, In posant certaines form alitds quanta la publicit? a
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donner aux conditions etm odalités de Ja délégation et aux criteres — de prix aussi bien que de qualit® du
service —selon Jlesguels 1entreprise sera sélectionnée. Une comm ission ndépendante exam fne Jes offres et
décide quelle est lentreprise qui offre Je m eilleur rapport qualid-prix pour Ja foumiture du service. Point
In portant, Je D Irecteur général de la DG CCRF participe aux travaux de Ja comm ission, son rdle éantde
détecter Jes pratiques anticoncurrentielles (elles que Jes ententes entre entreprises) etde sassurerquiily a
bien &yalit’ de traitam ent des candidats. La Joi Iin ite aussi Ja durde des conventions de délégation, en
fonction du Japs de tam ps nécessaire a 1am ortdssem ent des éventuels investissam ents nidaux. En outre,
lentreprise délégataire doit présenter chaque année un rapport sur Ja situation financiere du service public
quklle foumit et sur Ja qualit de celui-ci. C e digpositif Egishtf représente un progres in porant pour ce
quiestde I'ntroduction de Ja concurrence dans Jes services Jocaux etde lam élioration de la transparence.

D ans Jes rares cas ou Jes collectivitgs Jocales foumissent Je service ellesm é&m es en régie directe,
Ja nouvelle Joine Jes nbblige pas a recourira Jam ise en concunrence. La collectivité Jocale peut créer sa
propre entreprise (Une sociét® déconom ie m ixte, dans lagquelle elle a une participation) mais cette
entreprise doitentrer en concurrence avec les entreprises privées sielle souhaite foumirun service public.

Le Président note quen Tlande et aux PaysBas aussi les collectivités Jocales bénéficient de
transferts In portants du gouverneam ent central et se dam ande si Ja question de 1efficacité de Jeur gestion ne
skstpas égalam ent posée dans ces pays. Il nvite d sutres pays encore a sexprin er sur les facteurs ayant
une ncidence sur le choix de Ja durde du contrat et sur Jes procédures d ajustam ent des prix en cours de
contat.

L Tande r&pond que Ja plupart des collectvités Jocales d Trlande ont extermalis? Ja collecte des
déchets, ce qui a eu pour résultat dsm éliorer Ja qualit® et 1efficacit® du service, m ais non de r¥duire les
prix pour le consomm ateur. N éarm oins, les consomm ateurs sont satisfaits parce que les déchets sont
collect®s au pur dit, v compris les purs fEriés, ce qui contraste de facon spectaculaire avec le system e
antérieur, quin &@aitabsolum entpas fiable.

Les PaysBas ndiquent que Je gouvemean ent central néerlandais a essayé d am éliorer 1efficacit®
de 15dm histration Jocale en réduisant les transferts faits aux collectivitds Jocales. L adjudication sur appel
d bffres et 1extemalisation des services sontde plus en plus courantes aux PaysB as.

En Suisse, conform ém entau principe de subsidiarit®, Jes services ayant trait aux déchets relevent
des cantons etnon du gouvermenm ent f&déral. Le gouvemean ent f&déral peut accorder des subventions dans
ce dom aine m ais uniguem entpour Ja construction des insallations de gestion des déchets, a 1exclusion de
la foumiture du service Juim ém e. Un canton peutchoisir d nstaurerun m onopole régional des services de
déchets et am pécher Jesm énages et Jes entreprises de choisir Jeur propre fourmisseur. C ela peut se traduire
par des différences de prix appréciables entre Jes différentes régions. Il reste encore beaucoup a faire pour
Iibéraliser Ja foumiture des sarvices de déchets, en v htroduisant des pratques de concurrence et
defficience.

En Norvege, les comm unes peuvent choisir librem ent Ja durdée des contats attrlbués. Cela Jeur
perm et de m oduler ces contrats de m aniere a stim uler Ja concurrence. L Attribution de contrats de Jongue
durdée couviant un tEmitoire éendu est plus avantageuse pour lentreprise adjudicataire et constitue une
Incitaton a participer a lappel dbffres.M ais un territoire trop éendu peut dissuader Jes petites entreprises
de soum issionner. 11 existe sans doute pour chaque contrat une échelle optim ale, qui dépend des services
faisant 1bbetde 1appel d bffres.

Les EtatsUnis fontobserver que Jes quelques villes quiont réfléchi a Ja question de Ja durée des
contats se sont surtout nterrogées sur Je tem ps qu il fAllait pour am ortdr Jes égquipem ents requis. La durée
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des contrats est fixée en fonction de Ja période d &m ortissam ent. Pour lenleveam ent des ordures, Je contrat
esthabiuellem entde trois a cing ans, durée quicorresoond a Ja période d sm ortissem entdes bennes.

En France, Ja Joide 1993 établit pour les conventions de délégation une durée m axinum , quiest
fonction de Ja période d &m ortissam ent des actifs. Pour les usines d ncinération des déchets, par exem ple,
cette durée peut atteindre de dix a 15 ans. En tout éat de cause, Ja durde des conventions est 1in ide a
20 ans. Plus le contratest court, plus Jes occasions dem ise en concurrence sontnom breuses.

Au Royaum eUni, Ja Joi éablissantune obligation d ppel d bffres prescrivaitpour Jes contrats de
collecte des déchets une durée de bScing a ssptans (portde ensuite a six-dix ans). Selon Ja nouvelle
approche, celle du m eilleur Epport qualitdprix ("best value"), la durde du contrat ne sera plus spéeifide.
C ela pem ettra de lier Ja durée des contrats de collecte a celle des contrats d évacuation et de traitem ent.
C es demiers contrats ont tendance a ére conclus pourune période beaucoup plus Jongue, quipeutateindre
25 ans, afin de tenir com pte des im portants nvestissam ents d 'nfrastructure requis, pour les insallations
d'ncinération parexem ple.

2. Régulation des services de déchets solides et passation des mar chés

Le Présidentnote que Je docum entde référence éablitune distinction entre Jes déchets m énagers
et Jes déchets comm erciaux, Ja concurrence "sur Je m arché" nétant possible que pour ces demiers, ainsi
que lbnt confirm € les comm unications présentées. Dans Ja plupart des pays, la collecte des déchets
m énagers estassurée parune entreprise Jocale jpuissantd un m onopole. C ette entreprise est souventchoisie
selon un system e dadjudication dlne form e ou dune autre. La queston qui se pose est celle de savoir
comm ent structurer au m Jeux le processus d dppel d bffres pour am éliorer Ja m ise en concurrence et pour
abaisser le colitetélever Je niveau de qualite des services foumnis. D Sutres questons concement Jam aniere
dont il convient dajuster le prix des services en cours de contat et de gérer les ncidences de
lextemalisation sur lem ploi.

La comm unication présentée par les E tatsU nis est centrée sur Ja ville de Phoenix, dans 1A rizona,
quioffre une illustration des pratiques Jes plus perform antes des E tatsUnis en m atiere d achat de services
de déchets. La municipalitt a cherché par divers m oyens de rendre le processus dappel dbffres plus
concurrentiel. Tout dabord, elle a suscit® de nouvelles soum issions en donnant une large publicit® aux
appels dbffres et en recherchant activem ent des candidats. En second lieu, elle a r&duit Ja couverture
géographique des contrats (en divisant Ja ville en plusieurs zones), de m aniere a ne pas attrer unigquean ent
les grandes entreprises. Troisiem em ent, elle a placé les entreprises sur un pied dé&galit® en nsttuant un
system e selon lequel le contrdleur fnancier (a principale autorit® fnanciere) de Ja ville doit certifier que
Ibffre de lentreprise publique (e foumisseur maison) est réaliste avant quelle puisse ére présentée.
Quatriém em ent, Ja municipalit® a aussi veillé & conserver une cerane capaci? de producton nteme,
parallelem ent a latrbution de contrats extemes, afin de se mettre a labri d&ventuelles pratiques de
"hold-up". Elle voulait se m énager la possibilit® d assurer Ja releve en cas de greve contre le presataire
privé. Le nombre de contrats pouvant avoir pour tilaires des entrepreneurs privés est lim 2.
C Inquiem em ent, Jem oyen, sans doute, Je plus in portantde prom ouvoir Ja concurrence consiste sans doute
a prévoir dans les contrats eux-m @n es diverses éventualités, en répondant clairam ent a des questions
comm e celles¢i : Comm ent Ja qualit® sera-telle évaluée ? Q uelles seront Jes sanctions au cas ou la qualit®
du service ne serait pas satisfaisante ? Q ue se passera-tHil en cas d ntenuption du service ? Dans quelle
m esure la ville aura-telle le droit, en pareil cas, de faire assurer le service parun autre presa@aire ?

Lamunicipalit® de Phoenix a aussi Imové en m atiere de contrdle de Ja qualité. Elle em ploie des

Tnspectaurs quiparcourent Ja ville en vérifiantqu iln estpas causé de dégradations, que Ja collecte a lieu au
moment prévu etc. Elle a aussim is a Ja disposition des consomm ateurs un num éo d gppel gratuit pour
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faire connaitre Jeurs réclam ations. En outre, elle envisage davoir recours a des technigues d enquéte par
sondage pour déterm nerun niveau de référence etévaluer les futures am éliorations qualiatives.

En ce qui conceme les ajustam ents de prix en cours de contrat, le facteur de colit sur lequel =
m unicipalitt de Phoenix indexe le prix du service nestpas Je colit de foumiture effectf pour lexploiant
(ndexer le prix du service sur son colt équivaudmait a r¥glem enter les taux de rendement). Dans =a
pratque, Jes contrats sont indexés sur Je taux d Inflaton des salaires dans Ja région de Phoenix.

En ce qui conceme les préoccupations relatives a lamploi, si le marché est attribué a une
entreprise privée, celle-ci doitoffrir aux anciens agents m unicipaux 1a possibilité de travailler pourelle. Le
nouvesau presa@aire nestpas tenu de garder a son service un ancien agentquine donnemitpas satisfaction
m ais il doit offrir en priorité a ceux quiexécutaientprécédem m ent les thches externalisées Ja possibilité de
travailler désorm ais pour lui. En outre, les agents quine sontpas an bauchés par Je nouveau foumisseur
sontpriortaires pour obtenirun nouvel em ploidans 1adm nistration . Silbon ne veille pas ainsia r¥duire au
m ninum Jles perturbations provoquées au niveau de 1em ploi, le processus d extemalisation des services se
heurtera a une opposition telle qu il risgue d en étre com pletem entparalysé.

Le délégué de Ja Norvege signale quil ressort dune étude réalisée en 1998 par lautorit®
norvégienne de Ja concurrence que 65 pour centdes comm unes de N orvege ontadopté un system e dem ise
en concurrence pour Ja gestion des déchets, sous Ja form e d gppels dbffres. L étude m ontre que, dans les
comm unes ayant ainsi adopt® une procédure d dppel dbffres, Je colt par usager est inférieur de 3 5 pour
centa ce qu il est dans Jes comm unes n Syant pas recours a cette procédure. En outre, on a constat@ que
dans Jes comm unes qui utilisent des services m aison, Jes colits sontde 8 1 pour centplus élevés que dans
celles qui font appel a des entreprises privées, et qu tils sont jusqué 27 3 pour cent plus élevés dans les
comm unes qui ont recours aux services de "sociétgs nterm unicipales", cesta-dire de sociétés créées par
Jes m unicipalités. D autre part, Jes colits sontplus faibles dans Jles comm unes qui procedent a des appels
dbffres ouverts que dans Jes comm unes qui appliquent des procédures d&ppel dbffres restrelnt ou de
m arché de gré a gré.

L Talie rend compte dune étude concemant le cadre réglem entaire actuel de Ja gestion des
déchets. Une partie de 1&tude a trait a des entretiens conduits aupres de sociétés opérantdans ce secteur et
a une enquéte en profondeur portant sur trois villes de taille m oyenne (eviron 50 000 habitants) qui ont
recours a des appels dbffres pour la oumiture des services de déchets. Environ 24 pour cent des villes
Ialiennes assurent les services de collecte en régie directe, 30 pour cent ont recours a des entreprises
contrdlées par Ja municipalit®, et 46 pour cent font appel a des entreprises privées. Les entreprises
hternogées ont déclaré que Je principal problem e de concurrence éait celui du m anque de trangparence
dans lattribution des contrats. D ans bien des cas, Jes villes préferent renouveler Ja concession du ttulaire
plutHt que dbrganiser un appel d bffres. Par ailleurs, Jorsgu elles procedent a un appel d bffres, celui-cine
e déroule pas dans des conditions de transparence. Les sociétés ont fait observer que, le plus souvent,
1sdjudicataire é@ait choisi uniquem ent sur lJa base du prix, sans qu il soit fait r¥férence a Ja qualit® des
services ni a lsptitude de lentreprise a se conform er aux norm es de protecton de lenvironnem ent. En
outre, lesm unicipalités ne surveillentpas Ja qualité des services foumis.

L enquéte réalisée dans Jes trois villes a donné Jes m é&mn es résuliats. Dans une de ces villes
seulam ent, Je contrata é attribué a Ja suite dun appel d bffres réellam ent concurnrentiel. T reize entreprises
y ont partcipé et Je marché a é adjugé a une entreprise dune autre région. Dans Ja deuxiem e ville, il
sagissait dun appel dbffres restreint, auquel quatre sociéds seulem ent ont participé. Dans la troisiem e
ville, Jam unicipalité a sin plem entdécidé de renouveler Ja licence de lbpérateur en place. D ans aucune des
trois villes 1ln & ét# procédé a un suiviguelcongue de Ja qualité des services.
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Le Présidentnote que Ja procédure d gppel d bffres souleve plusieurs problem es com plexes, tels
caux du contrdle de I qualit’, de Ja compktude du contrat et du risque de "hold-up". Du fait de la
difficult® de ces problam es, il Inporte, Jorsque loppel dbffres est obligatoire, que la collectivié locale
bénéficie pour Ja m ise en e uvre de cette procédure dun soutien des autorités de Ja région ou de 1E@at
concemé.

En Hongrle, les collectvités locales sont tenues de procéder a un appel dbffres ouvert,
perm ettant a plusieurs entreprises de soum issionner. D ans Ja plupart des cas, cest lentreprise publique
appartenanta la collectvité Jocale quiram porte le droitde continuer a gérer les déchets. Lies causes en sont
multples. A Insi, cela peut tenir a une facon de procéder illégale de Ja collectivitd Jocale, qui fixe par
exam ple des conditions telles que seule 1entreprise publique est en m esure de sy conform er. Le Tribunal
de pram i&re nstance est actuellem ent saisi dune plainte a lencontre dune collectivité locale qui aurait
favorisg sa propre entreprise. La réglan entation en vigueur ne fixe pas de lim ite a Ja durée des contrats.
Dans la prmatgue, ceux-ci sont signés pour dix ans. Les conditons dadjudication et diverses
caractéristiques de qualit® sont prescrites par décret m nistériel. C es élém ents in portants doivent figurer
dans tout contrat d adjudication, afin de garantr un niveau de qualit® approprié des services foumis. La
qualité des services estcontrdlée par Ja collectivité Jocale et lautorite de protection de lenvironnen ent.

Le Président releve que plusieurs pays ont ndiqué que la durde du contrat éait lide a la période
dam ortissam ent des Investssam ents requis, Je postulat éant que tous les nvestissam ents sont effectués au
début du contrat. Cela ne corregpond pas a Ja réalité. Dans bien des cas, les sociétés procedent a des
Tnvestssam ents en cours de contrat, a Ja suite d'nnovations nouvelles ou dun élargissam ent du m arché.
Les Investissam ents a fonds perdus en équipem ent sontparfois tres 1in itds (les entreprises pouvant louer le
m atgriel dontelles ontbesoin selon une form ule de créditlbail, ou le revendre gpres lexpiation du contrat) .
En pareil cas, Ia durée du contratpournaitétre tres breve et ndépendante de Ja période d sm ortissem ent.

Un autre ponnt est quin mécanism e dinciation est nécessaire pour obtenir de lJa sociés
adjudicataire quelle foumisse des services de qualité. Il peut sbgir dun systtme de contrdles et de
sanctions, ou encore dun system e de récom penses, quand la société sest acquis une répoutation de qualit?,
parexem ple : Ja récom pense pourta consister alors en des chances accrues de renouvellam entdu contratou
dbbtention de nouveaux contrats ailleurs.

En Finlande, Ja l&gislation nationale sur Ja gestion des déchets attribue aux collectvités Jocales Ja
responsabilité des déchets produits sur Jeur terrtoire. Selon Ja lgislation régissant Ja passation desm archés
publics (@pplicable en deca des seuils de IUE), les comm unes sont tenues d brganiser des appels d bffres
pour Ja foumiture des services de gestion des déchets. D ans la pratique, les collectivités Jocales assurent
ces sarvices de deux m anieres : soiten suscitant Ja concurrence sur e m arché, soiten organisantdes appels
dbffres de Ja m aniere habiuelle. C eranes m unicipalités, dans Ja r¥gion dH elsmnki, par exan ple, ontun
System em ixte com binant les deux m éthodes.

Les collectivités Jocales ont tres raram ent un presta@aire m aison. Les services de déchets sont
foumis presque exclusivem ent par des entreprises privées. Un nom bre éonnam m ent élevé de comm unes
ontopté pour Ja concurrence sur lem arché (61 pour centen 1997). Selon ce system e, Ja collectivité Jocale
Jaisse aux clients (m énages et entreprises) le oin de sentendre directam ent avec Jes foumnisseurs pour
lbrganisation des services de gestion des déchets. Les m énages et Jes entreprises rém unerent directam ent
les foumnisseurs. La collectivité Jocale peut toutefois réguler Je m arché. E lle peut, par exem ple, exiger des
sociétEs privées qu klles desservent certaines zones et peut aussi fixer des tarifs m axinum s sielle Je Juge
nécessaire. Ce system e de concunrence sur le marché pour la foumiture des services de déchets a, en
Fnlende, une Jongue tradition etsam ble tres bien fonctonner.
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L sutre system e, plus habituel, est celui de ladjudication sur appel dbffres organisé par la
commune ellem &ne.En 1997, ce system e a ét& utilisé par 15 pour centdes comm unes. V lngtquatre pour
centontutilisé Je system e m ixte com binant Ja concurrence sur Je m arché et 1adjudication sur appel d bffres
organisé par Ja municipalit?. La durdée des contrats dadjudication nkst pas stpulée par Ja loi sur la
passation des marchés publics. Elle peut varer, mais elle doit étre rmaisonnable au regard des
Tnvestssam ents effectués. La m unicipalit® peut décider si Jes clients pajeront Jes services a Ja comm une ou
directam ent aux sociées presataires. D es considérations de prix et de quali® entrent égalan ent en jau
dans Ja procédure d sppel d bffres.

Il samble quil y ait depuis quelque tEmps une tendance a opter pour le systtme de lappel
dbffres. C ette évolution sexplique notam m entpar Jes problam es de m esures d Spplication etd brganisation
Tiés au system e de Ja concurrence sur Je m arché, qui repose sur des conventions privées. Il existe un risque
de non-paiem ent des sociétés presta@ires par les clients. En outre, une éude de 1997 a m ontré que les
redevances percues pour Ja collecte des déchets éaientde 20 a 25 pour centm oins élevés quand ily avait
appeldbffres. C ela sexplique peutétre par Jes économ des de densité dont il est question dans le docum ent
de référence. La question de savoir quelle est lapproche la plus efficiente dem ande a étre éudiée plus
avant, Ja réoonse pouvantvarier d ine comm une a lautre.

Le délégué de 1E spagne ndigque que Ja procédure d ppel d bffres pour Ja foumiture des services
de déchets a é& miroduite dans les principales villes d Egpagne vingt ans plus tHt, pour deux raisons :
pram ieram ent parce que les m unicipalités voulaient am éliorer e service foumi et, deuxiam em ent, parce
que Je secteur privé souhai@ait avoir acces au m arché. En Espagne, cest e secteur de Ja construction qui
shtdresse a ce marché. A lheure actuelle, dans les grandes villes, on compte sept ou huitentreprises
soum Issionnaires, qui toutes gppartennenta ce secteur.

Le délégué des EtatsUnis signale quaux EtatsUnis, comm e en Egpagne, 1une des raisons qui
conduisent Jes collectivités Jocales a organiser des appels d bffres pour Ja foumiture des services de déchets
est le fait, em bamassant au niveau politique, que les sociétés privées offrent de foumir les services a
m oindre prix que les presataires m aison. Iy a aussi des régions des EtatsUnis ol, comm e en Finlande,
plusieurs entreprises operent en concurrence sur Je m arché. H istoriquem ent, du fait de Ja dispersion de Ja
population, les EatsU nis ont connu une éodgue ou chacun se déoarassait soi-m &n e de ses déchets en Jes
brilant ou en les enterrant. A ujpurdhui, dans nom bre de zones rurales, beaucoup de gens ont leur propre
décharge ou sentendentavec des entreprises Jocales pour 1£1im nation de Jeurs déchets. D emigrem ent, on a
assist®, dans de petites zones mrales des EtatsUnis, a plusieurs cas de suppression de service, les
m unicipalités cessantpuram ent et sin plem entd assurer certains services comm e Ja collecte des déchets, en
sén ram ettantau bon sens des citoyens pourqu ils sbecupent de faire enlever leurs ordures.

Au Royaum eUni, dans lancien system e dsppel d bffres obligatoire, Jes contrats d sdjudication
goécifiaient de facon tes détaillée Jes moyens que ladjudicataire deviait mettre en oeuvre. Selon le
nouvesu systm e du m eilleur rapport qualitd-prix ("best value"), les contrats serontaxés sur les réaulats a
attemndre et Jaisseronta ladjudicataire Je soin de décider de Ja com binaison dem oyens am ettre en oeuvre.

Le Présidentréoond quln tel system e favorise lespritd entreprise et 1'nnovation dans Jem ode de
foumiture des services etm én e dans Je choix des services foumnis, encore qu ilpose le problem e de savoir
comm ent on com parera entre elles Jes soum dssions. D Une m aniere générale, ily a ntéréta perm ettre aux
soum issionnaires d indiquer quels services ils proposentde foumir.

La Suede fait observer qu il est plus facile de contrdler Ja qualit?d des services de collecte des

déchets que celle de beaucoup d sutres services. En Suede, lesm énages nhésitentpas a se plaindre Jorsque
le préposé a lenlevem ent des ordures ne passe pas au jour dit ou Jorsque Ja sociét presataire facture un
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prix excessif. Peutétre pourraiton skn ram ettre aux citoyens pour se plahdre aux autortss en cas de
défaillance. L Sbsence de contrdle pose sans doute un probkm e m oindre dans ce secteur.

La France explique comm ent fonctionne le system e de contrdle de Ja qualit® et de sanctions en
France. Dans Jes cas de délégation de service public, des m esures sont prévues a plusieurs niveaux pour
garantr la qualit®. Pram i&rem ent, au moment de loppel dbffres, les docum ents de lsppel dbffres
soécifient des crteres de qualité. D euxiem em ent, une fois lentreprise choisie sur Ja base de son offre, Jles
conditions de Ja convention de délégation et les objctfs de quali® font lbbjet dlune négociation.
L entreprise qui foumit Je service doitprésenter un rapportannuel sur lexécution de celui-ci et ndiquer si
elle a ou non atteint Jes cbjectfs convenus. La collectivité Jocale déterm ne si Jes objectfs qu klle avaic
fixés ont é& atteints etsfily a lieu dgppliquer les pénalids prévues. La collectivité Jocale a toupurs la
facult? de résilier une convention de ce type dans 1'mté&rét général. Si e contrat est ésilié a la suite dune
faute de ladjudicataire, parce qu iln & pas satisfait aux objectifs par exem ple, 1bbligation d'ndem niser ce
demierestréduite ou disparait.

En France, dans Je but de tirer parti d économ des d échelle et de gamm e, Jes petits villages sont
vivam ent encouragés a sassocier pour grouper Jeurs achats de services Jocaux. Ces associations de
collectivités Jocales sont de divers types. Le pram jer type de groupem ent, dit "a vocaton unigque", est
form é pour lachat dun ssul service, tel lspprovisionnem ent en eau ou Ja collecte des déchets. La
dim ension du groupem ent déoend du bon vouloir des collectivités Jocales. D Sutres groupan ents sont "a
vocation multple", conjuguant lachat de services de traitem ent des eaux ou de déchets et 1achat d sutres
services. Tl existe aussi une forme dntdgration plus poussée, la "communaut® de communes" ou
"com m unautd urbaine", dans lJaquelle Jes collectivités m em bres doivent déléguer certaines regoonsabilités a
lassociation.

3. Structure des marchés et problémes de concurrence dans le secteur de la collecte des déchets
solides

Le Président pose Ja question de savoir comm ent faire en sorte qu il y ait toujpurs un nom bre
suffisantde soum issionnaires viables. C ette préoccupation a ét& exprin ée par les EatsUnis a propos de Ja
ville de Phoenix, quia consaté que le nom bre de soum issionnaires potentiels allaiten din fnuant.

Les EtatsUnis reconnaissent qu il y a eu beaucoup de regroupen ents d entreprises privées de
services de déchets, si bien qu il ne reste plus m aintenant que quelques foumisseurs. M ais chacun est
généralem ent actf sur chagque marché local, assurant, sil ne participe pas a lJa collecte des déchets
m énagers, celle des déchets comm erciaux et ndustrels. D es problam es de concurrence ont surtout surgi
dans Je cas de 1¥vacuation des déchets, principalam ent par leffet de préoccupations environnean entales.
Avant que la protection de lenvironnem ent ne devienne une considération in portante, chague comm une
avait sa propre décharge. Il a é& procédé a un regroupean ent, et beaucoup de décharges ont é ferm ées,
dbu certams problem es concemant lacces aux décharges restantes.

Les autort®s ont eu a htewenir, aux EtatsUnis, pour sanctionner trois sortes de pratiques
distinctes :

(@) Pram i&rem ent, certains cas d entente caract@risée ont é2 releviés chez des presta@aires privés
de services comm erciaux et de services "roll-off" de collecte des déchets sur des m archés
Jocaux, ententes se traduisant par Ja fixation des prix, une r&partton des marchés et un
certain truquage des offres. (Les "sarvices com m erciaux" sontceux quiconcement la collecte
des conteneurs d lne capacit® de un a dix yards cubes (m oIns de dix m etres cubes), tendis que
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les "services roll-off" concement les conteneurs de gmnde capacit®, pouvant attendre
40 yards cubes (environ 30 m etres cubes)) .

(o) D euxiem em ent, ily a eu queljues cas de poursuites contre de gros foumisseurs de services de
collecte de déchets solides, accusés de m onopoliser le marché. Par exemple, en 1996, e
D istrict of Jersey a intenté une action contre B row ning-Ferris, deuxiem e société am éricaine
de collecte des petits conteneurs. Ce marché a é& considéré comm e distinct de caeux de la
collecte des déchets en vrac et de Ja collecte des conteneurs de grande capaci®. La
m onopolisation a ét alléguée dans le cas de deux zones urbaines, ou Ja sociét® détenait
depuis plus de dix ans une partde m arché supérieure a 60 pour cent. Il sagitde m archés sur
lesguels 1entrée se heurte a des barrieres In portantes, lides a 1échelle m inimum  efficace eta
Ja nécessité d avoir un nom bre de clients et une densit® de parcours de ram assage suffisants
pour pem ettre un service éconam ique. La pratque incrim née, dans les cas en queston,
concemait les contrats passés entre Brownhg-Ferris et les petits clients. Ces contrats
stpulaient certaines conditions qui avaient pour effet dexclure les concunents en faisant
obstacke a leurentrée sur Jem arché :

- Jes contmats reconnaissaient a la sociét@ le droit de collecter b totalitd des déchets du
client de sorte que celui-cine pouvaitpas faire appel a plusieurs presa@aires) ;

- les contrats émient conclus pour une durée initiale de trois ans, durde quia é& considérée
comm e trop longue ;

- cette durée de trois ans éaitautom atiqueam entprolongée si le clientne dan andaitpas, par
écrit et au m oms 60 Jours avant lexpiation du contrat, a m odifier celui-cieta y m ettre
fin. Le client é@ait tenu au versem ent dun dédomm agem ent tres onéreux en cas de
m odification avant le terme des trois ans ou sil ne donnait pas un préavis écrit de
60 Jurs ;

-  Japrésentation du contrat éait telle que toutes ces clauses Jéonines éalent In prin ées en
petits caracteres. Le D istrict of Jersey a eu Ja preuve que beaucoup de ces petits clients
Ignoraient, Jorsqu s ontsigné Je contrat, qu ils ne pounaientpas sen dégager.

Le Jugem entd &xpédition rendu dans cette affaire a in pogé une m odification des contrats exisants
etde nouvelles pratiques contractuelles.

©) Troisiem em ent, ily a eu dans Je secteur des déchets un certadn nom bre de fusions. La plus
récente, datentde juillet 1999, a consist® en lacquisition par A llied W aste (la troisiem e
des sociétés de ce secteur aux EtatsUnis) de Browning-Ferrds (venantau second rang),
soit une acquisition de 9 5 m illiards de dollars. Le D istrict of Jersey a exam né cette
acquisition et 1a approuvée, Sous rEserve que la sock¥t® se désengage de quelque
500 m illions de dollars de sarvices de collecte de petits conteneurs, de transport par
route etd &lim nation des déchets, précédemm ent assurés dans 18 zones m éxopolimmnes
de 13 Etats. Le D istrict of Jersey a estim € que sur ces 18 m archés lacquisition conduiait
a une situation ou ne subsisteraient plus que deux ou trois sociées, ce qui créerait un
grave risque d entente sur Jes prix. Le D istrict of Jersey a relevé lexistence de sérieuses
barreres a lentrée sur le marché du transport routier, avec de nom breux contrats de
Jongue durée et la possibilit? pour les tiulaires de pratiquer des tarifs discrim hatoires
pour écarter Jes nouveaux entrants. Sur le marché de 1&lim nation des déchets, les
prescriptions environnem entales rendent Jes nouvelles entrées tres difficiles.
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Le Japon évoque une affaire d encadrem ent adm nistratf des prix des sacs a ordures. A u Japon,
ceranes collectivités Jocales obligent les m énages a utdliser des sacs a ordures de type particulier dont
elles fixent les caractéristiques. C ertaines collectivités délivient aussi des licences pour la vente au détail et
en gros de ces sacs a ordures, ém ettant parfois des recomm andations sur les prix de déail et de gros.
C onsidérant que cela induisait une pratique de prix nposés, A JFTC a dan andé aux collectvités Jocales
concemées dem etire fn & cesm esures d encadram entadm nistatdf.

Une autre affaire conceme une violation de Ja Joi antim onopole. Cetie affaire a m is en cause
lassociation de gestion environnem entale de Sapporo, association com m erciale d entreprises de gestion des
déchets Industrels. L association avait décidé que les sociétds m em bres devaient sabstenir de vendre aux
clients des autres m em bres. La JFTC a rendu une décision a lencontre de lassociation pour violation de
larticle 814 de la loiantim onopole.

Il v a égalament eu une affaire de truquage des soum issions lors de Ja passation par une
collectivité Jocale din m arché relatif a des incinérateurs de déchets non ndustriels. C Ing grosses sociétés
de construction d ncinérateurs de déchets non industriels se sont entendues Jors dun appel dbffres sur le
montant de Jeurs soum issions et sur Jle devis présent® aux entités publiques pour Ja construction des
hcinémateurs. A vantde soum issionner, elles ontdécidé qui rem porterait e m arché. En aoit 1999, Ja JFTC
a ém is une recomm andation affirm ant quil y avait eu violaton de 1A rtcle 3 de Ja loi antin onopole.
L Association n & pas accept? Ja recomm andation de Ja JFTC et une procédure daudition est actuellem ent
en cours.

Dans Ja République slovaque, Jes comm unes peuvent assurer les services publics soit en crdant
Jeurpropre entreprise de services publics (ce quiestrare), soiten sélectionnantune ou plusieurs entreprises
privées. C ette m atiere est réglée principalem ent par Ja loi sur Ja passation des m archés publics. C ette loi
vise a faire en sorte que Jes processus de passation des m archés sojent aussi transparents que possible et
que tous les candidats ajent les mémes droits et les mémes regoonsabilids. La méthode la plus
transparente, pour le choix de lentreprise qui foumira les services, sam ble étre 1appel d bffres public. A ux
term es de Ja Joi sur Ja gestion des déchets, Ja comm une est r¥putée étre la productrice des déchets ayant
Jeur origne sur son termtoire etelle estregoonsable de Jeur gestion etde Jeur élim nation.

La Norege se déclare préoccuper par deux pratques : Ja préférence donnée aux foumisseurs
Jocaux et Jes subventions horizontales. Les subventions horizontales peuvent hntervenir entre activites
protggées et activitds concurrentielles et aussi, Jorsqu il sagit dun foumisseur maison, entre lactvité
concurrentelle et d utres activités sans lien avec elle. Le problem e de Ia préférence locale est clairam ent
docum ent? par lautorit norvégienne de Ja concurrence. En 1993, cellecia passé en revue les procédures
de passation des m archés des comm unes norvégiennes et consaté que 177 dentre elles (soit environ
75 pour cent) déclaraient favoriser les fourmnisseurs Jocaux. Lors dune étude faite en 1996, 70 seulan ent
ontdéclard avoirm odifié leurpolitique. C ela dan eure un grave problem e. La raison en estpeutétre que la
comm une veut ére percue comm e soum ettant ses services au principe de la concurrence @fin que les
citoyens ajent lassurance qu elle essaje de tirer le m eilleur parti de Jeurs In pdts), m ais comm e favorisant
enm ém e tam ps la production locale, afin dem aintenirde bonnes relations personnelles et de ne pas se voir
reprocher e chdm age ou éventuellem entparce qu elle a des ntéréts dans des sociétés locales.

Le rapportdes pays nordiques sur Ja concurrence dans Jes services Jocaux fait éatde trois facons
dagir possibles. L tine delles consiste a hterdire aux unités de production appartenant a Ja comm une
d'ntervenir sur Jes m archés concurrentiels. Les auteurs du rapport considerent que cela n estpas judicieux
car ces entreprises peuvent am éliorer Ja concunrence sur Jes m archés ou elle est inparfaite. En outre,
restreindre ainsi Jeur entrée pourait signifier que Ja comm une sabstent totalem entd Exposer sa production
nteme a Ja concunrence. Or, le Groupe de tavail nordique souligne que les unités de production
m unicipales doivent opérer dans des conditions d &galité avec les entreprises concurrentes privées. L Unité
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de production nteme deviait étre constituée en société distncte a responsabilité 1in itde opérant dans les
m ém es conditions quline société privée, ce qui signifie notam m ent qu elle ne doit pas étre a labr dune
faillite. S agissant de Ja troisiam e possibilitd, Je G roupe de travail considere que Ja Joi sur Ja passation des
m archés publics est un inportant m oyen de garantr la neutalit® concurrentielle. Les autorités de la
concurrence devraient essayer de renforcer Jes sanctions applicables en cas de transgression de cette loi et
étre elles-m é&m es associées a Jeur application.

La France présente deux affaires dont Je Conseil de Ja concurrence a ét& saisi en 1998 dans le
secteur des déchets. En France, le marché de Ja collecte des déchets est tres concentré. Le plus gros
opérateur, Ja C am pagnie générale des eaux (une filiale de V vendi), détdent 49 9 pour centdu m arché de Ja
collecte des ordures m énageres dans Ja ré&gion d Tle-deFrance, tandis que Ja Lyonnaise des eaux, quivient
au deuxiém e rang, en détent 33 5 pour cent. Trois petits opérateurs ont des parts de m arché sétablissant
respectvem enta 2 8 pourcent, 5 5 pourcentetl .7 pour cent.

La décision 98242 du Conseil conceme une affaire daccord de partage du m arché entre les
principaux opérateurs. Profitant du it que Jes collectivités Jocales ne cherchent guere en général a se
renseigner sur lbrganisation des grands groupes de collecte des déchets, les opérateurs ont présenté Jeurs
offres sans nform er Ja collectvité Jocale des liens économ igues qui Jes unissaient au sein dun méme
groupe.

La seconde décision, Ja décision 98/261 dbctobre 1998, a trait aux activités dlne association
professionnelle représentant des entreprises de traitem ent des déchets (lesquelles sont relativem ent peu
nom breuses) . C ette association a organisé une hausse du prix des services délin nation des déchets en
ordonnanta sesm em bres de lui reverser le m ontant dUne surtaxe additionnelle de traitem ent des déchets
sélevanta 10 pour centde Ja taxe ¥gale. En outre, e C onseil a éabliquline filiale de V ivendi avaitabusé
de sa position dom nante sur Je m arché du traitem ent des déchets. C ette filiale traiaita elle seule 54 pour
cent des déchets de Ia r¥gion dTe-deFrance, et 59 pour cent des déchets "contrd®ls". Les pratiques
anticoncurrentielles alléguées étaient 1sugm entation du prix et Ja discrin nation a lencontre des sociéés
quin étaientpasm em bres du groupe. Les sanctons in posées dans cette affaire ontét# Jourdes, sem ontant
aplusieursm illions de francs.

L A ustralie ndigue que 1A ustralian C om petition and Consum er Comm ission A CCC) est saisie
de deux affaires d entente sur Jes prix dans le secteur de Ja collecte des déchets eta ouvertune enquéte sur
Ja fixation des prix dans Je dom aine de 1&lim ination des déchets. Les gouvemean ents, au niveau national,
des éats et des termritoires sont convenus de prom ouvoir ladoption de Ja National C om petition Policy
foolitique nationale de Ja concurrence) qui com porte des principes de neutralit® concurnrentielle. Cela a
obligé a un réexam en des services foumis par Jes collectivités Jocales, ce quisest taduitparune ocuverture
plus grande de ces services a Ja concurrence.

4, Conclusions

Le Président conclut Ia table ronde en soulignant 1'm portance du rdle des collectivités Jocales
dans 1&conom de. La pram iere parte de Ja table ronde a port® sur les m oyens d'nciter les collectvités
Jocales a organiser Jleurs services Jocaux de facon efficiente. Le déoat a fait ressortir que les collectivités
Jocales ne sontpas toujpurs ncitdes comm e il Je faudrait a faire preuve d efficience dans Ja passation des
m archés et lexternalisation des services. Tl appamitque plus les collectivités Jocales ont lam altrise de Jeurs
recettes, plus elles sont ncitdes a organiser efficacam ent Jes services locaux. Lorsgque la contmainte
budgéaire quipese sur elles est faible, elles ont elles ém es du m al a in poser une contrante budgéaire
rigoureuse a Jeurs presa@aires. De ce failt, ces presat@aires nbnt pas nécessairam ent pour objectf de
m Inin iser Jes cofits : ils sefforcent plutdt de m axin iser 1am ploi, les recettes ou Je bénéfice d Une situation
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de rente, alnsi que nous lavons vu pour les entreprises dE @t des autres secteurs précédan m ent étudiés
(tels que Jes chem nsde fer).

Les saervices de déchets peuvent étre divisés en deux m archés : celuides déchets m énagers, ou la
concurrence estpresque nconnue, et celui des déchets comm erciaux et Industriels, ou Ja concurrence est
chose courante. B eaucoup de pays ontune grande expérience du system e des appels dbffres. Eu &gard a la
tendance observée dans certals pays (©ls que 1Talie) a rendre Ja procédure d gppel d bffres obligatoire,
lexpérience du Royaum e-Uni est In portante car elle m ontre que lsppel dbffres nest pas une solution
sim ple ni une panacée m ais qu il faut lutliser avec précaution, en préEnt attention aux m odalités de Ja
présentation des soum issions etaux détails des contrats d adjudication .

11 In porte en particulier de veiller au m ainten de Ja qualit®. Une fois qulin service est sous-taite
a une société privée, celleci sara fortem ent tentdée daccroire ses bénéfices en réduisant Ja qualitd. Un
m oyen d 'nciter Jes pres@ataires a foumir des services de qualité consiste a faire de Ja r¥putation de qualité
1un des criteres de sélection de ladjudica@aire. A Insi, Ja foumiture dun service de qualit® deviendra un
objectf endogéne que poursuivia lentreprise en vue dbbtenir dautres contrats. Une difficult® de cette
approche estqu elle r¥duit la transgparence et 1bbjectvite du processus de sélection.

Les autorités de Ja concurrence ont jpué un rdle actif dans ce secteur, Entpoury faire respecter a
ré&glem entation que pour y prom ouvolr Ja concurrence. A mesure que le system e de lappel dbffres se
généralisera, Jes autorités de Ja concurrence devraient éte appelées a participer régulieram entau processus
J&gisladf pour veiller a ce que les adjudications soient réglées de m aniere a assurer un degré élevé de
concurrence et la foumiture de services de qualit.
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