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CURRENT SITUATION OF
PLAYING THE COMPETITION

REGIMES IN ASEAN
1. Overview of National CPL in ASEAN
2. Overview of Cooperative CPL in ASEAN

3. Challenges of introducing competition law
in the ASEAN



1. Overview of CPL in ASEAN

A 4 AMCs have established national CPL/CRB
I Indonesia, Singapore, Thailand and Viet Nam

A 3 AMCs have signalled their intention to soon
establish national CPL
I Cambodia, Lao PDR and Malaysia

A3 AMCs rely on sector-level policies and
regulations to achieve CPL objectives
I Brunel, Myanmar and Philippines



2. Overview of Cooperative CPL in ASEAN

2.1. Cooperation on CPL via RTAs

A Countries increasingly turned to incorporating competition provision into
bilateral and regional trade agreements (RTAS)

A The diversity in the scope and content of competition provisions in RTAS
range from 6shall owb6 to 6deepd oblig:

A They largely supplement rather than duplicate national CPL

A Informal cooperation could be more effective in practice than the wording of
the competition provisions in trade agreements

2.2. Broad Features of RTAs Involving AMCs

A Southeast Asian economies have concluded multiple RTAs: negotiated the
RTAs individually and as a block (ASEAN)s

A Competition provisions in RTAs involving AMCs tend to be general and
less binding

A Interim step towards developing national CPL given the time and
complexity in developing effective competition regime
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3. Key Challenges for AMCs of
introducing competition law in the
ASEAN



3. 1. Key Challenges for AMCs yet to Establish National CPL

A Governments who:
I are unconvinced that national CPL will confer net benefits
I give higher priority to other government polices

I believe that competition policy objectives can be achieved
without national CPL (e.g. through industry or sectoral
policies)

A Lack of technical expertise & institutional capacity to
design, implement or enforce an effective national CPL
regime

A Low receptivity among local business community and other
Interest groups



3.2. Key Challenges for AMCs that have Established National CPL

A Policy and legislative issues
T Poor specification of the objectives of national CPL

T Legislation vaguely specified, leaving too much discretion to regulator and a lack of
transparency

T Lack of clarifying supplementary documents, including implementing regulations and
guidelines

T Difficulties balancing national vs sectoral interests

A Operational issues
I Low public awareness and support
I Perception of lack of independence/commitment
I Difficulty attracting and retaining relevant skills and experience
|

Low standard of information provided to regulator by firms; low standards
of self-assessment

I Unreliable market data and insufficient information about production costs,
market shares, and consumer behaviour

I Perception that private firms are being held to a higher standard than
government businesses

T Legal system not sufficiently experienced to handle competition cases



II. VIETNAM EXPERIENCES IN
INTRODUCTION OF A
COMPETITION REGIME

1.

2.
3.
4.

Needs for a Competition Law in Vietham
Objectives and Challenges
Efforts to overcome the challenges

Recent development of competition law and
policy in Vietham



Needs for a Competition Law In Vietham

1. Previous Centrally-planned economy: most
economic decisions made by the State -> No actual

competition.
2.AiDol moi o or Renovation inr
extension to build a nAmark

3. Transition to a market economy: Recognition of
different types of market actors -> Competition Is
one of the drivers of the development

4. Existence of abuse of dominance/monopoly, cartels
and anti-competitive acts -> Need for a law to
maintain and flourish competition in the market.

5. Commercial Law and other laws could not protect
competition effectively

6. Integration into the world economy



Objectives

A Establish and maintain a healthy
business environment (competitive
environment)

A Encourage and protect the dynamic of
the enterprises (efficiency)

A Public welfare (environment,
consumers benefits...)
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Challenges

A In drafting phase (Being drafted as early as 2000):
I Competition administration is fairly new to Vietnam
I Lack of expertise and academics in competition issues
I Inadequate understanding about competition
I High expectation from the public

A In enforcement phase (Being come in to effect on 1st
July 2005):

I Coordination with other government agencies, sectoral
regulators and other stakeholders are not easy tasks

I Lack of sufficient statistical data for market research and
analysis

I Limited resources: Over workload; Insufficient human
resource in terms of both quantity and quality; Tight
financial resource; Lack of experience; Poor working facility
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Efforts to overcome challenges
(In drafting stage)

AReferences from other coun
I Study tour to experienced countries
I Research practical enforcement of their law
A Hold public seminars to hear comments on drafts
I Contributions from lawyers and academics
I Contributions from businesses and public

A International assistances (from APEC economies)

I A project of nCanadian technic
Vi et nam Comp e 2002 (PIAPProjea@)wo i n

T Assistance from Korea Fair Trade Commission and Taiwan
Fair Trade Commission

I Comments of international experts on draft of competition
law
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Efforts to overcome challenges
(In enforcement stage)

1. Completing Law Enforcing mechanism

A Vietnam competition Administration Department (VCAD)
T Established by Decree No. 06/2006/ND-CP
T 70 staff to date
A Vietnam Competition Council (VCC)
T Established by Decree No. 05/2006/ND-CP
T 11 commissioners
T A Secretariat Board (headed by a Director)

2. Capacity building for competition authorities

A Recruitment: 6 times in 4 years (from 16 to 70 officials)

A Training and workshop: 10 in 2006 and 12 in 2007, 14 in 2008
A Send officials to oversea for training workshop

3. Advocacy
A Raise awareness of business community and the public
A Important role in the enforcement of the Law

A Types of activities:
) Advocacy seminars: in business cities and remote regions (nation-wide)
) Press Conferences
) Booklets and brochures

4. Coordination with other agencies

A Meeting with sectoral agencies

A Signing MOUs to cooperate in handling of competition cases

A Coordination in policy making (both sectoral policies and competition policies)
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Efforts to overcome challenges

5. Research and publishing

A Provide fundamental database on competition

A Contribution to an effective control mechanism of competition acts.
A Typical researches:

I Researches of market structure in milk, beer, beverage, pharmaceutical and
i nsuranceé

I Research of logistic and construction services
A Typical publishing:
I Overview of Vietnam Competition Law
Cases and Materials of Taiwan Fair Trade (Volume 5 and Volume 6)
Guidelines for the Canada Competition Act

|
.
.
I Q&As on competition and Q&As on consumer protection

»

. International integration
Chaired ASEAN Consultative Forum for Competition (ACFC)

Actively participate in East Asia Conference on Competition Law and Policy,
ICN

Host international conferences on competition in Vietnam
To be Chair of AEGC in 2010

To o Do Do
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Recent CPL enforcement results in Vietham

M&AS

Number of Cases Consultations Notification
2007 1 1
2008 4 4 0

Cartel and Abuse of dominance position

Number of Cases Consultations Investigation
2007 3 2 1
2008 3 2 1

Unfair Competition

Number of Cases Consultations Investigation

2007 12 8 4

2008 15 3 12
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ASEAN REGIONAL PERSPECTIVE ON
COMPETITION LAW AND POLICY

1. ASEAN Economic Community Blueprint

2. Towards a cooperative approach to CPL
among ASEAN countries

3. Potential role(s) for ASEAN Experts Group on
Competition (AEGC)

4. Needs for realization of the objective from
International community
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1. ASEAN Economic Community Blueprint
(20/11/2007 in Singapore)

The main objective of the competition policy is to foster a culture of
falr competition institutions and laws related to competition policy
have recently been established in some (but not all) ASEAN Member
Countries (AMCs). There is currently no official ASEAN boadly for
cooperative work on CPL to serve as a network for competition
agencies or relevant bodies to exchange policy experience and
institutional norms on CPL.

Actions:
I.  Endeavour to introduce competition policy in all AMCs by 2015;

ii.  Establish a network of authorities or agencies responsible for
competition policy to serve as a forum for discussing and
coordinating competition policies;

lii. Encouraging capacity building programs/activates for AMCs in
developing national competition policy; and

iv. Develop a regional guideline on competition policy by 2010, based
on country experiences and international best practices with the
view to creating a fair competition environment.
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2. Towards a cooperative approach to CPL
among ASEAN countries
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4 steps process to design a cooperative CPL
arrangement

1) Recognise key challenges confronting a
cooperative CPL arrangement

2) Consider realistic short to medium and longer
term objective(s) of cooperative CPL, taking into
account key challenges

3) Consider type(s) of cooperation likely to meet
each objective at least cost and associated
Institutional arrangements

4) Consider range of activities required to achieve at
least short to medium term objectives
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Key challenges to cooperative CPL among ASEAN
countries

Many AMCs have no base of national CPL or CRB from which to build
cooperative arrangement

Some governments that are yet to establish national CPL believe CPL believe
policy objectives incompatible with other objectives

I Makes it more difficult to reach consensus on appropriate objectives and scope of
cooperative CPL

Many CRB have limited financial resources and specialist technical expertise
and already stretched to establish and implement national CPL

I Suggests they do not have spare resources to make a material contribution to a
cooperative CPL arrangement

Differences among governments in commitment to cooperative CPL

I In some quarters there appears to be concern that member countries have a
competitive rather than a complementary relationship in regional and global product
markets and so a cooperative approach might confer a competitive advantage to
ASEAN rivals

Fear of competition among many small, medium and large businesses (private
and government owned)

Some key beneficiaries of national and cooperative CPL lack bargaining power
to persuade governments to implement national and cooperative CPL
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Objectives and priorities of cooperative CPL

arrangement

A Based on opinions expressed during fieldwork interviews and our
survey of country experts, there appears to be strong endorsement that
long term objectives of cooperative CPL should be to:

I Promote market integration in the lead up to the establishment of a common
market in 2015

I Promote economic efficiency and growth at a regional level

A In short to medium term (i.e. over next 5 years) widespread support for
more targeted set of goals:
I To promote culture of competition in ASEAN

I To share information with AMCs that have not yet decided to establish
national CPL so they can make informed decision on whether and how to
establish an effective national CPL regime

I To improve efficiency and effectiveness of national CRB through sharing
and exchange of information, knowledge and resources

I To develop and agree on basic elements of common CPL framework

I To develop a cooperative arrangement involving established national CRB
to improve the efficiency and effectiveness of CPL enforcement
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3 broad types of cooperation

COLLABORATION

A Parties agree to exchange information, knowledge and resources to fastrack
design and establishment of effective CPL regime and/or build CRB capacity to
implement national CPL

A ICN experience suggests this requires highly organised structure, effective
communication to members of their rights and obligations (financial and human),
and use of formal agreements in which members commit to respect these rights
and perform obligations as a condition of membership

A Once organisational structure, rules and processes are in place, ICN experience
suggests a lot of collaboration can occur on a virtual basis

A Collaboration can also extend to

i Negative comity - principle that country should (i) notify other countries when
enforcement proceedings may have effect on important interests; and (ii) give full
consideration to ways of fulfilling enforcement needs without harming those interests.

i Positive comity - principle that country should (i) give full consideration to another
country® request that it open or expand enforcement to remedy conduct in its territory
that is substantially and adversely affecting another® interests, and (ii) take whatever
remedial action is appropriate voluntarily and in considering its legitimate interests

23



3 broad types of collaboration (2)

HARMONISATION

A Seeks to bring about a degree of convergence of CPL, rules and processes
across member countries

A Some degree of harmonisation desirable in common market because it can:

i make it easier for members who do not have national CPL to fast-track design and
introduction of effective CPL by free-riding on common framework

i reduce scope for future conflict between member states
i help businesses operate across region as buyers and sellers

A ANZCERTA experience suggests:

I Harmonisation should aim to minimise prospect that CPL provisions and processes
themselves act as a barrier to competition in a common market setting (e.g. by making
it more difficult for businesses to buy and sell outside the domestic market)

i harmonisation does not mean member countries lose flexibility to tailor CPL to suit
local conditions

i high degree of harmonisation easier to achieve where there is already moderate level
of agreement on basic elements of CPL framework
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3 broad types of collaboration (3)

CENTRALISATION

A Centralisation can be used where there is comprehensive agreement
among members regarding appropriate scope of CPL as well as rules,
processes and institutional arrangements underpinning CPL

A Centralisation requires establishment of supra-national law, CRB and
appeal bodies

A EC experience suggests it is important that national CRB and courts
share responsibility in enforcement of supra-national CPL

I This requires mechanism to facilitate collaboration between national and
supra-national CRB and courts
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Preferred type of cooperation

A Very strong support for collaboration

I First priority in information exchange is to narrow gap of understanding.
Exchange should involve key stakeholders, not just CRB

I Almost universal support for national CRB sharing non-confidential
information such as economic data, enforcement decisions and case
studies.

I Reasonably strong support for collaboration on design and delivery of
technical assistance and capacity building programs for CRB, provided this
does not prevent customisation

I Support for cooperation on enforcement of CPL more consistent with
negative comity than positive comity, at least over the next 5 years.

A Reasonably strong support for harmonisation in the form of
development and (voluntary) implementation of a common framework
for national CPL in ASEAN

I Atleast during next 5 years, envisaged that common framework would
cover basic elements of: CPL scope or coverage; rules and processes; and
institutional arrangements

A Generally little support for centralisation within next 5 years
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Institutional requirements to support collaborative-
harmonisation approach

A Organisational arrangements underpinning other collaborative-harmonisation
approaches (e.g. ICN) serve as a guide to @ood practicedfor a cooperative CPL

arrangement in ASEAN

I Steering Committee comprising one representative per member country could develop

agenda in consultation with stakeholders

A Could be supported by a dedicated Secretariat to effectively fulfill its role, particularly if work

program is ambitious

I Working Groups comprising senior CRB staff, government officials and other recruited
expertise as required could carry out projects and report back to Steering Committee

I Steering Committee could consider findings and recommendations of each Working

Group and deliberate on whether they should receive status of consensus
recommendation

A Where no consensus, there could be provision for communication of a majority recommendation
I Proposed final reports and recommendations could be disseminated among membership

for their consideration and feedback

I Working Groups could meet as frequently as needed to perform tasks assigned by

Steering Committee

I Steering Committee could meet regularly to review progress (say every 4-6 months)
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Institutional requirements to support cooperative approach (2)

A Organisational arrangements underpinning other collaborative-harmonisation
approaches (e.g. ICN) serve as a guide to @ood practicedfor a cooperative CPL
arrangement in ASEAN

I Annual conference to enable members and invited external parties to consolidate

knowledge accumulated over the previous year, debate current issues and consider
future work programs

I All outputs generated by Working Groups to be disseminated to AMCs and other
interested parties via website

I Values or ethics of cooperative arrangement could be based on ethics underpinning ICN
arrangement

I Where potential members lack a capacity (expertise, experience or financial) to share
the workload, may be desirable to strengthen their capacities so that in time they may
contribute on an equal basis with other members

A For an interim period, they may be allocated reduced responsibilities
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Institutional requirements to support cooperative approach (3)

A To sustain a modest-ambitious work program, need to consider options for
resourcing Working Groups to implement cooperative work program

A Options include:

opening collaborative arrangement to CRB in other countries willing to make
relatively greater contribution of resources

enter into strategic partnership arrangement with a well-resourced global
organisation or forum (e.g. OECD or ICN)

seeking financial support from donor organisations
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Range of activities to meet short to medium term

objectives

A Activities to support Goal 1: to promote of a culture of competition in
the ASEAN region

Under direction from Steering Committee, Working Group could develop suite of

resources to support competition advocacy and outreach activities by national CRB in
AMCs

A E.g. competition assessment toolkit for policy makers, guidance on best practices
in design and implementation of outreach programs, briefing notes containing
factual information on benefits of competition and CPL, strategy plan that a

government could adopt to achieve government business compliance with CPL
provisions

A Draw from large pool of resources already disseminated by organisations such as
OECD, ICN and APEC Competition Policy and Deregulation Group

Steering Committee could issue regular updates and annual report to keep
potential beneficiaries of more competitive environment informed about:
A progress made in establishing or refining national CPL across region,
A key competition decisions with multi-member country dimensions or applicability
A key resolutions by Steering Committee
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Range of activities needed to meet short to
medium term objectives

A Activities to support Goal 2: to share information with AMCs that have
not yet decided to establish national CPL

I Under direction from Steering Committee, Working Group could develop
information pack for countries that are yet to establish national CPL and CRB

A Could contain information about: benefits of establishing national CPL regime
prior to 2015; options and strategies for managing government concerns about
Introducing national CPL; common misunderstandings about national CPL;
potential additional benefits conferred by participation in a cooperative CPL
arrangement

I Under direction from Steering Committee, Working Group could develop
dnodeldoCPL regime for developing country and guidance on how to
establish a CPL regime

I Under direction from Steering Committee, Working Group could develop
guide to setting up of an effective national CRB

I Under direction from Steering Committee, Working Group could investigate
and possibly arrange international study trips for AMC officials to obtain
information and first-hand insights on CPL regimes elsewhere in the world
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Range of activities needed to meet short to

; hiect

A Activities to support Goal 3: To improve efficiency and
effectiveness of national CRB through sharing and exchange of

Information, knowledge and resources

I Under direction from Steering Committee, Working Group could negotiate
information sharing arrangements with international organisations

i Under direction from Steering Committee, Working Group could organise annual
forum on CPL

i Under direction from Steering Committee, Working Group could organise
website to disseminate materials

i Under direction from Steering Committee, Working Group could organise a
virtual platform (intranet) for secure exchange of information, knowledge and
resources

I Under direction from Steering Committee, Working Group could organise
interactive capacity building workshop to exchange information on AMC recipient
needs, local conditions and preparation of detailed blueprint for addressing
capacity building and technical assistance needs in each AMC

A Ideally would bring together AMC government and CRB representatives, foreign CRB

officials with first hand experience in design/delivery of technical assistance, donor
agencies and other potential providers of technical assistance
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Range of activities needed to meet short to

e edium term gblectives

A Further activities to support Goal 3: To improve efficiency and
effectiveness of national CRB through sharing and exchange of
information, knowledge and resources

I Under direction from Steering Committee, Working Group could formulate
best practice guidelines for identification of CRB capacity building needs
and processes of designing and delivering technical assistance program

I Under direction from Steering Committee, Working Group could consider
which technical assistance programs might be more effectively managed or
delivered at regional or multi-country level

I Under direction from Steering Committee, Working Group could organise
regional platform for matching requests for assistance from national CRB
with potential providers of assistance

I Regular roundtable discussions between Steering Committee members and
national CRB representatives to exchange information and ideas on specific
competition law cases and competition issues

I Steering Committee could prepare topic-specific Information Briefs setting
out majority or consensus findings or recommendations from roundtable
discussions
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Range of activities needed to meet short to

medium term obiectives

A Activities to support Goal 4: To develop and agree
on basic elements of common framework for national
CPL within the ASEAN region

I Under direction from the Steering Committee, Working
Group could develop and coordinate agreement on broad
principles of national CPL in AMCs

I Under direction from the Steering Committee, Working
Group could develop basic elements of common framework
for CPL to be recommended to AMCs (and implemented on
a voluntary basis)

I Steering Committee could explore merits of establishing sub-
committee or separate ASEAN body to act as arbiter or
appellate body for international disputes between AMCs
regarding CRB decisions
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3. Potential role(s) for ASEAN Experts Group on
Competition (AEGC)
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The AEGC

A ASEAN Consultative Forum for Competition
(ACFC) recently recommended
establishment of the ASEAN Experts Group
on Competition (AEGC)

A Recommendation was endorsed by ASEAN
Economic Ministers (AEM) at the 39th AEM
Meeting on 24 August 2007

A Vietnam is one of the founders of this new
AEGC
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The potential role of the AEGC

Majority of consulted parties expressed
modest agenda for AEGC In the short
term, such as

encouraging establishment of national CPL and CRB in all
ASEAN countries

facilitating agreement on the broad principles of CPL

promoting exchange of information, knowledge and
resources

facilitating capacity building of national CRB

facilitating collaboration on CPL at policy and enforcement
levels

developing regional guidelines setting out key principles and
best practices as first step to more coordinated approach
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The potential role of the AEGC (2)

We propose that the AEGC could assume the role of the Steering
Committee described in previous slides

AEGCG® overarching or long term objectives could be:

i To promote market integration in lead up to establishment of a common market in
2015; and

i To promote economic efficiency and growth at a regional level.

Over next 5 years the AEGC® could pursue the same 5 short-medium
term objectives outlined earlier

i To promote a culture of competition in the ASEAN region

i To share information with AMCs that have not yet established national CPL so that
they can make an informed decision on whether and how to establish such a regime

i To improve efficiency and effectiveness of national CRB through the sharing and
exchange of information, knowledge and resources

i To develop and broker agreement on the basic elements of common framework for
national CPL within the ASEAN region

i To develop cooperative arrangement involving established national CRB to improve
the efficiency and effectiveness of CPL enforcement
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The potential role of the AEGC (4)

A This is an ambitious work program

A AEGC would need to coordinate with member
countries, international organisations and donor
agencies to raise funds and resources to implement
this work program

A An AEGC annual report could help to garner external
support

A To be effective, AEGC would need a dedicated
Secretariat

I We envisage staff of some 10-15 individuals with experience and
expertise at policy and operational levels of CPL and CRB

I This Secretariat could also support Working Groups
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3. T/A Needs for realization of the
objectives from international community

A From: ICN, OECD, UNTAD, EACF, CRB of
the developed countries and CPL
experienced countries;

A What:

Drafting and Developing Law (for none CPL
countries)

Capacity building
Inter-regions Forums, workshops, conferences

for sharing experiences of building and enforcing
CPIs

Experts and Expertise

2010: Peer Review for ACMs having CPL
(Vietnam)
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Sincere Thank for your attention!

/ VCAD - MOIT

25 Ng Quyen, Hoan Kiem, Hanoi

Tel: +84 4 2205 009

Fax: +84 4 2205 003

Email: phuvb@moit.gov.vn

Website: www.vcad.gov.vn; www.glct.gov.vn

N

41



