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25 January 2010 
Luxembourg 
 
 
Mr Jeffrey Owens 
Director, CTPA 
OECD 
2, rue André Pascal 
75775 Paris 
France 
 
 
 

 

Dear Mr Owens, 

 

Re: Taxand comments on the OECD report on the granting of treaty benefits with respect to 
the income of collective investment vehicles 
 
Taxand welcomes the opportunity to submit comments on the public discussion draft dated 9 

December 2009 on the granting of treaty benefits with respect to the income of collective 

investment vehicles (“CIV”s).  

 

Taxand supports the initiative undertaken by the OECD in this area and agrees that the 

commentaries to the OECD Model Tax Convention have to evolve to be in line with market practice 

i.e.  investors are investing increasingly via CIV rather than directly due to practical/economic 

considerations rather than tax reasons.  

 

CIVs in most cases benefit from a formal or de facto exemption regime in the country in which they 

are established, with taxation taking place at investor level. As a consequence, treaty benefits are 

often not granted and, as a result, investing via this type of vehicle will be more onerous for an 

investor rather than investing directly.   
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Given this situation, it is crucial that the position of CIVs towards treaty entitlement be clarified as 

soon and extensively as possible.  

 

A common approach via an amendment of the commentaries to the Model Tax Convention 

appears to us to be the best and most efficient alternative. Dealing with this issue on a bilateral 

basis has been the solution so far for some countries in their tax treaties (via a “CIV” specific treaty 

provision), due to the absence of any global answer. However, in a world where global investments 

are prevalent, it is crucial that common and (as far as possible) simple solutions can be adopted 

and that the same or at least similar approaches and views can be taken in the various OECD 

countries. In our discussions with clients, the constant refrain is that any solution must be simple 

and consistently applied across the OECD in order for it to be workable. 

 

CIVs with investors in many different countries are some of the largest players in the market 

globally and will become more so in the future. Within the EU, the sale of CIVs to investors in 

multiple jurisdictions has been encouraged by EU policy, especially by virtue of the so called 

“UCITS” directives which have been in place since 1985. The efficiency of this model has led to its 

widespread acceptance outside the EU, with the result that many EU-domiciled funds may be 

distributed in 50 or more jurisdictions. To us, the ideal would be to apply the same method to CIVs 

in respect of their numerous relationships with all of their different investors.. We are aware that a 

common approach is always more difficult to reach but it would be the most effective and simple 

solution to the question of the treaty application to CIVs.        

 

 Conclusions on existing treaties 
 

As far as existing treaties are concerned, the Report concludes that, if a CIV is not entitled to claim 

benefits in its own right, its investors should in principle be able to claim treaty benefits.  
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The Report presents different views regarding whether such a right should be either limited to 

investors who are residents of the Contracting State in which the CIV is established, or whether 

this right should be extended to treaty-eligible residents of other countries. Given the EU dimension 

mentioned above, we recommend that that the right should be at least granted to all EU investors, 

in order to be consistent with the European Union policy, but ideally also to all OECD investors.  

 

 Conclusions on future treaties 
 

With respect to future treaties, the Report says that the Commentary on Article 1 of the Model Tax 

Convention should be expanded in order to include a number of optional provisions for countries to 

consider in their future treaty negotiations. We think that it would make sense to reduce the 

number of options as far as possible, bearing in mind the complexity for CIVs with investors in 

many different countries.  

 

We recommend the favoured approach for such a provision -  i.e. to treat a CIV as a resident of a 

Contracting State and as the beneficial owner of its income -  because, despite potential difficulties 

due to the legal characteristics of CIVs (some are not even a person for legal purposes), open-

ended funds, can in practice be compared to publically listed companies, which almost invariably 

benefit from tax treaties, regardless of the residence of their investors.  

 

We appreciate this opportunity to provide comments and would be pleased to discuss this further 

and / or to participate in any further discussion on these matters. More information on how to 

contact me and about Taxand is provided as Appendix I. Taxand is wholly committed to supporting 

the OECD Committee of Fiscal Affairs and we look forward to contributing to further debate. 

 

Kind regards, 

Peter Kleingarn 

Taxand Luxembourg 
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APPENDIX  I 
 
CONTACT DETAILS 
Peter Kleingarn 
Taxand Luxembourg 
T.   352 26 940 530   
M.  +352 661 830 530   
E.  Peter.Kleingarn@atoz.lu  

 
ABOUT TAXAND 
 
Taxand is a global network of leading tax advisors from independent member firms in nearly 50 countries. 
Taxand’s professionals—more than 300 tax partners and 2,000 tax advisors—grasp both the fine points of 
tax and the broader strategic implications, helping clients mitigate risk, manage their tax burden and drive the 
performance of their business. 

Taxand’s global real estate tax team brings together specialists who provide cross-border tax advice to make 
sure your investments and divestments in property achieve the best possible after tax performance. 
Taxand’s independence ensures freedom from audit-based conflicts of interest and the delivery of a 
responsive service.  We provide well considered tax advice to a wide range of clients including listed and 
non-listed real estate companies, developers, financial institutions, pension funds, real estate investment 
trusts and funds, management companies and high-net-worth individuals. 
 
www.taxand.com 
 
 
 
The views and interpretation reflected in this document are those of the author(s) and do not necessarily reflect an expression of opinion 
on the part of other members of the Taxand network. The information contained in this document is intended only to be a guide. It must 
not be relied on in, or applied to, specific situations without previously seeking proper professional advice. Even though all reasonable 
care has been taken in its preparation, Taxand and all the members of this network do not accept any liability for any errors that it may 
contain or lack of update before going to press, whether caused by negligence or otherwise, or for any losses, however caused, or 
sustained by any person. As provided in the US Treasury Department Circular 230, these comments are not intended, or written by any 
Taxand member firm, to be used, and cannot be used, by a client or any other person or entity for the purpose of avoiding tax penalties 
that may be imposed on any taxpayer. Taxand member firms have produced these comments in connection with the marketing of our 
tax services relating to matters discussed therein. Each taxpayer should seek advice based on the taxpayer's particular circumstances 
from an independent tax advisor. Taxand is a global network of tax advisory member firms. Each member firm is a separate and 
independent legal entity responsible for delivering client services.  
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