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The OECD Competition Committee debated competition in ports and port services in June
2011. This document includes an executive summary of that debate and the documents
from the meeting: an analytical note by the OECD Secretariat and written submissions from
Bulgaria, Chile, Estonia, Finland, the European Union, France, Germany, Indonesia, Italy,
Mexico, Netherlands, Portugal, Romania, the Russian Federation, Slovenia, Spain,
Sweden, Switzerland, Chinese Taipei, Turkey, the United Kingdom and the United States
(Department of Justice and Federal Trade Commission), as well as an aide-memoire of the
discussion.

Ports, whether maritime, inland or river ports, are important pieces of infrastructure that serve a wide range of
customers including freight shippers, ferry operators and private boats. One of the main functions of ports is
facilitating the domestic and international trade of goods, often on a large scale.

Competition in maritime ports and port services is central to countries with significant volumes of maritime-
based trade. Inland and river ports can also play important transport roles within countries in particular for
heavy or bulky goods where alternative ways of transport are more costly. Ports are, therefore, important for
the functioning of the world economy and effective competition in ports and port services plays an important
role in the final prices of many products.

The roundtable discussion focussed on market definition, regulatory reforms and antitrust enforcement in ports
and port services.

Structural Separation Report (2011)

The Regulated Conduct Defence (2011)

State-Owned Enterprise and the Principle of Competitive Neutrality (2009)

Monopsony and Buyer Power (2008)

Refusals to Deal (2007)

Access to Key Transport Facilities (2006)

OECD Guiding Principles for Regulatory Quality and Performance (2005)

Recommendation of the Council concerning Structural Separation in Regulated Industries (2001)
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In 1998 a specific provision (cf. Section 19 (4) no. 4) was introduced into the German Act against
Restraints of Competition.™*

3.1. Essential facilities and refusal to supply

The Bundeskartellamt has applied the essential facility doctrine in the ,,Scandlines” case. Since there
were no suitable alternatives to the R édby-Puttgarden route, the Bundeskartellamt considered Scandlines to
be dominant on the relevant market for the “organization of port services in Puttgarden”. The
Bundeskartellamt therefore dealt with the question of whether the port facilities were essential, i.e. whether
they could be duplicated™ and whether there was any objective justification for the refusal to grant the
complainants access to the port.*°

Following an in-depth investigation, the Bundeskartellamt concluded that the port facilities in
Puttgarden could not be duplicated because it could be ruled out that the competent authorities would issue
a construction permit within a reasonable time horizon and there were reasonable doubts as to whether a
construction permit would be issued at all.'” Furthermore, a duplication of the port facilities was excluded
for practical, notably economic reasons. The long-term development plan for the region foresees a bridge
to be built between Germany and Denmark within this decade which would ultimately lead to a significant
reduction of the market capacity and thereby render the recoupment of the costs for the construction of a
new port impossible.*®

According to standing case law as well as the practice of the Bundeskartellamt, dominant companies
are not required to grant access to essential facilities if there are capacity constraints which make it
impossible to provide access. Although Scandlines argued that this was the case, expertise by a nautical
expert confirmed that the port infrastructure was sufficient to allow access for a competitor without unduly
interfering with the ferry operations of Scandlines.*® It follows that if a dominant firm claims that all the
capacity in an essential facility is being used, it is necessary to determine whether the claim is genuine or
whether the argument is being used to deny access to a downstream competitor.

3.2. Buyer power and public private partnerships

In the ,,Belgian New Fruit Wharf* case, the merging parties had horizontal overlaps and gained a
significant market position on the market for “fruit cargo handling in sea ports” in the “Hamburg/Le
Havre” range. The merger was cleared in the second phase of German merger control (following a
preliminary investigation phase of four weeks). Other aspects taken into account were (i) countervailing

1 An English version of the Act against Restraints of Competition (,,ARC") is available on the website of the

Bundeskartellamt at: http://www.bundeskartellamt.de/wEnglisch/download/pdf/GWB/110120 GWB_7 Novelle E.pdf

1 Bundeskartellamt, B9-188/05 , Scandlines“, p. 33 et seq.
16 Bundeskartellamt, B9-188/05 , Scandlines“, p. 40 et seq.
o Bundeskartellamt, B9-188/05 , Scandlines“, p. 33 et seq.
18 Bundeskartellamt, B9-188/05 ,,Scandlines*, p. 39.
1 Bundeskartellamt, B9-188/05 ,Scandlines*, p. 42.
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An important aspect in distance analysis is the fact that both ports have access to adequate roads and
railways. Ferromex is in charge of the railway that connects with Manzanillo and has access to the center
of the country and the railway that connects with LC is owned by Kansas City Southern. This connection
of the ports by different railway companies proved to be an additional element of rivalry between
Manzanillo and LC.

Also and exercise on generalized prices was carried out. The cost of bringing a container from the
ports of Shangai and Hong Kong to three of the main cities in the country was estimated, at market prices.
Mexico City was the main hinterland place; Monterrey and Guadalajara belong to a less important
hinterland.

Shangai Hong Kong
Relative Relative
transport cost transport cost
of acontainer. of acontainer.
oic oic
]
Alc m e Al .
L10| Aic g Aic 10| A
105 105
L[]
1 Ma—Oha A ¥r—OMa A Ma—OMa—— 1 —a—he Mi—Bie b —O4e—
Distrito Federal Guadalajara Monterrey Distrito Federal Guadakajara Monterrey
A Imports @ Exports A mports @ Exports
Ma:Manzanillo  LC: Lizaro Cirdenas Ma:Manzanillo  LC: Lizaro Cirdenas

The table above, illustrates the comparison of prices for a 20-foot container. We estimated the relative
price between the observed price and the lowest price found for each route, the container was considered
either for export or import. The result shows that relative prices between Hong Kong and Shanghai or
Manzanillo or LC show a price differential of around 10% when the city of origin or destination is the
nation's capital. Otherwise, the differential is over 10% and Manzanillo is the best option in cases of
Guadalajara and Monterrey.

The distance and generalized cost information showed that Manzanillo and LC could be seen as rivals
in containers with origin/destination to  the center of the country. The relative weight of the container’s
volume was estimated at more than 50% of the total of the containers from LC and Manzanillo with
destiny/origin Mexican territory. The center of the country became an overlap area regarding the influence
of the ports of Manzanillo and LC.

Competitor’s opinion
Companies located in Manzanillo and LC noted that the ports of Manzanillo and LC compete in the
container segment. The most important reference obtained is the claim that certain shipping companies

changed their operations from Manzanillo to LC.

CFC’s conclusion on the case is that container terminals located in Manzanillo and LC share a
common influence area, feasible for users, and so they are located in the same geographic area.
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5. Conclusion

The port is not a homogeneous unit. Inside the port various activities for dissimilar companies are
carried out. A key feature is that ports are multiproduct companies, which have different facilities and in
many cases are specialized in one type of goods. In this context, defining the relevant market is somewhat
influenced by the services performed by port terminals, rather than competition between ports, what occurs
is a competition between terminals.

The port is a node in a transportation network. This characteristic has an effect on the definition of the
market’s geographic area, since what ended users (cargo owners) search for is to move goods from the
place of origin to a destination. This main interest of end users is what is taken into account determining
the area of influence of rival terminals.

Other transport means can be an alternative to port services offered by a port terminal dedicated to a
particular product. Knowing the area of origin and destination, the goods, the end users of the load,
transport means, may be relevant to obtain information to evaluate alternatives that may satisfy the final
demand of the cargo. In the example, about the importation of grains the importance of how other
transportation options may prevent the necessity of using a terminal in a port is illustrated.

The delimitation of the geographical scope of a market may be affected by the presence of terminals
in different and rival ports. The degree of rivalry depends on the overlap area that of the terminals that are
considered as substitutes. The use of indicators of origin-destination and generalized costs for users is a
useful tool to set reasonable geographic areas, as shown by the container market example.
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NETHERLANDS

1. Introduction

In this paper, the Netherlands Competition Authority (hereafter: NMa) will give a brief summary of
two reports that it has published on port related activities. The first report, which was published in 2005,
concerns market definition and market power at the port of Rotterdam. More specifically, it examines
whether the Havenbedrijf Rotterdam N.V. (hereafter: HoR) has market power with regard to its economic
activities, and the likelihood of abuse of dominance.* The second report, published in 2008, concerns the
distributive chain of transport from seaports to the hinterland.” The reports provide a Dutch perspective of
the factors that can facilitate market power at ports and the conditions under which ports can be regulated.
The second report also gives insight into the competitive constraints faced by undertakings operating in the
sector for transportation by water in the Netherlands.

2. NMa-report on HbR (2005)

On 1 January 2004, the Rotterdam Municipal Port Management became a public limited liability
company, HbR. The newly founded company remains totally under public ownership. The Dutch
Ministries of Economic Affairs and Transport, Public Works and Water Management asked the NMa to
investigate whether HbR had market power on one or more markets, and, if that would appear to be the
case, whether there was a likelihood of abuse of dominance. The investigation was intended to enable the
Dutch government to assess, in view of possible abuse of a dominant position by HbR, whether there was a
need for additional specific rules on competition at the port, in addition to the already existing general
rules.

In its investigation, the NMa examined the two main activities of HbR: i.) the supply of port
infrastructure to ships that visit the Port of Rotterdam (for which HbR sets so-called port tariffs) and ii.).
the supply of land to tenants of the port, by renting out parcels. With regard to the first activity, the supply
of port infrastructure, the NMa came to the conclusion that HbR holds a monopoly position (and thus a
dominant position). It was found that HbR does not compete with other port authorities at different ports.
An increase of the port tariffs at a port hardly ever results in a customer’s switching to another port. The
main reason for this is that the port tariffs are a relatively small part of the total costs for the transport of
goods from their origin to their final destination. The study found that other costs, for instance costs for
transport by sea, transfer and hinterland transport, that cannot be influenced by HbR, are much more
important for customers when choosing a port. For the assessment of the competitive position of HbR, it is
therefore not important whether the Port of Rotterdam as a whole competes with other ports. What is

24 — 05-2005, the NMa’s report was based inter alia on the study commissioned in 2004 from Charles
River Associates, Study on the Port of Rotterdam -Market Definition and Market Power,
http://www.nmanet.nl/nederlands/home/Actueel/Nieuws_Persberichten/NMa_Nieuwsberichten/2005/2005
_Q2/Advies_ NMa_aan EZ en_V_W.asp

30 — 9- 2008, Ecorys Sectorstudie van zee- tot binnenhaven Marktwerking in het goederenvervoer over
water
http://www.nmanet.nl/nederlands/home/Actueel/Nieuws_Persberichten/NMa_Nieuwsberichten/Nieuwsberi
chten_2008/2008 Q3/08-26 NMa_verhoogde aandacht voor marktwerking_op het water.asp
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important is whether HbR competes with other port authorities in other ports, when supplying port
infrastructure for which it charges port tariffs. It was found that such competition does not exist.

With regard to HbR’s second activity - the supply of land to tenants of the port, by renting out parcels
- the NMa found that HbR’s dominance was related to cargoes for which the Port of Rotterdam (as a
whole) was dominant. HbR was thus unlikely to be dominant in relation to undertakings that deal with
cargoes for which the Port of Rotterdam does not hold a dominant position. It was also established that
HbR did not hold a dominant position in relation to undertakings that are active in non-port related
activities. Such undertakings are not tied to the location of the Port of Rotterdam. HbR could only hold a
dominant position in relation to port-undertakings that deal with one or more of four cargoes (ores and
scrap, coal, crude oil and certain liquid bulk products) for which the Port of Rotterdam holds a dominant
position. There are some exceptions where HbR competes with other ports (sometimes even in different
parts of the world), in relation to particular undertakings with activities in the field of one or more of these
four types of cargo. However, in most instances, the dominance of HbR in relation to undertakings dealing
with these four cargoes is likely.

The report found that the lack of discipline from other port authorities on HbR, when it came to
setting port tariffs, meant there was a strong likelihood that HbR could abuse its dominant position by
charging extremely high (excessive) port tariffs, or by discriminating between customers which compete
with each other. It must be stressed that the NMa merely issued an opinion about the theoretical chance
that HbR could abuse its dominant position: the NMa did not investigate whether HbR actually had abused
its dominant position, or would do so in the near future. With regard to the renting out of parcels, the NMa
held that it was very unlikely that HbR could abuse a possible dominant position by charging excessively
high rents or leaseholds, or that it would discriminate between customers. This is due to the constraints
imposed by the use of long-term standard contracts with renegotiation clauses that restrict the pricing
power of the port authority.

To discourage excessive or discriminatory port tariffs, a competition authority can make use of the
general rules on competition or the legislator can establish sector-specific rules. The NMa generally holds
a reserved position towards the adoption of sector-specific rules on competition. In light of this view, the
NMa investigated whether the general rules on competition law (Dutch Competition Act) would suffice in
relation to ports. With respect to the monitoring of the level of port tariffs of a more structural nature, the
NMa was of the opinion that specific rules would be more suitable than the general rules of competition.
Moreover, when adopting sector-specific rules a legislator may choose for a different method of
assessment or a different material test (by which, if desired, stricter rules may be applied than in general
competition law). Furthermore, the supervising of these rules may be simplified by imposing rules on intra-
port structural separation, such as separate accounting. In addition to this, an advantage of sector-specific
rules would be that the tariffs are monitored ex ante, which provides legal certainty on tariffs that are
applied by HbR. With respect to the prevention of discriminatory tariffs however, the NMa deemed it
unnecessary to adopt sector-specific rules. Nevertheless, if sector-specific rules for HbR would be adopted
on the level of port tariffs of a more structural nature, the NMa was of the opinion that the legislator could
then also consider including rules on the prevention of discrimination and other types of abuses.

Ultimately, the NMa suggested to the Government that measures be adopted to establish effective
supervision of the level of the port tariffs in the Port of Rotterdam, either by sector-specific rules, or by
other appropriate means.

3. Sector report: shipment of goods, via sea- and inland port (2008)

In 2008 the NMa commissioned a research study on transportation by water in the Netherlands. The
results were made public and compiled in the sector report “Shipment of goods, via sea- and inland ports”.
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The published report describes the chains of transportation of goods over water in the Netherlands and
focuses on the interdependence of three defined chains.

e  Container transport/haulage;
e Sand and gravel haulage;
e Tanker haulage.

The report sets out the level of competition in the sector, and more specifically, as follows, in these
markets.

3.1 Container chain

Transport of containers is the fastest growing of these markets and is for the most part an international
market. This international market is basically separate from the domestic (Dutch) market. The large
container shipping companies with their deep-sea service lines (so-called Carrier Haulage) and dispatching
agents (Merchant Haulage), are important buyers. These parties control the entire chain between seaports
via inland ports, and organize transport to and from the user of the goods in the hinterland. Almost all the
transport originates or has a destination overseas and will therefore be transported through a seaport.

Within the market for container transport, there is almost full and open competition. A large number
of ships can be used and there are ample possible substitutes, both within the sea-going trade and otherwise
(road, rail). Furthermore, there are many active dispatching agents who, however, do not offer the shippers
a total service package. There is also a difference between the seaports and the inland ports. Within the
seaports there are oligopolistic traits. Entry barriers are high and cross-connections between terminals and
shipping companies make for limited switching possibilities for users. There are a large number of inland
ports in the Netherlands and the distance between the ports is short, specifically in South Holland. Within
certain regions, there is some measure of integration between the various inland ports.

3.2 Sand and gravel chain

The second chain investigated in the report, comprises the extraction of minerals and construction
materials (especially sand and gravel) on location in rivers, lakes or offshore and transport from there to
storage or to end-users (concrete plants and construction sites). Sand and gravel flows are largely domestic
and have only limited connections with sea-harbours. This market has a direct relationship with the
construction sector and the volume varies to a great extent over time.

Within the sand and gravel chain there are categories, each with its own specific features:

o Transport of industrial sand, (with gravel and cement as important raw materials for concrete
products). The extraction of industrial sand is under fire from pressure groups. Public opposition
against the current large-scale quarrying is growing and fewer licences are being granted. In the
long run, it will be inevitable to have to import a quantity of the industrial sand. That will cause a
shift for transhipments from the inland ports to the seaports.

o Transport of “filler’ sand, which is used for construction filling or levelling purposes (building

sites, infrastructure). Filler sand is almost all quarried in the Netherlands. The amount of interest
in offshore extraction, being only 30%, is limited.
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The markets for industrial sand and filler sand are interchangeable. This is due to the fact that during
extraction, different types of sand are brought to the surface (different sizes of grain). In the market for
sand and gravel transport, there is vertical integration in the quarrying, processing and inland shipping
transport, which allows market power for parties in the chain. This makes it an interesting segment for
investigation from a competition standpoint. There are, however, sufficient large players who each try to
realise as good a national coverage as possible. This prevents any one or two of the parties from controlling
the market. This situation creates difficulties for the inland shipping sector. Various sources indicate that
shippers in this market often sail under the cost price in order to contract a cargo.

3.3 Tanker transport chain

This chain covers transport to and from refineries and chemical industries on the waterfront. The
goods transported are petroleum, oil products and chemical products. Most of the transport is related to
seaports and for the most part concerns an international flow of goods. The inland transport flows are to
(fuel) depots and between the chemical industries.

There are two markets for tanker shipping, each with its own specific features:

e Transport of mineral fuels. This market is characterized by considerable fluctuation in demand
and supply, caused by the price of crude oil. This market is serviced in large by private inland
shipping enterprises, which operate on the basis of spot contracts. Charters play an important
role.

e Transport of chemicals. This market is more stable, since it services the continuous processes of
the chemical industry, which are not subject to much short-term fluctuation. This market is
primarily the domain of the shipping companies, who operate on the basis of forward contracts.
The role played by freight loaders is less important. Shipping companies often contract the
shippers directly.

There are limited possibilities for entry and withdrawal. The cost of investment in ships is
considerable. Moreover, the ships cannot be used for any other kind of inland shipping transport. Ships for
transporting mineral fuels can be used for any other fuels. However, ships for transporting chemicals can
only be used for their specific product categories.

The study discerned strong concentration on the demand side of the inland shipping transport.
Furthermore, oil companies and chemical concerns have a strong vertical integration, whereby they are
often both the loading and the receiving party. In addition, the oil companies are a major supplier of
furnace oil and lubricants. This means that the inland shipping companies, especially the small private
enterprises, are generally in a weaker position compared to the other parties in the market. In tanker
shipping there is monopolistic competition, where the providers probably have a little more market power
than in the dry bulk carrier market.

The NMa considers the outcomes and results of the sector report a success. The report not only
strengthened the NMa’s information position on shipment of goods, it also created attention and awareness
among undertakings in each sector studied. The report facilitated the fostering of a good network
relationship between the NMa and undertakings concerned and established the NMa as a relevant party
with whom undertakings and Government consult regarding developments in the sectors investigated.
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4, Conclusion

The Port of Rotterdam is Europe’s largest container port. The port is important for European export
and import activities and it contributes significantly to economic activity in the Netherlands. In the light of
the 2005 study, the NMa suggested to the Government that measures be adopted to establish effective
supervision of the level of the port tariffs. No sector-specific regulation has been adopted. However, HbR
has negotiated a covenant with some parties who are active at the port, that deals with port tariffs. The
NMa has frequent contact with the sector and is following these developments closely. In this regard, the
NMa would be interested to hear from other OECD members on this issue.

In relation to transportation by water more generally, the NMa will be issuing a second sector report
later this year. Building on the results of the 2008 study, an analysis of the main chains of goods in the
(sea)port of Rotterdam will be conducted. The purpose of the follow up study is again twofold; to improve
the NMa'’s information position, and create awareness of the need for competition in the sector. The results
of this sector study are foreseen to be published by the end of 2011.
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PORTUGAL

1. Introduction

The Portuguese Competition Authority (PCA) has investigated and condemned undertakings in two
cases regarding anticompetitive practices in ports, one regarding price fixing by an Association of Shipping
Agents, and the other regarding the existence of a cartel between towage service providers.

In both cases, the undertakings found guilty of the anticompetitive practices were active in significant
Portuguese ports. The undertaking involved in the price fixing case represented over 80% of the shipping
agents in the main national ports, and the cartel that was uncovered operated in the port which, at the time,
accounted for 95% of the activity of specific maritime transport service provisions in the whole national
port system.

The PCA imposed, in both cases, a fine on the undertakings and were successful in the judicial review
process, albeit with a reduction in fine. The cartel case is still pending in the Portuguese Constitutional
Court.

2. Price fixing in Ports - AGEPOR

On December 30, 2005, the Portuguese Shipping Agents’ Association (AGEPOR) was fined €195 000
by the PCA for the anti-competitive practice of price fixing. It was found that AGEPOR, which
represented more than 80% of the shipping agents operating in the main Portuguese ports, prepared and
distributed a list of recommended maximum prices.

Shipping agents are the undertakings which, among other activities, provide services to goods
importers/exporters and ship-owners/maritime carriers. In Portugal, there are 120 authorized shipping
agents, of which 102 were AGEPOR associates in 2004. Between 2001 and 2004, AGEPOR represented
over 80% of the shipping agents in the main national ports (Sines, Lisbon, Aveiro, Leixdes, Viana do
Castelo, Figueira da Foz, the Azores and Setubal).

The investigation proved that the majority of the shipping agents, both members of AGEPOR and
non-members, who were drawn in given AGEPOR’s capacity to influence this market to a significant
degree, followed the recommended fees, thus inhibiting the competitive interplay of prices in the market
over a period of 4 years. In one case, a non-member’s price for the service “assistance to the crew outside
port limits” rose from €4.99 in 2001 to €106 in 2002, i.e. 21 times higher, thus aligning itself with the
AGEPOR table.

In addition to the fine, the PCA decision required AGEPOR to immediately cease issuing price
schedules and to inform all members of such cessation.

The decision was appealed to the Lisbon Commercial Court. The Lisbon Commercial Court upheld
the PCA decision, albeit with a reduction in the fine to €130 000. Further appeal on the Lisbon
Commercial Court decision was made to the Lisbon Appeals Court. The first instance decision was
confirmed. This ruling was appealed by the defendant to the Constitutional Court, which, in 2009, declared
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that it could not decide the appeal. The decision of the Lisbon Commercial Court was therefore not
reversed.

3. Price fixing in towage services

In April of 2007, the PCA found three towage companies that were active in the Port of Setubal guilty
of initiating a cartel, fixing prices, dividing customers and establishing a monitoring and compensation
mechanism. This agreement was subject to alterations and adaptations throughout the period of its
existence.

The economic activity of the undertakings involved was providing auxiliary maritime transport
services, in particular tug services in the commercial port of Setubal. It should be noted that, on account of
its geographical position, the Port of Setubal services important export industries that operate in the
Setlbal peninsula, e.g. the vehicle sector, the iron and steel industry and the paper and paper-pulp industry.
In addition, in the movement of roll-on/roll-off cargoes (which includes the loading and unloading of
vehicles), this port represented around 95% of the movement in the whole national port system in 2005.

The investigation proved that, in the beginning of 2006, the three towage companies operating in that
relevant market met, discussed and agreed on a common set of prices. Furthermore, they agreed on the
terms to offer customers who attempted to change service provider in order to ensure that customers would
not find more advantageous conditions. In the, however unlikely, event that customers would switch, the
mechanism included an obligation where the new service provider would necessarily subcontract the
former service provider to service that customer, under pre-set commercial conditions and prices.

Under the terms of the Portuguese Competition Act, the offence in question may lead to the
imposition of a fine that, for each of the undertakings, may amount to a maximum of 10% of the previous
year’s turnover. In this case, the PCA decision required the immediate cessation of the practice and
imposed fines on the three companies totalling €185 000. As an additional sanction, the Authority ordered
the undertakings to publish the full version of the decision in the Diario da Republica, the National
Journal, and an excerpt from the decision in a national newspaper.

An appeal was filed to the Lisbon Commercial Court, which upheld the PCA’s decision, albeit with a
reduction to the fine to be paid by two of the undertakings. Further appeal to the Lisbon Court of Appeal
led to a decision from this court confirming the decision of the Lisbon Commercial Court. One of the
undertakings filed a further appeal to the Constitutional Court, where proceedings are still pending.
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SLOVENIA

1. Introduction

In the light of recent antitrust procedure against the operator of the Port of Koper and legislative
changes' in the field of port services, Competition protection office of the Republic of Slovenia (CPO)
would like to highlight some issues regarding intra-port competition and, in particular, the relation between
concepts of competition “for the market” and competition “within the market” dealt within the legislative
process. Given that access to port infrastructure in the EU is not regulated (yet) and that the legislative
initiative has been stopped twice so far, there seems to be a clear need for continuation of European
Commissions efforts for delivering the Port services directive.

2. General overview:

The Port of Koper is the only seaport in the Republic of Slovenia and one of the northern Adriatic
ports. It is a multipurpose port and it operates in 12 specialized terminals with different types of goods:
general cargoes, timber, fruit, alumina, live stock, cars, minerals, passenger, cereals and fodder, energy,
liquid cargo, containers and Ro-Ro. In terms of maritime throughput it is the fourth largest north Adriatic
port® (15.4 million tones in 2010), but it should be pointed out that in the neighboring Port of Trieste the
supply of oil through the pipeline to Bavaria alone represents about 75% of total turnover (around 35
million tones per year). The same goes for the Port of Rijeka, where oil accounts for more than 50% of
total turnover. In terms of container traffic, the Port of Koper is the largest, surpassing 400.000 units per
year. Regarding the number of towing services providers, according to our information, in neighboring
ports of Trieste, Rijeka and Koper there is one service provider, and as to number of tug boats available per
port® in Trieste there are 7, Rijeka 6 and Koper 4 tug boats.

Maritime throughput and traffic in European ports has increased considerably in the last years thus,
allowing them, in general, to sustain more service providers and a higher level of intra-port competition.
Terminals and other port infrastructure in the Port of Koper are, on the basis of the concession agreement,
managed by the public limited company, Luka Koper d.d. (hereinafter: Luka Koper). The majority owner
of Luka Koper is the Republic of Slovenia with 51% equity stake.

3. Abuse of dominant position by the operator of the port Of Koper

The port infrastructure is owned by the Republic of Slovenia and was at the time of the infringement
operated solely by Luka Koper under a lease contract concluded with the owner in February 2000. Luka
Koper is also 50% owner of the only company performing towing services in the port of Koper — Adria
Tow d.o.0. (hereinafter: Adria Tow) and 100% owner of the only company performing mooring of ships in
the port of Koper - Luka Koper INPO d.o.0. (hereinafter: INPO). Port services themselves were performed
on the market and were not subject to any restrictions or authorization procedure.

! Present and envisaged.

2 Trieste 46,15 million tones, Venice 26,2 million tones, Ravenna 21,9 million tones and Rijeka 10.1

million tones.

According to service providers tug boats can also be leased for a certain period of time in case of higher
demand.
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S5 vleka ladij d.o.o. (hereinafter: S5) is a company that is active in maritime port services. S5 made a
complaint, regarding the refusal of Luka Koper to provide the berth place in the port of Koper for
performing towing activities. The antitrust procedure was initiated on the grounds of this complaint and S5
was granted a role of the intervener in the case. The same company lodged another complaint regarding the
refusal of Luka Koper to grant its workers the access to the Port of Koper in order to perform mooring
activities. Based on those facts, CPO initiated ex officio procedure against Luka Koper for abusing its
dominant position in the market for organization of port services.

3.1 Relevant markets

Three relevant markets were defined in order to examine the behavior of Luka Koper. The first market
was the market for organization of port services, where Luka Koper enjoyed a legal monopoly. Second and
third market, market for towing services and market for mooring services, constitute neighboring markets,
which are separate from the first market, yet are affected by the actions of the dominant company on that
market, in which Luka Koper held a de facto monopoly through its subsidiaries.

3.11 Market for towing services

Luka Koper claimed that the ships of its subsidiary Adria Tow often had to relocate as a consequence
of traffic in the port, and consequently it had no available space capacity in the port to meet the demands of
S5. On the other hand, S5 stated it was ready to accept all conditions under which places are granted to
Adria-Tow, including the movement to another location after the arrival of ships.

Furthermore, Luka Koper also stated that its daughter company Adria - Tow uses the port capacity
according to the commitments related port safety regulation.

Several stakeholders® as well as the complainant stated that access to port and presence of tug boats
within the port is a significant advantage for performing viable and continuous performing of towing
activities. CPO conducted a survey among shipping agents which perceived Adria - Tow as the sole
provider of towage in the port of Koper. According to the survey, Croatian and Italian companies are not
regarded as potential competitors, namely Croatian because of the complex procedure of obtaining work
permits® and Italian, because tugboats from neighboring ports of Trieste and Monfalcone need on average
1 to 1.5 hours to reach the Port of Koper. In view of the Union of Maritime Transport Agencies of
Slovenia, competition in the area of towing services is desirable, inter alia, for stabilizing the prices of
these services. In the meantime, the company Adria Tow was given de facto exclusive access to the port
and had performed the towing services, for which the demand was on the increase over the last years.

The CPO noted that Luka Koper did not justify its refusal of access to port infrastructure. According
to the file, Luka Koper did not even negotiate with S5 and did not offer access on equal terms as to Adria —
Tow. After the decree entered into force (see para. 14) the existence of port capacity was also confirmed by
the fact that, following a positive opinion by the concessionaire - Luka Koper, the Ministry of Transport
offered a temporary contract for berthing of 2 tug boats in the Port of Koper to S5.

Companies performing agency services to ships, companies performing towing activities etc.

Since Republic of Slovenia joined the European Union boats from the Member States are subject to control
by the Administration of Shipping and the Maritime Police, on the other hand others must pass the customs
control.
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3.1.2 Market for mooring services

Luka Koper delayed its decision® to grant access to the workers of its competitor S5 to the port in
order to perform mooring activities, until the legal basis was changed and the services were included
among the exclusive rights of the concessionaire (Luka Koper). Since mooring services can be provided,
by the very nature of the service, only in the port, access to the port is of vital importance. Accordingly, the
workers needed a permit to enter issued by Luka Koper. The delay was caused by unjustified demands of
Luka Koper for explicit statement of worker’s names that would perform the mooring activities and
explicit statement of ships that mooring would be provided to, although such detailed information was not
necessary for granting access. Luka Koper also stated that it delayed its decision because it knew that the
new decree, under which the mooring services would be part of exclusive rights of the concessionaire, was
going to be delivered, making a conclusion of a contract for a period of a month unreasonable.

As already mentioned, mooring services in the Port of Koper are also performed by Luka Koper’s
daughter company, in this case INPO.

3.2 The decision on the case

The CPO issued a decision concluding that the unjustified refusal of access to the port infrastructure
by Luka Koper had the effect of excluding all competition on the markets for towing and mooring services
in the port of Koper and therefore constituted a breach of Article 9 of Slovenian Competition Law as well
as Avrticle 102 of the TFEU'.

There was no appeal against the administrative decision. The CPO also initiated a separate procedure
to pursue Luka Koper and its managing board for conducting a minor offence in order to set fines for the
infringements. Luka Koper appealed the decision to a court of first instance, which has not yet ruled on this
case.

It is worth mentioning that the infringements ended in 2008 when, with the decree® which entered into
force at the time, the owner of the port infrastructure - the Republic of Slovenia, became also the port
operator of the Port of Koper and was granted the authority to decide on access to the port infrastructure.

4. Legislative amendments, temporary contracts and cpo advocacy activities
4.1 Decree on the administration of the freight port of Koper, port operations, and on granting
concession

On the 29th of July a new decree entered into force, which gave the authority to decide on access to
the port infrastructure to its owner, the Government of the Republic of Slovenia and in its name to the
Ministry of Transport, which by the decree became the operator of the Port of Koper. In line with the
decree, a concession for performing certain services, other than public administrative services, can be
granted. The concession was granted to Luka Koper regarding services of governing the port, cargo

6 From 19.6.2008 when the request was filed till 29.07.2008 when the legal basis was changed.

Since the infringement concerns the operator of the only seaport in Slovenia, it had an effect on all of the
territory of Slovenia and had an effect on services provided by and for companies from other EU Member
States, it had an effect on substantial part of common market.

Decree on the administration of the freight port of Koper, port operations, and on granting concession for
the administration, management, development and regular maintenance of its infrastructure — OG of the
Republic of Slovenia No. 71/2008 and 32/2011.

179



DAF/COMP(2011)14

handling and passenger traffic, performing of public service of maintaining of port infrastructure and
development of port infrastructure.

According to the decree, mooring services represent part of cargo handling services and are therefore
included among the exclusive rights of the concessionaire — Luka Koper.As regards the granting of port
space for towing vessels - port operator can grant berths for vessels performing port activities and other
services important for functioning of the port within available port infrastructure capacity, but prior
opinion from the concessionaire has to be obtained.

Concession agreement therefore settled issues related to administration, management, development
and regular maintenance of port infrastructure for a period of 35 years. The concession agreement inter
alia stipulates that:

e the Republic of Slovenia grants to Luka Koper an exclusive right to carry out port operations of
cargo handling, among other also mooring services, and maritime transport,

e port pilotage and towing are performed on the market basis under conditions ensuring freedom of
access to the service, save where this would cause disturbances of smooth and continuous
provisions of these services,

e port service providers should be granted free access to the implementation of these services,
within the available capacity and

e Port operator can, within the available capacity, award a berth in port for vessels to provide port
services or other economic activities necessary for the operation of the port.

4.2. Temporary contracts

After the decree entered into force, S5 filed another request for granting berths within the Port of
Koper to the Ministry of Transport which, as mentioned above, was given the authority regarding the
access to the port infrastructure. The Ministry of Transport offered temporary contracts to three towing
companies, each being offered 2 places (vessels berthed side by side) and reasoned the decision as the
quickest solution upon a fact, that at that time there was no legal basis for the selection or concession
procedure upon which a single service provider would be selected. In order to establish a long term
solution it would be necessary to adopt a regulation providing for a selection procedure with predetermined
and non-discriminatory criteria, while ensuring smooth provision of towing service. Nevertheless,
temporary contracts were not negotiable with an aim to ensure equal treatment of contracting parties.
Accordingly, they were to be concluded just for a period until the final legal grounds for performing
towing services in the Port of Koper are settled.’

The CPO reviewed temporary contracts and an opinion to the Ministry of Transport was transmitted,
claiming that the contract duration of 6 months™ is too short for a potential contractor to receive a fair
return on investment, and therefore represents a too high entry barrier. Contractual provision declaring that
the party has to start using the offered places in 14 days was also estimated to be too short for the potential
service provider to start the business, and gives advantage to the active company in performing towing
services in the port of Koper. S5 made similar remarks to Ministry of Transport and finally did not sign the
contract.

Art. 1 of the Temporary contract.

10 Temporary contract is tacitly renewed after initial 6 month period, each time for a period of 3 months, if

not canceled before by either contracting party.
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Remarks of the CPO were commented by the Ministry of Transport only in the part concerning the
starting period (14 days). According to the Ministry, the period was not considered to be restrictive since
contracts were offered without the obligation of imminent conclusion, therefore potential contractors could
accept the offer at any time they were capable of entering the market. Still, the opinion CPO remains that
the 6 month temporary duration of the contracts represents the crucial part restricting the competitors to
enter the market of towing services.

For the time being the offered berth places are still occupied on the grounds of the above mentioned
temporary contracts.

4.3. Maritime Code amendments

After the solution of access to port space was solved by the above-mentioned temporary contracts,
Maritime Code of the Republic of Slovenia was also revised (hereinafter: the revised MC) and, inter alia,
included pilotage and towing services among optional commercial public services, consequently
establishing grounds for concession procedure upon which a single service provider could be selected .

The CPO made significant competition advocacy efforts in the course of legislative procedure aimed
towards a market based approach when dealing with access to the port infrastructure. Communication
between the Ministry of Transport, which was preparing the revised MC, and the CPO was intense.
Remarks which follow the text bellow were made regarding the nature of performing towing and piloting
services.

4.3.1.  Provisions regarding exclusivity of rights to perform port services

According to the first proposal of the revised MC, services of pilotage and towing are ensured as a
public service in case they are necessary for the safe and uninterrupted™ provision of port operations in the
port of Koper - therefore optional public service. When they are performed as a public service, other
providers of these services may not perform them in the area the concession has been awarded (hereinafter:
exclusivity clause).

Reasoning of the Ministry of Transport regarding the above mentioned changes was that towing and
piloting services are essential and necessary for the safety of navigation in the Port of Koper. Constant
presence of tugs is also needed for rapid intervention in maritime accidents in the port and to prevent
accidents in case of fire fighting operations, which could lead to malfunction of the port and thus to
significant economic harm. The Ministry of Transport also stated that, according to the Communication on
European Ports Policy®, services of towage and pilotage are defined as technical-nautical services and are
associated with port safety - therefore they constitute services of general economic interest. Restrictions on
freedom to provide these services are acceptable for reasons of safety, but a transparent process in selecting
a contractor must be ensured and the period of exclusive rights may not exceed a reasonable period to
recover the investment. This follows the practice in other ports of EU Member States where these services
are not strictly market based.

Another reasoning was that, according to the “old” legislative framework, under which these two
services are performed on the market, continuous provision could not be assured since providers of these
services were not subject to any obligation in this view. To avoid the Port of Koper to be left without
adequate services, there needs to be a possibility for these two services to be provided as a public service
on the basis of the concession.

u Therefore not in all cases.

12 COM(2007)616 final.
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In its opinion on the first proposal of the revised MC, the CPO did not oppose to the fact that pilotage
and towing services were included among optional commercial public services, but nevertheless pointed
out that, from the perspective of competition law, it would be more appropriate if port services in question
were not operated on exclusive basis. Such a solution would not harm the public interest of ensuring safe
performance of the port services and the safety of the port itself. The exclusivity clause was estimated to be
too restrictive, limiting entry of new entrants to the market and not justified by the public interest of
security and continuous provision of port services.

In the second proposal of the revised MC, the exclusivity clause was removed, nevertheless towing
and piloting services were defined as compulsory (initially optional) public services, therefore giving the
power to decide on the number of service providers to the Government of the Republic of Slovenia, which
should define it in the concession act. The Ministry of Transport reasoned this solution upon the fact that
the number of service providers will anyway have to be objectively justified, also regarding the spatial
capacity of the port and the number of tug boats required to perform the service: Ministry of Transport
estimated that one service provider should ensure 5 tug boats since max. of 5 tugboats is required for
servicing of large vessels and cooperation between tug boats has to be guaranteed to ensure the safety of
navigation. This condition would not be achieved if towing services were performed by competing
companies and thus implicitly proposing exclusivity in this field.

In the opinion on the second proposal of the act, the CPO assessed that the definition of towing and
piloting services as compulsory public services is even stricter than in previous version of the proposed act.
According to the opinion, the public interest of port safety, bearing in mind constitutionally guaranteed
freedom of economic initiative and free competition™®, was not sufficiently justified according to the test of
proportionality.

The final version of the act, as in the first proposal, defined services in question as optional
commercial public services, but again, against the CPO’s opinion, included an exclusivity clause for
commercial public services.

4.3.2.  Provisions regarding the length of concession, conditions under which it is granted and
transparency of the procedure

Regarding the first proposal of the revised MC, the CPO also issued an opinion related to the absence
of clear provisions about the length of the concession, conditions under which they were to be granted and
that the concession procedure should be defined as transparent as possible.

In its response, the Ministry of Transport stated that the procedure and general principles for
concessions are already sufficiently defined in the general act on public — private partnership and the
criteria that the Government would have to follow, when defining the length of the concession in the
concession act, is strict enough. Therefore, the length of the concession period at that time was not
included in the second version of the revised MC and consequently the decision was left to the
Government, whereas the obligation of defining maximum prices for towing and piloting services were
included among the provisions of the revised MC.

The final version of the revised MC stipulated that, when service is provided under a granted
concession, the Government with the concession act, inter alia, determines the maximum prices for the

B The Constitution of the Republic of Slovenia — art. 74.
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service and the maximum period, for which concession is granted — the latter cannot be longer than 15
years™, therefore taking into account the remarks made by the CPO.

5. Competition “for the market” vs. competition “within the market”

As it is evident from the timeline of events and legislative changes, the main issue in this case was
competition “within the market” between providers of mooring and towing services. In the course of time,
mooring services were included among exclusive rights of the concessionaire and concession was given to
Luka Koper for a period of 35 years, whereas piloting and towing services were, with the changes of
Maritime Code, defined as optional commercial public services and, when operated as a commercial public
service, they are to be performed on exclusive basis by a single operator. With the revision of of Maritime
Code the concept of “competition for the market” was introduced also to towing and piloting services.

Currently, piloting and towing services are still performed on the market basis , but an option for their
implementation on the basis of an exclusive concession is possible. Even though with limited length and a
price cap, “exclusivity” solution was not regarded as optimal by the CPO. The opinion of the CPO that
competition for the market is a second best option when competition is affected by the exclusion of
continuing and open competition, was supported also in the case dealt by the Australian Competition
Tribunal on Freight Handling Services at Sydney International Airport (2000)™. Nevertheless - in the
opinion of the CPO, credible threat of entry and scale of throughoutput in port of Koper in correlation with
number of tug boats serving in neighboring ports point towards conclusion that natural monopoly does not
exist in the Port of Koper and exclusivity therefore is not sufficiently grounded.

Advocacy efforts made by the CPO were only partially successful. The CPO succeeded in regard of
the length of concession, the price cap and the definition of public service as optional, but not in the sense
of non exclusive performance of towing and piloting services. The exclusivity clause was generally
reasoned by the Ministry of Transport with requirements for safe and uninterrupted provision of port
operations. According to the Ministry of Transport cooperation and communication between tug boats also
has to be guaranteed to ensure the safety of navigation in the port of Koper and this could not be achieved
in case the towing services would be performed by several companies at the time.

During the legislative process, the CPO clearly stressed that performance of port services on a non-
exclusive basis would not in any case harm public interest of ensuring safe performance of port services
and the safety of the port itself. Namely, a Concession act, under which the concession is granted, can
provide precise provisions about performance and safety requirements that the concessionaire has to meet,
therefore giving all the power to define minimum service quality standards to the Government — without
the need for exclusivity. CPO believes that the existence of natural monopoly in the port of Koper would
give sufficient grounds for exclusivity and option of the “competition for the market”, either on the
grounds of unavailable space in the port or on the grounds of too low economic output that would
sufficiently support several service providers.

Port services could thus be generally performed on a non-exclusive basis preserving competition
“within the market”. The latter could also be supported by the results of a survey conducted on behalf of
the European Commission - Complementary economic evaluation study on the Commission proposal for a
Directive on market access to port services'® (hereinafter: the Study). Along with our view and according

14 Art. 47 of revised MC.

1 Judgment Federal Court of Australia - Stirling Harbour Services Pty Limited (ACN 008 767 600) v
Bunbury Port Authority [2000] FCA 1381, Para 24.

http://ec.europa.eu/transport/maritime/studies/doc/2005 11 complementary economic_analysis.pdf
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to the Study’, it is the fact, that the number of providers of towage services per port is somewhat higher*®
compared to pilotage and mooring™. According to the Study it appears difficult for most ports to have
more than one operator, just because of the scale of operations which is generally simply too small to have
more companies working effectively®®. Nevertheless, the possibility of imminent new entry, available
space and the scale of operations that are clearly sufficient in our case, are somehow pointing to the
opposite.

5. Conclusion

Any clear cut judgment about the principle or type of regulation according to which port services are
best operated in a given port, is certainly not an easy task at present. Nevertheless, the CPO believes that
the legislative efforts of the European Commission (EC) towards the adoption of the “Port services
directive” should continue. Clear guidance and transparency provisions would certainly bring positive
effects to the markets in question.

Failure of previous legislative attempts by the EC seems also to be a result of the fact, that most port
operators are state owned incumbents with their subsidiaries performing various port services.
Consequently, port operators seem to have a very strong incentive to defend their — often privileged -
interests®’. Since the ownership structure of port operators and service providers generally leans towards
state ownership, it is somehow easy to understand the opposition to the acceptance of the Port Directive
put forward in the legislative procedure, as several or majority of the stakeholders within the legislative
procedure actually represent the states (public entities) themselves and the outcome of the above
mentioned legislative procedure was not such a complete surprise. Accordingly, adequate separation of
different roles of port operators and port service providers could be made only through complete ownership
unbundling or a very precise regulation of access to port services. It should also be borne in mind that the
means used to accomplish the general interest mission (safety etc.) can limit the freedoms of the internal
market only “ultima ratio” - to the extent necessary to guarantee the fulfillment of the mission.

o Study, page 20.

18 Although in majority cases operated by a single operator.

9 In most European ports supplied by only one company.

2 Study, page 22.

2 See also Study, page 11.

2 COMMUNICATION FROM THE COMMISSION - Services of general interest in Europe, C 017,
19.1.2001, page 4,para 24.
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SPAIN

1. Introduction

The geographical configuration of Spain as a peninsula with 8,000 Km of coast has favoured the
construction of marinas and trading and fishing ports, which have become strategic points for the
development of different activities throughout the coast.

The port sector has a significant relevance for the Spanish economic and commercial activity In
particular, the international sea transport of merchandises increased by 47% between 2000 and 2008, and
in 2009 the 46 ports of general interest in Spain handled around 76% of imports and 50% of exports.

In this context, port services are essential in the trading ports of the Spanish territory and have a direct
impact on the cost of merchandise imports and exports and, in turn , on the commercial relationships
between Spain and the rest of the world.

Moreover, in order to assess the relevance of the port sector we need to take into account the role of
the ports as connection knots with other means of transport such as road transport or rail transport, since
any merchandise that departs from or arrives to a port needs to use either of these means of transport.

Therefore, the introduction of competition in the port activities in order to increase their efficiency
and their competitiveness must be a primary goal of the port policy. In this sense, the Spanish port
regulation has progressed during the last few years' towards a process of liberalization of services and has
encouraged the private initiative in line with the recommendations made by the Spanish Competition
Authority (Comision Nacional de la Competencia, CNC). In particular, progress has been made in the
development of intra port competition, through the autonomous management of the ports, as well as in the
strengthening of inter port competition, through the free provision of port services.

All this has shaped a port system that will be briefly explained in this paper in order to facilitate the
understanding of some of the conducts recently analysed by the CNC. The implementation of the reforms
initiated in 2003 and reinforced in 2010 has not finished yet. This is important because some of these
conducts have been assessed by the CNC before the latest regulation modifications were passed and the
CNC has to a certain extent influenced, via recommendation, these modifications.

2. The Spanish port system

The port sector is a regulated sector that has recently been partially liberalized. It is characterised by
the following features:

e Property and management

! Act 48/2003, of 26™ November and Act 33/2010, of 5" August.
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Public ownership of the ports: at the Autonomic level (Autonomous regions) for marinas,
fishing ports and non-trading ports in general and at the State level for ports of general
interest?, which are usually those that carry out trading activities.

Public ownership at the State level of port goods: the sea waters included in the service area
of the ports, lands, public works and port facilities are goods of public domain. The
occupation and use of this domain is subject to administrative authorization for periods of
time under three years, and the facilities are detachable. For periods of time over three years
administrative concessions are used with non-detachable facilities. In the latter case, public
tender is compulsory under certain assumptions.

Ports of general interest are managed by Port Authorities which are public entities whose
boards include representatives from the Central Government, the Governments of the
Autonomous regions, the municipalities, and the companies, trade unions and economic
sectors relevant in the port domain. Infrastructures and public domain must be managed
under profitability and efficiency criteria.

Economic regime

The principle of economic self-sufficiency of the port system as a whole and of each of the
Port Authorities governs the economic regime of the Spanish port system within a framework
of autonomous economic and financial management.

Port fees and private revenues from the provision of trading services are part of the resources
available to the port system.

Fees are calculated applying the principle of equivalence with the costs. There are different
types of fees: for the occupation of the public domain; for trading, industrial or service
activities; for the use of port facilities —the ship, the crossing, the merchandise, fresh catch,
yachts, special use of the transit area— and for aids to shipping for the use of sea signposting.

The fees have a common structure and basic quantities for all Port Authorities, although the
latter can apply corrective coefficients and discounts for the fees of the ship, the crossing and
the merchandise according to their economic situation, which can favour inter port
competition.

Services

Access and provision: Ruled under the principle of free access to service provision in a
framework of free and loyal competition among operators.

Kinds of services
— General services —cleaning, lighting, policing, etc.- and the sea signposting are carried out
by the Port Authority. The management of the general services can be entrusted to third

parties when security is not at risk or they do not involve the exercise of authority.

— Trading services —cranes, elevators, steelyard, merchandise reception, etc.— are provided
under free competition after obtaining a permission from the Port Authority.

2

This paper focuses on these ports.
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— Port services: technical-nautical —towing, tying, etc.-, service to the crossing, reception of
the waste material and merchandise handling —cargo, stowage, etc.-. These services are
carried out by the private initiative -with a non-exclusive licence for a limited term- and
they are subject to certain obligations of public service and account separation. The
provision of the service of “pilotage” is limited to one operator, which is granted a licence
through a tender process.

In short, the current Spanish port system is characterized by public ownership and management of the
ports, which must be carried out within a framework of economic self-sufficiency and free access to
service provision. Although the management model described has progressed towards a more liberalised
one, there are still some restrictions to competition, especially in the realm of stowage services, that can
only be provided by stowage companies, and whose workers still enjoy special working conditions. In
other cases in which service provision has been limited to one operator, such as the service of “pilotage”, at
least competition in the market has been substituted by competition for the market through public tenders.

3. Enforcement of competition regulation in the port sector

In this section two cases will be analysed. The first one involves a trade agreement in stowage
services signed by shipping companies, cargo workers and trade unions that also regulated the working
conditions in other sectors and which was considered an anticompetitive agreement with the effect to
foreclose the market by the Spanish Competition Authority. In this case, proceedings were closed by
imposing a fine.

The second case involves an agreement among road transport companies in Barcelona, brokers,
shipping companies and Barcelona’s Port Authority whose object was to erect entry barriers in the port of
Barcelona for independent transport companies. In this case, proceedings were closed through a
commitments decision.

3.1. The Stowage Companies Case

Before the regulatory reform of 2003 each Port Authority had a public-capital company that provided
stowage companies with the qualified workers that these companies were lacking for handling cargo.
Therefore stowage companies provide cargo services through dockers, who are either temporarily hired
through the public companies and subject to a special social security regime, or they belong to the stowage
company’s staff, being thus subject to the general social security regime. The former enjoy more
advantageous wages and working conditions that increase the cost of the service.

In 2003 cargo services started to liberalise through the transformation of public-capital companies
into port entities of economic interest whose partners were meant to be the stowage companies. In 2010
further progress was made in liberalising these services by fostering these new entities and the remaining
public-capital companies to transform into limited liability companies and obliging them to hire a certain
percentage of workers of the general working regime. However, it is still compulsory for the stowage
companies to integrate into the limited liability companies, who hold the exclusivity in the provision of
qualified workers. These workers still enjoy special working conditions.

In this context, in 2007 the National Association of Stowage and Broker Companies (ANESCO) —
which represents the interests of the stowage companies -, the State Coordinator of Port Workers (CETM)
— which represents the interests of cargo workers — and two regional trade unions signed an agreement to
regulate the working conditions in the stowage sector.
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The Spanish Competition Authority opened proceedings in this case since it considered that the
agreement established wages and working conditions that affected not only the stowage companies and
cargo workers but went beyond and affected the working conditions of complementary services — trading
services and services to the crossing, among others — that can be carried out by stowage companies and
cargo workers but also by other kinds of companies, since these services are liberalised.

In 2009, the Spanish Competition Authority concluded that the companies that had signed the
agreement were responsible of a collusive pact non-compatible with the Spanish Competition Act and they
were fined. The CNC considered that the goal of the agreement was not only the defence of the social
rights of cargo workers but that it also aimed at keeping the market of complementary services for the
stowage companies by erecting entry barriers to other competitors that were not able to be represented in
the negotiations. The goal of the agreement was therefore to foreclose the market for complementary
services through the imposition to non-stowage companies — who were mainly active in this market — of
the obligations established by the companies that signed the agreement.

According to the CNC, the agreement had also had a deterrent effect for potential competitors in the
market for complementary services in the ports of general interest as they would have had to fulfil the
conditions established in the agreement or even to face blockages from the signing parties.

The CNC decision was appealed before the revision court (Audiencia Nacional) and finally upheld in
September 2010.

3.2. Barcelona’s port
This case is about the access of independent transport companies to the facilities of Barcelona’s port.

In 2007, the Mediterranean Association of Container Transport Companies (AMETRACI)®
denounced a series of pacts between Barcelona’s Port Authority (APB) and several associations of
Barcelona’s entrepreneurs of container road transport, brokers, shipping companies, international freight
companies and the users of Transporte de Catalufia in order to organise the activity in the port.

The complainant was an association of transport companies, most of which were independent SMEs,
whose activity was mainly (80%) focused in the port of Barcelona and which hired their services to
transport companies that usually did not belong to the denounced associations.

The pacts designed a mechanism to grant an access authorisation to the port area and to allocate the
parking space inside the port area. In particular, lorries had to obtain an authorisation from the APB to gain
access to the port area. There were two kinds of authorisations. On the one hand, independent transport
companies were granted an (E) authorisation for one single operation, which meant a form-filling and a
payment every time they entered the port area. On the other hand, transport companies were granted a (P)
two-year term authorisation with no fees. On top of this, the owners of P authorisations were favoured in
the occupation of the buildings managed by the APB, of the parking space for lorries inside the port area
and enjoyed priority access to communication equipment.

The Spanish Competition Authority opened proceedings against all the signing parties since it
considered that this scheme had potential discriminatory effects vis a vis the independent transport

In 2008, the Spanish Competition Authority, following an accusation made by AMETRACI, fined several
of the transport associations of this file for fixing tariffs for the provision of the service of container
transport in the port of Barcelona.
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companies and at the same time it could erect significant entry barriers in the port of Barcelona for
potential operators.

After the statement of objections was issued, the signing parties of the agreements presented before
the CNC an application to initiate a commitments procedure. This procedure, contemplated in the Spanish
Competition Act, foresees that the Council of the CNC may resolve the termination of the sanctioning
proceedings in matters of agreements and prohibited practices when the alleged offenders propose
commitments that resolve the effects on competition derived from the conduct covered by the proceedings
and public interest is sufficiently guaranteed.

The denounced companies presented commitments which, among other things, proposed the
modification of the authorisation system to access the port and the separation of the entry authorisation
from the availability of the parking space, increasing, at the same time, the rotation of the available parking
space. However, there would still be two kinds of authorisations: a three-year term generic authorisation
and a specific authorisation for punctual operations that would be granted to whoever had an administrative
authorisation to carry out road transport activities, conditioned to the fulfilment of non-discriminatory
requirements.

As far as the parking space in concerned, the parties proposed two kinds of seats: rotating seats (for
hours) and guarding seats. The allocation of guarding seats to the owners of generic authorisations would
be decided by drawing lots among the applicants before the end of the previous year.

The Spanish Competition Authority considered that these commitments were sufficient to resolve the
competition problems detected and in March 2011 it resolved to close the case by a commitments decision.
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SWEDEN

1. Summary

e The great majority of the Swedish international trade has connections to the Swedish ports;
therefore a well-functioning port industry is of great importance.

e Ports that are intended for commercial shipping are either owned by the State, a municipality or a
private company. The most common owner of the port infrastructure is a local municipality. In
difference to many other countries, the port administration and stevedoring are often integrated in
Swedish ports.

e Ports face competitive constraints both from other ports and from the utilisation of other modes
of transportation than shipping. The extent of substitutability is dependent on a number of factors,
e.g. transportation infrastructure, the type of cargo and the distance to market.

e Ports can possess market power in relation to certain cargoes bound for certain markets. Ports
have therefore been subject to investigation by the Swedish Competition Authority on a number
of occasions. Potential abuses include excessive pricing and refusal to provide services.

e Asaresult of a collective agreement, there will only be one single company offering stevedoring
services in most Swedish ports. This arrangement is referred to as The Stevedoring Monopoly.

o The Swedish Competition Authority has focused on municipal ports broadening their market
scope. Municipal ports now offer services traditionally provided by the private market. Municipal
ports allegedly take advantage of their market power and The Stevedoring Monopoly in the
markets for e.g. forwarding shipping agents and shipbrokers.

e Asof 1 January, 2010, the Swedish Competition Authority has received a complementary tool to
deal with competition issues in regard to anti-competitive sales activities undertaken by the
public sector. Since most Swedish ports are owned by municipalities or by companies controlled
by municipalities this new provision will be of particular importance.

e As regards the new provision and the effects on competition, there is neither a de minimis rule
applicable nor a requirement to establish a dominant position, unlike cases regarding anti-
competitive agreements or abuse of a dominant position.

2. Ports in Sweden

2.1, General description

Sweden has the longest coast of all EU Member States. In 2008 approximately 188 million ton goods
were transported over the Swedish ports, equalling 85-90 per cent of the Swedish international trade.” This

! Sjofartens bok, Svensk Sjofartstidning, 2009, p. 146 och Sjofartens bok, Svensk Sjéfartstidning, 2010, p.
141.
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requires smooth transitions between land and sea transportation.? Consequently, a well-functioning port
industry is of great importance to the entire Swedish society.

There are about 50 public ports in Sweden. In addition to the public ports there are around 20
industrial ports and large private quays. A public port is open to everyone and all transportations, in
difference to an industrial port that generally will only accept carriages from the port owner itself.> Some
of the public ports will specialise in certain products, ships, ferries or specialise as multi-purpose ports.*

Ports that are considered to be of strategic importance to Sweden were identified in a Swedish
Government Official Report in September 2007. These ports were to be prioritised by the State in future
public infrastructure investments. The concept “Strategic Port” entailed inter alia that the Swedish
Maritime Administration would be responsible for fairway service up to the quay and that piloting services
would improve with a wait of maximum three hours, in difference to five hours in other ports.

Ports that are intended for commercial shipping are either owned by the State, a municipality or a
private company. The port services are commonly carried out in a company or in municipal administration.
In difference to many other countries, the port administration and stevedoring are often integrated in
Swedish ports.

Regardless of how the port and stevedoring services are organised, the port infrastructure, including
land and quays, is most commonly owned by a municipality. Since the municipalities commonly own the
port infrastructure, the municipality also fund necessary larger investments. Capital costs are often covered
by administrative fees. It is rare that port infrastructure is financed through tax revenue.

Ports face competitive constraints both from other ports and from the utilisation of other modes of
transportation than shipping. The extent of substitutability is dependent on a number of factors, e.g.
transportation infrastructure, the type of cargo and the distance to market.

Ports can possess market power in relation to certain cargoes bound for certain markets. Ports have
therefore been subject to investigation by the Swedish Competition Authority (“SCA”) on a number of
occasions. Potential abuses include excessive pricing and refusal to provide services.

2.2. The Stevedoring Monopoly

In most Swedish ports there is only one single company offering stevedoring services. This is a result
of a collective agreement between the employers’ organisation Ports of Sweden and the employees
organisation The Swedish Transport Workers Union. This arrangement is referred to as The Stevedoring
Monopoly.

The Stevedoring Company is responsible for the complete handling of the goods in the port, from
arrival by land transport until the goods are stowed on board and vice versa. Only workers employed by a
stevedoring company listed in the stevedoring agreement and that are members of Ports of Sweden are
included by the collective agreement. The stevedoring agreement states that the collective agreement
includes all work performed in the stevedoring company’s management, including e.g. loading and
unloading, mooring and keeping count of incoming and outgoing goods.

2 Konkurrensforutsattningar pA Hamn- och Stuverimarknaden, the Swedish Competition Authority, March

2000.

Swedish Government Offical Report, SOU 2007:58, Hamnstrategi: Strategiska hamnnoder i det svenska
godstransportsystemet, p. 11.

4 Sjofartens bok, 2009, p. 146.
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During the 1990-ties the SCA investigated complaints regarding port services and The Stevedoring
Monopoly. > The complaints concerned the question whether or not the employers’ organisation’s decision
to appoint the companies included by the collective agreement, in the foreword to this agreement involved
an act that constituted an abuse of a dominant position. The SCA did, however, not find any proof of any
conduct that could impede, limit or distort competition in the relevant market.

2.3. Developments in the port sector

During the last fifteen years, there has been great improvement in Swedish shipping and the port
sector in relation to developing the logistics. For example the procedure for handling the documentation
has been simplified and advanced data systems have been constructive.® According to a Swedish
publication on shipping, Swedish port services and commerce have become appreciably more efficient
during the last years. At the same time as the number of employees decreased the turnover per employee
has increased.’

Recently, the SCA has focused on municipal ports broadening their market scope. Municipal ports
now offer services traditionally provided by the private sector. Municipal ports allegedly take advantage of
their respectively market power and The Stevedoring Monopoly in the markets for e.g. forwarding
shipping agents and shipbrokers.

3. Amendments to the Swedish Competition Act
3.1. Supplement to the Swedish Competition Act on public sales activities

As of 1 January, 2010, complementary rules on anti-competitive sales activities by public entities
were included in the Swedish Competition Act (“the Competition Act”)®. These rules were adopted in
order to address competition issues that may arise when the public sector competes with private
undertakings on open markets.

This new rule is intended as a supplement to the two general antitrust prohibitions, i.e. on anti-
competitive agreements and on abuse of a dominant position. In the event Article 101 and/or 102 TFEU
also are applicable, these provisions must be applied in accordance with Regulation 1/2003.°

3.2. Anti-competitive sales activities by public entities

According to Chapter 3, Sections 27 and 32 of the Competition Act the Stockholm City Court (“the
City Court”) may, on application by the SCA, prohibit a certain conduct by the State, a municipality or a
county council within a sales activity, or a certain sales activity by a municipality or a county council. A
condition that has to be met is that the conduct or sales activity distort, by object or effect, the conditions
for effective competition in the market, or impede, by object or effect, the occurrence or the development
of such competition.

See e.g. The Swedish Competition Authority case dnr 161/1999 (only available in Swedish).
Konkurrensforutsattningar pA Hamn- och Stuverimarknaden, p. 15 with reference.

! Sjofartens bok, 2009, p. 146.

8 SFS 2008:579. The act came into force 1 November 2008.

See Article 2, Regulation 1/2003 of 16 December 2002 on the implementation of the rules of competition
laid down in Articles 101 and 102 of the TFEU, OJ 2003 L1/1.
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According to Chapter 3, Section 28 of the Competition Act, the City Court may also on application by
the SCA prohibit a certain conduct or activity of another legal person if the State, a municipality or a
county council directly or indirectly has a decisive influence over the legal person through ownership,
financial participation, applicable rules or through any other means. In other words; it does not matter
whether e.g. a municipality chooses to run the business itself or through a company, as long as the
municipality keeps the decisive influence of the company.

However, there are some exceptions to the new rule. According to Chapter 3, Section 27 of the
Competition Act, an injunction may not be imposed in relation to a conduct that may be justified by public
interest considerations. Furthermore, a certain sales activity may not be prohibited if it is compatible with
law.

The criteria for prohibition of a certain conduct or a certain sales activity are summarized in Figure 1
and Figure 2 respectively below.

Figure 1: Overview of the criteria for prohibition of a certain conduct by public entities

CONDUCT
Undertaken by THE MUNICIPALITY COUNTY COUNCIL LEGAL PERSON OVER
STATE WHICH THE STATE,
MUNICIPALITY OR

COUNTY COUNCIL HAS
ADECISIVE INFLUENCE

DISTORTS OR IMPEDE, BY OBJECT OR EFFECT, EFFECTIVE
COMPETITION

NOT JUSTIFIED BY
PUBLIC INTEREST
CONSIDERATIONS
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Figure 2: Overview of the criteria for prohibition of a sales activity by public entities

SALE ACTIVITY

ken by T| MUNICIPALITY COUNTY COUNCIL LEGAL PERSON OVER
STATI WHICH THE
MUNICIPALITY OR
COUNTY COUNCIL HAS
ADECISIVE INFLUENCE

DISTORTS OR IMPEDE, BY OBJECT OR EFFECT, EFFECTIVE
COMPETITION

NOT COMPATIELE WITH
LAW

3.3. The Local Government Act in relation to public sales activities

As regards certain sales activities undertaken by a municipality, a county council or a legal person
over whom a municipality or a county council has a decisive influence, the Swedish Local Government
Act *° (“the Local Government Act”) is of specific interest to determine whether or not the sales activity in
guestion is compatible with law.

Local self-government has a longstanding tradition in Sweden. Self-government at a local and
regional level is exercised, respectively, by municipalities and county councils. The rules of the game for
municipalities and county councils are mainly laid down in the Local Government Act.

Chapter 2 of the Local Government Act regulates the powers of municipalities and county councils.
According to Chapter 2, Section 1 municipalities and county councils may themselves attend to matters of
general concern which are connected with the area of the municipality or county council or with their
members and which are not to be attended to solely by the State, another municipality, another county
council or some other body. The relevant question is whether or not it is appropriate, well adapted and
reasonable that the public entity takes responsibility for the matter.

Furthermore, according to Chapter 2, Section 7 municipalities and county councils may only engage
in business activities which are conducted without a view to make profit and under the condition that it is
essentially concerned with providing communal amenities or services to the benefit of the members of the
municipality or county council.

SFS 1991:900. The Act came into force on 1 January 1992.
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4. Public sales activities in ports
4.1. Complaints to the Swedish Competition Authority

As has been mentioned above, the SCA has received several complaints during the years regarding
the competitive situation in the port sector. Since the most common owner of a port’s infrastructure in
Sweden is a municipality, the new rule regarding anti-competitive sales activities by public entities is of
special interest.

Since this new rule came into force the SCA has received complaints regarding ports, where the
companies have all been fully or partially owned by a municipality.

The Authority gives priority to matters of broad public interest, for example sales activities that affect
many companies in large parts of the country, and matters which to some extent involve principal issues.
The SCA initiated further investigations based on the new rule in two cases.

The first case will be further described below. The second case was closed in December 2010. The
SCA did not find proof that the questioned sales activities carried out by the public entity were likely to be
incompatible with law, nor that any conduct carried out by the entity distorts or impedes the conditions for
effective competition in the market.

4.2. The first port case

In February 2010, the SCA received a complaint regarding inter alia the sales activities undertaken by
a company (“the Company™) partially owned by a subsidiary to a municipality. The SCA decided to further
investigate the Company’s sales activity in relation to the new rule regarding anti-competitive sales
activities by public entities.

The Company is i mainly active as a forwarding shipping agency and as a shipbroker. Several private
companies, who offer the same services in the port in question, complained to the SCA over the fact that
the Company has advantages mainly based on its close connections to the owner; the municipality. The
municipality owns the port and is indirectly the owner of a considerable percentage of the shares of the
Company. Some competitors claimed that these fundamental differences in circumstances under which
they act on the market lead to a distortion or impediment of the competition.

One question of vital importance is whether or not the Company may be regarded as a legal person in
whom the municipality directly or indirectly has a decisive influence (Chapter 3, Section 28 of the
Competition Act). If not, the rule regarding anti-competitive public sales activities does not apply.

Another crucial question is whether or not these activities can be regarded as compatible with the law.
In lack of specific legislation regarding municipalities™ activities as shipbrokers or as forwarding shipping
agencies, the answer to this question is whether or not the activities are compatible with the Local
Government Act.

Finally, a key question is whether or not these sales activities distort, by object or effect, the
conditions for effective competition in the market, or impede, by object or effect, the occurrence or the
development of such competition. In this context, it is worth noting that unlike cases regarding anti-
competitive agreements or abuse of a dominant position, there is no de minimis rule applicable, neither a
need to establish a dominant position. Instead, according to the preparatory work of the legislation, the
impact on competition has to be “of some significance”. The reason for not having a de minimis rule is that
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one might not fully be able to take into consideration the fundamental differences between public and
private legal persons.™

4.3. Preliminary assessment of municipalities” extended activities in ports and the legislation
regarding anti-competitive sales activities by public entities

Without predicting the outcome of the SCA’s investigation regarding the first port case, some general
remarks may be made as regard municipalities” extended activities in ports and the Swedish
complementary legislation regarding anti-competitive sales activities by public entities.

It should be noted that at the same time as stevedoring and activities connected to the operation of a
port’s infrastructure have been referred to as compatible with the legislation and case law, no similar
statement exists regarding activities such as forwarding shipping agency and shipbroker activities
undertaken by a municipality or a company controlled by a municipality. Furthermore, neither does any
specific legislation currently exist that allows municipalities to operate on the open market as forwarding
shipping agencies or shipbrokers, nor have such activities become accepted in accordance with general
practice in the market.

The starting point of the new Swedish provision regarding municipalities” business activities is that
municipalities shall not, without any particular reason, engage in business activities in competition with the
private sector. A decisive question in this regard is whether or not it is appropriate, well adapted and
reasonable that a municipality enters into competition with private entities and acts e.g.as a shipping
agency or as a shipbroker in a port.

Unlike the operation of the infrastructure of a port — which may be regarded as a matter of general
concern - the services in question are not associated with great investment costs or financial risks that the
industry is reluctant to take. Furthermore, in accordance with statements in the doctrine, if it seems
abnormal to run a business without a view to profit, this indicates that the matter falls outside the
competence of the municipality and is thus to be regarded as incompatible with law. Finally, it is doubtful
whether the services in question are compatible with the Local Government Act.

1 See Government bill, prop. 2008/09:231, p. 37.
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SWITZERLAND

1. The Rhine and the Mannheim Convention

The Rhine is the longest river that flows into the North Sea and is the most important waterway in
Europe (200 million tons of goods carried annually). It is the only inland waterway that links Switzerland
to the sea. Switzerland has free access to the sea, which is guaranteed by the Mannheim Convention, an
international agreement which settles the river traffic on the Rhine. It was signed in 1868, reviewed in
1963 and ratified by Switzerland, Germany, Belgium, France, the United Kingdom and the Netherlands.
The fundamental principles of the Convention have already included the idea of a free and common
transport market. The Convention established among others freedom of navigation on the Rhine,
exemption of navigation duties, equal treatment of all boatsmen and fleets, and simplified customs
clearance. Thus, Switzerland benefits from a guaranteed access to the sea under international law.

2. The port of Switzerland

The port of Switzerland, or Swiss Rhine Ports, is the only river port of the country and is situated
along the Rhine, on the territory of two cantons: Basel country (Basel-Landschaft, BL) and Basel city
(Basel-Stadt, BS). Given that inland waterways are not linked to the Rhine, goods coming up to the Swiss
Rhine Ports in Basel by ship will have to leave the port by lorry or train. The Swiss Rhine Ports are
strategic places for the movement of goods going south over the Alps, as they are the starting and terminus
points of the European navigation on the Rhine.

2.1. Merger

The port of Switzerland arose from the merger between the four ports of Basel: the ports of the
cantons of BS (Kleinhiiningen and St. Johann) and BL (Birsfelden and Auhafen Muttenz). The ports
decided to strengthen their collaboration in order to consolidate their position on the market, to promote
river traffic on the Rhine and to exploit their synergies. Since January 2008 the merger has been
operational under the name "Swiss Rhine Ports". This merger has created a monopoly that allows
economies of scale and decreasing running costs. Ports have been untied from cantonal administrations and
became a public institution with its own legal entity. As a last step of this merger, both port railways of BS
and BL have been brought together under the "Hafenbahn Schweiz AG" on January 2011. The company
manages the port's network access. The surface area of the merged ports is about 1.3 million square meters,
half on BL and half on BS side.

2.2. Characteristics

In Switzerland transport by road remains the most used transport mode, with a share of about 54
percent of imported volume and 75 percent of exported volume on the transport market in 2009." However,
traffic on the Rhine is significant in the transportation of goods. In 2009 about 13 percent of the import
volume went through the port of Switzerland. Boat transport is the fourth most important mode of transport

! Administration fédérale des douanes, Rapport annuel. Analyse du commerce extérieur de la Suisse en

2009, p. 24 and 26; available on the following website:
http://www.ezv.admin.ch/themen/00504/01530/index.htmli?lang=fr.
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behind pipeline (17 percent) and rail (16 percent). Regarding the exports, navigation represents 4 percent,
behind rail that has 15 percent market share and airplanes with almost 5 percent. Boat transport is
competitive; it allows carrying very important quantities of goods over long distances at low transportation
and running costs.

The ports container traffic reached 99,048 TEU? in 2010, which was 26.5 percent higher than in 2009
(78,285 TEU).® About 13 percent of the imports and 3 percent of the exports in terms of value go through
the Rhine ports.* Above all oil products, metals, chemical and agricultural produces are transhipped
through the Swiss Rhine Ports. A growing share of transport and transhipment concerns consumer goods.
However, for about 50 years, the quantity of goods transported on the Rhine has been constant whereas
Swiss foreign trade (in quantity term) has increased at least 6 times during the same period. Therefore, the
market share of foreign trade by waterway has decreased to about 10 percent.”

90 percent of the trade in the Swiss Rhine Ports concern imports and exports to and from Switzerland,
and 10 percent pass in transit via rail and road networks. The interconnectedness of the port of Switzerland
with road and rail networks is one of its strengths as it offers the best conditions required for a safe logistic
chain. The port railways of the cantons of BS and BL have more than 100 kilometer of lines. In 2006 they
allowed to carry more than 67 percent of the goods transhipped from and to the Rhine ports.® These ports
are also well linked with road networks and airways (EuroAirport) and therefore became a complex
transport hub, well integrated in the European transport networks.

2.3. Competitive situation
2.3.1.  Elements of competition within the Swiss Rhine Ports

When merging the ports of Basel, the cantons of BL and BS decided to keep their landownership
rights (Rheinhafenvertrag’, §2). This implies a state monopoly. The merger of the four ports of Basel was
not subject to notification to the Competition Commission because it did not reach the threshold-values for
a merger control mentioned in the Cartel Act.® However, it is important to notice that the Cartel Act applies
very well to the agreement of the cantons to form a monopoly. Such a natural monopoly could create
problems in terms of price setting, access guarantees and granting of concessions.

The Swiss Rhine Ports manage the unbuilt terrains by giving construction rights lasting several
decades to companies with specific logistic port activities. The board of directors has the competence to
assign standard contracts regarding the utilization of terrains that are all based on the same criteria. The
duration of the concessions is generally fixed between 40 and 50 years. The port authorities ensure that at

TEU = twenty-foot equivalent units.
3 Schweizerische Rheinhéfen, Jahresbericht 2010, p. 18.

Swiss Federal Customs Administration, provisional figures for 2010; available on the following website:
http://www.ezv.admin.ch/themen/00504/index.html?lang=fr.

> Office fédéral de la statistique (2010), Mobilité et transports 2010, p. 60.
Conseil fédéral (2009), Rapport sur la politique suisse en matiére de navigation, p. 6955.

955.400 Staatsvertrag (ber die Zusammenlegung der Rheinschifffahrtsdirektion Basel und der Rheinh&fen
des Kantons Basel-Landschaft zu einer Anstalt 6ffentlichen Rechts mit eigener Rechtspersénlichkeit unten
dem Namen "Schweizer Rheinhafen™ ("Ports Rhénans Suisses”, "Swiss Rhine Ports") (Rheinhafenvertrag),
came into force on the 1st January 2008.

RS 251 Loi fédérale du 6 octobre 1995 sur les cartels et autres restrictions a la concurrence (Loi sur les
cartels, LCart); http://www.admin.ch/ch/f/rs/2/251.fr.pdf.
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least two enterprises are present in the port in all important segments (petroleum, containers, dry goods,
metals).? This fact avoids a monopoly for a specific good. In addition to international companies, the port
of Switzerland also hosts Swiss small and medium-sized enterprises. Certainly, the fact that the port
authorities ensure that at least two enterprises are present for all important segments shows their
willingness to promote competition. However, the competitive situation may not be guaranteed with only
two competitors. The application of the call for tenders stipulated by the Internal Market Law™ could
contribute to solve the problem.

The price for the terrain rented is based on the market price. The price for using transhipment
facilities has to cover infrastructure costs. The Swiss Rhine Ports are entitled to fix the fees that have to be
paid per ton. This fee has to be approved by the cantons of BL and BS (Rheinhafenvertrag, 830). The fees,
differentiated by categories of goods, have to be kept within the limits of CHF 0.45 (EUR 0.37) and CHF
2.90 (EUR 2.37) per ton, based on the consumer price index of December 2005. The Swiss Rhine Ports
have the possibility to adapt the fees every two years. The Swiss Rhine Ports do not receive any public
subsidies. This situation discriminates the port against the rail which benefits from federal subsidies.

The competitive situation between the different ports and terminals within the port of Switzerland is
guaranteed by the fact that they have not shared the market by specializing on the handling of particular
goods, apart from the port of Muttenz that has specialized in the transhipment and storage of heavy goods
and fuel. This situation limits the individual market power of the companies active in the different parts of
the port.

An open-access system guarantees the free access to railways managed by "Hafenbahn Schweiz AG"
to all railway companies dealing with the transport of goods.

2.3.2.  Competition faced by the port

As the Swiss Rhine Ports have the capacity to deal with different kinds of goods and different ways of
loading ships (containers a.s.0.) - even if about 48 percent of the traffic concern petroleum and mineral oil
products in 2010 -, they are ready to compete with other modes of transport, like railways and other ports.
The road networks are less important, as the cost for long distance transport is higher and therefore not so
interesting for customers. The situation with regard to rail networks is ambivalent, as railways are both
competitors, for foreign trade, and partners, for hinterland trade through the multimodal platform. However
the substitutability of different transport modes is not perfect and could lead to a monopoly/oligopoly
situation for specific goods (for example for heavy goods).'? Therefore it is difficult to judge to what extent
competition among the different transport modes is effective.™

The port of Switzerland also faces competition from lower Rhine ports like Duisburg and Dusseldorf.
This situation stems from the fact that the goods can be transported from Rotterdam to Duisburg by boat,
and from there further south by train.

o 93 companies work in the Swiss Rhine Ports; see the website: http://port-of-switzerland.ch.

10 RS 943.02 Loi fédérale du 6 octobre 1995 sur le marché intérieur (LMI);
http://www.admin.ch/ch/f/rs/9/943.02.fr.pdf.
1 Schweizerische Rheinhéfen, Jahresbericht 2010, p. 21.

12 Regarding substituability of modes of transport, see Competition Commission, Droit et politique de la

concurrence DPC 2004/4, p. 993; available on the following website:
http://www.weko.admin.ch/dokumentation/00157/index.html?lang=fr.

B Regarding market definition for transports, see the case "SBB Cargo/Hupac", in Competition Commission,

Droit et politique de la concurrence DPC 2011/1, p. 208.
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