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EXECUTIVE SUMMARY

The Phase 2 bis Report on the United Kingpdoe val uat es certain aspects
implementation of the OECD AnBribery Convention that are of particular concern to the member states
of the OECD Working Group on Briber@verall, he Groups disappointed and seriously concermdgth
the unsatisfactory implementation of the Convention byJkKe

The Working Group is particularly concerngthtt h e  tbHKtidued failure to address deficiencies
in its laws on bribery of foreign public officials and on corporate liability for fardigbery has hindered
investigations. The Working Group reiterates its previous 2003, 2005 and 2007 recommendations that the
UK enact new foreign bribery legislation at the earliest possible date. The Group also strongly regrets the
uncertainty aboutthe K6s commi t ment to establish an effecti\
with the Convention, as recommended in 2005, and urges the UK to adopt appropriate legislation as a
matter of high priority.

The Report finds that the unsatisfactory tresttnof certain cases since the 2005 PRassport has
revealed systemic deficiencies, includithg uncertainty over the application of Article 5 to all stages of
the investigation and prosecution of foreign bribery camed,the hurdle created by theesi@l Attorney
General consent requirement for foreign bribery prosecutions. The Report finds that these issues should be
addressed and that the independence of the Serious Fraud Office should be strengthened. The Working
Groupalso recommends that the Wsurethat the SFGattributes a high priority to foreign bribery cases
andhas sufficient resources &aldress such casefectively.

The Working Group also highlights some positiyv
including the allocatin of significant financial resources andtionwide jurisdiction to a specialised unit
of the City of London Police for foreign bribery investigationbe Group notes h e 1 éosviction
in September 200®r foreign briberyin international busiess transactions, and its recent-aotiruption
strategyt o i mprove and strengthen the UKG6s | aw and s
urgently needed and should be dealt with as a matter of political priority.

In light of the numerous ises of serious concern, the Working Group has requested the UK to
provide quarterly written reports degislative progress for each Working Group meeting and may carry
out follow-up visits to the UK. The Working Group may also take further appropriatenaafter it
considers the reporty any onsite visits The Working Group stressahat failing to enact effective and
comprehensive legislation undermines the credibility ofUkelegal framework and potentially triggers
the need for increased due diitce over UK companidsy their commercial partners or Multilateral
Development Banks.

The Phase 2 bis Report, which reflects findings of experts from Canada and France, was adopted by
the Working Group along with recommendations. This Report is basdtedavis, regulations and other
materials supplied by the UK, and information obtained by the evaluation team durinesits wisit to
London. During the threday onsite visit in April 2008, the evaluation team met with representatives of
UK governmentagencies, the private sector, and civil society. A list of these bodies is set out in an annex
to the Report.



A. INTRODUCTION

1 This Phase 2is report evaluatex er t ain aspects osftrack tieemrdoUni t e d
implemenation ofthe OECDAnNti-Bribery Conventionthat are of particular concern to the member states

of the OECD Working Group on Bribery (WGB or Working Groupyeflects theUK authoritie®written

responses to the Phaadis questionnaire (hensafter, thed UK  Me, imevigws with government

experts, representatives of the business community, lawyers and representatives of civil society
encountered during the ite visit in London from 1-3 April 2008 (see attached list gbarticipants
encoutered in Annex 1)information provided by the UK after the -gite visit,and review of relevant
legislation and independent analyses conducted bg#uexaminers and the Secretariat.

1. The Phase 2 bis process
2. The Working Group has reviewed the UKOGs i mp
previous occasions. I n the December 1999 Phase 1

the UKOGs foreign briber yenhceappragpidaatei olne gansd auri goend ét
priorityd. The UK amended its law in some respects in 2001. This led the Group to conduct a Phase 1 bis

Review in October 200 2, and to recommend that t h
comprehensiveant or r upti on statuted to address several ou
3. A Phase 2 Review followed in March 2005 in which the Group again recommended tbét the

adoptmodernforeign bribery legislation. The Group also madeommendations on the liability of legal
persons for foreign bribenyandthe investigation and prosecution of foreign bribényaccordance with

established procedwsethe UK was asked to provide Written Follow-up Report in March 2007 on the
implementation of the Phase 2 Recommendatigis Written Follow-up Reporty

4, In December 2006, prior to the UK Written Follayp Report, the UK terminated a major foreign
bribery investigatiorconcerning the Al Yamamadrms saleontractinvolving BAE Systems pl@andthe
government of Saudi Arabia. At its January 2007 meeting, the Working Group issued a press release
expressing serious concerns about the discontinuance of the investigd@Groupindicaed that it

would consider the matter further in conjunction with th€ Written Follow-up Report.

5. In March 2007, the Working Group accordingly
Phase 2 Recommendations and the testion of the Al Yamamah case. The Group reviewed the

! The examining team was composedtokelead examiners from Canada (Ms Lisette Lafontaine, Senior

Counsel, Criminal Law Policy, Department of Justice CanittaStephen Doust, Legal Officer, Criminal,
Security and Treaty Lawivision, Department ofForeign Affairs and International Trade; and Inspector
Frank Smart, Officein-Charge, Calgary Commercial Crime Section, Royal Canadian Mounted )Police
threelead examiners fronfrrance(Mr. Guillaume Vanderheyderdjoint au Chef de bureafisysteme
financier international et préparation des SommeRBirection générale du Trésor et de la politique
économique, Ministére déldconomiede Andustrie et deEmploi; Ms Valérie DervieuxVice président,
Tribunal de grande instance de Parigl #s Patricia Dufoy Magistrat, Service Central de Prévention de
la Corruptior), one member of the Legal Directorate, OESEcretaria{Mr. Nicola Bonucci, Director),
and three members of the AntCorruption Division, Directorate for Financial and Entise Affairs
OECD Secretariat(Mr. Patrick Moulette, Head of Division; MrDavid Gaukrodger, Principal
Administrator- Senior Legal Expert, Gordinator Phase Bis Examination ofthe UK; andMr. William
Loo, Legal Analyst)

2 The UK Written Followup Re o r t and the Working Groupb6s Summar
available atvwww.oecd.org/dataoecd/43/13/38962457.pdf



http://www.oecd.org/dataoecd/43/13/38962457.pdf

materials submitted by the UK and discussed them with the UK delegatemmcluded that th&/K had
not fully implementedseveral Phase 2 recommendatioasd requested thaJK to report orally on
devebpments regarding thesecommendations in one yedmn. addition,because of serious concerns in
several areaghe Group decided to conduct a supplementary Phase Reliisw that would focuson
certainidentifiedissues:

In light of these outstanding isss, the Working Group has decided to
conduct a supplementary review of the United KingdéfPhése2 biso)
focused on progress in enacting a new foreign bribery law and in
broadening the liability of legal persons fardign bribery.The Phase

bis reviev will also examine whether systenpcoblems(including some
issues addressed in the general part abexplain the lack of foreign
bribery cases brought to prosecutidime review will also addressatters
raised in the context of the discontinuancetlté BAE Al Yamamah
investigation The Phase bis review will include an ossite visit to be
conductedvithin one yearj.e. by March 2008

2. Co-operation with the review and onsite visit

6. The UK provided a degeeof cooperation leading up to the @ite visit. In the UK Memo, the

UK provided, at the conclusion of a twaonth period, a substantial amount of information in response to a
detailed 125uestion Phase 2 bis questionnaire. In the areas it addressedKtiMemo generally
provided helpful and responsive information. However, many questions were not answered, including in
areas such as the Al Yamamah case, corporate liability, export credit policy and other matters. The
examiners note that the Phase 2rbidew was contemporaneous with judicial review proceedings in the
UK regarding the Al Yamamah case. Information produced by the parties in the judicial review was made
available by the UK over time and it frequently allowed analysis of the issues mbaniding the
limitations of the responses to the questionnaire.

7. Because the UK Memo iresponsdo the questionnairdid not refer to the questionnaire or any
questiongit was difficult for the examining team t@view the responses to particular questions or to
identify unanswered questions. Requests by the examining team prior to-s¢ite wisit for additional
answers, or for inclusion of references to question numbers in the existingaexnot followed p.

8. Almost all key government agencies as well as business and civil society were ultimately well
represented at the @ite visit. The examiners had extensive discussions with officials, including both
senior andoperational officials, from key agencies such as the Serious Fraud Office (SFO), the Attorney
General 6s Office (AGO) and the police. Represent
were generally coperative during the esite visit althogh there were varying degrees of openness.

9. In response to questions at thegite visit and subsequently, the UK provided an additional
memorandum in the same format as previously and accompanying documentsluy 2808, shortly
before the draft report was sent to the UK (the T
prompt provision of requested and promised information would have facilitated the preparation of the
report. On 27 August 2008, oneeek ahead of the agreed deadline, the UK provided additional
information and its cordierBtex oo &HSugpmpaf tMeanfo 0t) he r e

Summary and Conclusions of the WvWeup ReportigparaG240Theg on t
visit ultimately took place from-B April 2008 by mutual agreement of UK and the examining team with
the consent of the Management Group.



3. Developments after the orsite visit

10. A number of significant developents took place after the April 2008 -site visit. The UK
reported that the number of open investigations continued to climb significantly and by August 2008 had
reached a total of 17 SFO cases plus seven cases conducted by the City of London Pobes @wérs
Corruption Unit (OACU). The increase in the number of open investigations is an important sign of
commitment to enforce the foreign bribery offence.

11 In August 2008, the UKalsoreported its first conviatin for foreign bribery in the context of a
plea agreement in a case investigated by the OACU. Thlsds positive development with regard to the
UK 6 s c¢ o mmimplementirtgthetConventionAccording to media reports, the case involved the 65
yearold managing director oEBRN Team,a UK security company, who paid GBBO00O0 in bribes in
20072008 to two Ugandan officials in relation to a GBFO000 contract. The briber received a five
month jail sentence suspended for one Yéara public statenme, Ministers underlined the importance the
government attaches to enforcement of the foreign bribery offence and to the funding of thé OACU.

12. The SFO is the lead agency responsible for investigating and piriagefmreign bribery in the

UK. In September 2007, the SFO submitted its first foreign bribery case (the EFT case) to the Attorney
General for her consent to prosecute. Before the Attorney made her decision, a new SFO Director took
office in April 2008. Thenew Director concluded that there was no reasonable prospect of conviction in

the EFT case and withdrew the request for consent to prosecute in early June 2008. The case raises serious
concerns about both substantive law and applicable procedures althidssad below in the sections on
application of the law to events occurring before 2002; the Attorney General consent requirement for
foreign bribery prosecutions; and jurisdictional requirements.

13. Ot her devel opments rel at ed Arbund thelime wBdtHReBFT st r u ¢
case was terminated, thetual or expected departures of the Deputy Director and four senior prosecutors
from the SFO were announcethe new Directorlso stated publicly that the SFO would place greater
emphasis on consumer fraud and fraud prevefit&ortly thereafter, the UK advised the Working Group

that an SFO request foing-fenced funding foiits overseas corruption unitad been refused. The SFO

Director was also considering disbanding the unit and assigning foreign bribery cases to all units in the
of fice. These devel opments raise serious questio
foreign bribery casedfectively. The UK has explainethat theongoing reorganisation seeks to enable the

SFO to conduct more timely investigations and prosecutions in cases of serious fraud and overseas
corruption that he appointment of the new Director with a remit to mefdhe department is a major
statement of confidence in the future of the organisadioth that the Directohas already committed

himself to ensuring that sufficient resources are provided to investigating and prosecuting overseas
corruption.

fiGovernment official guilty of corruptian, City of London Potember00® e ws R
(www.cityoflondon.police.uk ; Seciirity boss escapes jail over Ugandan boihes T h e Ti mes |
Sept e mb e rrirst2e@e@uliVe ;convitted of foreign bribery escapes jail deffine Guardian(27

September 2008) ; fiUgandan is jailed in UK briber)
fiGovernment official guilty of £50,000 corruption The London Daily News (23 ¢
° See fiCorruption case succ e sdease 2 Augusta2008)dvv.wire B ERR we
gov.net/wg/wgwlabetdti.nsf/wfArticle?ReadForm&unid=D56A2D4D9E790848802574AD00585A16
6 Seef SF@i ef stands firm on consumer fraudo, Accoun:
smal l er fish to fryo,; FiWalatcdme:lSFOosslplané  Sut Bdekyon 2 00 8
prosecutions and investigationso, The Guardian (17


http://www.cityoflondon.police.uk/
http://www.wired-gov.net/wg/wg-wlabel-dti.nsf/wfArticle?ReadForm&unid=D56A2D4D9E790848802574AD00585A16
http://www.wired-gov.net/wg/wg-wlabel-dti.nsf/wfArticle?ReadForm&unid=D56A2D4D9E790848802574AD00585A16

14. The UK reported another significant development very recently, during the week of the October
2008 Working Group meeting. In the context of a settlement with the SFO in October 2008, Balfour
Beatty, a UK construction compangpnsented to a civil court order providing foiGBP2.25 million
payment pursuant to a lathé Proceeds of Crime Actllowing the SFO to seek, in a civil proceeding, the
recovery of proceeds of unlawful conduct. There was insufficient time and infomtataddress this very
recent matter in any detail in this report, but it is briefly discussed below in the section on the liability of
legal persons.

4, The factual record in the Al Yamamahcase

15. The Al Yamamatctase and its discontinuance are relevant to a number of aspects of this review.
The case raises important issues relating to investigation and prosecution, as well as to defects in the
foreign bribery offence in the UKAt the time theWGB was considerindhe discontinuance in March

2007, the UK indicated to th&GB that judicial reviewproceedings in the Ukvould be considering the
discontinuance of the case including with regard to the Conve&ioce that time, the judicial review has
resulted in the idclosure by the UK government of a number of contemporaneous documents, redacted in
certain cases, that shed light on the events at issue.

16. In the judicial review proceeding, both the Divisional Court and theskelad Lords relied on a

written record primarily composed of the documents released by the goveraménthe witness
statements submitted to the Court by the Director and other government offisiaisted in more detalil

below, after the Divisional Cour6 s deci si on, the Director submitted
House of Lords.

17. The general factual background to the discontinuance is recounted in the deofsite

Divisional Courtand the Hous of Lords, which were rendered after thesite visit. The examining team

has used the factual record relied on bysthourts in this evaluation, including in particular thasic
chronology of events set forth at paras and 838 of the DivisionalCourt judgement and paras22 of

the opinion of Lord Bingham of Cornhill in the House of Lofdsamiliarity with the chronology is
assumed. Additional facts are identified as necessary in the discussion below, in particular from the bundle
of witness satements andiocuments jointly supplied by the parties to the UK cd@imt Bundle) The

judicial review proceeded on the basis that threats were issued by Saudi officials because the claimants so
alleged, the government did not deny the allegations,lamdt def endant 6s | awyer i nc
should proceed to review the case on the basis of the facts as alleged by the claimants. The examining team
has relied on the same basis for its analysis heBnilarly, the examiners note that the issuethie

judicial review was not related to the merits of the criminal case against BAE or any individual. They
underline that this report also does not address the merits of any specific case.

5. Outline of the report

18. The balance of thiseport is structured as follow3he next two sections address the foreign
bribery offence and the liability of legal persons for foreign bribery, including the explanations for the lack
of reforms recommended by the Working Groupe Teport next reviews the domestic status in the UK of
Article 5 of the Convention including in light of the arguments in the judicial review proceeding arising out
of the discontinuance of the Al Yamamah investigation. The following sections reviessties iraised by

the roles of the Attorney General and Serious Fraud Office with regard to individual foreign bribery cases,
including the Al Yamamah case, and reviews relevant current reform proposals in the UK. The body of the

! The Divisional Courtjudgement is available atww.bailii.org/ew/cases/EWHC/Admin/2008/714.html
The House of Lords judgement is available at
www.publications.parliament.uk/pa/ld200708/Idjudgmt/j[d080730/corner.pdf
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report concludes with sectis on certain issues relating toaperation by the UK with other Parties to the
Convention, the investigation and prosecution of foreign bribery generally, and export credit dédidies.
K sets forth the recommendations of the Working Group and thesishat it has identified for followp.

19. A list of the principal acronyms and abbreviations used in the report is includethéx2. The
role of the various investigative agencies is described iRliase 2 Bportand is summarised in Ann&x
The principal legislative provisions are reproduced in Anhex

B. FOREIGN BRIBERY OFFE NCE
1. Current foreign bribery offences
20. The UK hastwo statutory offences that apply foreign briberyas well as a common law

offence. The offence in the Prevention of Corruption Act 1906 (the 1906 Astbased on an
agent/principal concepit is an offenceinter alia, to give any consideration to aagentas an inducement
for doing any act to show favour or disfavour to any person, in relation to higiiecipalGs affairs or
businessUnder he Public Bodies Corrupt Practices Act 188% 1889 Act), it is a crime to corruptly
give, promise or offeany gift,advantage etc. tofficials of a public body.

21, Foreign bribery can also be covered by the common law offence of bribery, which does not rely
on the agent/principal construcA leading treatise defines this offencefiise receiving or offring [of]

any undue reward by or to any person whatsoever, in a public office, in order to influence his behaviour in
office, and incline him to act contrary to the known rules of honesty and intéyrity.

22, Origindly, none of theseffences expressly referred to bribery dreign public officials. In
2001,Part 12 of the Antterrorism, Crime and Security Act 200thé 2001 Act amended the 1906 Act
and the common law offende expressly cover bribe recipients @ge functions have no connection with
the UK and are carried out outside tb&. The 1889 Act was also amended to extend the definition of
public bodiego equivalent institutions outside thi.°

2. Efforts to reform UK bribery offences
23. Efforts to reform the UKOG6s patchwork of brib
Law Commi ssion report found that the |l aw was Aun

reform in 2000, t édpthatGloexke eare wifficlties of int@rpretiegpthe[language and
concepts us e d®Muliple tohseltatiort pagens, traparts, studies and draft laws have been
produced by the government, Parliamentary committees, a Royal Commission, the Laws€iomrand

NGOs. None have yet resulted in significant revisions to the substantive requirements of the law or any
clarifications to make prosecution easier.

8 Russell on Crimel2" ed. (1964), p. 381.

9 Part 12 of the Antterrorism, Crime and Security Act 2001.

10 Home Office (2000)Raising Standards and Upholding Integrity: The Prevention of CorrupGom 4759,
Chapter 2.



24 The UK deposited its instrument of ratification oktlonvention in December 1998. In the
Phase 1 examination in December 1999, the Working Group raised serious concerns thés theoeity
offences applied only to domestic bribery. It therefore urged the UK to émastatute specifically
prohibiting tre bribery of foreign public officias The UK strongly contested this view, expressly
maintaining that its law prohibited foreign bribery as well as domestic bribery.

25. I n June 2000, f ol I owsil1998 retcommendhtians an@ anafmbills hd o n 6
government published its own reform proposal I ar c
government also committed to bringing forward | e

draft bill, but only when Parliamentary time allow¥d.

26. Before a bill was drafted to consolidate the law and address the general substantive difficulties
with the law,thethree bribery offences were amended by the 2001 Adttdy that they apply to foreign
bribery.In its subsequent October 20@hase 1 bis revievihe Working Groupnoted that several areas of
uncertainty remained because @01 Actleft the essential elements of thvariousoffences unchanged

The repor notedthat the K governmentad commitedto pursuing the wider reform of corruption law,

and thatthe 2001 Actwould be repealed and replaced as a part of that reform. The Working Group
recommendedat pp. 1617) that the UK pfoceed at the earliest pgrtunity to enact a comprehensive
anti-corruption statute This recommendation has not been implemented in the six years since it was
made.

27. The governmentds draft Cor r uptadinb@omrBitieé df thea r r i v ¢
House of Commons and House of Lords sharply criticised a number of aspects of the bill, including its
complexity and its reliance on an agent/principal construct. In December 2003, the government accepted
some of t he C omendatiang (but ot its rsuggested elimination of the agent/principal
construct) and undertook to introduce a revised Bill in Parliaiiéu.revised bill was produced.

28. The Working Group March 2005Phase 2 Repbon the UKfishare[d] the widehheld view that

the current substantive law on foreign bribery in the UK is characterised by complexity and unéertainty
Because of the deficiencies in the law, the report aggiommended88 181-194, 248)}that the UK enet
foreign bribery legislation at th@arliest possible daie

20. Two years after undertaking to revise the draft Bill, the government abandoned this course of
actionin December 2005. Instead, it opted for anottmrsultation paper because it considered that there
was no consensus on a bill. A number of NGO representatives at the Phase-&thivisit stated that the
government had done little to achieve consensus. Notwithstanding the Phase 2 Report and
recomnendations, the December 2005 consultation paper stated that the existing law complied with the
OECD Convention and opposed a standalone foreign bribery offefit® comment period ended in
March 2006, but there was no government response to the commaaasi

1 Seee.g,Phase Report at 24 (Alt is the view of the UK go

public officials. 0)
12

Home Office (2000)Raising $andards and Upholding Integrity: The Prevention of Corruptiém 4759.

13 Joint Committee on the Draft Corruption Bill (200&eport and EvidengeHL Paper 157 / HC 705;
Secretary of State (2003Jhe Government Reply to the Report from the Joint Cdeeniin the Draft
Corruption Bill Session 2062003 HL Paper 157, HC 705

Home Office (2005)Reform of the Prevention of Corruption Acts and SFO Powers in Cases of Bribery of
Foreign Officials: A Consultation Papgparas. 2405.

14

10



30. In March 2007 a year after the end of the comment period and shortly before its Written +ollow
up Reportthegovernmenpublished the results @k consultation and concluded that there was significant
opposition to submitting the 2003 Bill to Parliament. Thi€ reiteratedthe undesirability ofseparate
foreign and domestic bribery offencésstead of drafting a new hjlthe governmenteferredthe matter to

the Law Commissiorior the second time on ¢hgrounds that the Commission was best placed to seek
consensus on the model for reform

31 In its conclusions on t he-upWRepprs, theM@orking Gr@up 0 7 W
decided that a supplemental-site i si t and report on the UKG6s i mple
necessary because ofter alia, the lack of meaningful progress with regard to reform of foreign bribery

| aw. The | ack of reform appeared ¢w bleatatiiiri buta
complies with the Convention and that change i s ¢

the WGB found to be fAsurprising and of serious
public that the UK corrupton | aw was anti quat eé°dhe&roup again orgedthee d o f
UK to accelerate the reform process.

32 In November 2007, the Law Commission published a secommdultationpaper onbribery

reform The mper proposed a new general bribery offence and a separate foreign bribery offence, contrary
to the gover nment &s ' Phe sonstitatiomclosechon ROArch3008a At the a2sile0 7 .
visit, the Law Commission stated that it expected to phldi report and draft bill by October 2008. After

the visit, the UK stated that the Law Commission report was expected by early Novembeée2608:tly

after the Working Group adopted the present Phase 2 bis Report.

33 After the Law Commission publishes its report, the matter will revert again to the government. In

an open |l etter to the Prime Minicotreru,pttitoen WK agnpu e
t hat Al o] nce [t he Lsacamplete wenwillshe seekingdbsirlg forward legeslativei

proposals as soon ag arein a position to do sol'he challenge for the Government is to bring the Bill

before Parliament in the™4session [November 2008 to November 2009] and to be in a quosii

announce this intfie November 2008] Queér speecti™® The examiners note that the UK has explained

that this letter does not amount to a statement of Government intent.

34. The governmei@ May 2008draft legidative programme publisheafter the orsite visit already
signalled a longer timetabl&@he document only envisioned a draft bill being published opposed to a
bill being considered by Parliamerduring the 20082009 legislative sessidf.

15 Home Office (2007)Consultation on Bribery: Reform of the Prevention of Corruption Acts and SFO

Powers in Cases of Bribery of Foreign OfficidlSummary of Responses and Next Stegss. 2, 70 and

99.
16 Summary and Conclusions of the \twuk RepgtpaBr 20up o0 n
Interviews of Rbert Wardle, then SFO DirectorinC a | | for RCeofr or runp t a fonaicidltaiw s 0

Times (26 February 200/ My Job Was Never on t he , TheMailomver B .
Sunday (18 Mar chme ORWnNs wete fadrsoSHAiDoggedThdy Del ¢
Guardian (17 Jul y,TieGurdian; (18 Aprillk@08)Fal I Guy o

1 Law Commission (2007Reforming Briberyi A Consultation PaperConsultation Paper No. 185.

18

UK Second Supp. Memo at b.

19 Secretary of State for Business Enterprise & Regulatory Reform (December BBOANti-Corruption

ActonPlan The Secretary of State was named by the Pr
anti-corruption champion in the summer of 2007.
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35. In an October 2008 letter to the Working Group Chair, the Lord Chancellor and Secretary of
State for Justice Aunderlined [the UKO&s] commi t me
in the Draft legislative praga mme [t he UKO®O s ] I nt ent i-legrslativesscrytinyb | i s h
during the 2008/9 Parliamentary session. The scrutiny process should take about three months to complete.
The next steps to implement law reform will be determined followirey ths cr ut i ny exer c
examiners note with serious concern that no firm timetable is yet available.

Commentary:

The lead examiners are extremely disappointed and gravely concerned by the continuing lack of
implementation of previous Working Group reconamdations going back to the 1999 Phase 1
and 2002 Phase 1 bis Reviews that the @Kact foreign bribery legislation at thdiearliest
possible dateé. The government has not yet even presented a bill to Parliament to address long
standing deficiencies. Theehd examiners strongly recommerhtat the UK enact effective and
modern foreign bribery legislatioras a matter of high priority and make all possible efforts to
ensure that the process is as speedy and effective as passible

3. Specific issues

@) Principal consentdefence

0] Current law

36. As noted above, the bribery offence in the 1906 Act is based on an agent/principal concept.

Under the general principles of the law of agency, the informed consent of thiparito the agei

actions is a defence to the adgemiability for breach of trustArticle 1 of the Convention does not
contemplate an exception to the offence of foreign bribery where the person bribed acts with the consent of
his/her principalThe question thus arises whether principal consent is a defence to foreign bribery under
the 1906 Act.

37. The UK was categorical in Phase 2 that principal consent could not be a defence. In a letter to the
WorkingGroup n March 2005, the UK st atiedsuédd@it principa

There is [ é&] no ground in the [1906] Act f
consent makes any difference, nor in nearly 100 years of case law has

there been any known attempt to allé¢gat it does. This is a neéasue

and we believe it could be courfamoductive for the [Phase 2] report to

raise it and suggest followp. While prosecutors have confirmed there is

no ground for the view [that principal consent is a defence], and will

rightly disregard it, some people could be misled. It will be unhelpful to

our awarenesgaising efforts if theWorking Grouplends its name to a

view that the | aw does not apply on the s
consento.

It should be added that the 1906 Act @&t the only offence that could be
used in any case: there is a common law offence that applies to the bribery
of anyone in a public office. Both were amended in 2001 to make clear

their foreign application, and Phase 1bi s
address s t he requirements set forth in the Co
A UKb6s submission to the Working Group dated 10 Mar

alsoPhase 2 Report: United Kingdompara. 182
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38. This position sharply contrasts with the viewstlod Attorney Generalvhenthe Al Yamamah
investigation was droppeit late 2006.In a January 2007 interview,dhAttorney stated that principal
consent was the fAprincipal obstacled to the prose

AG: [ é] |l very carefully considered this ¢
matter of days with the SFO investigators and their lawyers. | had

independent legal advickom a senior experienced criminal QC. My

judgement was that this case at the end of the day waiddwe led to a

successful prosecution.

Interviewer: Can | just take you back...

AG: Let me just finish the point here. | just want to make this clear
becase | know the SFO have said something different. | entirely respect
the SFO. They recognise they wditagping to prosecute for anything pre
2002. A lot of the stuff thés been in the newspapers and the comment has
been aboufithis payment has been maderdy that payment has been
made theré People sayingiwhat about this invoice and that invoice?
Ités all pre2002.

The SFO accepted that they woulidprosecute in relation to p2002
because th& when we changed the law. They said they would need
arother 18 months to investigate. They were clear that there remained, as
they put it, issues to determine. My judgement was there were obstacles
they would not overcome.

Interviewer: What were those obstacles?

AG: The principal obstacle, BAE were assertthgt the payments they
were making had been authorised at the highest level.

Interviewer: The highest level of the Saudi monarchy?

AG: Yes, the Saudis. | am using that in a general sense ... [pauses] ...
Normally to produce a corruption case you normalll}y gall somebody
senior from the company to safjigood heavens, | nevetnew the
marketing director was taking used £50 notes, or getting a free
subscription to the golf club, or having his roof danar whatever it may

be. Thais the first person you taHow were the SFO going to deal with
that in this case? Were they going to be able to call someone from Saudi
to say this wash authorised? Thét an insuperable probleth.

39. At the onsite visit, several panedlis disagreed with this view and did not see principal consent

as a valid defencéis noted in thdJ K$submissions quoted above, the principal consent defence arises

only for an offence under the 1906 Act. Offences under the common law and the 18898 &wuie(aled)

do not rely on the agent/principal concept asfwuld thus beunaffected by principal consenBut
regardless of the defenceds status or scope in Ul
at a minimum interferes with the investiigen and prosecution of foreign bribery cases in practice.

40. Another case corroborates these concerns over the principal consent .dgétenegme before
2004, Jersey investigated several major UK defence compianiesibing Qatari officials. It eventually

= filnterview Tr ans ¢ Finapcial: Timésq31 danu@ny R0®Ahm discussion of botthe
pre-2002 nature of the events and principal consent is included to ensure the full context is provided. The
issue of the application of the law to {2802 events is addressed below.
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di scontinued t he written eosfirmatpa provided bybteecEanu sfeQatér that the
commission payments, made under the single advisor agreement that was under investigation, had been
made with s knowledge and approvaldb The UK <considered and deci d:¢
i nvestigati on bec auwas alsoiamatefahdbstadleto any prokecudiamtoe UK o n

for corruption®®

41. To condude, the examiners are concerned about the impact of this defence on the two cases
referred to above. Whether principal consent is a valid defence in UK law may not be entirely clear. What
is clear is that the defence has become a basis for terminatieignfdoribery investigations and
prosecutions. The UK should therefore promptly amend its law to expressly clarify that the defence does
not exist with regard to foreign bribery.

Commentary:

The examiners recommend that the Ughsurethat its legislation applicable toforeign bribery
does not permiprincipal consentas adefence

(i) The Law Commissi@nproposalon the agent/principal concept

42, The Law Commission has proposed a new foreign bribery offehéghwon its face, does not
rely on the agent/principal concéptThis is a major step forward, biit is questionable whether the
principal consent defendws been fully eliminated.

43, The principal consent defenceould reappear through twproposeddefences.The Law
Commission askd consultees to considerdefence of reasonable belithiat an acof briberyis legally
permitted The Law Commission further propasa defenceof reasonable belief that att of brbery is

legally required It is debatable whether these defences waggdly to a briberwho believesthat a
principal hasconsentd to the payment of an advantage. Further concerns over these defences are
discussed below.

(b) Application ofthe foreign bribery offences to acts committed before 2002

44, As noted above, at the time of the 1999 Phase 1 RetwmA) K $ statutory and common law

bribery offences did not expressly refer to foreign bribaitye Working Groupaccordingly expressed
Aiserious concernso that the offences di tteUKoO't ap|
strongly disagreed anghaintainedthat its statutory and common law bribery offences applied to foreign
bribery?® The question wasesolved for the futurevhen the2001 Act caménto force in 2002 which

expressly addedfareign element to the offences.

45, The issue of whether the p2€02 legislation applied to foreign bribery-emerged in ta Al
Yamamah case. In addressing the House of Lords in December 2006 on the termination of the Al
Yamamah investigation case, the Attorney General stated that the common law and statutory bribery
offences did not cover pi2002 conduct:

The SFO has divideits investigation of these matters into three periods.
The first period, which it has termed phase one, runs from the. @@ds

23

Phase 2 Report: United Kingdgmpara. 140.
2 Law Commission Conétation Paper, paras. 7.3637.

5 Phase 1 Report: United Kingdomp. 2627.
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until the coming into force of the Anterrorism, Crime and Security Act
2001. This Act extended the pegisting law of corrption to the bribery

of overseas officials. The view of the SFO in relation to these payments is
that no prosecution should be brought before the coming into force of the
new Act. That is a view with which | conctfr.

46. Subsequent events suggest t hat the SFOO6s pos
September 2007 the SFO believed that it could prosecut20pte conduct. At the esite visit, the

Director stated that there were three investigations invohalleged foreign bribery committed before

2002. Barristdis advice was sought in each case on whether prosecution-20@econduct is viable.

One of the caseghe EFT casejvas submitted to theew Attorney Genera{appointed in June 2001)
September @07 to seek her consent to prosecute. The Attorney also sought independent legal advice and
was expected to consider whether the statutory and common law bribery offences c@@®2prenduct.

As discussed elsewhere in this report, the Director of tii& &ipointed in April 2008 ultimately withdrew

the request for consent to prosecute because he considered that the case lacked sufficient merit. The UK
has stated that this decision was not based on theOpZ nature of the events, but was rather based on
uncertainties relating to jurisdiction.

47. A second issue is whether the UKO&s bribery o
pursuant to an agreement made prior to that date. In the Al Yamamah case) tinecStereatvidence of

GBP3 million of undue paymentsf this naturé’ The AttorneyGeneral appeared twave disregared
thesepaymentsvhenevaluating thestrengthof the Al Yamamahcase® The Working Group has insisted

that bribes paid after the entipto force of the implementing legislatiaonstitute briberyegardless of

whether they are made pursuant to agreements thairguestdate the legislatioff.

48, The explanation of the termination of the Al Yamdinwase casts doubt on whether the UK is
prepared to act in practice on its view that its common law and statutory bribery offences apply to acts
committed before 2002This is especiallyunfortunatesince there have been ndlicial rulings to the
contrary

Commentary:

The UK has consistently stated to the Working Group that its common law and statutory bribery
offences applied to foreign bribery that occurred before 2002. However, as noted above, some
uncertainty on this issue has also been expressedcdses where there is otherwise sufficient
evidence, psecution of cases to test and clarify the lam this point through court decisions
should be considered to be the public interest

(© Legal issues relatingo possible rolef UK government officals
49, In certain industries, a government can be closely involved in a business transaction between a

company in that country and a foreign entity. If the transaction allegedly involves bribery, sensitive legal
isstes could ariseThere are two aspects to the problem. Firsh e g o v eoffialis enaytkidow or

% Statement of the Attorney General in the House of Ldfdsisard HL vol. 687 cols 1743 (14 December
20086. As set forth above, the Attorney repeated this view in an ierini January 2007.

2 SFO presentation to the Working Group, January 2007.

3 Statement of the Attorney General in the House of Ldddssard HL vol. 687 cols 1743 (14 December
2006.

For example, see Convention Art.Rhase 1 Report: Francgp. 56 and 30; andPhase 1 Report: Chile
para. 11.

29
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even approve of the brilieractions. The briber may then assert alleged defences (or contend that he/she
lacks the necessary intent) because the bribed yware allegedly consistent withthe governmer s
policy.®** Second, there may bemplicity by government officialsThe UK indicates that aJK public

official who aids, abets, counsels or procufescommission of foreighribery by a company is guilty of

an offence’

50. SFO investigators were aware from the outset of the issues of possible official approval or
complicity in the Al Yamamahcase. They indicated that they spent a lot of time examining government
recorads and had not found any evidence of complicity at the time the investigation was discontinued.

(d) Bribery through a norUK intermediary

51. The recent Law Commission consultation paper has identified a shortcdratritas so far been
overlooked. Under UK law, it may not be a crime for a person to use-dKorational as an intermediary

to bribe a foreign public official if the act of bribery takes place outside the UK. This is because the UK
has implemented bribethrough intermediaries under Article 1 of the OECD Convention via the doctrine

of secondary liability. Under this doctrine, when the act of bribery takes place outside UK territory, the
intermediary has not committed a crime under UK law since he/sl¢ &sWK national. It follows that the
person who used the intermediary cannot be secondarily liable for aiding or encouraging the commission
of a crime® At the onsite visit, the Ministry of Justice agreed that this is a correct statement of the law.

52. This is a significant shortcoming in the current UK law. It is widely accepted that the use of
foreign intermediaries is a commamdus operandior companies that bribe foreign public officials. The
present UK law m@allow such companies to do so with impunity, which would clearly contravene Article

1 of the ConventionThe Law Commission has made a series of proposalswbald rectify this

situation®® But given the general concerns over the delay in implementing t Law Commi S S i
recommendations, the examiners believe that the UK should promptly amend its laws in order to eliminate
this specific loophole.

53 On the eve of the Working Group meeting to discuss the drafePhhis report, the UK referred

the lead examiners to the provisions on assisting and encouraging crime in the Serious Crime Act 2007.
These provisions came into force on 1 October 2008 and, according to the UK, may resolve some of the
problems with the auent UK law on extraterritorial foreign bribery through AJK intermediaries.
Unfortunately, the lead examiners were unable to evaluate these provisions given the limited time.

0 A similar argument was raised in a U.S. prosecution under the R@fR#ed States of America v. Giffen

(8 December 2006), Court of Appeal 2d Cir. No-3¥B2cr at pp. 3 and 7
(www.ca2.uscourts.gov:8080/isysnative/RDpcT3BpbnNcT1BOXDA1LTU30DItY3Jfb3BuLnBkZg==/05

5782cr_opn.pdf.

3 Section 8 of the Accessories and Abettors Act 188ltse s t hat AWhoever shall aid
the commission of any indictable offence, whether the same be an offence at common law or by virtue of
any Act passed or to be passed, shall be tried, in

3 ATCSA 2001, Section 109; Law Commission Consultation Paper, paras7.22310.210.5, 10.13

11.1311.24 and 11.43.

B Law Commission Consultation Paper, paras. 1-1.546.
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Commentary:

In light of the prevalence of bribery committed through intermades, the examiners recommend
that the UK ensure that it criminalises extraterritorial foreign bribery committed through an
intermediary who is not a UK national.

4, Additional i ssuesconcerning the Law Commissioids proposals

54. Consistent with previous Working Group practice, the examiners did not give the same level of
scrutiny to the Law Commi ssionds proposals as to
proposals are of a preliminary nature. Howevbhey did discuss several features of the proposals with
various panellists during the gite visit.

(a) Definition of foreign public officials

55. The presentUK statutory bribery offencedo notautonomously deffie foreign public officials

while the common law offence cogepersons in public office. When tH2001 Actwas debated in
Parliament, the Attorney General gave assurancetlibaeoffences taken together wouldcover all the
categories of public officla that the OECD Convention require[s] to be coverédhe Phase 2 Report

noteggi that bribery of members of Parliament is covered by the common law offence but not the statutory
one:

56. The Law Commissiol s p r forpigndrébery offence does nogfihe foreign public officials
At the onsite visit, the Law Commission stated that it would consider including a definition of foreign
public official in its final report and draft bill.

(b) Act or omissionoutside of he competence of thefeign public official

57. The Convention covers bribery in order that an offiGadt or refrain from acting in relation to

the performance of official dutiésThis includes any use of the pighofficial & position, whether or not
within the officialis authorised competence. For instarae,Commentary 19 notedhe offence should
apply to t heexediwof awdmpamwes & bribe t@ senior official of a government, in
order that this official use his office though acting outside his competenct make another official
award a contract to that companiyn this regard, it appears thdtet proposed offencenay benarrower
thanthe Conventionlt covers bribery in order thatfareign official act or omit to act in his/harapacity

as a foreign public officialOn its face, the offence does not cover an official who acts outside his/her
competence.

(© Foreign bribery through an intermediary and the defences of preventing &erce/harm and
acting reasonably

58. As noted abovehe presentK law criminalises bribery through an intermediary via the concept
of secondary liability. The intermediary guilty of foreign briberyas a principboffender The briberis

liable as an accessory who assists encourages the intermediary (secondary liabifftyJhe Law
Commissionhas proposed defence to secondary liabilit. briber who uses an intermediampould not

be guilty if (a) he/she aci¥or the purpose of preventing the commission of an offence or to prevent or

3 HansarcdHL vol. 629 cols. 818 (4 December 2001
® Phase 2 Report: UniteKingdom paras. 184.85.

% Law Commission Consultation Paper, paras. 7.24,-10.2 and 10.13.
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limit the occurrence of hardnand (b) it was reasonable to so act in the circumstances. Put diffetteatly,
briberis not liable if he/shéwas seeking to prevent greater harh.

59. The defence could contravene the Conventimicle 1 does not contemplate liability ing
qualified in such terms. Furthermore, the Consultation Paper does not delimit the sébparof The
defence presumaplgoes beyond the prevention phiysical harm, which is the subject of a separate
proposal by the Law Commissigeee defence of emergency belo¥)so, the defence could arguably
have broad applicatiore.g, bribery in order to avoid losing a contraatdajobs, whichcould be
economically harmful to a community.

(d) Defenceof fAemergencyod and reasonable belief that

60. The Law Commission proposes two new defences for fyrib@ses, including foreign bribery,

and invites comment on a third. Firstpitoposes a defence for a person wasonably believes that the

act of bribery is legallyequired The onuswvould beon the prosecution to disprove the defence once the
defendnt has met an evidential burddihe Law Commissiomlsoinvited submissions on @efenceof
reasonable belighatanact of bribery is legallpermitted® These defences of mistaken belief go beyond
Commentary 8 which allows bribespermitted or requird by the law of the foreign public official

country only under specific circumstangeis does not include a mistaken belief that a bribe is legally
permitted or required. Commentary 8 is limitedthe written law or regulation of the foreign public
official@s country, including case law. The defences of reasonable belief do not have such a requirement.
As noted above, the defences could also reintrodutefactalefence of principal consent.

61 Second, the Law @nmission proposes defence offiemergency . The generally
defences of duress by threats and duress of circumstamnseshen a person commits a crime in order to

avoid imminent threats afeathor seriousinjury. The proposed defence of emengy, which would apply

only to bribery offences, would exterile principle to imminent dangeo any physical harm to the
offender or someone elsEhe offendemust also reasonably belietleat bribery is the only realistic wa

of avoiding the threaf,

62. These defences raise several questions. Article 1 of the Convention does not contemplate
defences of this naturéds well, all three defences are not general defences under UK law; they would be
specific defenceapplying only to (domestic and foreign) bribefyhe reason for thispecial treatmeris

not clear From a policy perspectivehe defences could have broad applicatm could be open to
abuse

(e The proposed general bribery offence

63. The Law Commission proposes the creation of two bribery offences: a general bribery offence
and a foreign bribery offenceHowever, theformer can still be applied to bribery of foreign public
officials. In other words, the prosation may choose between the two offeri€dhis proposed flexibility

is welcome particularly since the gerleséfence may evolve over time. The general offence also avoids
some of the potential pitfalls in the foreign bribery offence. For instahe& is no requirement that a
bribed official act or omit to act in his/her capacity as an official.

37 Law Commission Consultation Paper, paras. 10086 and 10.24; Law Commission (2007),

Participating in Crime Law Com No. 305, paras. 55123.

8 Law Commission Consultation Paper, paras. S813.

3 Law Commission Consultation Paper, paras-819t.

40 Law Commission Consultation Paper, paras-7/6land 7.42.
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64. On the other handhe general offence may haie own shortcomingsvhen applied to foreign
bribery. The prosecibn is required to prove that the official breaclaelbgal or equitable duty. The Law
Commission acknowledges ththis would creatdian unacceptable burden i n t he case of f
It would alsorequire proof of foreign lavand thus rendethe ofence norautonomousFurthermore, the
offence does not defina public officialand hence may natover all types of foreign public officials
contemplated by the Convention. As well, the Law Commission acknowledges that the proposed offence
will not coverall cases in which a person bribes an offiéial do the right thing e.g, when the payment

made no difference to the officialperformance of his/her functiofisFinally, the briber must also intend

or foresee a serious risk that the advantage wbeltheprimary reasonfor the official to perform an
improper act. The Phase 2 Report (para. 191) criticised a similar requirenttea2@03 Draft Corruption

Bill .

Commentary

In conformity with standard procedures, the Working Group will assess angvaht new bribery
legislation after it is enacted.

C. LIABILITY O F LEGAL PERSONS

65. The issues in this area primarily involve an evaluation of the UK explanations for its lack of
action with regard to the Phase 2ammendation to strengthen the rules on liability. An understanding of

the context for the Phase 2 bis reviewredevant toevaluatingthe UK explanations. The context includes

in the first instance both previous Working Group reports and the UK resphieset®. It also includes a

WGB response to a Law Commi ssion description of t
This section then addresses whether there is any evidence that the regime has become more effective since
the Phase 2 review drthe experience of law enforcement authorities, and particularly the SFO, with
corporate liability and evaluates the governmentos explanat.i
the recommendation.

1. Context for the Phase 2 bis review
@) Previous Working Group reportand UK responses
66. The March2005Phase 2 Repodn the UK by thaVGB analyed the law on the liability of legal

persons in the UK. It found thét) only one company has ever been pcassd for briberysince the UK
adopted bribery legislatioin 1906 and the conviction was overturned on appeal; H&) doctrinal

requirements for corporate liability preclude any likelihood of liability for most compaanes(3) he law

was such as toigsuade in practice any attempts to proseddsed on thidinding that the law did not
create effective liabilitytheWGB, citing Article 2 of the Convention, recommended that theflb¥baden

the level of persons engaging the criminal liability of lggersons for foreign bribery offence

4 Law Commission Consultation Paper, paras. 4.5B, 5.185.19 and 5.4-5.55.
42 UK Phase 2 Report § 255(c).
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67. A November 2005 Home Office consultation paper on bribery law restated the government

position that the UK is in compliance with Article 2 notwithstanding the ldckfiectiveness of the

liability of legal person8 1t stated (A 26) that the Phase 2 r
compliancewi t h t he OECD Convention, as it goes beyond
and the 2005 consultation paped diot seek input on the issue of corporate liability.

68. Under normalWGB proceduresjn March 2007 approximately two years after iBhase 2
Report,the UK produced &Vritten Follow-up Report for the Working Group review The UK restated its
2005 view bhat it is in compliance with Article 2nd that reform is not required. Based in part fon t
deficiency of UK law the Working Group decided toonducta supplementary Phase 2 bis review

specifically focusdo n ofigprress . .. in broadening the Miability
(b) The Law Commi ssionds treat ment of corporate |
response

69. A long-standing Law Commissioproject involving codification of UK criminal law (which is

currently found in a large number of discrete statutes as well as in judicial decisions comprising the
common law)was relaunched in 2002 The Law Commission agreed with the government thabitlev

review of Part 1 of its 1989 Draft Criminal Code, which focuses on a series of broad issues including
corporate liability. As of March 2008, however, the Law Commission website on the codification project

did not refer to any ongoing work on corporkility. *°

70. The gvernmends March 2007 reference to the Law Commission with regard to bribery law did

not refer to corporate liability However,the Commissio® November 2007consultation paper does

address aporate liability to some degrdmcause the Commission was concerned about whether current

| aw adequately met the UKOds international commi tn
found that the no attention to corporate liability is reqlite meet the standards of the Convention
because it considered thi&ie OECD(in practice the WGBacceptedn the Midterm Study of Phase 2
Reportsthat UK law complies with the Conventiémthis ared”

71 In Jaruary 2008, the WGB responded by a letter to the Commiéibhe letter quoted the
Phase 2 findings angécommendtion. It also pointed out that the Phase 2 bis review was direciatkat,
alia, deficiencies in corporate liability. The letter disagreath whe suggestion thahe Midterm study

a3 See Home Office (2005Reform of the Prevention of Corruption Acts and SFO Powers in Cases of

Bribery of Foreign Officials: A Consultation Papéxww.homeoffice.gov.uk/documents/450272/2005
consbribery?view=Binary.
a4 Summary and Conclusions of WoWrikenRolow-GrReporp§2&i t h r e g a
45

See Secretary of State for the Home Department, the Lord Chancelloreardtdiney Genera(July

2002), Justice for Al] para.7.16 CM 5563
(www.cjsonline.gov.uk/downloads/application/pdf/CJS%20White%20P6pe
%20Justice%20For%20All.pyfln addition to corporate liability, the issues are the external elements of
offences (including causation); fault; corporate liability; defences; incapacity and mental disorder; and the
inchoate offences of attempt anchspiracy.

e Seewww.lawcom.gov.uk/codification.htrireviewedin March2008).

4 The Midterm study, a review of the first 21 Phase 2 country reports, is available at
www.oecd.org/dataoecd/19/39/36872226.pdf

This background section describes only the-grs i t € vi si t WGB response to
proposals are discussed more generally below.

48
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constituted a finding that UK law is compliant with the Convention. [Etter also noted relevant parts of
otherWorking Groupreports and in particular tt#06Phase 2 Report: New Zealand

[Tlhe 2006 Phase 2eport on New Zealand notes that New Zealand
applies the same case law principles as in the UK to the liability of legal
persons (in particulalfesco v. Nattrasand AndrewsWeatherfoi). The
Working Group, including the UK, approved the report stating fiftfte

lead examiners consider that the current regime of liability of legal
persons for foreign bribery in New Zealand is inconsistent with Article 2
of the Conventiod® It recommended that New Zealafidroaden the
criteria for the criminal liability ofegal persons for foreign bribeyy’

72 At the time of the ossite visit, the Law Commission had not issued its final report or otherwise
responded to the letter. As noted above, its final report is expectedskubd in November 2008.

2. Issues in the Phase 2 bis review

73. In this context, the Phase 2 bis review examined (1) whether there was any evidence that the
regime had become more effective since the Phase 2 revievtha experience of law enforcement
authorities, and particularly the SFO, with corporate liahiliB) the reasons for the lack of government
action to date with regard to the recommendation;(@nthe outlook for the future.

(a) Views about the cumnt regime and the need for reform

74. This review has further confirmed the ineffectiveness of the existing regime of corporate liability
for bribery. The UK Memo confirms that there hastill only been one (unsucssful) prosecution of a
company for domestic or foreign bribery since the introduction of the 1906 Act. Neither the SFO nor CPS
have any record of carrying out any recent prosecution where a company was the intended subject of a
prosecution forbribery, danestic or foreign. The UK has nevsanctioneda company for engaging in
bribery.

75. During the orsite visit, SFO representatives made clear that the SFO considers that current law
on corporate liability for bribgris ineffective and unsatisfactorfhe SF@ written response to the Law
Commission consultation paper underlined the vital importance of corporate liability to meaningful
enforcement of antbribery law and cast doubt about the @@kcompliance with apable international
conventions:

We are very concerned that there is a missed opportunity to address the
real nature and scale of the problem: corp

Anti-bribery measures are directed in generalagporateactivities, it is

in the pursuit of corporate objectives that individual employees use bribes.
Individuals do the bribing, corporations benefit. Thus to sideline the key
player/offender is to ignore the essence of the problem. This is not a case
of an offence whichsometimes corpotins also commjtsuch as for
example fraud or even manslaughter. The mischief at which the bribery
offences are directed is almost entirely confined within business activity

(or organisational activity if public auth
49 Phase 2 Report: New Zealdat 59(www.oecd.org/dataoecd/57/38/37658136)pdf
> Id. at 70.
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We do notbelieve that [the Law Commission proposal] will comply with
our international Conventions.

76. The SFOmade clear in its submission to the Law Commission and at tisgteonisit that it
considerghatfi [heé yrgeng in reforming corporate liability for bribery is much greater than in relation to
other offences . |t u n d eny lothen usiness telatéd offieaces are alreadpject tostrict
liability .

77. Current SFO paty with regard to whether it is appropriate to prosecute only individuals, only
the companyor both, is unclear

78. The Law Commissioremphasisedhat there was intense business interest in the issue of
corporateliability for bribery and business representatives made clear they favoured delaying the issue
until, at some later date, it can be considered for all intentional offences. While it is recognised that it
might be desirable for the regime to apply to akittional offences, this argument is no longer acceptable

in light of the time the UK is taking to introduce the reforhs many onrsite panellists noted, any
appropriate harmonisation of the law relating to bribery with a broader corporate liabilityereguid be
addressed if broader reform is subsequently achieved.

(b) Government explanations for the lack of reform

79. As noted abovehe UK has not taken any significant act&gince 2005vith regard to te Phase

2 recommendationThe UK authorities haveefendedthe UK& decision not to proceed with reform of
corporate liability notwithstanding the March 200B85B recommendatiofy contending thathe WGB
recommendation allegedly goes beyond the scope of ArtidetBe ConventionThe examining team
does not find tis to be a satisfactory explanation for the lack of implementation ofMih® BsdMarch 2005
RecommendationThey consider that there is a lack of political will to achieve compliance with the
Convention

80. The UK suggestion that the March 2005 recommendation is beyond the scope of Article 2 of the
Convention raises important issues. The Working Group has repeatedly indicated that it disagrees with that
positonmost recently in its June 2007 Summary and Co
up Report and in deciding to conduct a Phase 2 bis review on the issue of corporate liability. However,
because the UK positi on lack oftattien withsegad to thalMaltra2005s f o
Recommendation, it is briefly reviewed further herein.

81 Article 2 provideghatife]ach Party shall take such measures as may be necessary, in accordance
with its legal principles, to establish the liability of legal persons for the bribery of a foreign public
officialo. The object and purpose of Article 2 of the Convention was to require countries to establish
regimes of corporate liability for foreign bribery that wautelp achieve the overall purpose of the
Convention, fighting foreign bribery. Article 2 left member States latitude in choosing how to attain the
required liability. In particular, it does not mandate either criminal or administrative liability. Hovtleger,

form of liability must be effective in order to achieve the purpose of the Convention. Liability that exists
only in theory and that cannot be applied in practice to companies that bribe does not achieve the purpose
of Article 2.

82. The UK does not suggest that liability the UKis effectiveand, as set forth above, such a claim
would be inconsistent with the findings in the Phase 2 review and this révigwe. UK suggests instead

Response of the Serious Fraud Office to the Law Commission Consultation paper Number 185 Reforming
Bribery at pp. 1, 14gmphasis in original).
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that Article 2 requires onlyhat the treatment of corporate liability fdoreign briberybe the same,e.
proportionate, to that for other intentional offences

83. However, t is well established that treaties must be interpreted as a.vintbtde 3 requires that
sanctions on legal persons must be effective, proportional and dissuasive. As the Working Group has
found, only an effective system of corporate liability allows a member country to meet its Article 3
obligation to impose effectivand dissuasive sanctiotisNo matter how severe they are in theory,
sanctions that cannot be applied in practice are neither effective or diss@siyea requirement of
effective liability under Article 2 is consistent with Article 3 of the Convention.

84. The examining team does not consider that the reference in Article 2 to liability being established
fin accordance with its legal principepermits a member state to avoid its obligation to establish
effective corporate liability forforeign bribery This interpretation would defeat the purpose of Article 2,
which is to hold companies responsible for engaging in bribery. Article 2 does not specifically require
criminal liability in order toallow member counteis for which criminal liability of legal persons was
unknown and considered inconsistent with its legal tradition to aatogpplyadministrative liabilityof

legal personsThis option is reflected in the Commentary to Article 2 and in Article 3(®ile the
reference and the generality of the terms of Article 2 allows significant flexibility in terms of how effective
liability is achieved, it would undermine the entire structangl purposeof the Convention if it wre
interpreted to allow for ineffeate liability for some countriesThe UK has not provided information on

any existing nofcriminal corporate liability regime that could apply to foreign bribery.

85. As a number of NGO representatives underlined UK has created a nemegimeof statutory
corporate criminal liability fomanslaughteas a separate offence. The regielieninates the directing

mind requirement oa Il o w] ] an organisationds | i abliiddlsby t o
noteworthy thatadministrative law regimes allow for substantial financial sanctions against companies in
other areas.

86. The March 2008 UK Memo did not refer to any actual or planned government work on corporate
liability for bribery. Shortly thereafter, however, during the April 2008sia visit, representatives of
BERR referred to the government having commenced consideration of some possible administrative or
civil law measures that might be developed for comgatfiat engage in bribery. Although the time frame

and scope of the activity remain uncleare texaminers note this recent government attention to
considering corporate liabilityrhey alsonote that development of a new administrative law regioutd

also be apositiveundertaking.

52 Following the onsite visit, the UK indicated that there had been 16 prosecutions and three convictions of

companies (for offences other than bribery) between 2002 and 2006. The facts and legal reasoning have not
been supplied. @en the limited information and the absence of any opportunity to discuss the cases

duringtheors i t e visit, the examinersd conclusions about
unchanged.
3 SeePhase 2 Report: Chilepara.1 8 4 ( i dhbeeof effdrtiave liability [for legal persons] precludes

effective sanctions); Phase 2 Report: New Zealgndommentaryfollowing para.2 0 6 Thg examiners
consider that New Zealand does not apply effective, proportionate and dissuasive sanctiong on lega
persons for foreign bribery as required by the Convention principally because of the considerations set
forth above relating to the regime for the liability of legal pers)ns

4 Ministry of Justice(2007) A Guide to the Corporate Manslaughter and Gmgdte Homicide Act 200@t
p.3.
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3. Outlook

87. With regard to the existing regime of corporate criminal liability for foreign bribery that was the
subject of the Phase 2 RepohetLaw Commission indicateat the onrsite visitthat its general work on
corporate criminal liability has beguHowever, it does not expectéomplete itfor anothetwo yearsand
more time could be required iftreer priorities ariseThe Commission could not indicate when the
government wouwl respond ta future report of this typghe Commission frequently has to attempt to
draw attention to unaddressed reports.

88. The examiners note that the government has committed to give prompt attention tavthe L
Commi ssionbs forthcoming November 2008 report on
corporate criminal liability if the Law Commission reconsiders its decision in its initial consultation to not
develop concrete proposals for reformthg law in this area.

4, Balfour Beatty case

89. The examiners note algbat the UK reported othe Balfour Beatty casduring the week of the

October 2008 Working Group meeting. Tteserelatedtai i r r e gu lt &r0 ey mefBalionrs i di ar
Beatty, a UK construction companyeglating toa construction project in Egypt and their accounting
treatment.The SFO settled the case with Balfour Beatty in October .20868 SFO discontinued its

criminal investigation witlregard to both the company and individuals in the context of the settlement.

The company consented to a court order providing 8B& 2.25 million payment pursuant to a lawhé

Proceeds of Crime Artallowing the SFO to seek, in a civil proceeding, theovery of proceeds of

unlawful conduct. In the context of the settlement, the unlawful conduct was identified as being the
accounting treatment of the paymertsvas the first suclgivil recovery ordemnbtained by the SFO since

it became empowered $eek such orders inphil 2008>°

0. These new SFO powers add an important tool for the treatment of foreign bribery cases,
including in cases involving companies. At this time, it is not possible to make any judgsroen the
relationship between the recovery order amount and the seriousness of the allegations in the Balfour Beatty
case because of the very limited factual disclosure about the case. No underlying documents or court
papers have been made available BredSFO press release provides only skeletal information. Because
the case was only settled days before the October 2008 meeting of the Working Group, the examiners also
did not have a chance to discuss it with experts at ait®wisit.

91 The company also Avoluntarily agreed to intr
these systems to a form of e X%Therenaelno sanctionstfop thé ng f
company if it fails to comply wit these voluntary undertakings. The Director of the SFO, however,
indicated that the SFO could-open its investigation.

92, As noted, because the SFO decided not to pursue its criminal proceedings in the cahtext of
settlement, the provisions at issue in the court order permitted only the recovery of illegal gains, not fines.
While this very recent development is of significant interest and importance, the focus of the Phase 2 bis

® The powers were created in the Proceeds of Crime Act 2002 and were previously attributed to a different

agency.
%6 fiSerious Fraud Office successfully obtains first
pess release (6 October 2008); ABal four Beatty re
Al exandrina projecto, Bal four Beatty news release
over allegations of br(i7b e&rcyt oibrer EQ®RyY@Pt89,; TS OGwasredi

Bal four Beattyo, The Telegraph (6 October 2008).
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inquiry has been about the regirfe imposing liability on legal persons leading to the possibility of
monetary sanctions such as fines as required under Articlef{®& Convention

Commentary:

The lead examinersare seriously concerned aboutthe lack of reform of corporate criminal
liability for foreign bribery and they consider UK law to be deficient with respect to Articles 2 and
3 of the Convention. Article 3equires effective, proportionate and dissuasive sanctions on legal
persons for foreign bribery, including monetary sanctionghe absencef effective liability in the

UK precludes effective or dissuasive sanctiofifie examiners recommend thahe UK adopt
appropriate legislation on aigh priority basis irrespective of any broader reform efforts on
corporate liability.

D. DOMESTIC STATUS OF ARTICLE 5 OF THE CONVENTION

93. The status of Article 5 in domestic law and practice involves several aspects. It involves of
course the status of Article 5 in the domestic legal order. But it also relates tppiietion of the
requirements of Article 5 in practice including the invocation of the Article by prosecutors and others in
appropriate cases and oversight mechanisms. The overall record in the UK in this critical area is mixed.

1. Inadequate status of Aticle 5 in the domestic legal order

94. Under current lawthe Director of the SFO makes decisions about investigations of foreign
bribery allegations in accordance with section 1(3) of the CJA 1987. It gives hianiread discretion,
stating that the Director Aimay investigate any
grounds to involve serious or complex fraudo. It
national economic intesg, relations with other states or the identity of the persons at issue not influence

t he Dir ect orogesutord i the EPSoands SFO Rake decisions conceiorigign bribery
prosecutions in accordance with thede for Crown Prosecutors QP), which wasissued pursuant to
section 10 of the Prosecution of Offences Act 198%.noted in thePhase 2 Reparthe CCPcontains

public interest criteria thatan be read to be inconsistent with Article 5

95. BecauseArticle 5 has not been incorporated in UK domestic legislatioin the CCP, e
Director of the SFQs not generally subject to Article 5 with regard to the exerciddssifierdiscretionary
powers over investigations and prosecutianger the CJA 1987 It was common ground between the
parties to the Al Yamamah case thatgeaerakule underBrind v. Secretary of State for the Home Dépt
that Article 5 does not applyn domestic law the issue was onlyvhether an exception appli¢d the

57 SeeBrind v. Secretary of State for the Home Defit991] 1 AC 696 (decisiemakers are under no

obligation to exercise discretionary powers conferrgbruthem in domestic law so as to comply with
unincorporated inteational obligations);R (Hurst) v. London Northern District Coronef2007] 2 AC

189 (HL) (same)lt appears that a different approach may be taken in at least some other Commonwealth
counties, as is noted in the New Zealand Phase 2 report. See New Zealand Phase 2 Report § 8 and note 4
(citing Tavita v. Minister of Immigration[1994] 2 NZLR 257 (Ct. App.) (Minister should have considered

treaty in exercising statutory discretion over degiiwn order)).
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decision 6 terminate the Al Yamamah investigatiorihe NGO claimants contended that Article 5
exceptionally applied while the Director argued that Article 5 was not applicable.

96. The Divisional Courtfound that Article 5 was applicableas a matter of domestic law, to the

decision to terminate based on an exception tdtive principle established notably R v. Secretary of

State for the Home Department, ex parte Launfied97] 1 WLR 839 (HL). The court essentially fal

that although the decisiemaker is not required to consider unincorporated international law, where he/she
announces that he/she does so, he/she must, as a matter of UK domestic law, correctly interpret that law.
On appeal, the House of Lords foundtdhe contrary that Article 5 did |
It reaffirmed the generdrind principle that unincorporated treaties do not limit the statutory discretion of
decisionmakers such as the Director. The opinions by the Lords citedriatyvaof reasons for
distinguishingLaunder The precise distinctions withaunderunder UK domestic law do not require
extensive analysis here.

97. Neither the application of Article 5 nor its binding nature in € domestic sphere should
depend on a discretionary decision to consider it in an individual foreign bribery datiele 5 does not
leave any room for discretion with regard to its prohibited considerations.

98. One ground for distinguishingaunderis, however, of particular concern. In the Al Yamamah

case, the then SFO Director did consider Article 5 and thought that he acted in accordanceT gth it.
House of Lordglistinguished_aunder however basedat leastin partont he Di rect or 6s fur
that he would have taken the same decision to discontinue the case even if he had thought that it was
contrary to Article 5The same argument could be made if the Director considered Article 5, but decided
that in his/her view the national economic interest nonetheless prevaiedJK government ha not
explained how such action would be consWakingnt wi
Groupthat Article 5 will apply(seePhase 2 Report, para. 171)

99. The UK has suggested thigs]tatutory implementation of the UK obligations under Article 5 is

not required as the criteria set out therein are relevant to the exercise of prosecutorial policy in individual
cases. (UK Memo at 33)However, he examining tearnonsiders thathe UK recognition that Article 5
imposes obligations that directly address a critical issue of domestic [polidyether to prosecute in
individual foreign briberycases- underlines the need fdhe provision to belearly binding in the UK
domestic sphere (although not necessarily through legisla@ivgn that the commitment by the Attorney
General to the Working Group noted above has not been modified, introducing Article 5 as a limit on
prosecutorial discretion should not be difficult.

100 The March 2005 Phase 2 Report, which predated the debate about the domestic status of Article 5
in the Al Yamamah case, recommen tkehd [CCH), ahe Crovime UK
Prosecution Service Manual and other relevant doc

101 The 2007Working GroupSummary and Conclusions with regard to the UK Phase 2 Folow
Report noted thahe UK had not implemented the recommendation. The CCP had not been amended. The
Working Groupn o t e d artichlarly in Iigipt of intervening events since the Phase 2 Report, the text of
the CCP remainsofconcérn T he UK i n theGP8 Rahual but lianat damelso

102 UK has indicated that it amended the CPS Manual in January 2008 to include a reference to
Article 5. This is a significant step and should assist in raising awareness. However, the examiners consid
that modification of the CCP also continues to be necessary, particularly in light of the Al Yamamah case.

8 As notedbelow, there is no requirement for any public disclosure of the reasons for a decision not to open

or to terminate doreign bribery case.
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103 The change to the CPS Manual also raises other concerns. First, the manual is addressed only to
the GPS and not to other key agencies, such as the SFO, the police or the AGO. The SFO has its own
manual, which does not refer to Article 5, and there is no evidence that relevant police manuals refer to
Article 5. The AGO indicated in 2005 that it generalglies on the CCP; while the previoAgtorney
Generalthen clarified to the Working Group that Article 5 would be respected, that commitment is not
reflected in any internal AGO rule or document. After thesiva visit, the SFO stated that it was about to
update its own manual and would look into including Article 5 in the manual. It also stated that it would
raise the issue of Article 5 with the police through a Home Office circular. Second, presumably because of
its target audience, the CPS Manual reterdrticle 5 only with regard to the prosecution stage during
which fAthe CPS decides to review a file for a po:
Article 5 to investigations or Attorney General consent determinations.

2. Procedural and practical aspects of the application of Article 5 in the domestic sphere

104 UK practice with regard to the status of Article 5 has improved substantially in one area since
Phase 2 and has significant potdritieanother.

105 First, awareness and reliance on Article 5 by investigators and prosecutors has improved. Article

5 will be of little effect unless key constituencieand in the first instance investigators gmdsecutors

are aware of it and rely on it in appropriate cases, which will often be sensitive casBsashe2 Report
expressed serious concern about Article 5 in connection with the absence of investigation in-2@2001
period of serious allegatis relating to the Al Yamamah contracts. There was little evidence of any
awareness of Article 5 among investigators and prosecutors, and there were serious concerns about the
consideration by prosecutors of the national economic interest in a decistonopen an investigation of

the allegations®

106. The situation in this regard has improvddhe documents in the Al Yamamah judicial review
proceeding make clear that after the Phase 2 Report the Attorney G8r&aind MDPwere generally

aware of Article 5 of the Conventiat all relevant times. Th8FQ MDP and SFutside counseatklied
generallyon Article 5 in arguing in December 2005 and January 2006 that suggestions by BAE and
Ministers that the investadion should be discontinued because of the economic consequences should be
rejected. The Attorney Generalaffirmed that the investigation should continue in January 2006
notwithstanding the economic interest and national security arguments put fatvdrdt time In
September 2006 thattorney Generateaffirmed that the investigation should continue notwithstanding
Gepresentations by Saudi representatives about repercussions which they say will ensue if the
investigations proceedgSeeBundleat 157).

107. As discussed elsewhere in this report, a number of very serious issues exist about the events of
NovemberDecember 2006 and the discontinuance of the Al Yamamah investigation. But the overall
record, as disclesl in the judicial review proceedings, shows a strong improvement in general awareness
of Article 5 and general reference to it by prosecutors.

108 Second, providing the issues concerning the status of Articletfeinlomestic legal order are
resolved mechanisms to provide accountability with regard to Article 5 are-desiloped. It is evident

that judicial review in the Ukhas the potential tprovide an effective procedural basis for reviewing the
application n practice of Article 5 including by providing a forum in which the basis of decisions can be
carefully reviewed in light of relevant facts and documents (including, importantly, facts and documents
not made available by the government to parliament optidic). The combination of broad standing

9 The investigation was opened in late July 2004, shortly after the Phassit2 oist. See First Wardle

Witness Statemer@ 4, Bundle at 88.
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rules allowing NGOs to bring judicial review proceedings in appropriate cases andiptgrbst based

costs rules that makes cases possible in practice has demonstrated its effectiveness in providing
accountabity. (See further below, howeven the section on proposed reforms relating to the Attorney
Generakegarding concerns abooutoposalghat would curtail judicial revieyv

Commentary:

The lead examinergonsider that Article 5 must be equally applidatin all member states of the
Working Group. Because the Article addresses investigation and prosecution decisions taken in
the domestic legal order, it must apply with full force and effect in that sphere, both as a practical
and legal matter, in orderdr its purposes to be achieved.

The lead examiners consider that the uncertain application of Article 5 in the domestic sphere as
a substantive matter is inconsistent with the Convention. Rather than being generally applicable,
Article 5 may only apply amost in highly specific factual contexts of uncertain boundaries. They
note the January 2008 amendments to the CPS Manual to refer to Article 5, but, for the reasons
stated above, do not consider this to sufficiently address the need for effective djuplicat
Article 5. The lead examiners accordingly recommend that the UK take all necessary measures to
ensure that Article 5 applies to all investigation and prosecution decisions in foreign bribery
cases.

E. THE ATTORNEY GENERAL , THE SFO AND DECISIONS ABOUT INDIVIDUAL
FOREIGN BRIBERY CASE S

1. The Attorney General, the SFOand the consideration of the public interes
(a) TheDirectord s r e s p odedade about $FO jnvestigatian

109 The UK authorities have ceistently underlined thahe Criminal Justice Act 198mhakesthe
Director the proper party to decide abthe opening, continuation and closingasf SFO investigatign
including in cases that magise questions about national security:

By section 1(2)of the Criminal Justice Act 1987, the Director of the SFO
discharges his functions under thfisuperintendenceof the Attorney
General.In that capacity the Attorney General is routinely briefed and
consulted by the SFO about sensitive cases; but incaisgs the SFO and
its Director remain the actual decisioraker®*

110 The Director also decides on SFO cases that give rise to an exceptional procedure known as a
AShawcross exer ci s Shawcrosenaicse is theKnegns by whiclh faces jncluaing any
consideration affecting public policy can be sought from Government ministers by the Attorney General in
order to acquaint himself with all that is relevant to his decision whether it is in the publiesinto

&0 As outlined above, familiarity with the chronology of events as set forth in the Divisional Court decision is
assumed.
o1 UK January 2007 Note for WGB.

28



pursue a prosecutiofiThe exercise was described in a 1951 statement by then Attorney General Hartley
Shawcross, known as the Shawcross statem&etgrding to the UK, the Director decides about an SFO
investigation at the conclusion of a Shawss exercise as in other cases:

Whereé views are providefpursuant to a Shawcross exercjseis well
understood that the final decision is a matter for the relevant prosecuting
authority (in this case, the SFO). Both the SFO and (in carrying out his
superintendence function) the Attorney General act independently of
government.

111 These views expressed to téGB in January 2007, shortly after the discontinuance, were
reaffirmed inthe March 2008 UK Memd”> Thegover nment 6s vi ew t hat deci si
investigations are properly for the Director is thus cléénile Attorneys General have asserted a power to

issue directions in individual cases, the power has not been exercised in recerfhi#s Memo notes

thatfiin practice, this point has never been settled definitively and successive Attorneys General have not
sought to give formal directions to the prosecuting authoitiés.the onsite visit, thethenDirector

indicated that the Directoarid others subject téttorney Generasuperintendence, such as the DPP) have

not conceded the existence of such a pdiéte indicated that if such a direction were given, he would

have had to resignThe judicial review proceeding, in which the Direcierthe sole defendantyas
similarly based on the governmentoés position that

112 In the Al Yamamah case, aitical point may have been reachib@ day before the decision to
terminate was madd.8 December 20Q@fter (1) theAttorney Generahad reviewed the case in detail and
confirmedhis view that the case was weak on the merits because of the principal consent issue; and (2) the
SFO made clear that it could not accegeaision to discontinue based on the view that the case was weak.
(Bundle at 1789). The SFO Director was faced with the possible uncomfortaimespect of a
superintending Minister intervening to terminate a-ijigar BP 2 million SFO investigation as miess

It is troubling that this meritbased argument arose from views abopbssibleprincipal consentiefence

As discussedbove such adefencewould be contrary to the Convention and to previous UK descriptions

of its law to theWGB.

(b) Absenceof recorded rasons or guarantees of publicity

113 There is no guarantee of publicity for decisionghe UK to shut down viable investigations

based on the public interest (or notopen investigations for thesie reasonNo statisticsare kept.The
existence of allegationot investigated fopublic interest reasomaay never become known to the public;

if the allegations were received in confidence by the SFO, they also may remain secret after the case is
closed.

114 There is alsao general requirement for any written recording of the public interest reasons for
termination of the investigatiohe only written recording of reasons by the Director of the SFO in the Al
Yamamah case is in the very short SFO press rel@isedle at 18Q)The Director has explained that he

did not record other reasons in |Iight of the Atto
the claimants in the judicial review pra@ming first issued their letters of claim to the Director and others

62 See UK Memo at 9 (hiafy [2€07] reterred to dbave alsb dehlPwith ow decisions on
prosecutions are reached and the respective roles of the Attorney General and the Director of the SFO. In
short, whilst the Attorney General is routinely briefed and consulted by the SFOsaisitive cases, the
SFO and its Director take the final decision. 0)

63 Al | references herein t o-siteVisd refBritorthe théBiractdorsThescureent e me nt ¢
Director took office after the esite visit on21 April 2008.
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on 18 December 2006, just four days after the decision was taken. The Director felt that a recording of
reasons after the letter was received could looksselfing®*

115 Those who issue threats obtain the discontinuance of legal proceedimgy wellalsoseek to

ensure that there is little @ao publicity given to the mattein these caseshe public interestlecision may

never come to light particularly since certain natiamaghorities may also not haeay strong incentive to

disclose the mattefhis did not occur in the Al Yamamah case because of some special conditions. The
investigat on was public knowledge and the companyds sh
marketsensitive and needed to be promptly disclosed. Intense parliamentary, media and international
interest resulted in numerous relatively contemporaneoug mxplanations of the discontinuance by the
principal partie$®

2. Appointment and removal of the Director of the SFOby the Attorney General

116 The appointment of thd®irector of the SFO was renewed for onlyeoyear in February 2007.
This decisionoccurred shortly after the Attorney General and Director pubticdgigred aboutthe merits

of the Al Yamamah casén response to questiongiet UK Memo provided information about the general
rules for appointmentfahe Director, budid notexplain the legal basis or circumstances of the one year
extension.

117 The Director of the SFO is appointed by the Attorney GenerallUkhhas indicated that thelis

an opencompetition supervised by Civil Service Commissionargl involving a recruitment pandlhe

person specification, job advertisements. e drawn up in consultation with the Law Officers and
approved by them and by the First Civil Service CommissioRer.the ampointment of the present
Director, the recruitment panel was chaired by the First Civil Service Commissi¢reenther members

of the Panel comprised the Senior Presiding Judge of England and Wales, the Treasury Solicitor and one of
t he S F-©@wt\erDoattors. The interview panel makes a recommendation to the Attorney General
The degree to which the Attorney General is or can be active during the process, by such means as his/her
own contacts with the candidates or rejection of the recommendeiiia@ndemains unclear. The rules
regarding the openness of the process have also not been explained.

118 The Directords contract can be of any | ength
any time® The appointment may also be renewed by the Attorney General for any pef®ee further

below the section on current reform proposals with regard to the Attorney General for proposed changes
with regard to the nomination of the Director).

Commentary:

In order to ensure the independence of the Director, the lead examiners recommend that the UK
clarify that the Attorney Generaldés superinte

64 Second Wardle WitresStatement § 214, Bundle at 113

& As discussed further belovinowever,a number of key documents relating to the discontinuance did not

become public for almost a year and did so only in the context of the judicial review proceeding.

6o The UK has indicated that the contract of the Directorods Mar ch 2008 stated as
employment requires performance consistent with the high standards expected of members of the senior
Civil Service. Your performance will be subject to regular reviews, with an opportunity to discuss that
performancewith the Attorney General who may terminate your employment as Director of the Serious
Fraud Office if he considers(UgMano&tdve not met t hes

&7 See Ministry of Justic€008) The Governance of Britaih Constitutional Reneal, Part 1 of 3, § 82.
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directions to the Director in individual foreign bribery cases. The lead exans also consider

that the rules for the appointment and removal of the Director should reinforce his/her
independence in making sensitive decisions about foreign bribery cases. They note recent
government attention to these issues and recommend thatWueking Group follow up with
regard to developments relating to the governing statutes for the Attorney General and Director,
and with regard to their powers.

3. Attorney General consent to prosecution in foreign bribery cases

119 The issue of Attorney General consent was extensively discussed in the Phase 2 Report and
general reference is made to that discussion. The issues raised by Attorney General consent to prosecution
raise many of the same issues as withneega Attorney General intervention in individual investigations.
However, the consent requirement is based on statute and its elimination would require parliamentary
action.

120 The common law offencef bribery (which also applies to foreign bribergbntinues to apply
without a consent requiremes at the time of the Phase 2 reviehwereis no evidence of any abwe
prosecutions fothat offence

@) Absence of law reform

121 During Phase 2, the UK assured the WGB that the government had publicly indicated its intent to
eliminate the Attorney General consent requirement for foreign bribery and replace it with a requirement
that prosecution be approved by the DPP.

122 The UK assurances to the WGB in Phase 2 were still reflected in the Home Office December
2005 consultation on bribery which explicitly expanded the persons empowered to give consent to the
Director of the SFO as wels the DPE® In February 2007, the UK again affrmed to the WGB the
Governmehitt MmMeplace the existing statutory requir
requirement for the consent of the Director of Public Prosecutions or a nominateyl fieqh the Director

of the SFOé. These changes wi I* be taken forward

123 The SFO considers théthe prosecution obribery offences should require the consent of the
Director but not theAttorney General® However, the government has not made any changes to the
applicable rules andttorney Generakonsent continues to be requird8ee below for current reform
proposals in this area.)

(b) Consent request relating to the EFT case
124, At the time of the April 2008 osite visit, the consent requirement was delaying the prosecution

of a foreign bribery case that the SFO considered to be ready for prosecution. The SFO proposed criminal
charges for fagign bribery to the Attorney General in September 2007. Seven monthsHatéttdrney

o8 Home Office (2005)Reform of the Prevention of Corruption Acts and SFO Powers in Cases of Bribery of

Foreign Officials: A Consultation Papgpara.18

(www.homeoffice.gov.uk/documents/450272/268msbribery?view=Binary, see also
www.archive2.officialdocuments.co.uk/document/cm60/6086/6086.pEov e r n me nt 6 s 2003
acceptaoe of the change).

& See February 2007 UK Written Follewp Report at pp. 145.

0 Response of the SFO to the Law Commission ConsultBdper Number 185 Reforming Bribery at p. 12.
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General had still not decided on the request for consent. The reasons for the delay have not been
satisfactorily explained.

125 The matter then took another twist in June 2008, after thgitervisit. Before the Attorney
decided whether to conseathew SFO Director took office in April 2008 (shortly after thesda visit).

On 1 June 2008, after considering a new outsidd uaion that the Attorney General had obtained, the
new Director decided that the case lacked sufficient merit for prosecution. The principal weakness related
to establishing territorial jurisdiction which was necessary because the facistgdethe ey into force

of the 2001 legislation creating nationality jurisdicti¢®ee below section on territorial jurisdiction for the

legal issues relating to jurisdictipn

126. The EFT case raises further serious quasti@bout the consent proceltgs difficult to sustain
momentum or even a case team over an uncertain and lengthy period of inaldigitgonsent process
adds yetmore layers of review, especially if, ag the EFT case, theAttorney Generahasrecouse to
additional outside counsel to personally advise him/her both on the merits and the public Ttel®80
has access to expert counsel including outside counsel, and regularly use them in complRecaises
to further levels of review at thetidrney General level should not be needed to obtain expertise.

127 The consent requestad beerpending for over seven months at the tifme former Director left
the SFO in April 2008. The UK did not indicate whitre Attorney General obtained new outside legal
advice, but did state that the former Director saw the advice before leavingbffié® evident that the
advice was not sufficient to cause him to change his mind about the merits of the case.

128 The examiners arsurprisel that a lengthy investigation leading to a case team and Director of

the SFO considering that it had a case suitable for prosecution could be dropped based on views about the
merits from outsidexr or newcomersThey note the explanation of the current SFO Director that, before
withdrawing the case, he had extensive discussions with counsel on the case and reviewed the opinion of a
second outside counsel. In any event, the examiners considersehatremonth delayin responding to a

request for consertefore the case is returned to the SFO for it to be dropped new Directoraises

concerns.

(© New Attorney General consent requirement adopted in 2007

129 Section53 of the Serious Crime Act 2007 require
obtained respecting any prosecution for assisting or encouraging crime, in circumstances where there is an
extraterritorial dimension to the case (as defined inesicire 4 to the 2007 Act). Section 53 will thus

require consent if it is alleged that someone has assisted or encotoegjgd bribery The Act has

received royal assent but as of M3y 2008 had not entered into forddeither theforeign briberyoffence

nor the Phase 2 recommendatimare considereih the context of preparing or adopting this law

Commentary:
The lead examiners recommend that the UK eliminate the statutory requirestemt Attorney

General consent for prosecutionof foreign bribery @ for assisting or encouraging foreign
bribery.

n UK Second Supp. Memo Annex A at p. 2
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4, The Al Yamamah case

130 The discontinuance of the investigation or prosecution of serious allegations of foreign bribery

for reasons other than on the merits of ¢hse is subject to very close scrutiny by the Working Group. It

has been one of the issues of most concern to the WGB, as illustrated by the two press releases issued by
the WGB with regard to the termination of theYamamahcase.

(@) Scope of thelead x ami ner sd i nquiry and need for strict

131 The UK has sought to draw broad conclusions about the applicatiorrtisleA5 to national
securityfrom prior WGB reportsin the UK judicial review proceeding amg out of the Al Yamamah
case. he Divisional Court noted these argumettsits judgement. (8 125, 157) Similar arguments were
made to the House of Lords.

132 Theleadexamirersd o not consi deror egostresavé the iSAM@Bid broag r |
terms. The WGB has been confronted to date with a number of situationshich rational lawsor
guidelines may include provisions which permit or invite consideration of factors with regard to
investigations or prosations that raise concerns about Article 5. In these cases, the primary response of
the Group to date has been to insist that the provisions reflect the text of Article &rdipgenerally

notes provisions that could raiéeticle 5 issuesandthat Article 5 is not reflecteih them. It accordingly
recommends that Article 5 be reflected. In this area, it has generally adopted the same approach, without
engaging in analysis of the scope of Article 5, with regard to references to consideration ofiontdrnat
relations or national security.

133 It does not seem appropriate to propose an interpretation of the scope of Article 5 in the context
of a country report. However, assumisglely for purposes of analysibat national security could
constitute an exception under Article 5 as the UK suggests, the Al Yamamah case would then conceivably
present a situation in which a prosecutor was being advised to drop a major case based on both Article 5
and norArticle 5 factas. In such cases, the lead examiners consider that prosecutors must subjeet the non
Article 5 factors to strict scrutiny in order to dispel doubts that the Article 5 factors are in fact influencing

the decision. The strength of the Article 5 interests amgiments will be a factor in reviewing how
prosecutors have acted with regard to the case: generally the stronger the interests and arguments relating
to Article 5 factors, the more intensively prosecutors should review profferedtiole 5 justificatons

for dropping a case.

134 Review in this area is focused on investigative and prosecutorial authorities in the first instance,
but also encompasses the role of the broader government in at least two respectelevent: (1) the

search for alternatives to dropping a case; and (2) efforts to refrain from making arguments to prosecutors
based on Article 5 factors. In both these areas, proper government action may be necessary to assist
prosecutors in their effatto comply with Article 5.

135 The | ead examinersod views expressed-gatherihgow ar ¢
process leading to the decision to discontinue the investigationgtioeacy of discontinance of foreign

bribery cases based on the @Konomicinterestand other Article 5 factors by government officials other

than prosecutors; and the action by prosecutors and the government generally with regard to alternative
options to dropping the invegation.
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(b) Review of the discontinuance of the Al Yamamabh investigation
0] The informationgathering process generally

136 At least as conducted in the Al Yamamah case with regard to an SFO investigation, the
Shawcross processvolved very limited consultations about the public interest. Although the Director was
the ultimate decisiomaker, he indicated that the Attorney General organised the consultation process
regarding the public interest, including natioeaturity, in the context of a Shawcross exercise. Overall,
the process seems disjointed and somewhat incoherent.

137. First, and most importantly, there was practically no consideration given to alternative responses
to the Saudi threats other than discontinuing the case. With regard to the role of the Attorney General
and/or Director, they could have asked searching quesiiotise assessment of the riskthis area of the
security services as well as Ministers asttiers before deciding to terminate a major ¢asut the
government, and not just the prosecutorial authorities, should have been involved in the search for
alternatives. This critical &s1e is addressed further below.

138 Second, te SFO minute from 14 December 200@he day thediscontinuancedecision was

taken -- suggests that the SFf@cognised that it had very limited information on security. The SFO
assumed that the Attt or n e e baSaloremore informationclediwgadvicen t h at
from the Security Services

On questions of security, we had to take the advice of otliees.SFO

had only heard first hand from HM ambassador, we assumed that the AG
had better advice, including advice fraime Security ServicesAt the
meeting at FCO attended by $enior AGO officialiwe had been told that
fiBritish lives on British streetsve r e af ri sk é

139 Third, while some consultations with thdJK Ambassadorto Saudi Arabiamay have been
appropriate, it is unclear why he was the sole expert consulted firstlgathd SFOAs noted in the 14
December 2006 SFO minut e, the agency had ident.i
information. The threatglated from September 2006 and there was time to consult other experts. In
addition, the original BAE submission to the SFO on the public interest had highlighted the apparent role
of the UK Ambassador in the commercial negotiations with the Saudi gowetrncoacerning the
governmento-government Typhoon contraét;such direct involvement in negotiating an immensely
important export contract could give rise to concerns about unconscious bias or perceptions of partiality,
and should have led to broader agtegions.

140 The Attorney Generalbut not the Directorcalled andattended a meeting witthe security
services on 14 December 20a6e day the discontinuance was announced. This appears to be the only

2 Al t hough the memo from the Cabinet Office refers
t he g over RCoraptibn@Championtwias apparently not consulted.
& Note dated 14 December 2006, of meeting on 13 December 2006 betee&totiney General, Director

and others by ssistant SFO Director Helen Garliddundle 178 (emphasis added)

See Memorandum for Director of Serious Fraud Office from BAE Systems plc dated 8 December 2005,
Bundle at 151152 (referring to 25 November 2BOmeeting between Saudi government and UK
Ambassador that made arrangements for a December 2005 visit by UK Secretary of State for Defence to
Saudi Arabia for meeting with a view to signing a memorandum of understanding for sale of 72
Typhoons); see alsoKUMemo at 16 (MOU relating to the Typhoons signed by UK Defence Secretary and
Saudi Minister of Defence and Aviation in December 2005).

74
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time the security services were directly consulted by the Attorney General; they were never directly
consulted by the SFO. It is unclear if the Director wasmre of the meeting at the tirbecause he has
indicated that his decision to discontinue was not baset @p made with reference to any views
expressed at €h14 Decembemeetingof the Attorney General with the security serviq€ee Bundle at

53) At the onsite visit,the Directorindicated that havas not in charge of the fafihding process relating

to the public interestle also indicated that he felt under intense time pressure in the final days because he
was being told thato-operation was shutting dowrtHowever, &en in the final weeks before the
discontinuance, the Director met three times wh#hnAmbassadoso there was time to seek other views at

that stageThe representations made by the Ambassador appear to have played a decisive role in the
Directorodés thinking.

141 It also appears that the choicetlod Ambassadaas the person to consult with respect to security
issueswas nhot the result of any considered decision by the $¥@m the SF@s perspective, its
consultations with the Ambassador were initiated for reasons related to theaihtirésas. The SFO did

not share thédt t o r n e ys st@egncenceans @out a possible principal consent defence b#cause
considered thagven if consent were possible and legally relevant, the company would be unable to show
that any possibly relevant offiditnad provided consent on an informed baBiscause of the Attorney
Gener al 6 showewem the $FRWeluctantp agreed to contact the Ambassador to review the
possibility of contacting the relevant Saudi official. It quickly became apparent, 8@ expected, that
contacts with any possibly relevant public official obtain evidencevere not feasible. While from the
perspective of the SFO this meeting thus resolved little from the perspective of thefrits
Ambassadorlso made representatisaboutthe public interest andational security. The two subsequent
meetings with the Ambassador then apparently focussed only on the public interest.

142 The lack of SFO consultation of the security serviceals noteworthy because the public
statements about their views do not appedrave squarely addressed tikelihood of the realisation of

the risk. (See Bundle 582) The statements focus on their views about the fatthb threats were real,

i.e. not imagined, and that if carried out, the consequences would be serious.iS Higte public
information about the views about the likelihood that they would be carried dite therAttorney
General, for exampl e, rens asrfollovel t o the security se

The SIS has made it clear publicly that it shares the concerns of others
within government over the possible consequences for the public interest
of the SFO investigation. Naturally, it did not say that the Saudis would be
bound to withdrav co-operation, but certainly no one disagreed with the
overall assessment that the Saudi threats were real. Before the SFO
decision was taken, | discussed the matter with the head ¢éetberity
services] whose view was that the Saudis might withdrdwirt co
operation if the SFO investigation continued and that they could decide to
do so at any timd. é'f

143 The statement thathe fiSaudis might withdraw their eoperation if the SFO investigation
continued andhat they could decidetodo soatanytimei s very gener al and doe
any position with regard to the likelihood of realisation of the risk. In the absence of direct consultation of
the security services, the Director principally rélismstead on the views of the Ambassador who

& As indicated by the 14 December 2006 memo describ
case was discaoimued, the inability to obtain evidence from a senior Saudi official disproving alleged
consent was not dispositive for the SFO.

" Statement to the House of Lords8(January 2007
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considered that the risk of a cessationebcper at i on was facuted and that
in Saudi Arabia would simply ceasetocepp er at e on the intel'ligence and

144, Fourth, other than from the Ambassadoublr interest input was provided directly to the
Attorney Generalnot to the DirectorFor example,hie Director was shown tHerime M n i sriote to 6

the Attorney Generaht a 11 Decembe2006 meeting, but apparently did not receive a copy for review.

The Director did not attend a meeting between the Prime Minister and the Attorney General on 11
December; the Divisional Court noted38) that it was also not clear whether the Director ever saw the 12

December note from the Prime Ministerods principal

highlights of the 11 December meetiMghile the Director apparently thus had soaeeess tanost of the
written materials supplied to th&ttorney Generalthe Directormight have felt constrained in asking
guestions about a process and meetings from which he was excluded.

145 Fifth, the consublitions did not include any recourse to international law expertise or any
significant analysis of the purpose or scope of Article 5. diilg analyis of the scope of Article Shat
appears in the numerous internal memos about the case prior to itsidismoreis Minister®suggestion
thatAr t i cl e 5 mi g h earlyrsiagée of aqiepninyg thie iabitithaé an finvestigation(see
below). At the orsite visit, the SFO indicated that no specialised international law advice was sought by
the SFO o provided by the AGO. Nor is there any indication that the Legal Adviser of the FCO was
formally consulted by the Director.

146 Broader consultations could have improved the process by ensuring that criticaliresdudig
whether there were alternative course of action available, were thoroughly explored before any
consideration was given to discontinuing a serious case other than on the merits.

(i) Advocacy of discontinuance of foreign bribery cases basdlesrational economiinterestand
other Article 5 factors by government officials other than prosecutors

147. At various timesMinisters or other public officialsonfidentially advised the Attorney General
and SFOthat the public interest supported discontinuance of the investigdi@sed onthe national
economic interest or othd&rticle 5 considerations.

148 The AGO initially indicated to Ministers that their Shawcrodsnsigsions should take account of
Article 5. The initial 6 December 2005 AGO letter to Ministers seeking public interest input specifically
drew attention to Article 5, quoted the Article in full and then statedfglmat will need to have regard to

the Comwvention in any comment made in response to this tett8ee Bundle at 14B45)

149 In their response, Ministers did not suggest that Article 5 was irrelevant to their submissions, but
rather that itmight havea narow scop€® They considered that ihight not apply for purposes of taking

an fearly viewd on the viability of an investigationOn that basis, the note addressed Article 5
considerationsMinisters refered extensively to the impact of the investigatimm the UK economic
interestand on relations with Saudi AraffaThe AGO did not makefurther attempts to limit such

" First Wardle Witness Statement §§ 34, 40, Bundle at p. 96.
8 FirstWardle Witness Statement §35, Bundle at 96.
IS Note attached to |letter dated 16 December 2005

Head of the Home Civil Service, to Jonathan Jones, Legal Secretary to the Law Officers, Bundle at 145.
80

would take their business elsewhere, at the least the Typhoon procurement, if not the maintenance of the

existing equipmentficg) osedbi(anéekentingliBoi bhehip we

in a wide variety of fields being Aendangered by
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argumentsNine months later, in a 29 September 2006 note to the Attorney General, the Cabinet Secretary
reaffirmed t he h&ald thepodiniritedest condiderations set forth in the December
2005 note still applie.

150, In its March 2007/Noteto theWGB, the UK suggestedhat the issu®f government arguments
based on Article %ell outside the scope of the Convention and the Working Geougbebecause only the
actions of the decisiemaker are relevant:

The fact that [persons other than #iorney Generabr Directoj may
have € expressed views about the commercial implicationsother
aspects of the case is unsurprising but is of ho consequence: the Director
alone, under the superintendence of the Attorney General, was responsible
for taking the relevant decisioArticle 5 of the AntiBribery Convention

is concerned with degions aboufithe investigation and prosecutiof
bribery of foreign public officials. It is no part of the Convention or the
OECD3 role to govern what others inside or outside government may
have thought or said about the c¥se.

151 The March 2007Note did not refer to the then stillconfidential December 2005 Attorney
Generaladvice to Ministersto have regard to the Convention or the Government respoigese
documents became available to the public in Felpr2@®8 as a result of the judicial review proceeding.

152 In his minute of 8 December 2006 to the Attorney General, the Prime Minister referred to his
personal concern about the Typhoon contract negotiations. Theamiotes that Article 5 prohibits the
Attorney General from being influenced by the national economic interest and only urges consideration of
the public interest with regard to the national security considerations. However, it underlines the Prime
Minist er 6 s per sonal concern with Athe serious damag
Ar abi a] € not |l east because of the critical di f
cont¥acto.

153 In addition to the confidential documents forming part of the Shawcross exercise, there were also
a number of public statements by senior government officials about the effect of the case on various British
interests. For example, the Prime Minister eaedly referred to the impact on British jobs if the

i nvesti gat i onThidhiavdstigation if it md gode ahe@dd, would have involved the most
serious allegations and investigations being made of the Saudi royal family, and my job is tvigyasad

to whether that is a sensible thin i n ci r ¢ u ms tt delieves the invdst@atien (inaudible) n 0
would have led anywhere, except to the complete wreckage of a vital strategic relationship for our country

81 Letter dated 29 September 2006 from Sir Gus O6Don.
Civi | Servi ce, to Jonathan Jones, Legal Secretary f
considerations as the Government saw them in relation to the SFO investigations were set out fully in the
paper attached to my letter to you of 16 Dmber 2005. Those considerations still apply and if anything
the significance of UK/Saudi eoperation on counteerrorism and the broader search for stability in the
Mi ddl e East has become even more compellingod).

82 See Further Note to OECD by United kitom § 9 (8 March 2008).

8 The Phase 2 bis Questionnaire (Question 44) again afled whether domestic law placed any restraints

on advocacy of discontinuance of foreign bribery investigations based on the UK commercial interest by
UK government officals. The UK Memo did not address this question.

84 Personal minute from the Prime Minister to the Attorney General, 8 December 2006, Bundle at 161.
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in terms of fighting terrorism, iterms of the Middle East, in terms of British interests there. Quite apart
from the fact that we would have lost thousandiousands- of British jobsd®®

154, Considerations advanced by Ministers atsdudedreferences to broad foreign policy goals. For
example, lhe Attorney Generar ef erred to fAseriously negative col
public interest in terms of both national security and our highest priority foreign policy objectives in the
Middle E & STheoPrime Minister also referred to the termination of the Al Yamamah case being
appropriate because of the importance of the Saudi relationship with regard to UKfjpoteyns of the

broader Middle East, in terms of helping in respect otldPalestiné.®’

155 All of these statements and representations form part of the context in which the Director had to
operate. The lead examiners take note of the reassurances offered by the Director thatdreselfact
taint his final determination, but strongly regret their effect on the whole process.

(iii) Consideration and action with regard to alternatives other than terminating the investigation.

156, Responsesot a threat of withdrawal of eoperation could involve a broad range of political,
diplomatic, economic and other action. Starting shortly after the discontinuance, in February 2007, the
WGB asked a series of written questiomshe UKrelating to whethet he A UK consi der [ ed]
with any pressure using a less drastic measure than stopping a Convention case [and to] [w]hat measures
were consi de r®%workiaghGrdum andead exareimequestions about possible alternative
actions, inclding requests for explanations as to why they were not done or considered, have included the
following:

9 efforts to (i) engage bilaterally with Saudi Aralimaorder to find out whethahe investigation
could continue without harming bilateral intelligerened securityco-operation;and (ii) engage
multilaterally to determine whether there were waysetwsure that the U national security
interests would not be harmed if the UK proceeded with this case.

9 consultation with any security allies with regaadthe intelligence and security aspects of this
matter, including with regard to the international security aspects.

1 complaining to the Saudi governmemirivately or publicly,aboutthe interference with the
normal operation of the UK criminal justice sy in a foreign bribery caser informing the
United Nations Security Council about threats to withhold-@mtbrismco-operation, including
in relation to Security Council Resolution 1373.

157 Despite theeWGB and lead examiner questions about alternative measures since February 2007,
the UK did not provide any evidence of use of such alternatives to the Working Group either in its March
2007 memo (responding to the February 2007 WGB gquestionnaire) orNtatble 2008 UKMemo.

8 SeePresident Bush Meets with Prime Minister Blair of the United Kingdom in Heiligendamm, Germany

(trarscript of 7 June 200press conferencejyww.whitehouse.gov/news/releases/2007/06/20070607

2.html.

8 Statement of the Attorney General in the House of Ldddssard HL vol687 cols 17113 (14 December
2009.

87 Seewww.pm.gov.uk/output/Pagel10610.gsptatement of 15 December 2006).

8 See WGB Supplementary Questionnaire to the UK dated 15 February 2007.
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158 The issue of whether the UK properly considered other optisas also had significant
importancein the judicial reviewproceeding. The Divisional Court clearly expressed its view that the UK
government had failed to search for alternatives to discontinuing the case. The Court found (8 87) that
there was no evidence that anyone in the Government had meaningfully considered alternative courses of
action. The Court considered this to be of crititaportance in its analysis of the rule of law under
domestic law.

159 Following theApril 2008 decision of the Divisional Courthe Director exceptionally made new
evidence available to the House of Lords in tbatext of the appeal. The new evidence adébdse
consideration of alternatives.

160 In its decision of 30 July 2008, the House of Lords did not agree with the Divisional Court that
the issue of whether other amtis were considered was of critical importance as a legal matter under
applicable UK domestic law. It found (88 31, 38) that the Director had very broad discretion and that the
issue was not whether there were alternative options; it was whether he mgsvitbin the bounds of his
discretion in deciding that the public interest in pursuing an important investigation was outweighed by the
public interest in protecting the lives of British citizens.

161 Notwithstandhg this finding, thelLords did address to some degree the question of the
availability of other optionsDifferent views were expressed. Four of therds expressed some doubt

whether the Director could havesponsiblydecided otherwisel'hey considereth particular that the new
evidence made the Divisional Ba&mess Halermweber, fouhidhatg unt «
terminating the investigation was not the only decision the Director could have®takes four Lords
criticised the Divisimal Court 6s finding that there was insuf
the casdecause the Court hdido v e red] theoirkplortant fact that the Director was a prosecutor with no
diplomatic access to representatives of the GovernmenuofiSa Ar abi a 0.

162 As discussed above, the House of Lords was not considering Article 5 in this context. It was also
considering only the proper role of the prosecutor and not that of the government. As notedhabove, t
examiners consider that Article 5 encompasses the role of the broader government in searching for
alternatives to dropping a cade. this contextlack of government action to explore other options in
response tthreatss not explained by limits orné action of a prosecutor.

163 The evidence before the courts is the only material provided by the UK in response-to long
standing WGB questions in this ar@de examiners are compelled to underline the Viemted evidence
of contemporaneous government consideration of options other than stopping the investigation.

164. For example,he principal option referred to in the new evidernmesented to the House of Lords

was toinform the Saudi authorities about SFO independence. The Divisional Court had pointed to this as
an example of an option that had not been considered or empfoyedhe House of Lords notd§ 40),

the new evidencedoesinclude evidence ofstatements byK officials to Saudi officials that the SFO is
independentHowever, it appears no actual representations were made to the Saudi authorities by the UK
government after the threats were made or after the SFO met with the Ambassmdiis. discussions

with the SFO after the threats were issuld,Ambassador considered that such an approach would not be

8 House ofLords judgement, paras. 42, 49, 50, 55, 58.

%© See Divisional Court Judgement para. 90.

o All of the documentsn the new evidence on thisisspee edat e t he SFOb6s meetings

All but one predate the threats; the one remaining docurafems only to earlier undated conversations
and does not refer to the threats.

39



successful because he thought ( aSaudis bad aVetydifferefty a
understanding of criminal justice systems apdpite a great deal of experience in dealing with the West,

the Saudis would find it difficult to accept, in comparison with their own system, that the UK Government
and the Prime Minister could notstophe i nvest i gat i or”Howeverhisleeyitatons o s e t
do n3ot adequately explain the lack of any effort, particularly in the absence of any expressed reasons not to

try.’

165 The new evidence also highlights the very limited government attention toxgnakoader
representations to persuade the Saudi authorities, such as abpasstde damagé&om the threatdo

wider Saudi interestsAs of October 2006the SFO underlinethe absence f ary e ence é to
analysis [by the UK government] & why the Saudi government would allow the personal interests of
[senior figures in Saudi Arabia] to result in damage that extends far beyoAd Ylaenamahcontract and

other UK commercial interests, to wider bilateral andgem | i t i ¢ a’ Thereisn@eavidesce of any
significant government attention to this issue even after it had been specifically raised by the SFO. At the
onsite visit, the Director indicated that he spoke to the Ambassador about this issue, but such limited
consultations anthe reasons given by the Ambassador for inaction were insufficient to demonstrate that
the question was properly explored.

166. Despite the exceptional new evidence presented to the House of Lords, there idlaiso sti
evidence of consideration by the UK of consultations with security allies or of engaging multilaterally to
address the threat.

167. In light of Article 5and the proper role of the governmemtosecutors shadilresist dropping a

case, unless, after strict scrutiriiey are satisfied that, under the circumstances, sufficient efforts have

been made texploreand use other options or there are compelling reasons why efforts should not be
made.While the House ot or ds f ound that the Directordés relial
the context of the requirements of domestic law, which provides the Director with broad discretion, the
examiners consider that Article 5 requires a more searching approacteignfbribery cases where

Article 5 factors are strongly present.

Commentary:

Based on the information provided by the UK to date, and for the reasons stated above, the lead
examinersconsider that the UK governmentid not engage in sufficient efforts tdevelop and
explore alternatives to terminating thé\l Yamamah investigation. They recommend that, in
situations where dropping a foreign bribery case other than on the merits is being considered or
recommended, the UK government thoroughly explore algive solutions as appropriate.

The lead examiners also consider that the UK government did not engage in sufficient efforts to
restrict arguments to prosecutors based on Article 5 factors. The lead examiners consider that
consultations of government misters about individual criminal cases, as conducted in the

92 Second Witness Statement of Helen Garlick § 5 (submitted to the House of Lords).

9 The only other alternative resolution that was considered was to approach the compamppse a plea

bargain. It is noteworthy that this originated from the SFO. This reached an advanced stage of preparation
but was postponed after further representations by the Prime Minister. (See First Wardle Witness Statement
88§ 2932, Bundle at 985) Again, it does not appear that this option was tested with the Saudi authorities.

It was not pursued with the company.

o The statement is a sentence previously redacted from a 27 October 2006 SFO letter to the AGO that was

presented to the Divisional Cduee Bundle at 1589; Second Witness Statement of Helen Garlick § 4.
The reasons for the governmentés change in redacti
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Shawcross procedure, may generally not be appropriate in foreign bribery cases, in which the
national economic interest and relations with other states will frequently be involved. The
circumstance in which such consultations may be requested or considered, if any, should be
carefully and narrowly defined. Any exceptional consultation of the government with regard to an
individual foreign bribery case should rigorously exclude any reference to dti5 factors in
order to the minimise the risk that decisions will be seen as based in reality on Article 5 factors
notwithstanding a different stated rationale.

The lead examiners are also not convinced that the prosecutorial authorities sufficiently
scrutinised the national security justifications with regard to the Al Yamamah case. Among other
things, those authorities should have questioned more intensively whether the alternatives to
terminating the case had been considered and tried, and should lsaught other views beyond
those of the Ambassador and especially from the security services.

The lead examinersecall that the Working Groupexpressed serious concerms January and
March 2007aboutwhetherthe Al Yamamah discontinuance/as consistent ith the Convention
They consider that the new developments since thimuding the additional information
gathered in the context of the esite visit and provided in connection with the judicial review
proceeding, have reinforced and intensified tiserious concernswith regard to its consistency
with the Convention. They do not believe that the decision of the House of Lords in the Al
Yamamah case allays these concerns.

(iv) Evolution and evaluation of a threat over time

168 Where a threat may interfere with operation of the criminal justice system and have resulted in
the discontinuance of a case, it is important to recognise that the situation relating to the threat may evolve
over time.

Commentary

The lead exarnmers recommend that the Ukonsider reopening the AYamamah investigation if
the UK were satisfied that the circumstances that led to the decision to discontinue the
investigation sufficiently changed

5. The proposed fiearly viewo | imitation of Artic

169 As noted above, Ministers considered that Articlmight not apply for purposes of taking an

fiearly viewo on the viability of an investigatiorand the Attorney General did not ever expressly address

this proposed interpretatiofhe examining team considers that Article 5 applies to all stages of the
treatment of a foreign bribery allegation, including for purposes of taking an early view of the viability of

an investigation. The Working Group has paid intensive interest toahdastl for the opening of foreign

bribery investigations in each jurisdiction and to ensuring that Article 5 factors do not influence decisions

at that stage. Cases are perhaps particularly subject to being discontinued based on Article 5 factors at that
early stage.

Commentary:
The lead examiners do not consider that there is any early stdgmnsideration of the viability of
an investigation during which Article 5 factors cabe consideredThey recommend that the UK

government raise awareness about theoad applicationof Article 5 to all phases of doreign
bribery case from the initial receipt of the allegations.
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F. CURRENT REFORM PROPOSALS WITH REGARD TO T HE ATTORNEY GENERAL

1. Background

170 In December2006 theHouse of Commong€onstitutional Affairs Select Committee (now the

Justice Committee) announced an inquiry into the constitutional role of the Attorney GAretetcribed

inthe Commit e 6s press r el eduly 8007 repartvundCtbamneforin bfethee Atorney
General s position was necessary, particularly in

Current conditions make the tensions between the political legl

elements of the role of the Attorney General unsustainable and it must be

reformed. Recent controversies over the ending of the BAE Systems fraud
investigation and the Attorney General 0s
icafer-peer ages 0 n ihaver eosnprongsadt or cappeared to

compromise the position of the Attorney General and raised serious

concerns about how independence and impartiality in the role can be

guaranteed. Public confidence in the present system has been significantly

affectedbyt he i ssues around the é ending of the
the BAE Systems/Al Yamamah case. The heart of the problem of the

Attorney General ds role at present i s the
independence in é making deasiivesi ons about

prosecutions that may involve Government, while sitting in that same
Government as a Cabinet level office holder, appointed by the Prime
Minister and taking the party whip.

171 In this regard, it is noteworthihat the practice with regardtothet t or ney Gener al &s
at Cabinet meetingsals significantly changed in recent yearsoPto 2005, theAttorney Generahttended

cabinet meetingon an ad hoc basis to advise on legal or constitutional asgeutters being considered

by Cabinet or when matters relating to thesecutorial authorities orriminal justice policy were
discussedIn 2005, the Prime Minister decided that #h#orney Generakhould routinely be invited to

attend Cabinet meetinga practice that continues at pres8utfter the onsite visit, the UK indicated that

as of October 2008 the Attorney General would again no longer routinely attend all cabinet meetings.

172 The Committee acknowlgéd that its report had not providedidetailed blueprint for reform

However, it supported substantial chang@n balance we have concluded that legal decisions in
prosecutions and the provision of legal advice should rest with someone who is appsittezhreer

lawyer and who is not a politician or a member of the Goverrindnhtconcluded (8§ 104) that
fdepoliticising the prosecution role should one o

% Constitutional Affairs CommitteePress Release No. 42 of Session 22067, At t or ney Gener al

ANot Sustainabl ed S a Yirdernal C quotatiorts t e e omitted)
(www.parliament.uk/parliamentary _committees/conaffcom/cacpn19070y.cfraking the party whip

refersto an MP or Lord taking instructions from their political party with regard to attendance in
Parliament or voting in a particular way. Breach of a whip can have serious consequences in extreme cases,
such as expulsion from the parliamentary political grou

% See House of Lords Select Committee on the Constitution, Reform of the Office of Attorney General:

Report with Evidence (April 2008), available at
www.publications.parliament.uk/pa/ld200708/Idselect/I[dconst/93/93.pdf
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173 The Ministry of Justie published a green paper on thevernance of Britain in July 20Ghd

indicated that the Government wolickeview the role of the Attorney General to ensure that the office
retains the publis confidenc@’ The Green Paper indicated an intent to restrict he At t orney (
powers to direct prosecutors in individual cases:

The Government will seek to surrender or limit powers which it considers

should not, in a modern democracy, be exercised exclusively by the

executive (subject to consultation wiihterested parties and, where

necessary, |l egi sl ation). These include pow
individual criminal case®.

174 In late July 2007, th& GO publisheda Consultation on the Role of the Attorn&eneral The
Consultation paper proposed that Ministerial input into individual cases generally be eliminated. It
contained an annex briefly reviewing the role of the Attorney General and senior prosecutorial officials in
a variety of jurisdictions. But iproposed special rules for certain cases, including those considered to
involve national security’

2. The proposed bill

175 The Draft Constitutional Renewal BilDraft Bill) and its lengthy accompanying matesialere

made public on 25 March 2008, less than a week before tB#eowisit’®® At the visit, many panellists

had had only a limited or no opportunity to review them. However, the Draft Bill was subject some sharp
criticism by a number of panellists whadbeen able to review it at least in part. Although the examiners
thus did not have an opportunity to review and discuss the Draft Bill with a range of informed panellists,
they have serious concerns about aspects of the Draft Bill that would affechvisigation and
prosecution of foreign bribery.

176 Since the ossite visit, a number of parliamentary committees have expressed very different
views about the parts of the Draft Bill relating to the Attorney Ganér June 2008 ustice Committee
report is highly critical and reaffirms many of the views of the earlier Justice Committee (Constitutional
Affairs Committee) report’ A Joint Committee of the House of Commons and House of Lords specially
struck to reviewthe entire Draft Bill essentially argued in a July 2008 report that little or no change was
required with regard to the current functions and role of the Attorney GéffeFale context for the

o7 The Green paper deals with a number of other issues as well, including an expandedPasl@afoent in

approving treaties.

%8 Ministry of Justice(2008) The Governance of Britain Congitutional Renewalat p. 6 (www.official-

documents.gov.uk/document/cm71/7170/717Q.pdf

9 The Governance of Britain A Consultation Paper othe Role of the Attorney Gener&M 7192,8 3.9.

See also §§ 2.13.15, 3.163.18
(www.attorneygeneral.gov.uk/attachments/Consultation%200n%20the%20R0le%200f%20the%20AGO.pd

f).

Ministry of Justicg(2008) The Governance of Britaih Constitutional Renewal
(www.justice.gov.uk/whatwedo/governance.ftm

100

101 House of Commons Justice Committee (June 2008jft Constitutional Renewal Bill (Provisions

Relating to the Attorney General) Fourth Report of Session 2008, HC 698. Available at
www.publications.parliament.uk#cm200708/cmselect/cmjust/698/698.pdf

102 Joint Committee on the Draft Constitutional Renewal Hilkaft Constitutional Renewal Bill Vol. 1:

Report(July 2008)andVol. 2 EvidencgAugust 2008) are available at
www.parliament.uk/parliamentary _committees/jcdcrb.cfm

43


http://www.official-documents.gov.uk/document/cm71/7170/7170.pdf
http://www.official-documents.gov.uk/document/cm71/7170/7170.pdf
http://www.attorneygeneral.gov.uk/attachments/Consultation%20on%20the%20Role%20of%20the%20AGO.pdf
http://www.attorneygeneral.gov.uk/attachments/Consultation%20on%20the%20Role%20of%20the%20AGO.pdf
http://www.attorneygeneral.gov.uk/attachments/Consultation%20on%20the%20Role%20of%20the%20AGO.pdf
http://www.justice.gov.uk/whatwedo/governance.htm
http://www.publications.parliament.uk/pa/cm200708/cmselect/cmjust/698/698.pdf
http://www.parliament.uk/parliamentary_committees/jcdcrb.cfm

various reports appears to include some uncertainty aboetptirepriate procedures for scrutiny of the
draft bill: for example, the Justice Committee report criticises the government for deciding that a new
special Joint Committee should review the draft bill rather than the existing Justice Cortithittee.

177 The government intends to present a bill on constitutional renewal (not just a draft bill) to
Parliament during the 206809 session. There is some evidence thatgovernment appears to be
proceeding on an expedited Isawith regard to the reformBor example,he Joint Committee report (8 7)
criticised the unusually short time given to the Committee to conduct Hegistativeevidentialinquiry

and preparés July 2008eport. Since it normally takes about two mtits for the government to respond

to prelegislative scrutinyand prepare its bill, it magroduce a bill for presentation to Parliamenthiea
autumn 2008The UK has indicated, however, that the development of the bill is not subject to any fast
track reatment.

178 It is apparent that tme are sharply different views about the need for reform relating to the
Attorney General. The Justice Committee reaffirmed that the major problem remains the difficulty of
combning the political and legal duties of the Attorney General. In contrast, the Joint Committee was not
persuaded of the case for separati ngAnmioetyohthet or ney
Joint Committegyenerallysharedthe Justic&ommitted s c off'c er ns

179 The discussion below focuses on the issues of particular interest to the WG and in particular
whether theAttorney GeneraWill have a role in deciding on individual foreign bribery invgations and
prosecutions, and accountability for any such decisions. But it is apparent that views on the proper
Attorney Generalole in individual cases vary significantly depending on the nature of the Attorney
General position and its degree of ingiitnal and operational independence.

@ Decisionsto terminateindividual investigations or prosecutions

0] Creation of an explicit statutory power allowing the Attorney General to terminate individual
prosecutions and SFO investigations

180 As noted abovén the section on thBirecto® s r e s p odeade Abbut $FO investigatmn

the UK government has repeatedly emphasized that the Director was the proper official to take the decision
to terminate an SF@wvestigation on national security ground$ie Divisional Coursimilarly found that
Parliament intended for the Director to make decisions about individual investigatides the Act
creating the SFO, including in cases involving national security

By the [Criminal Justice Act 1987], Parliament has conferred on [the
Director] alone the power to reach an independent, professional judgment,
subject only to the superintendence of the Attorney General. Whatever
superintendence may mean, it does not petidt Attorney General to

103 Justice Committee report 88 -12. The Committee noted that the two committees were nonetheless

cooperating and sharing evidence. An earlier April 2008 repogt blouse of Lords Committee seeks to
provide a neutral overview of the issues; because of its timing, this report does not consider the specific
proposals made by the government in late March. See House of Lords Select Committee on the
Constitution, Refan of the Office of Attorney General: Report with Evidence (April 2008), available at
www.publications.parliament.uk/pa/ld200708/Idselect/Idconst/93/93.pdf

104 The minority sought to replace the entire section of the report on the Attorney General, but the proposed

amendment was not accepted. See Joint Committee Report at p. 145, 148, 156.
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exert pressure on the Director, let alone make a decision in relation to an
investigation which the Director wishes to pur&Ue.

181 The proposals in the Draft Bill would change this law. Altgh it wouldmake clear that the
Attorney Generalgenerally does not have the power to intervene in individual investigations or
prosecutions the Draft Bill would give the AttorneyGeneral broadstatutory powers to block any
prosecution, regardless oktlevidence or merits of the case, where he/she is satisfied that it is necessary to
do so for national securityThe Draft Bill would also allow theAttorney Generalto stop SFO
investigations, but not other investigations, on the same basis. The DiafvdBid thus allow the
Attorney General to stop an investigation or prosecution of a potential foreign bribery case carried out by
the SFOThe lengthy explanatory materials do not fully address why the government considers that it is no
longer appropriatdéor the Director to take the decisimn SFO investigations and prosecutions where
national security is at issue.

182 During the onsite visit, a wide variety of commentators expressed serious concerns about
attributing the decisional role on investigations to the Attorney General in this context because of the risks

of political interference. After questioning the Attorney General on this issue in June 2008, the Justice
Committee was MfAnot c v Genéral wauld substitae his amher jefigent anr n e
national security so as to override tHat of the P

183 The various committee reports express sharply different viewshis area. Te Justice
Committeeconsidered (88 340, 52, 81, 103) that the power to terminate cases in the national interest
should exist, but that the power shoudd exercised by the Directors or, apparently, by an Attorney
General without political fuections. It expressed particular concerns about the special provisions allowing
the Attorney Generato terminate SFO investigations but not other investigations. In contnasfotnt
Committee recommended (8§ 114) that the Attorney General should hgy@tbeto give directions in all

cases and not just those involving national security. (Contrary to the views stated above, it considered that
this power exists under current law and thus that no legislation is necésary.)

184 Another concern relates the manner in which alleged national security concerns would be
raised in the context of individual cases. In the Al Yamamah case, the public interest considerations were

first raised in a 7 November 2005 letter frdBdlAEG6 s Gr oup Legal Director t
attaching a fistrictly private and confidential o |
Law Officers responded that it was fAnot @Gepgrat opr i a

on such a privat e%EhaDraftd@it doésinat make dlearthat subraissiend by parties
to the Attorney General on the public interest in national security should not be made on a confidential
basis. It is also unclear if proggors would be made aware of them.

185 As noted above, investigators and prosecutors in the UK are not bound by Article 5 of the
ConventionNone of the government @arliamentary reports dategive significant casideration to the

UK6s speci al obligations with regard to tHoe inve
example, a noted in thé’hase 2 Repqrforeign bribery raises additional and different concerns relating to

105 Divisional Court judgement § 70che House of Lords did not address théura of the superintendence

relationship in this regard.

House of Commons Justice Committee (June 2008%ft Constitutional Renewal Bill (Provisions
Relating to the Attorney Generdl)}ourth Report of Session 2008, HC 698, para. 50.

107 As noted Aove, whether the AG currently actually has the power to direct in individual cases is the subject

of debate. The power has not been exercised in recent times.

108 See Letter from Jonathan Jones, Legal Secretary to the Law Officers, to Michael Lestdt 8fy&Ams

plc, 10 November 2005, Bundle at 132.
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the AttorneyGeneral fom those in other cases: the traditional concern aboutttbeney Generais that

he/she may allow hifherself to be swayed by party political advantageis, for example, is the one (and

only) consideration that is clearly banned in principle underShawcross process. Article 5, however,
requires that the UK take action to ensure that considerations that may be normally permissible in ordinary
cases, such as the impact on international relations expressly cited as a proper consideration in the CCP,
cannot influence foreign bribery cases. The lack of attention to Article 5 is surprising because the Al
Yamamah case is routinely cited, including in the various reports, as one of the two or three most
controversial recent cases relating to the role efAtiorney Generdf?® As also noted above, the Attorney
General expressly committed to the WGB in 2005 that Article 5 factors would not be considered.

(i) Thenational security determination

186. Nationalsecurity isa concept that can be broadly interpreted by governments in various contexts.
Seeg e.g, Rehman yvSSHD[2003] 1 AC 153 (House of Lords 2001) (interests of national security could be
threatened not only directly by action against the United Kingdom, stersyof government or its people

but also indirectly by activities directed against other staes)demonstrated by the Al Yamamah case,
government officials may consider that@peration of a particular state with regard to situations in third
countries is important to national securityhd draft Bill doesnat limit or definethe notion of national
security in any way. There is no requirement that the peril be serious or imminent.

(iii) Consideration of other policy options before discontinuing aidgoreribery case

187. There is no requirement that the government engage in any efforts to resolve the national security
peril at issue through the many policy tools available to the government other than disegraintminal

case. As noted above, the examining team is seriously concerned about the lack of any evidence of
ministerial or government action to seek to resolve the threat in the Al Yamamah case (other than arguing
that the public interest supportedatigtinuance).

188 The predecision procedural requirements could also be improved in other ways in the light of the
Al Yamamah experience. There is no requirement that the security services be coisdt@dblic
interest in prosecuting cases on the merits as a matter of the equal application of the law is not affirmed.

(b) Accountablity

189 The Draft Bill could seriously weaken public accountability for decisions to discenforeign

bribery cases on asserted national security grounds. As noted above, current UK law and practice has
demonstrated its effectiveness in ensuring accountability. The Draft Bill would represent a serious
backward step in this area. Both judiciview and Parliamentary oversight with regard to the
investigation and prosecution of foreign bribery would be weakened.

0] Judicial review

190 The Draft Bill provides that the national security determinatidooth the existence of the threat
and the finding that it was necessary to discontinue theicasmild be conclusively established in any
judicial review proceeding by a certificate from any Minister. Coupled with the broad discretion of the
Attorney Generat o t er mi nate a prosecution or investigat

109 Seee.g, Joint Committee report § 78
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provisions would exclude the Attorneyods decision
Justice Committe&?

191 The purpose of thiproposalis unclear. Dung the onsite visit and subsequently, the examining

team asked the UK government to identify any negative impact on national security from the existing
procedures, as exemplified notably in the judicial @evarising from the Al Yamamah discontinuance.

The UK Supp. Memo recognised ththe Al Yamamahjudicial review proceedingadid not raise any

national security concerns for the government | n absence of such concerns
propo®d weaker accountability appears unnecessary. The Justice Committee likewise saw no case for the
inclusion of such a provisior?

192 The certificate system does not only protect national security information. Itwoahdate a
finding that the proffered national security justification was the real one. Any exploration of allegations
that Article 5 considerations influenced the decision would be excluded or sharply curtailed. This would
cut to the very core of the dpgation of Article 5 in foreign bribery cases.

193 There is no requirement that the Attorney General consider Article 5 in foreign bribery cases.
This couldleave little if any domestic law basis to inquire whetther decision was in fact based on other
grounds such as the national economic interest. The argument that the true reason nedigrthie
economic interestvould be precluded by the certificat8omecontingent arguments for the possible
application of Aticle 5 might be availabldyut could be weakened by what could be seerad&aents
decision to ignore Article Sia detailed provision adopted in the wake of the Al Yamamah judicial review
case.

194 The certifcate would also mandate a finding that dropping the case was the only way to deal with
the threat. This is a critical weaknesswtiuld precludeanyjudicial inquiry into whether the government
considered and used otreailablepolicy options beforeonsidering aliscontinance

195 It is also unclear why certificates are limited to criminal prosecutiNagonal security issues

may arise in a wide variety of contexts in court cases. In a-saitging constitutnal renewal bill, itis
unclear why there should be a special rule for judicial review of prosecuiibasxaminers consider that
terminating viable foreign bribery prosecutions should not be a normal tool for responding to national
security threats antthat judicial inquiry is if anything more justified in such cases than in other contexts.

196 The concern about weaker accountability is that it creates a risk of making discontinuances more
frequent. It may alsoneourage a broad reading of national security because the issue would not be subject
to review under domestic law and not even be subject to discldheeystem will encourage threats and
provide a road mapo discontinuance and natisclosure. The leadkxaminers welcome the UK
government 6s expressed intent to reconsider this

(i) Parliament

197. The Draft Bill attempts to balance the weakening of accountability due to the certificate by
providing for disclosure of national securbased terminations to Parliament as soon as practicable.
However, it giveghe Attorney General the power to delay the report indefinitely or not make it at all if
he/she considers that it would prejudice naticealurity. This provision could be frequently applicable in
cases of discontinuances based on foreign threats; if a threat is sufficient to override the normal rule of law

110 House of Commons Justice Committee (June 2008jft Constitutional Renewal Bill (Provisions

Relating to the Attorney Generdl)}ourth Report of Session 2008, HC 698, paras. 5%2.
111 :
Ibid.
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requirement that serious cases be addressed on their merits, it would almostyceetasaificiently

serious to justify a lack of disclosure of the circumstancd2atbament. The issuer of the threat could

adjust its scope to include issues of disclosure. Indeed, such concerns may be at the core of the reasons for
the threat in the fat place because the foreign bribery law does not apply to foreign officials.

198 The Justice Committee believes tttad provisions on disclosure to Parliamentawénsufficient
safeguarcdecause sucteports arainlikely to contain all of the information relevant to the terminatfén.

The examining team notes that despite intense parliamentary interest, much of disclosure of the concrete
circumstances of the Al Yamamah termination occurred only in the contex pfdicial review in which

key contemporaneous documents were made available by the government.

199 There isalsono requirement that thattorney Generamake a contemporaneous written record

of the reasons for thdecision to terminate the case or to withhold disclosar@arliament Such a
requirement could assist in providing accountability and in ensuring that all relevant issues are addressed
even under higipressure circumstances.

200 The power to withhold disclosure to Parliament extends beyond national security to cases where
the Attorney General considers that it would seriously prejudice international relations. (See Draft Bill 88
14(3)(b), 17 (3)) International@lt i ons are broadly defined to incl u
international organi sati on, the UKOGs interests a
potentially apply to limit disclosure with regard to many major foreign byibases.

(© Appointment and removal of the Director

201 The original consultation paper on the role of the Attorney General did not address the issue of
the appointment or removal of the Direct¢hs noted aboveat present his/her appointment can in effect

be terminated by the Attorney General at any time.) Ditadt Bill appears témprove the situation in this

area somewhat. The Director would continue to be appointed by the Attorney General. However, the Bill
would provide for fiveyear fixedterm appointments fomter alia, the Director and the DPP.

202 The Bill (8§ 5(6)), would limit the power of the Attorney General to remieDirector to cases

where the Attorney &ner al is Asatisfied that the Director
functi ons ©he prapbsed statlitdryi testere@mains a subjective one based solely on the views of
the Attorney General. However, objective factors for consiiderare identified.

203 One of the objective factors relates to a #f]
Attorney Generato prepare in consultation with the Director of the SFO and the other Dgedioe

protocol is to govern the relationship betweenAkterney Generaand the Directors. While the Draft Bill

specifies some possible types of provisions, it essentially leaves them upAttothey Generalo decide.

The protocol must be laid betoParliament. fie Draft Bill has been criticisefdr giving significant power

to the Attorney General to dismiss a Director for failure to have regard to the duty to obey an, as yet
unwritten, protocof

204, The leadexaminers welcome continued government attention to strengthening the independence
of the Director.

12 Ibid. para. 52.
13 See Justice Committee report §§5B& 59-63.
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Commentary

In conformity with standard procedures, the Working Group will assess any relevant new
legislation relating to the role of the Attorney Generaiter it is enacted.

G. CO-OPERATION WITH OTHER P ARTIES TO THE CONVEN TION

1. Co-operation with foreign investigations of the Al Yamamah case

205 The general issue of MLA was not studied as part of this Phase &/lds/r However, Parties to

the Convention have sought MLA from the UK in connection with the Al Yamamah investigation. They
have not received the requested MLA as of the date of this report. Article 9 of the Convention provides that
each Par t e fdldsiadxtent possibleo under its laws and relevant treaties and arrangements,
provide prompt and effective legal assistance to another Party for the purpose of criminal investigations
and proceedings brought by a Party concerning offences within thp sc o f this Convent
Yamamah situation raises additional concern regarding consideration of Article 5 grounds in the MLA
context.

Commentary:

The lead examiners are seriously concerned about the lengthy delay by the UK in acting on
requests foMLA with regard to a major foreign bribery case. They consider that the reasons for
the delay have not been adequately explained. They recommend that the UK authorities, including
the Home Office, act promptly and effectively to provide MLA, as requiredAloticle 9 of the
Convention.

2. Possiblenew powers to block extradition

206. Schedule 13 of the Police and Justice Act 2006 contains two provisions which wadblely if

enter into forceamend the Extradition ActO®3 to provide a further ground on which the courts may

refuse extradition. Thamendment wouldequire the court considag a request foextraditionfrom the

UK to consider whether it should lbarred on the basis that a significant part of the coriduetspect of

which extradition is sought occurred in the UK and that it would not be in the interests of justice for the
offence in question to be tried in the state requesting extradititteh as been d émmobarbed a:
to extradition.

207. The UK aut horiti eistroducingagroueddoorgfusal ef extraditiom based d@n
forum is not only unnecessary, but would make [Bgtradition] Act operate in a manner that is
inconsistent with albf the UKés bilateral extradition treati®é$™ The provisios would alsoappear to be
contrary to the Conventiorzor example, He extradition of a UK national could apparently be blocked
without thepersonbeing referred t®K prosecutorial authoritiefr prosecution

14 Explanatiorfrom UK received 26 March 2008.
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208 The new power to block an extradition has been adopted by Parliament, but has not entered into
force. It can be brought into force by the government or by a joint declaration of both Houses of
Parlianent. The government hasdicated that it hasio current plans tring it into force and that it
would oppose a parliamentary resolution seeking
however, the provisionsould bebrought into force byhe Home Secretary withowtny further meaningful
parliamentary scrutiny.

Commentary:

The Afor umo tperPolicd and dustice Act 200faise serious concerns. The lead
examiners take note that the UK governmeiithe current UK government does nottand to
bring the provisions into force.

H. INVESTIGATION AND PR OSECUTION GENERALLY

209 Criminal offences in thaJK fall into three categorieql) indictable offences; (2)summary

offences; and (3) offencasiable eitheras an i ndictabl e or summary off
offences. Indictable offenceqsuch asthe common lawbribery offencg are tried in Crown Court

Summary offences are tried in Magistrdi@ourt. For offences triable either wésuch ashe statutory
foreignbribery offenceunder the 1906 Ayt amagistrate holds Bcommittal proceedinggto determine the
appropriate court for trial

210 All cases under the common law foreign bribery offence and statsttoryforeign bribery cases
under the 1906 Act will be tried in Crown Coufthe magistrate may decide that a less serious statutory
bribery case should be tried in Magistrét€surt, but only if the accused consents; if the case is serious or
the acused does not consent to trial in Magist@@surt, the accused is committed to Crown Court for
trial.*** In addition, if a case is serious or complex, B®ODirector may issue a notice to transfer the case
from Magistrate8Court to Crown Court:°

1. Opening of investigations
@) Phase 2 concerns

211 The Phase 2 Reposrxpressed serious concerns about the standard for opening an investigation.
As of July 2004, the UK appeared to be very slow to dpegign briberyinvestigations even where there
were serious allegations, whistleblowers and apparently substantial amounts of evideneba3dhe
Reportcriticised the treatment of the BAE/Al Yamamah allegations during the period ZIB (8§ 150

151). During the Pl 2 orsite visit, the UK authorities recognised that an insufficient investigation had
occurred.

212 Paragraph 151 of thehase 2 Reposdtatedin particularserious concerns about the absence of
investigation othe Al Yamamah case in 20@D04:

15 Sprack (2006), A Practical Approach to Criminal Procedur éhll), paras. 8.08.25.
16 CJA 1987, 8ctions 45.
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151. The UKGs handling of this case raises a number of serious concerns
including the following: (1) the extremely high level of proof that appears
to be required to open an investigation into suspicious transactions
including into alleged transactions with substantial events occurring in the
UK; (2) the consideration by the UK authorities of the impact of an
investigation on the UK economy, contrary to article 5 of the Convention;
and (3) the adequacy of checks and baancegarding decisions by
investigatory agencies to not investigate serious allegations of foreign
bribery.

213 The UK authorities have not addressed the question why no investigation was commenced by the
SFO, Ministry of Defence Police (MDR)other police authorities or the Companies Office during that
period. Contemporaneous internal SFO correspondence aneMBigiry of Defencecorrespondence
regarding the casmised serious concerribat the national economictaresthad beenconsidered in
conjunction with the decision not to open an investigatibdid not appear as if relevant agencies were
aware of the Convention.

(b) Allegations received and investigations opened agofust2008

214 The UK now has a greater number of cases under investigatienUK Register of allegations
of Overseas Corruption has been maintained since @0@Rby the SFO since 2003l foreign bribery
allegations are transmitted to the SFA3.at 31 Jamary2008 131 allegations have been made.

215 As of the onsit visit in April 2008, theSFOwasinvestigatingl3 casesn which foreign bribery
was the suspected offence or one of the offences undeideosison. TheCity of London Police Overseas
Anti-Corruption Unit (OACU) were investigating one other offence in which foreign bribemas
suspected andrere shortly to commence a second. Proceedingsha@n brought in one case in which
foreign bribery vas suspected but where available evidence was limited to fraud offences.

216 The SFO reported that 38legationswere notcapable of verificationdid not involveoverseas
corruption or wererepeats of or parts @arlier allegations29 preliminary enquiriesvere closedbecause
of insufficient evidence to justify a formal investigation.

217. The SFO oOACU will research the remaining allegations to ascertain whether thetsdficient
evidence to launch formal investigations.

218 As noted in the Introduction, following the -@ite visit, the UK indicated that the number of
open investigations has increased significantly since tkstervisit: as of August 2008, the SFO had 17
open investigations and the OACU had an additional seves€eldevelopments arery encouraging

(© Standard for opening an investigation

219 The UK has providé some additional information about the legal standard for opening an
investigation, including the evidentiary threshold for opening a ¢ée&ever, someuestions still exist
with regard to the standard for opening investigatitins.important in this conté to distinguish between
the evidentiary threshold and the special importaniteria for SFO cases.

0] Evidentiary threshold

220 In order for the SFO to open an investigatidrere must béa suspected offencehich appears
to the Director on reasonable grounds to involve serious or complexoft@ié 1987 s. 1(3)). This
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appears to set a reasonable standard for the opening of an investigasiaspected offenceof a certain
kind. The statutory language doegt require that the suspicion meet any particeNéalentiarystandard.

221 However, the evidentiary standard applied in practice appears somewhat. uffoédik Memo

(at 17) states that for there to bésaispead offencé, there must bécredible information to show that an
offence hasprobably taken placé. (emphasis addedit the onsite visit, the SFO representative
responsible for vetting foreign bribery cases indicated that in practice a reasonable rslisp@imired.

The Review of the SFO also suggests that the Director applies a different standard, nhamely that there must
be fAsome evi de&Wbiesome df these variatiomsecould be differences in expression, it
does appear that there may beasdety of standards.

222 The SFO can itself launch an inquiry without a referral if there is reason to believe that a serious

or canplex fraud has been committédo complaint is requiredA press artile is not séficient on its own

to open an investigation, baan lead to the opening of an investigatiomce the SFO vetting unit seer

receives notice of a press article, steps are taken to verify the nature of the allegation. Once it is
substantiated, it is genal practice to open a vetting/preliminary investigation file. Preliminary enquiries

are then undertaken to ascertain whether there are reasonable grounds to believe that an offence has been
committed and whether it is appropriate to begin a formal engliirese steps would include contact with

an overseas authority and might now include ussecfion 2style notices (under new secti@® CJA

1987).

(i) Specific criteria for the SFO taking on an investigation

223 The Director retains a discretion whether to open an investigation or not everawshepected
offence appears to the Director on reasonable grounds to involve serious or complexT fiaurs
reflected in the usheensecognethiesevermlcase diéaismife disaretidnarh a s
criteria for the SFO taking on a case principally relate to the necessary relationship to fraud and to the
importance of the cas&he key criterion fomccepting a case is whethe investigation should bie the

hands of those responsible for the prosecution. Another key factor is the amount at stake and specifically
whether the monies at risk are at [e@8P 1 million. In foreign bribery cases, this figure is applied to the

size of a contract obtainedrtugh bribery, not the amount of the bribe. While the figure is only a
guideline, it nevertheless indicates that the SFO will only take on significant'tases.

224, Where an allegation does not appear likely to meet discretionary SFO critera for
investigation the SFO will, where appropriate, attribute the case directiyeaoCity of London Police

Overseas AntCorruption Unit another police force @prosecution authority™® It is unclear whether this
procedurewas followed in a recent foreign bribery case.late March 2008, the SFO decided not to
investigate the Safaricom case after HAtaking int
r e s o U¥ The WK.didl not report whether the SFO refertieel case to another law enforcement agency
afterdeclining to open an investigation

17 Review of the SF@June 2008), pp. 13D
(www.sfo.gov.uk/publications/pdfs/JdeGrazia_Final_Review of SFQ®.pdf

18 The full list of factors is at pp.7:18 of the UK Memo.

19 Revised Memorandum Of Understandi®g Implementing Part 12 Of The Arfierrorism, Crime And
Security Act 2001 para. 12. See also UK Second Supp. Memo, Annex B, p. 5.

120 AiSFO rules out further i nurherindepéndentd29 Marath 8008 ned6s Ker
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Commentary:

The lead examiners note that the UK has significantly more cases under investigation than in
2004, which constitutes important progress.

Thelead examiners nte that thestandard applied in practice for opening an investigatioray be
somewhat uncertairand recommend that the UK clarify.it They also recommend that the SFO
ensure that cases that do not meet its discretionary criteria for investigation aerned to other
law enforcement agencies for consideration where appropriate.

2. Conduct of investigations and investigative techniques
(@) Gathering evidence anchformation
0] Section 2 noticefr gathering documents

225 The SFO has significantly greater power than the paticgbtain documentis foreign bribery

cases Under Section 2 of th€riminal Justice Actl987 (CJA), the SFO Director may issue a written
notice requiring a person under investigation or athyer person to provide relevant information or
documentsFailure to comply with a notice without reasonable excuse is an offence and may also result in
the issuance of a search warrant. Section 2 powers were recently extended to the vetting stage in fore
bribery cases. When deciding whether to formally open a foreign bribery investigation, the SFO Director
may gather additional information via Section 2 notices if he considers it expedient t&to so.

(i) Access tdax information

226 Section 19 of the ArdTerrorism, Crime and Security Act 2001 (ATCSpgrmits but does not
require theUK tax authorities to disclose information subject to secrecy obligations for use in criminal
investigations or proceedings. Astad in the Phase 2 Repdparas. 6%63), law enforcemenagencies

make numerouseruests for information to the tax administration. Inland Revenue provides information in
most cases. Faa small number of requestshe tax authorities asthe requesting gency to clarify the
purpose or extent of the requéstfore deciding whether to provide the informatibhe UK stated that it

could not indicate whether tax information was provided or refused to investigators in foreign bribery
cases. It explained thatl such cases are @ving’?* However, the examiners note that EFT case has now
been withdrawn and hence information about the case should be available. Information about the quality of
the cooperation of tax authorities in the Al Yamamah case couldk@smade available if it would not
interfere with other continuing investigations.

2217. It is less clear whether the SFO ad& police can readily access tax records in the Crown
Dependencies (CDs) and Overseas Teareso(OTs).Section 19 of the ATCSA does not appear to apply in
these circumstances. Given the role of many CDs and OTs as offshore financial centres@hebBE0

to access tax information in these jurisdictions could be vital to foreign briberstigatons.To address

this problem, the UK hopes to conclude Tax Information Exchange Arrangements (TIEAs) with OTs. Two
such arrangements have been concluded with Bermuda and the Isle of Man and negotiations on others with
BVI, Guernsey and Jersey areadate stage. Whether TIEAs allow the exchange of tax information for use

in criminal (as opposed to tarlated) proceedings depends on the specific terms of each arrangement,
according to the UK. However, information about the actual terms of the amangs has not been
supplied.

121 Criminal Justice and Immigration Act, Section 59, which adds a new Section 2A to CJA 1987.

122 UK Second Supp. Memo at p. 3.
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Commentary:

The examiners recommend that the UK take steps to ensure that the SFO can access information
held by tax authorities in CDs and OTs in foreign bribery cases. They also recommend that the
Working Group follow up wkether tax information is provided or refused to investigators in
foreign briberycases.

(iii) Access to government information

228 The SFO cannot use Section 2 powers to obtain information from other governmetrhdpfsar

Legal powers cannot be exercised against the Crown absent express statutory aNthwiheless, the

UK has indicated thajovernment departments are obliged to provide evidence or other relevant material
to investigators unless there is a diarty barrier to disclosurélfhe UK did not specify the source of this
obligation, howeverFor SFO cases, section 3(3) CJA 188k permits (but does not require) disclosure

of information subject to statutory secrecy obligations (other than those imaatment contained in the

Taxes Management Act 1970). In addition, the Cabinet Office has issued guidancemeration in
investigations. Many government departments al so
information under an MOWr agreementin the Al Yamamah case, the UK has indicated that the MOD
co-operated fully with the SFO by furnishing access to documents and staff.

229 Difficulties were encountered in the Al Yamamah case with regamiocuments held by the
National Audit Office NAO) |, the public sector auditor. Al l of
House of Commons Public Accounts Committee and eventually made available to the public. The only
exception is a 1992 report oh anvestigation into the Ministry of Defence (MOD) on the accounting
arrangements involving the Al Yamamah transactions, which has never been publicly diéiFbed.

SFO wrote to and met the NAO to seek a copy of the report. The NAO, however, refussgLitist on
grounds that the report was subject to Parliamentary privilege which could only be waived by Parliament.
Despite this assertion of privilegéet NAO providedcopies of the report to the MOD and the Foreagad
Commonwealth Office (FCOY.he UK has indicated that the SFO did not ask the MOD or the FCO for the
report since it believed that Parliamentary privilege would also prohibit disclosure by these government
departments. It is unclear why the SFO did not ask Parliament to waive privilegeldthave argued, for
example, that the rationale for ndisclosure to the public would appear insufficient to justify -non
disclosure in the different context of a serious criminal investigation of an alleged fraud involving public
funds.More recentlythe House of Commons recommended publication of dweuye audit report of the
Eurofighter Typhoon contract between BAE and Saudi Ardbia.

123 Instead of providing the report to the full Committee, the NAO submitted it to the Carandifiairman

who decided to hear the evidence in camera with one other Committee member. The Chairman then stated
that he found no evidence of fraud or wrongdoing in the government. However, he refused to release the
report because he considered it wouldatghe Saudi authorities and impact jobs in the defence industry.

Since then, the NAO and successive governments have consistently resisted release of the report. In 2004,
the Parliamentary Ombudsman also refused disclosure. She found that the reptibyeas to
parliamentary privilege and hence disclosure was for Parliament to decide. In 2006, several members of
Parliament (including the then Public Accounts Committee Chairman) publicly supported releasing the
report, but a 2007 Parliamentary motionthat end was defeated. Searliamentary Ombudsman (2004),

Access to Information: Investigations Completed July 2003June 2004 HC 701, pp. 3489;

AParl i amentary Auditor Hamp,eTheGuaRlian 25 duky2006); diberar vy i n't
Democat s Web site (7 Febr uat AlYanmantaid Arms Agreleonens (eib Zefn Co mm
Opposi t i(wwyliddemg draauk

124 fiMi ni sters call for tougher scrutiny of arms deal s
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Commentary:

The examiners recommend that the UK ensure that the SFO can access information held by the
NAO and otler government agencies that may be relevant to a foreign bribery investigation.

(iv) Specialinvestigativeools

230 Wiretap evidenceamains inadmissible at triah the UK. A Privy Council Review in January
2008 faund that wiretap evidence ought to be allowed at. ffiak government has stated that it accepts
these recommendatidhsand expects to pass legislation in the 20090 Parliamentary session. In the
meantime, some law enforcement agencies such as thalSpeganised Crime Agency (SOCA) and the
London Metropolitan Police are authorised to seek wiretapping watagisther intelligenceThe SFO
does not have this power, howev&rAt the onsite visit, SOCA stated that it could ask for a warrant to
condu¢ wiretaps at the SFOO6s request.

231 The SFO also has limited powets conductsurveillance The SFO may conduct covert
surveillance to obtain private information about a person, but only if the surveillanceinsrasive. The

SFO also cannot engage fiproperty interferenag e.g, deploying surveillance devices on vehicles or
trespass on private lafitl. However, other law enforcement agencies can and have performed these
activities on the SFO6s behal f.

232 The SFOmay use covert human intelligence sow¢€HIS) butdoes not do so as a matter of
policy. (A CHIS is a person who establishes or maintains a relationship with a person to covertly obtain
information) If it is necessary in a particular cashe SFOwill leave the matter to other authorised
agenciese.g, the police and SOCK? At the time of this report, the SFO was reconsidering this situation
as part of a broader review of its directive surveillance powerser@lecriminal intelligence is available
through SOCA.

233 The 2005 Phase 2 Report noted that witness protection programmes were run at the local level
which resulted in variations from agency to agerloyApril 2006, Sections 884 SOCPA on witness
protection came into force. The provisions introduced some new measures such as requiring public
authorities to assist law enforcement authorities in providing protettimmany of the provisions merely
codified existng practice The Central Witness Bureau, a joint initiative of the Home Offidmjstry of
Justiceand CPSwas established to asdistal law enforcement agencies

(b) Obtaining co-operation fromdefendants andvitnesses
0] Pleabargaining

234, Limited forms of plea bargaining are available in the UK. For instance, the prosecution may
agree to accept a plea by the accused to a lesser offence, or to one or more counts in an indictment. The

125 UK Memo, p. 29. The Reviewds Report is available &
www.official-documents.gov.uk/document/cm73/7324/7324.pdf

126 Regulation of Investigatory Powers Act 2000, Sectiors; & O Oper ati ons Handbook

Gatheringt RI PAO .

Regulation of Investigatory Powers Act 2000, Section®2 &5 ; SFO Operations Handb
Gathering' RIPAT Sur vei l |l anceo.

127

128 Regulation of Investigatory Powers Act 2000, Sections3@9SFO Opr ati ons Handbook,

Gatheringt RIPAT Covert Human | ni#45l 1 igenceo, pp. 143
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defendant may agreetoeph d gui Ity on a set of fIndicativessentegcmg ed wi
is also available for cases heard in Crown CHuttnder this procedure, the court indicatiee maximum

sentence that would be imposeased on a set of facts agreed to ty prosecution and the deferice.

Several factors influence the sentence after a guilty plea.courtis required taconsider guidelines that

suggest a discount of one third for a plea at the first reasonable opportunity, one quarter after a trial date is
set, and one tenth just before or during a tfal.

235 The SFO and other UK law enforcement bodies have repeatedly sugtestad effective

system ofplea bargaining would help reduce the time needeihf@stication andtrial preparatiort®? At

the onsite visit, SFO officials stated that defendants in serious fraud cases generally do not plead guilty or
do so just before trial for sever al reasons. Sen
imprisonment on average) so there is limited incentive for a plea. In the 2007 Fraud Review, 94% of the
respondents favoured reforim April 2008, the Attorney General published a consultation paper which
proposeda framework forfiplea negotiatiorssin fraud cases® The SFO is also considering using plea
bargaining more frequently and supPp'ports the Attor

236 The examiners are encouraged by these reform efforts but nevertheless havessovations.

The lack of effective corporate liability for foreign briberylivprevent plea bargaining from being an
effective optionIn addition, the proposed reform does not appear to result in greater sentencing discounts
for early pleas. A more efféige solution may involve increasing the maximum sentence for foreign
bribery. The Review of the SFO and the Fraud Review have recommended that the maximum sentence for
fraud be increased to 14 yea¥spenalties for foreign bribery should be the same a&réod. Especially

in connection with higher potential sanctions, the UK could also consider increasing the discount rates
applied to early pleag.he current plea bargaining reform proposal would not be available for the foreign
bribery offence becauskdpplies only to fraud.

237. Despite these concerns, the UK recently secured through plea bargaining its first foreign bribery
conviction in an OACU casg® Only limited information about the case is available froedia reports.
The UK authorities explained that they could not prowdditionaldetails about the case because of on

129 The Crown Couwaty ot roifefse nficeeist hiefr t he case is serious
offences, such as the common law foreign bribery offence

130 For a fuller discussion of plea bargaining and indicative sentencing, see Sprack (2006), A Practical

Approach to Criminal Procedure (1%d.), paras. 17.297.32; andR. v. Goodyear[2005] EWCA Crim

888.
131 Sentencing Guidelines Council (200Redction in Sentence for a Guilty PleAttorney General (2005),
Guidelines on the Acceptance of Pleas.and the Pr os
132 See also ASFO Chief Bac kRnan€al €imes ¢28 3un2BB)i bfeS CQsxe Newa
Chi ef Lobbies f orThdGaudaircda la nOv(erlh afuplroi | 2003) ; ATop

Pl ea BayrTpeGiurmirmdg@n (3 March 2005) ; iPl ea Bdmegai nin
Guardian (July 19 2005) ;esieeuxal EnaWd Keefiecd@OD0Ber
Ca nv a sveww.isgldrg.(

133 Attorney Gener dhednsrodtior of a lRlea (N&y6tiatiBn) Framework for Fraud Cases in
England and Wales: a Consultation

134 fiISFO to allow company pldaar gai ns over fraudo, The Times- (17 Ji

style plea bargainingodo, The Daily Telegraph (9 Sepg
135 Review of the SFO (June 2008), p. 87.

136 fiCorr cmtsieconsuccess celebratedo, Department for Bus:

August 2008)
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going related legal proceedings. The examiners find these developments encouraging, but a full assessment
of the case is possible onlytwimore detailed information such as the details of the plea agreement, any
understanding regarding sanctions, and any proceedings against or agreements with the company involved.

238 According to press reports, inugust 2008, theé5yearold Danish managing and financial
director of CBRN Teama UK-based weapons security compgoigd guilty to one count of bribery under
the 1906 Act.The director hadhaid GBP83000 in bribes in 2002008 to two Ugandan officialsi
relation to a GBR10000 contractA second count of transferring criminal property in the amount of
GBP 38000 was dismissed after the prosecution tendered no evidemicied count of money laundering
was in effect brought to an end without enteringerdict. In September 2008, the director received a 5
month jail sentence suspended for one y&ar.

Commentary:

The examiners recommend that the Uidake its system of plea bargaining more effectived
include the foreign bribery offence within the scopd the reform efforts. They also recommend
that the UK provide further information to the Working Group about the first conviction in the
UK for foreign bribery, and that the Working Group assess the case when such information
becomes available.

(i) Co-operativewitnesses Queeris evidence and immunity

239 Reduction in sentences for defendants in exchange fapemtion (known agiQueelis

Evidenc®) is permitted undetUK case lawThe practicevascodified by stdute in 2006 and is available

in cases ‘tried in Crown Court. The Review of th
SOCPA powers to develop@wop er at or s0 and that it h a¥ Ungeethis t o f U
framework, adefendantmust agree in writingwith the prosecution to assist in the investigation or
prosecution of an offencé\ reduction in sentence is normally between-ba# and twethirds of the

sentence that would otherwise be passed, but could exceedjtiarters inthe most exceptional cases.

The discount is in addition to any that may apply for guilty plé#fathe defendant knowingly fails to

provide the assistance as agreed, then the prosecutor may ask the court to increase the sentence, but only if
the defendarit still serving his/her sentent®.

240 A defendant who reneges on his/her agreement may be brought back to court only if he/she is
still serving a sentence. This suggests that the prosecution would be pressquézkljoadvance an
investigation/prosecution and allow the defendant to assigt provide court testimony) before the
defendarts (likely very short)sentence expires.

241 Therecent legislatioprovidestwo addiional means foprosecutors to obtain emperation from
witnesses A prosecutor may offer any person (including a defendant) an undertaking that information
provided by that person would not be used in any proceedings against him/her. As well, a prosgcuto

137 fiGovernment official gu y of corruptiono, City
s

i1t
(www.cityoflondon.police.uk ; Sefcur i ty bos escapes j ail over Ug
September 20 ; AFirst executive convicted of f
September 20 ; fiUgandan i s hejGuardian (3 $eptemheK 20@8); i b e r
AGover nment icial guilty of A50, 000 corrupti o

0
0
0

AGuilty plea t bribery sets | egal l andmar ko, Fina
138 Review of the SFO (June 2008), p. 127; seeBhase 2 Report: United Kingdoat para. 134.
139 Serious Organised Crime and Police Act 2005 (SOCBAgtions 7&5A; R. v. P; R. v. Blackburf2007]

EWCA Crim 2290.

57


http://www.cityoflondon.police.uk/

grant immunity from prosecution (in writing) to a person. A prosecutor may invoke either provision if
he/she deems fiappropriaté to do sa-*® More recently, the new Director of the SFO stated that it would
consider deferring prosecutions against panies in return for coperation and/or the implementation of
internal company controls to prevent foreign bribétyln the absence of monetary sanctions, such
sanctions would raise questions about the sufficiency of sanctions. After-tite aisit, the SFO stated

that it was examining the U.S. approach to deferred prosectitfasystem which imposes substantial

fines and internal controls against corporations under such arrangements. Fines are obviously highly
unlikely for companies in plea bargaigiscenarios when there is no effective regime of corporate liability

Commentary:

The examinersrecommend thathe UK ensure that defendants in foreign bribery cases whe co
operate with the authorities, or who enter into deferred prosecution agreementsirilar
agreements, are nevertheless subject to sanctions that are effective, proportionate and dissuasive.
They also recommend thahe Working Groupfollow up the use of ceoperative withesseand
deferred prosecution of companies in foreign briberysesas practice develops.

3. Delays in investigations and prosecutions

242 Delay has become a major concern in SFO cases. In the two years after Phaaec2agieetime

needed for the SFO to take a major fraud anmruption case to coutias doubled t@lmost five yars,

though this figure fell to 25.5 months in 202008*De | ay appears to be princip
disclosure obligations, and the availability and use of resources.

(a) The pr os edogureioligatioas di s

243 Disclosure in the UK is very laboimtensive and time consuming in cases of complex economic
crime.In conducting an investigatioan investigatomustpursue all reasonablimes of inquiry He/she is
thenrequired to retain all relevant material and to record all information relevant to an investigation in a
durable or retrievable form. Material is relevant if it has some bearing on any offence or person under
investigation, or on the sumading circumstances of the ca3ée prosecutioomust then disclose to the

defence the material on which it relies to prove its ckse 6 w nusea snatdiid). It must also disclose

flunused materid) i.e. material that does not form part thfe prosecut r éaseb u mighfi reasonably be
considered capable of undermining the case for the prosecution against the accused, or of assisting the case
for the accused.Thereafterthe prosecutiomasa continuing duty to produce additional unused material

140 SOCPA, Sections 71 and 72.
141 iSFO to all olwacgampasayo plemeal7rladnrdos), The

142

UK Second Supp. Memo, Annex A, p.B;Fr aud Of fi eset yl @ @ode@mt b@® gainin
Telegraph (9 September 2008)

143 SFO Annual Report 2006/2007, p;#4Ti me runs out for SFO dogd@hed by d
Guardian (17 July 2007); SFO Annual Report 2007/2008, p. 5.
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that neets the test for disclosuf¥.Failure to meet disclosure obligations can have grave consequences. A
court may find that there has beenadiise of process and stag proceedings®

244, The duty to retain all relemha material and information can result in voluminous records,
especially when electronic information is involvédsingle search and seizure of computers could involve
millions of pages of documents. Investigators and prosecutors must in theory exarofrthialmaterial

and provide disclosure of all material favourable to the accused. Providing the defence with the

i war e h o uis.all ofkhe ynateridl) is prohibited. Software tools and techniques such as dip sampling
ameliorate but do not resolvket problem. To reduce the amount of materials gathered and the resulting
disclosure obligations, the SFO has used Section 2 notices to compel suspects to produce evidence.
However, this approach risks the destruction of evidence. At tsé®nisit, UK mlice officers stated that

they prefer search warrants to Section 2 notices whenever the former is available.

245 Recent comprehensive reviews of fraud practice and the SFO have contladéuecurrent
disclosureregime is not suited for cases of complex economic crime. The Fraud Advisory*Paasl

called the regiméunfit for purposé in complex fraudcases. Th& K Go v e r Framc Reviedvsound

that there was a general consensus fitatmplex cases, includingesous fraud, present particular
problems for trial management and the handling of disclosure @s$li€Bhe Review of the SFO
concluded that disclosumiverts a massive amount of SFO resourtes investigative workand may

drive away good staffAt theonsite visit, SFO representatives were also of this videwever, solicitors

from the private bar did not express any concelmghe press release announcing the issuance of the
Review of the SFO was publ i shed, sgrdpesal fartrefamingey Ge
disclosure but stated that the regime would be kept under active ré¥iew.

(b SFO resources

246, Despite increases in recent year s, t he SFOOs
enfacement agencies in the UK. The budget rose from @Bmiillion in 20032004 to GBF35 million in
20052 0 0 6, mostly because of the SFO6s major new ro

127). By 20072008,the budget had risen ©BP43.3 million, but was stillless than 10% of the 2006
2007 budget for th&erious Organised Crime Agency (SOGHK) 15% of the 2002008 budget for the
Financial Services AuthorityAt the end the 2008007 financial year, the SFO had 314 permanent and

1ad CPIA Code of Practice, paras. 2.1, 4.4 and 5.35.6; SFO Operational Handbook IV. Evidence
Gatheringi Disclosure of Unused Material; CPIA 1996, Part I; Criminal Procedure Rules 2005, Part 22
28; CPS, Disclosure Manual, Chapter 12; Court of Appeal, Protocol for the Control and Management of
Unused Material in the Crown Court, paras:2@ ; Attorney General és Guidel
1012 and 24; Bl ackstoneds Criminal Practice, D9.

145 Attorney General 6s Gui d-4lt GPS,eisclosure MBriua, Chapter 80r paras. d ar a s

7; Review of the SFO (June 2008), ChapterltSshould be noted, however, that a court will stay
proceedings only in exceptional circumstances. At theitenvisit, a judge stated that the prosecution

would be given more leeway in cases involving serious and complex charges. SFO officials also could not

cite any SFO cases that were judicially stayed due to a failure to make timely disclosure. &#falso

1996, Section 10; Protocol on the Control and Management of Heavy Fraud and other Complex Cases
(2005), Section 5.ii); and BIIB&2 kstonebds Criminal F

The Fraud Advisory Panel & body that works on policy and legal reform in tlaea of fraud, among
other things. It includes representatives from the legal and accountancy professions, law enforcement, and
academiawww.fraudadvisorypanel.org/index.html

146

147 Fraud ReviewChapter 9.

148 fiAttorney General Ministerial Statement on de Grazia Report into the Serious Fraud Qffficdune

2008)(www.attorneygeneral.gov.jk
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nonperma n e nt staff, compar ed?200. dherSadeCAd s SRP@Ps ok u chg & € |
shrink by almost 10% to approximately GB®.0 million in 20082009, with further slight reductions in
the following two years?®

247, Since it began actively investigating foreign bribery cases in 2004, the SFO has spent significant
resources on foreign bribery cases. The precise amounts expended eeamdhe UK indicatedthat
approximatelyoné hi rd of t hee 2802 Gds snvoled fokeignsbiiberi} However, it also
stated that in 2007, the fAresource #4midogBwhkichf or f
roughly equals @ of the overall 2002008 SFO budgeif GBP43.3 million The UK also indicatechat

in 2007 twelve permanenSFO staff worked on foreign bribery as well as a contracted team of seven
consisting largely of couns&’ This would appear to amount to only approximately 6% of the 314
permanent and ngpermanent SFO staff in 20®07. Findl y, t he UK al so stated t
that around 23% of curremvestigator/prosecutor resourogere devoted to overseas corruption in 2007

0 8%t is difficult to draw any general conclusions from these various statements.

248 The UK expectsSFOresources devoted to foreign bribery to remain unchanged for@308
has explained thahe percentage of investigator/prosecutor resourceshendvailablebudgetary funds
will remain at 23% and GB® million respectivelyThe UK has indicated that arther GBP500000 will
be allocated to MLAo assist foreign investigations.

249 Overall SFO budget figures do not includpecial requests for funding an overseas qoion
unit. In spring 2008, an SFO request for Higgced funding forsuch aunit was denied. The unit would
have been similar in size to the Al Yamamah case téamthree case controllers, four investigative
lawyers, four to five financial investigat) and temporary staff.

250 These SFO budget figures also do notinclede pendi t ur es i n ieithdseo c k b us
exceeding GBR.5 million over the life of an investigation and prosecution. The Treasurjidpso

additional funding for blockbusters through the Reserve on algasase basis, though there is no
complete data on how much funding was actually allocafedevertheless, the UK has indicated thmt

January 2007 reasury approved GBE2.8 millionover five years for the SFO to investigate cases arising

from the UN Oitfor-Food programme for Iralj> However, these alleged cases involve sanciiorssing

and not foreign bribery. After the esite visit, the UK stated that an additional G&8mnillion has been
designated for Oifor-Food case&®

251 The SFOO6s budget i folice pesoartes, ama imadh yof itoon feARCO N
personnel. Around GBEPO million is spent annually ooutsideexpertise. This inclugs outsidecounsel
who are usedo prosecute all casé¥. The reliance on external counsel has hindered the retention of

149 UK Memo, pp. D-12; SFO Annual Report 2006/07, p. 9OCA Annual Plan, 2006/07, p. 7; FSA Business
Plan 20082009, p. 39. See alKOCA Annual Plan, 2008/09, p. 8.

UK Supp. Memo, p. 6.
151 Ibid.

152 Ibid.
153

150

UK Second Supp. Memo, Annex A at p.Reliable data before 208807 were not available because of
fluctuating numberi staff SeeUK Supp. Memo, p. 6.

154 UK Memo at 1214; additional information provided by the UK at the-site visit.

155 Summary and Conclusions of the WoprRkporhparaG@b.oup on tF

156 UK Second SuppgVlemo at p. 7 andnnex A, p. 6.

157 UK Memo at pp. 1314.
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expertise within the SFO, as noted in the Review of the 'SP@hen necessary, the SFO will also hire
outside foensic accountants angdperts to assist an investigation. The balance of the budget is spent on in
house case controllers, investigative lawyers, financial investigators, administrative staff, and dvérhead.

252 The examiners are somewhebtncerned that resources for foreign bribery cases may be
inadequate. Theseases are often timmnsuming and costly because they are very complex and entalil
gathering evidence from abroabhe Safaricom casélustrates these considerations.late Mart 2008,

the SFO decided not to investigdlte casea f t er At aking into account the
demands o n*The WKaauthogtiessdid ot provide information about the anticipated difficulties

in the caseAt the onsite visit,the then SFO Director stated plainly that the Office did not have enough
resourcesOther SFO officials added that these stringent budgetary conditions have resulted in staff
salaries that are lower than those at other law enforcement agencies. Thishastaffected staff morale

and made it difficult to hire and retain qualified investigators. Blockbuster funding provides some welcome
relief but is not ideal. It is generally used to hire temporary external staff who tend to leave th&i8FO

their investigative expertise and experiencavhen their contracts expire. This has at least partly
contributed to a shortage of skills at the SFO, according to the Review of the SFO (Chapter 9).

253 The examiners furthebelieve that thee resourceproblens may worsen. The SF@xpects

foreign bribery cases to grow in number and complexity,itobhas yet to determine how to handle the
consequent resource implicatiofisFurthermore, as noted abovégtnew Director announden May

2008 that the SFO would put greater emphasis on areas such as consumer fraud and fraud prevention. The
Director | at [ghere maydvell balese ghenttoh iavestigating and prosecuting fraud because
there will be «atohierg twhiitrhgsn weud'f’ Foretgrebnibery cases reag v e | o
thereforeface growing competitiorfior resourceslt was also noted above thdive of the most senior
prosecutors at the SFO had left or were expected to leave the Office. Such an esmadudhover in

senior management in a short period of time will likely deplete the SFO of invaluable expertise in foreign
bribery investigations.

254, After the onsite visit, he SFO explained that the purposé die fiongoi ng reor gan
fenable the SFO to conduct mo r e Upobnitakiag officejithevnens t i g a
Director of the SFO was of the view that the SFOB®G
workload. h October 2008, he explained to the Working Group that he intended to make overseas
corruption one of the three publielgentified core work areas of the SFO. At the time the Working Group
discussed this report, a new head of the overseas corruptidmearasso just been appointed. The Director

also indicated to the Group that he expected to increase resources for overseas corruption cases from
present levels. However, the specific budget figures were still being determined.

Commentary:

The examinersa@ very concerned about the SFOO6s high |
of temporary staff, which appear to be exacerbated by current funding arrangements. They are

158 Review of the SFO (June 2008), Chapter 10.

159 UK Memo, pp. 1314; Review of the Serious Fraud OffiteFinal Report (June 2008), p. 56; SFO
Operational Handbooklll. Case Planning Counsel andExternal Legal Expertise and Accountants.

160 iSFO rules out further i nquTherindepéndentg29 Marath 2008 ne 6 s Ke n

161 SFO Annual Report 2006/07, p. 36; UK Supp. Memo p. 6.

162 iSFO chief stands fAccountanoyAgeohsEmdMayfRra089: AFraud

f i s h ,tThe FifhancialoMail (25 May 2008) fi Wdoliat ceime: SFO boss plans to cut back on
prosecutions andGudrdien @&July20Bt i onso, The
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also concerned about the amount of resources expended on outside barristers. &taymend
that the UK (@) consider whether SFO salaries and other conditions of employment are
sufficiently competitive to attract and retain staff, and (b) consider usinghouse barristers to
prosecute its case3hey also recommend that the UK continits active review of the disclosure
regime for prosecutors in complex commercial cases and that the Working Group follow up in
this area.

The examiners are also concerned that the SFO may not have sufficient resources to investigate
and prosecute foreignbribery cases.Resource pressures will likely rise due to tf&F OO0 s
decreasing budget, ongoing reorganisation, and new initiatives on consumer fraud and fraud
prevention.A dedicated overseas corruptiamit with ring-fenced funding could have resolved
some of these difficulties.While that option has been rejected, the examiners note that the
Director of the SFO will be increasing resources for overseas corruption caghe. examiners
recommend that the Ukensure that the SFO has sufficient human and fineial resourcesso as

to carry out its roleeffectivelyin foreign bribery cases

(©) Policeresourcesincluding for the SFO

255 The SFO does not have-limuse police resourcedntil 2006, it had to request policapport

from variousexternal policebodies According to the SFO, such requests are rarely refused but the
available support could often be limited in various ways. The SFO attempted to get around the problem by
relying on temporary staff or retired policdficers. It was also increasingly forced to rely on police
officers with no experience in fraud investigations.

256, This situation improved in November 2006 with the creation of the City of London Police
Overseas Ati-Corruption Unit (COLP OACU)At present, the Unit works exclusively on foreign bribery
cases except in emergenciés, to save life and limblt supports all foreign bribery investigations
conducted by the SFO except those assigned thlithistry of Defence Police (MDR)It also has conduct

of foreign briberycaseswhich the SFO has declined itovestigate.The OACU ha ten officers in April
2008, all of whom were drawn from the COLP Economic Crime Departifiefite Unit is funded by the
Department fo International Developmen{DFID) and the Department for Business Enterprise and
Regulatory Reform (BERR)I'he funding was initially for three years from November 2B06was later
extended to April 2011%* DFID will contribute over GBR million during his period, while BERR wiill
provide GBP140000 per year from April 2008 for two officers. As of October 2008, the unit thus had
twelve officers. he DFID fundinghad beerearmarked for poverty reductiém developing countriedut

the UK consides thatall of the officers inthe OACU may also investigatbribery of foreign officials of
developed countries.

257. The jurisdiction of the COLP was expanded from Seeakt England to all of England and
Waleson 1April2008. This greatly expands the OACUG6s terri
need to rely on local police in foreign bribery cases. The development is thus a major improvement,
provided that the OACU has sufficient resources. While the changeldeme, its nature and permanence

are uncertain. Despite requests, the UK has not provided further information about the decision such as
who made it, how it is funded, or its nature and the date.

258 The MDP investigates foreign bribery casas/olving Ministry of Defence MOD) employees or
defence contracts to whidhhe MOD is party.As such, it has supported the SFO in the Al Yamamah

163 Information provided by the UK in its resporisethe Phase 2 bis questionnaire and at thsitervisit. See

alsoWeb site of the OACUWYwww.cityoflondon.police.uk/CityPolice/ECD/anticorruptionunit

164 This date corrgsonds to the funding arrangements for all other police forces and bodies in the UK.
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investigation.Foreign bribery investigations are conducted by ¥Mh® P éEsonomic Crime Unit and
funded from the existing D budget. There is no data on the amount of financial and human resources
allocated by the /@D for this purpose. The MD is considering whether to seek dedicated funding for this
work.*®® The examiners unfortunatebould not obtain additional information as the MDP did not attend
the onsite visit.

259 Police forces other than the OACU and the MDP could be involved in future foreign bribery
cases. A Proceeds of Crime Team witlthe Metropolitan Police investigates and recovers money
laundered through the UK financial systém politically exposed person®. The unit could conceivably
provide useful information to foreign bribery investigatiombe SFO may also ask SOQA perfam

tasks thatcan be done more effectively or efficientyy a central agengyor where SOCA has
competencies or knowledge not widely available elsewhere. In 200BMCZA assisted 21 police forces
and five government agencies with (presumably domestio)iion investigation$®’

260 The examiners believe that the creation of the OACU is a very significant improvement, though
some concerns remain. Current funding extends to 2®Tifficials at the orsite visit suggsted that the

Home Office may assume future financial responsibility but that is far from certain at this point. It is also
uncl ear whether the current funding is sufficient
foreign bribery investigéons, with more cases expected in the near future. Officials at tiséeowisit

stated that additional COLP officers can be assigned, subject to availability. The examiners also received
very | imited information about the MDPO6s resource

Commentary:

The examiners recommend that the Working Group follow up whether there are sufficient police
resources to investigate foreign bribery cases, including in SFO cases.

4, Jurisdictional issues
(a) Nationality jurisdiction over legal persons from the Crown Depeadencies and Overseas
Territories

261 The UK has establishethtionality jurisdiction to prosecuteatural persons frorthe CDsand
OTsfor foreign bribery, but not fdegal persons incorporatedtimose jurisdictios (See Phase 2 Report §
210). The reasons for this distinction are not clear. The absence of nationality jurisdiction over legal
persons in the CDs and OTs in foreign bribery cases is not due to any legal impediment.

262 In JPMorgan Chase Bank v. Traffic Stream (BVI) Infrastructure Lim{&aD2), 536 U.S. 88
(2002) the U.S. Supreme Court wéesced with the issugvhether a companfrom an OT (the British
Virgin Islands, BVI)is a ficitizen or subject of the UK. In a brief submitted to the Cours amicus

165 UK Memo, p. 13.

166 DFID has committed GBR.8 million to the Team until 2011.

167 SOCA Annual Report 2006/07, pp. 6 and 3QCA involvement might not alleviate resoust®rtages in

an originating investigating agencg.g, SFO), since the latter may have to compensate SOCA for its
services $OCPA Sections 234). As well, SOCA allocates relatively few resources (10%) to supporting
other law enforcement agenci€&JCA Amual Report 2006/07, p. 30)

168 Seewww.cityoflondon.police.uk/CityPolice/ECD/anticorruptionunit/Dfl D.htm
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curiag'®® the UK government argued it had twice sent Diplomatic Notes to the U.S. to fitate

unmistakable terndsthat ficorporations incorporated under the laws of any of its Overseas Territories are
subjects of th United Kingdomd'® The UK bri ef ma dJsitedcKingdan retdins at it
responsibility for and sovereignty over the affairs of the BVI government and peopéen dhe B\ a t
constitution reserves to the Queen the power to legislate directly fofipdece, order and good
governmend of the Virgin Islands’* The UK government stated specifically that the UK has adopted
legislation regulating the extraterritorial actions of companies incorporated in OTs. Many of these laws
concern ar eas sinternatohalobligagion®(d anti-teriorism).

Commentary:

The examiners recommend that the UK amend its legislation to estaligtionality jurisdiction
in foreign bribery cases over legal persons incorporated in the OTs.

(b) Territorial jurisdiction

263 The EFT case raises further questions about possible jurisdictional impediments to the effective
prosecution of foreign bribery casés.explaining why it terminated the prosecutidme UK stated that its

courts will exercise jurisdiction overacase fAonly where a substanti al
committed [in England and Walg®'’? This is more restrictive than permitted under Article 4 and
Commentary 25 of the Convention. In addition, it is matrictive than the law as describedPhase 1

and Phase.ZThe Phase 2 Report noted thi€ prosecutors hal conf i r med t hat there
for a substanti al part of the offence to h'®ve tak

264 As noted earlier, thre was a difference of opinion about the merits of the case: the original case
team and former Director considered that the case was appropriate for prosecution; the new Director, after
consulting a neviegal opinion from outside counsabtained by the Attorney General, ultimately decided

that the case lacked merit on jurisdictional grouride UK has mt clarified whetherthe difference of

opinion about the jurisdictional merits of thase was based on differing views abitwat applicabldegal

test for territorial jurisdictionAs noted abovethe former SFO Directaapparently sawthe new opinion,

but was not persuaded that it justified withdrawing the request for consent.

169 See Brief of the Government of the United KingdomGokat Britain and Northern Ireland &snicus

Curiae in Support of Petitioner, 2002 WL 257562h& UK government has formally taken a similar
position in at least two other cases before U.S. collftBinance Ltd. v. Aegis Consumer Finance, Inc.,
No. 007016 (2d Cir. 2000); andRT 57 Properties, Inc. v. 57 BB Property, L.LXKo, 9910385 (5th Cir.
2000).

170 Ibid., p. 3; Diplomatic Notes No. 90/2001 (5 October 2001) and No. 13/2000 (2 February 2000).

e In its brief,the UK also noted that it daecenty exercised its power to make such laws, and this indlude

examples where the laws were adopted over the opposition of an OT goverRareexample, the UK
government adopted the Caribbean Territories (Criminal Law) Order 2000 (decriminalising homosexual

acts between consenting adults in private) in order to achieve compliance by certain OTs with the
European Conventioon Human Rights. While the OTs were given an opportunity to adopt the necessary
legislation themselves, the UK government adopted ther@viden it became clear that the territories were

unwilling to legislate themselveSee www.montserratreporter.org/news118tny see alsdi Br i t ai n t o
Legalise Gay Sex i€ o | o nTiheslrsdépgenent (12 November 2000).

UK Supp. Memo 2, Annex A, p. 7.

Phase 2 Report: United Kingdgrpara. 207. See al$thase 1 Report: United Kingdoat p. 11. The UK
indicatedér r i t or i al jurisdiction can be i nvepagmntin Ai
returned to the United Kingdom, or where a telephone conversation relative to the offence took place
within the territoryo

172

173
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265 TheUK has indicated that the prosecution fAcoul

been comMietstpd d . t hrequestthe WKidid aot rodidehe factual background of the
caseor the facts releant to territorial jurisdictionincluding those on which the case team and the former
SFO Director relied in concluding that the case was suitable for prosecution.

Commentary:

The examiners are seriously concerned that the UK has territorial jurisdictiover foreign
bribery only where a substantial part ofhe criminal acts are committedn the UK. They
recommend that the Uksatisfy the Working Group, by enacting legislation or otherwise, that it
has established a broagrritorial basis for jurisdictionthat does not requirean extensive physical
connection to the bribery act

5. Seekingmutual legal assistance

266. Other than informal police contacthiet SFO haghree principal means of obtaining evidence
from oveaseas: (1) under a memorandum of understan@diti@U), (2) a request in the absence of a treaty
convention, or MOUJor (3) a request based on an applicable treaty or conveRequest are made by
the SFO via Letter of Request

267. The SFOfrequently requires MLA from Crown Dependencies (CDs) and Overseas Territories
(OTs)in its foreign bribery investigation®Resort to formal mechanism is required in many cases,

when seeking banking records from the OTsisTcan slow ceperation significantly’® At the onsite

visit, an SFO investigator alluded to problems with obtaining banking information from OTs and CDs, as
well as norUK off-shore financial centres.

268 Particdar attention should be paid to the British Virgin Islands (B\&) OT with less than
24000 peoplébut 802850 companies as of June 2607BAE is alleged to have used a BVI company to
channel bribe money’ Requests to BVI for MLA are executed by the B¥nancial Services
Commission (FSC)® It usually takes five to six months to execute a letter of request, though there is no
information on the complexity of the reque¥tsOverseas requests for information on BVI companies are
handled by the Financial legtigation Agency, which is staffed by one retired senior UK police officer and
five staff. These resource issues do not appear to be unique to BVI. The UK noted that many OTs similarly
operate under severe resource constraints. The UK is accordinglytoepudyvide support and resources

for capacity building to the OTs, including the provision of secondments, training and legislative drafting
expertise®

269 Dual criminality requirements may also prevent CDs and f@is providing MLA to the UK in
foreign bribery cases. At least some OTs and CDs require dual criminality before they provide co

174

UK Supp. Memo at pp.-8.
s UK Memo, p. 7 and 32; SFO Operational Handbook, pgs%1

1re British Virgin Islands Finacial Services Commission, Statistical Bulletin, vol. 7, June 2007.

e fiQuesti ons otvrearn ssfeduasdiirllbTaheek007

178 The FSC was also recently accepted as a member of the International Organisation of Securities

Commission (I0OSCO).

179 UK Memo, p. 32.

180 UK Second Supp. Memo, Annex B, p. 7.
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operationg.g, BVI for MLA, ** and Jersey and Guernsey for some types of assistantany OTs(e.g,
BVI) still have not adojed foreign bribery legislatiof®

270, As noted abovén the section on nationality jurisdictipthe UK can and has directly legislated

over the opposition of OT governments in certain cases, notably where comphéhcinternational
conventions is at issuRegarding whether to legislate directly for the OTs, the UK has recognisdd ithat

is a matter of good policy and administration to consult OTs on the adoption of legislation rather than
imposing legislation id r e ¢® Thg examiners consider that, as in the case of other international
conventions, lengthy inaction by the OTs despite consultations should be taken into account in deciding the
appropriate policy.

Commentary:

The examiners recommend that the UKke steps to ensure that OTs adopt foreign bribery
legislation so that dual criminality would not impede the provision of MLA. They further
recommend that the UK (1) take steps to improve the ability of CDs and OTs to provide MLA to
the UK, such as by elimiating formal requirements and by increasing the resources available;
and (2) analyse the causes of delay in obtaining MLA from CDs and OTs.

I EXPORT CREDIT

271 Oneof the fourbranclesof the discontinuedsFO Al Yamamahinvestigation involved alleged
bribery-related frauculent misrepresentations by BAE 8CGD, t he UK&s exp®™int «cr e
February 2007, the WGB asked the UK whether ECGD had taken any action with regard to existing or
future credit support tating to Saudi Arabia in light of the impossibility of a criminal investigation of
serious allegations relating to that country.

272 In March 2007, the UK indicated thatCGDlme SFO
di scuss the ramifications of the [discontinuance
Phase 2 bis ogite visit that they had supplied to ECGD the evidence of britedayed fraud against it.

The SFO indicated that it considerdatt under the circumstances it was up to the ECGD, as a UK public
body, to determine what to do with the evidence that it had allegedly been defrauded.

181 Government of the British Virgin Islands and the Financial Services Commission (20@¥book on

International Coeoperation and Information Exchange: A Guide for Law Enforcement Officials and
Regulatorsp. 18(www.bvifsc.vg/Publications/InternationalCooperation/tabid/256/Default)aspx

182 Ibid.; Criminal Justice (International Gaperation) (Jeey) Law 2001, Sections-B;, Criminal Justice

(International Ceoperation) (Bailiwick of Guernsey) Law, 2001, Section 7.

Phase 2 Report: hited Kingdomat paras. 21-223; Summary and Conclusions of the Working Groap
the UK & s Wr i t e RepoR, paftal 1&.wrhosgurisdictions with foreign bribery offences have
usually adopted a model similar to the present UK legislative schemgtiie agent/principal approach)
and thus have similar shortcomings.

184 UK Second Supp. Memo, Annex B, p. 7.

185 Statenent by SFO a16-18 January 2007 WGB meeting.
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273

and

ECGD6s reaction, in particular with regard to

The examining team has focused in particular on two aspetts ECGD6 s @apepofoac h
suspected bribergnd/or related suspected frawtiere thecriminal investigation of the suspected bribery
fraud is discontinued other than on the meri
of briberyrelated fraud by an existing client against ECGD with regard to its existing contracts; and (2)

future possibility that UK criminal investigations oflesyed foreign bribery by its clients may be
discontinued on grounds other than the méfits.

1.

ECGD6s reaction to the r ec erelged frand wittaregard o e d

its existing contracts.

274

The UK Memostatesthat ECGD s e xcongrdcts tergiinate and/or have recourse provisions

uponfieither conviction or admission of Corrupt Activity as definethese provisions would not appear
to allow for theECGD to terminate support for contractsesd there is suspected bribery that cannot be
investigatedno conviction is possibland there is no likelihood of any admission of corruption.

275

The evidence gathered by the SFO, however, related to allegatiomsberyrelated fraud

it

ev

involving alleged misrepresentations by the company to ECGD in connection with the issuance of

i nsurance. The gener al |l aw of i nsurance fii mposes
allows the insurer to avoid the pafie- treat it as if it never existed if, inter alia, the policyholder makes
an incorrect statement of material fftECGD6s contr act ual document s
contain specific provisionsrpviding for avoidance rights in the event artain misrepresentation®.The
evidence gathered by the SFO may thus give rise to rights of avoidance by ECGD.

276

regardto this SFO evidence of briberglated fraud. In response, the UK Memo indicated only that the

The Phase 2 bis questionnaire (Q12P) asked the UK to describe actions taken by ECGD with

bo

contracts are still in force and did not describe any action by ECGD. It stated that the sum insured had not
been extended by ECGD, but this may simply retleetabsence of any claim to date.

186

187

188

In accordance with the mandate for the Phase 2 bis review, this report reviews only export credit policy

issues raised by the Al Yamamah case.

See Law Commission and Scottish Law Commisdiosyrance Catract Law: Misrepresentation, Breach
of Warranty and NoiDisclosure by the Insured: A Summg§y6.1 (2007):

The law imposes heavy duties on those applying for insurance. Potential policyholders are
required to volunteer information to the insurer abanything that would influence a prudent
under writer 6s adfghe pdiayhmlder faile ih this duty, anditre knsurer can
show that, if it had been given the information it would not have agreed to the policy on the

same terms (or at alll, he i nsurer may favoid the policyo.

Similarly, the insurer may avoid the policy if the policyholder makes an incorrect statement of
fact that is materiallt does not matter that the policyholder had no reason to knowthbat
statement was untrue, or tligtvas material to the insurer.

(Footnotes omittedAvailable atwww.lawcom.gov.uk/docs/cp182 summary.pdf

1

See for exampl e, E C G D 6Export lmsuraneen PolicyP (which @pplicants muastr an
complete to request support). It includes provisions that certain misrepresentations by the applicant would

all ow ECGD to Aforthwith upon giving written not.i
policy from its inceptiond and require repayment

Insurance Policy § 8.1); see also id. (Introductory note) (noting that failure to disclose all material facts

may nullify any Export Insurance Policy basedtbis Proposal); id. § 3. While these provisions date from

2006, earlier contracts may have also included provisions allowing nullification in the event of

misrepresentations particularly since such provisions reflect general principles of insurance law.
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2717. At the onsite visit, the ECGD representatives described at some length the complex regime of
public and private law to which it is subject. However, its representative dittirrovide the requested
information about whether ECGD had taken any action with regard to the evidence of alleged fraud. He
stated that ECGD had received legal advice to the effect that responding would breach its private law
obligations of commercialonfidence with regard to information supplied by its client in confidence.

278 The examinergote that theiguestions relate to whether ECGD has taken any action, not to the
substance of the alleged misrepreseotatior fraud.ECGD could providegeneralinformation on its
actions, €.g, whether itengaged in an auditpnsidered avoiding the relevant contramtsontacted BAE

to obtainan explanation) without disclosing any commercial information provided by BAE.

279 Anti-bribery provisions in export credit contract documents will be of little use in deterring
bribery if they appear to remain unused by the export credit agency in relevant cases. The examining team
of courseexpresses no views about the underlying allegations in this case, but it notes that they were
sufficient for the SFO to commence a fatlale investigation. In this context, and in light of the
discontinuance of the SFO investigation, they are seriowsigerned both about the lack of evidence of

any response by ECGD to the fraud allegations, the absence of any explanation for the inaction and
ECGDbé6s proffered justification for declining to p

280 ECGD stressed during the-site visit that it does not have any investigative powers and that it
principally relies in this regard on the criminal law enforcement agencies. The government has made clear
that it does not intend to change thpislicy and excluded the issue of whether the ECGD should have
investigative powers from the planned review of ECGD-emtiuption policies in 2008° While this

reliance on criminal investigations may make sense as a general rule, its rationale isneutetmsin the
criminal process is blocked.

2. ECGD6s policy response to address f-suppetedgn br i
transactions that cannot be investigated by law enforcement authorities.

281 The December 2006 discontinuance raises several new issues for ECGD anddtsraption

policy. Questions arise in particular with regard hie tecent Typhoon sale agreement between the UK
government and the Saudi governmenivds formalised in an Undganding Document signed by the UK
Defence Secretary aride Saudi Minister of Defence and Aviation on 21 December 2005. BAE Systems
was designated Prime Contractor for the new prograrAnfiermal Letter of Offer and Acceptance (LOA)

for the supply of theaircraft was signed by the two Governments in September 2007. The sale thus
involves understandings or agreements both before and after the discontinuance of the criminal case.
ECGD has extended coverage to the 2007 Typhoon contract, whietigpesttheliscontinuance.

282. First, and most broadly, there is the policy question of the appropriate export credit policy with
regard to exports to countries whose senior officials have interfered with UK criminal investgat
foreign bribery. The continuing provision of export credit support for exports to such countries under the
same conditions as for other countries may not be consistent with a genefaieigui bribery policy.

There is no evidence that ECGD hassidered this question to date.

189 See The Governmentds Response to Recommendati ons n

Fifth Report of the 200086 Session published on 25 July200Ex port Credi t s Guar ant ece
bribery rules (fAthe [ 2s0i0d9]r arteivoine wo fwiplols sniobtl ei ncchl aundge
enable it to assume regulatory and investigatory powers as the Government does not accept the relevant
recommendatiod Jwww.publications.parliament.uk/pa/cm200506/cmselect/cmtrdind/1670/167005.htm
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283 Second, if support is still to be provided under some circumstances where there is risk of foreign
interference with UK criminal proceedingssecondmore technical policgueston relates to who should

bear the risk of financial loss if there is alleged bribery by a client or someone acting on its behalf in
relation to an insured contraafter the insurance is issyedut it cannot be proved in court because
investigation is pecludedunder UK lawby national securitypr other concerns unrelated to the merits
Given the current standard which requires a convictiomadaission of bribery, it would appear that this

risk mayremain with ECGD which may not be appropriate.

284 A variety of approaches could be consideredagiteration could be given to requiring clauses

that would seek to excludmverage in the event ahyforeign government interferende the future with

regard to the nely covered transactiorSuch clausesiould appear tdoe justified not only by the fight

against corruption, but also by the financial interests of the export credit agency because its recourse may
limited in the event criminal proceedings are discontinued

285 Changes could include giving ECGD the power to terminate its support or seek rdoourse
defined circumstance3hey could also include a requirement that insured contia@ppropriate cases
expresshclarif 'yt h aonfidemtialityd uiiderstandingssuch as those thatere alleged to be implicit in
the Al Yamamah arrangemerghould be understood by all parties not to affect normal UK criminal
proceedings® They could provide ECGD with special audit antiestrights if the criminal process is
terminated other than on the merits.

286. Discussions at the esite visit made clear th&CGD has not to datgiven any consideration to
policies of this nature Accordingly, & en under -B00Gddritracts, maanpany that benefits
from a discontinuance may well be able to claim on its ECGD export credit insurance even if there are
serious reasons to believe bribery has occurred.

287. As the UK notes, the006 OECD Recommendation on Bribery and Officially Supported Export
Credits does notexplicitly address situations where investigations into allegations of bribery are
discontinued other than on the merits or where prosecution jgossible for other factors, suchegiry

of the statute of limitationsHo we v er , it does recommend generall"
measures to deter bribery in international busi ne
exaniners consider that a pextive antibribery policy should examine appropriate measures to address
situations of concern even where they are not expressly identified in the 2006 Recommendation.

Commentary:

The lead examiners are seriously concerned abthe lack of evidence of any response by ECGD
to the seriousallegations of briberyrelated fraudrelating to the Al Yamamaltontracts. The lead
examinersinvite the UK government to provide information in this regaial a manner that does
not require anydisclosure of commercial information disclosed by a client of the agency.

The examiners note that ECGD considers that it does not have any investigative powers and that it
principally relies in this regard on the criminal law enforcement agencies. Redaron the
criminal law enforcement authorities is not appropriate where a criminal investigation is blocked
for reasons other than the merit$n such cases, the lead examiners consider that ECGD should
makevigoroususe ofall of its powers to review thsituation, including notably its audit powers.
Contracting policies should be reviewed to determine if additional powers should be available to
the ECGD in such cases.

190 Seee.g, Bundle at 136; House of Lords Judgement §§ 3, 13.
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Threats by foreign states that interfere with criminal law proceedings in foreign bnybeases
raise numerous additional issues for ECGD. The lead examiners are concerned about the limited
information made available in this area by the UK authoritieshdy recommend that ECGD take

all necessary measuresncluding enhanced due diligence wheappropriate,to ensure that
applicants for export credit support, or anyone acting on their behalf, have not engageand

will not engage inforeign briberyor foreign-bribery-related fraud against ECGD. Such measures
should address in particulathe issues raised by cases where criminal proceedings may be blocked
for reasons unrelated to the merits.

K. RECOMMENDATIONS OF THE WORKING GROUP AND FO LLOW UP

The Working Group is disappointed and seriously concerned with the unsatisfactory implementagon of
Convention by the UK. The continued failure of the UK to address deficiencies in its laws on bribery of
foreign public officials and on corporate liability for foreign bribery has hindered investigations. The
Working Group reiterates its previous 20@)05 and 2007 recommendations that the UK enact new
foreign bribery legislation at the earliest possible date. The Group also strongly regrets the uncertainty
about the UKG6s commit ment to establish aththeef f ect
Convention, as recommended in 2005, and urges the UK to adopt appropriate lagisladionatter of

high priority.

The Working Group recognises that the UK government has takenreseawires to strengthen the fight

against foreign bribery ambtesa first convictionin September 2008r foreign briberyin international

business transactionk also notes theecent UK anticorruption strategyo improve and strengthen the

UK6s | aw and structures to t ac ldédandfstmouldebe dealt whhras ber vy
a matter of political priority.

The Working Groupunderstandshat the Law Commission will deliver its final report in November 2008
and that the Government will publish a draft bill forfegislative scrutiny early nextear. The Working
Group expects that a bill be introdudadParliament in 2009.

The Working Groupbs pr i ddKiwitl gnact new legislatieneon foreigm bribarys ur e
which is effective and comprehensive (including on liability of lggabkons)In this context, the Working
Groupwill seek to confer with the Law Commission about this Report and the concerns raised therein prior
to the Commi ssionbs publ i cat iwelecomentlieinvitatisn ofrthe K r t . I
govermment to discuss the content of the Law Commission report soon afterlicapab in order to fully

appise the UKof the views of the Working Group before a draft bill is submitted forlgyeslative
scrutiny. The modalities of such discussion will de® be agreed between the United Kingdom and the
Management Group.

In addition, in light of the numerous issues of serious concern, the Working Group requests the UK to
provide a written report olegislative progress at each Working Group meeting andrkes the right to

carry out followup visits to the UK as it deems appropriate. The Working Group may also take further
appropriate action after it considers the reportany onsite visits
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The Working Group stresses tHatling to enact effective andomprehensive legislation undermines the
credibility of theUK legal framework and potentially triggers the need for increased due diligence over
UK companiesy their commercial partners or Multilateral Development Banks.

In light of the above and based its findings regardingthdKé s 1 mpl ement ati on of t
the Revised Recommendation, the Working Group also (i) makes the following recommendattiiens to
UK under part I; and (ii) will follow up the issues in part Il when there is sufficelavant practice.

Partl. Recommendations

1. Regarding theffence of foreign briberythe Working Group recommends that the UK:

(a) enact effective and modern foreign bribery legislation in accordance with the Convention at
the earliest possible date and amaiter of high priority (Convention Article 1);

(b) ensure, in particular, that such legislatitomes not permiprincipal consengs a defence to
foreign bribery and criminalises extraterritorial foreign bribery committed through an
intermediary who is not @K national (Convention Article 1).

2. Regarding thdiability of legal personsthe Working Group recommends that the UK adopt on a
high priority basis appropriate legislation to achieve effective corporate liability for foreign bribery
(Convention Articls 2 and 3).

3. Regardingurisdiction over foreign bribery casethe Working Group recommends that tis:

(a) satisfy the Working Group, by enacting legislation or otherwise, tHa&dtestablished a
broadterritorial basis for jurisdiction thatoes not requé an extensive physical connection
to the bribery actConvention Article 4(1))

(b) enact legislation to establish, for foreign bribery cases, nationality jurisdiction over legal
persons incorporated in th@rown Dependencieand Overseas Territorie§Convention
Article 4(2)).

4, Regarding thepplication of Article 5the Working Group recommends that the UK:

(a) take all necessary measures to ensure that Article 5 applies effectively to investigators and
prosecutors at all stages of a foreign bribery investigadioprosecution, and in respect of
all investigative and prosecutorial decisions including those made by the SFO, police and
Attorney General (Convention Article 5);

(b) ensure that all relevant parts of the government are fully aware of their duty to thspect
principles in Article 5 so that they can assist investigators and prosecutors to act in
accordance with that ArticlgConvention Article 5)

5. Regarding theinvestigation and prosecutioaf foreign bribery cases, the Working Group
recommends that thek

(@) ensure¢ hat the Attorney Generaldéds superintende
directions to the Director in individual foreign bribery cases, alminate the statutory
requirements for the Attorney General to consent to prosecutionsr@frfobribery
(ConventionArticle 5; Revised Recommendation Paragraphs | and Il);
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6.

In).
7.

Part II.

(b)

(©)

(d)

(e)

take steps to ensure that the SFO can obtain access to information that may be relevant to a
foreign briberyinvestigation and which is held by thational Audit Office taxauthorities

in the Crown Dependenciemd Overseas Territoriesand other UK government agencies
(Revised Recommendation Paragraphs | and Il);

include the foreign bribery offence within the scope of the current reform efforts to make its
system of plea igaining more effectivéRevised Recommendation Paragraphs | and I1);

improve the ability othe Crown DependenciesidOverseas Territorie® provide MLA to

the UK, including by eliminating formal requirements and increasing the available
resources; ensing that the Overseas Territorieadopt, and encouraginthe Crown
Dependenciedo adopt, foreign bribery legislation, and analysing the causes of delay
(Convention Article 9; Revised Recommendation Paragraphs I, Il.vii and VII)

consider reopening the A Yamamah investigation if the UK were satisfied that the
circumstances that led to the decision to discontinue the investigation sufficiently changed
(Convention Article 5)

Regardingresourcedor foreign bribery cases, the Working Group recommends ttteatUK
ensure that the SF@nd the relevant investigative agencies hawfficient human and financial resources
so ado carry out their roleeffectivelyin foreign bribery caseiRevised Recommendation Paragraphs | and

Regardingexport credits the Working Group recommends th&ixport Credits Guarantee
Department (ECGD)

@)

(b)

in any case where a criminal investigation into a transaction supported by ECGD has been
blocked for reasons other than on the merits, make vigorous use of all of its powers,
including notably its audit powers, to investigate whether the transaction involves foreign
bribery (Convention Article 3(4), Revised Recommendation Paragraph I);

review its general contracting policies for future transactions to address policy issues raised
by cases that cannot be investigated by criminal law enforcement authorities (Convention
Article 3(4), Revised Recommendation Paragraph 1)

Follow-up by the Working Group

The Working Group will follow up on the issues below, as practice developgjénto assess:

@)

(b)

(©)

the rules for appointing and removing the SFO Director, and the powers of the Attorney
General and SFO Director in foreign bribery cases (Convention Article 5; Revised
Recommendation Paragraphs | and Il);

the results of active eviel Kfdhe disclosoré regirfar ipnesgcutorsn
complex commercial cases as they apply to foreign bribery and the need for resources in
such cases (Revised Recommendation Paragraphs | and I1);

the use of caperative witnesses and deferred pcosen of companies in foreign bribery
cases (Revised Recommendation Paragraphs | and II).
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ANNEX 1 - PARTICIPANTS IN THE ON-SITE VISIT

Foreign and Commonwealth Office
Department for Business, Enterprise and Regulatory Reform
Serious Fraud Office

AttorneyGener al 6 s Of fi ce
Ministry of Justice

Home Office

Crown Prosecution Service

Serious Organised Crime Agency

City of London Police

Association of Chief Police Officers
Export Credit Guarantee Department

HM Treasury

Department for International Development
Cabinet Office

Law Commission

Criminal court judges

Criminal and corporate lawyers

Large UK company

Business associations

Academics

Non-governmental orgasations
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ANNEX 2 - PRINCIPAL ACRONYMS A ND ABBREVIATIONS

AG Attorney General

AGO Attorney fReneral 6s Of

ATCSA  Anti-Terrorism, Crime and Security Act 2001

BERR Department for Business Enterprise and Regulatory Reform
BVI British Virgin Islands

CDs Crown Dependencies

CHIS covert human intelligence sousce

CJA 1987 Criminal Justice Act 1987
COLP City of London Police

CPS Crown Prosecuting Service

DFID Department for International Development
DPP Director of Public Prosecutions

ECGD Export Credits Guarantee Department
FCO Foreign and Commonwealth Office

FSA Financial Services Authority

FSC Financial Service€ommission (British Virgin Islands)
GBP pound sterling

ICJ International Court of Justice

MDP Ministry of Defence Police

MLA mutual legal assistance

MOD Ministry of Defence

MOU memorandum of understanding

NAO National Audit Office

NGO non-governmental orgnisation

OACU Overseas AntCorruption Unit

OTs Overseas Territories

PACE Police and Criminal Evidence Act

SFO Serious Fraud Office

SOCA Special Organised Crime Agency

SOCPA  Serious Organised Crime and Police Act 2005

UK United Kingdom

WGB OECD Working Goup on Bribery in International Business Transactions
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ANNEX 3 - INVESTIGATIVE AGENCI ES

Serious Fraud Office (SFO)

1 TheSFOis a Government department headed by a Director under the supdsicte of the Attorney
General. Itinvestigats and prosecutecases which appear to its Director fimvolve serious and
complex fraud ( CLI3) A

T The SFO dvet 9allfofeigmbribery alégation® deteemme whether to proceddl law
enforcementagencies are instructed to forward falteign briberyallegations to the SFQhe SFO
maintains a register of all such allegations.

1 If, after vetting,the SFO takeon a case itselthe investigation team wittompriselawyers, financial
investigdors, and police officers. Officers are generally drawn from @ity of London Polie
Overseas AntCorruption Unit (COLP OACU), except as described beldWwe SFO also retains
outside barrister® prosecute its cases.

91 If the SFO decides ndb investigde an allegation itself, the case can be investigated by other police
agencies as described below.

Ministry of Defence Police (MDP)

1 The MDPis a civil police force that is part of the Ministry of Defence (MOD)eplaces theCOLP
OACU as the police fore in foreign bribery cases if the allegations are agdt3D employees or
defence contracts to which the MOD is a party.

Local police

1 The 43 separate local police forces in England and Watedheavily focused on local concerns
However,in theorycouldbe called on tinvestigate foreign bribery inonSFO and noitMDP cases

1 Where the allegation involves a UK incorporated body, it would be the force where its registered office
is located. Where the allegation is against a UK national (and no incoptedy is involved), it
would be the force where his last known UK address is lochitgutactice, the key agency may be the
COLP, which has jurisdiction throughout England and Wales.

Serious Organised Crime Agency (SOCA)

1 The SOCA is responsible fopreventing and detecting serious organised criR®CA has special
investigative powershich can be used to investigatiery and corruption offences.

1 However, SOCA can only investigaseispectederious or complex fraud with the agreement of the
SFO or if he SFO declines to act.

Metropolitan Police Proceeds of Crime Team

1 The team investigates money laundering through the UK financial sysyepolitically exposed
personsThe unit could conceivably provide useful information to foreign bribery investigatio

Crown Prosecution Service (CPS)

1 The CPSis the main prosecutorial authority in England and Wdtes headed by the Director of
Public Prosecutions (DPP) who is appointed by the Attorney General.

9 lts traditionally limited role in the police investitions has become much more active, especially in
complex cases. Nonetheless, the police still maintain control over the investigation.
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ANNEX 4 - EXCERPTS FROM RELEVA NT LEGISLATION

Prevention of Corruption Act 1906
1 Punishment of corrupt transactions withagents

(1) If any agent corruptly accepts or obtains, or agrees to accept or attempts to obtain, frorecemygrenimself or for any other
person, any gift or consideration as an inducement or reward for doing or forbearing to do, or for havihg péissing of this
Act done or forborne to do, any act in relation to his principal's affairs or business, or for showing or forbearingfavairoor
disfavour to any person in relation to his principal's affairs or business; or

If any person corrupflgives or agrees to give or offers any gift or consideration to any agentratuaement or reward for doing
or forbearing to do, or for having after the passing of this Act donerloorfoe to do, any act in relation to his principal's affairs or
busiress, or for showing or forbearing to show favour or disfavour to any person in relation to his principal's affairs & lousines

If any person knowingly gives to any agent, or if any agent knowingly uses with intent to deceivendimaprany receipt,
account, or other document in respect of which the principal is interested, and which contains any statement which is false o
erroneous or defective in any material particular, and which to his knowledge is intended to mislead the principal;

he shall beyuilty of a misdemeanour, and shall be liable

(@) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fineeediry the statutory
maximum, or to both; and

(b) on conviction on indictment, to imprisonment for a term meeeding 7 years or to a fine, or to both.

(2) For the purposes of this Act the expression "consideration" includes valuable consideration of any kind; the exqgession "
includes any person employed by or acting for another; and the expressiorpgitimaludes an employer.

(3) A person serving under the Crown or under any corporation or any borough, counstrictr aiuncil, or any board of
guardians, is an agent within the meaning of this Act.

(4) For the purposes of this Act it is immaterfal i

(a) the principal's affairs or business have no connection with the United Kingdom anddaretet in a country or territory
outside the United Kingdom;

(b) the agent's functions have no connection with the United Kingdom and are carried outritryaaraierritory outside the
United Kingdom.

2 Prosecution of offences

(1) A prosecution for an offence under this Act shall not be instituted without the consent, in England of the-GSitoeray.

Public Bodies Corrupt Practices Act 1889
1 Corruption in office a misdemeanor

(1) Every person who shall by himself or by or in conjunction with any other person, corruptly solicit or receive, oo agree t
receive, for himself, or for any other person, any gift, loan, fee, reward, or advantage whatevedasesmneint to, or reward for,

or otherwise on account of any member, officer, or servant of a public body as in this Act defined, doing or forbearing to do
anything in respect of any matter or transaction whatsoever, actual or proposed, in which thelissidghyus concerned, shall

be guilty of a misdemeanor.

(2) Every person who shall by himself or by or in conjunction with any other person corruptly give, promise, or offet, any gif
loan, fee, reward, or advantage whatsoever to any person, whethbe fberefit of that person or of another person, as an
inducement to or reward for or otherwise on account of any member, officer, or servant of any public body as in thiseAct defi
doing or forbearing to do anything in respect of any matter or traosastiatsoever, actual or proposed, in which such public
body as aforesaid is concerned, shall be guilty of a misdemeanor.

2 Penalty for offences
Any person on conviction for offending as aforesaid shall, at the discretion of the court before whichmhietisd;e
(a) be liable-

(i) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory
maximum, or to both; and
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(i) on conviction on indictment, to imprisonment for a term not exceeding 7 yetrsadine, or to both; and

(b) in addition be liable to be ordered to pay to such body, and in such manner as the court directs, the amountamyalue of
gift, loan, fee, or reward received by him or any part thereof; and

(c) be liable to be adjudged mgable of being elected or appointed to any public office for five years from the date of his
conviction, and to forfeit any such office held by him at the time of his ctborj and

(d) in the event of a second conviction for a like offence he shaliddition to the foregoing pehies, be liable to be

adjudged to be for ever incapable of holding any public office, and to be incapable for five years of being registered as an

elector, or voting at an election either of members to serve in Parliameft members of any public body, and the
enactments for preventing the voting and segtion of persons declared by reason of corrupt practices to be incapable of
voting shall apply to a person adjudged in pursuance of this section to be incapablegofaviatin

(e) if such person is an officer or servant in the employ of any public body upon such conviction he shall, at the discretion
the court, be liable to forfeit his right and claim to any compensation r@igmeto which he would otherwise have been
entitled.

4 Restriction on prosecution
(1) A prosecution for an offence under this Act shall not be instituted except by or with the consent of the-GStoeray.

(2) In this section the expression "Attorney General" means the Attorney or SoliciteraGien Ergland, and as respects Scotland
means the Lord Advocate.

7 Interpretation
In this Act-

The expression "public body" means any council of a county or county of a city or town, any council of a municipal borough,
also any board, commissionersles¢ vestry, or other body which has power to act under and for the purposes of any Act
relating to local government, or the public health, or to poor law or otherwise to administer money raised by rates in
pursuance of any public general Act, and inclugles body which exists in a country or territory outside the United Kingdom
and is equivalent to any body described above:

The expression "public office" means any office or employment of a person as a member, officer, or servant of such public
body:

The epression "person” includes a body of persons, corporate or unincorporate:

The expression "advantage" includes any office or dignity, and any forbearance to demand any money or money's worth or

valuable thing, and includes any aid, vote, consent, or imfkieor pretended aid, vote, consent, or influence, and also
includes any promise or procurement of or agreement or eogieto procure, or the holding out of any expectation of any
gift, loan, fee, reward, or advantage, afole defined.

Anti -terrorism, Crime and Security Act 2001

Part 12 Bribery and Corruption

109 Bribery and corruption committed outside the UK

(1) This section applies-i

(a) a national of the United Kingdom or a body incorporated under the law of any part of the United Kingdonyithirg a
in a country or territory outside the United Kingdom, and

(b) the act would, if done in the United Kingdom, constitute a corruption offence (as defined below).
(2) In such a case
(a) the act constitutes the offence concerned, and
(b) proceeding$or the offence may be taken in the United Kingdom.
(3) These are corruption offenees
(a) any common law offence of bribery;
(b) the offences under section 1 of the Public Bodies Corrupt Practices Act 1889 (c 69) (corruption in office);

(c) the first twooffences under section 1 of the Prevention of Corruption Act 1906 (c 34) (bribes obtained by or given to
agents).
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(4) A national of the United Kingdom is an individual whe is
(a) a British citizen, a British overseas territories citizen, a British Nalti@verseas) or a British Overseas citizen,
(b) a person who under the British Nationality Act 1981 (c 61) is a British subject, or
(c) a British protected person within the meaning of that Act.

110 Presumption of corruption not to apply

Section 2 of thérevention of Corruption Act 1916 (c 64) (presumption of corruption in certain cases) is not to apply in relation to
anything which would not be an offence apart from section 108 or section 109.

Criminal Justice Act 1987

Part | Fraud Serious Fraud Office

1 The Serious Fraud Office

(1) A Serious Fraud Office shall be constituted for England and Wales and Northern Ireland.

(2) The Attorney General shall appoint a person to be the Director of the Serious Fraud €dficed(to in this Part of this Act as
"the Director"), and he shall discharge his functions under the stgretence of the Attorney General.

(3) The Director may investigate any suspected offence which appears to him on reasonable grounds to involve seriogss or compl
fraud.

(4) The Directomay, if he thinks fit, conduct any such investigation in conjunction either withalfee r with any other person
who is, in the opinion of the Director, a proper person to be concerned in it.

(5) The Director may
(a) institute and have the conductanfy criminal proceedings which appear to him to relate to such fraud; and
(b) take over the conduct of any such proceedings at any stage.

(6) The Director shall discharge such other functions in relation to fraud as may from time to time be assigneldytthhi
Attorney General.

2 Director's investigation powers

(1) The powers of the Director under this section shall be exercisable, but only for the purposes of an investigatectiander s
above, or, on a request made by an authority entitled to madtea equest, in any case in which it appears to him that there is
good reason to do so for the purpose of #igating the affairs, or any aspect of the affairs, of any person.

(1A) The authorities entitled to request the Director to exercise hisrpander this section are

(a) the AttorneyGeneral of the Isle of Man, Jersey or Guernsey, acting under legislatiespmrding to section 1 of this Act
and having effect in the Island whose Attors@gneral makes thequest; and

(b) the Secretary dbtate acting under section 15(2) of the Crime (Internationabg@oation) Act 2003, in response to a
request received by him from a person mentioned in section 13(2) of that Act (an "overseas authority").

(1B) The Director shall not exercise his powersaorequest from the Secretary of State acting in response to a request received
from an overseas authority within subsection (1A)(b) above unless it appears to the Director on reasonable groundfeiitat the o
in respect of which he has been requestaibtain evidence imlves serious or complex fraud.

(2) The Director may by notice in writing require the person whose affairs are to be investigated ("the person undatiom/gstig
or any other person whom he has reason to believe has relevant irdortoanswer questions or otherwise furnish information
with respect to any matter relevant to the invetibg at a specified place and either at a specified time or forthwith.

(3) The Director may by notice in writing require the person under invéistigar any other person to produce at such place as
may be specified in the notice and either forthwith or at such time as may be so specified any specified documents avhich appe
the Director to relate to any matter relevant to tivestigation or apdocuments of a specified description which appear to him so
to relate; and

(a) if any such documents are produced, the Director-may
(i) take copies or extracts from them;

(i) require the person producing them to provide an explanation of any of them
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(b) if any such documents are not produced, the Director may require the person who was required to produce them to state, to
the best of his knowledge and belief, where they are.

(4) Where, on information on oath laid by a member of the Serious Frdiceé,@f justice of the peace is satisfied, in relation to
any documents, that there are reasonable grounds for believing

(a) that-
(i) a person has failed to comply with an obligation under this section to produce them;
(ii) it is not practicable to see a notice under subsection (3) above in relation to them; or
(iii) the service of such a notice in relation to them might seriously prejudice the investigation; and
(b) that they are on premises specified in the information,
he may issue such a warrastia mentioned in subsection (5) below.
(5) The warrant referred to above is a warrant authorising any constable
(a) to enter (using such force as is reasonably necessary for the purpose) and searcisés anel

(b) to take possession of any documseappearing to be documents of the description specified in the information or to take in
relation to any documents so appearing any other steps which may appear to be necessary for preserving them and preventing
interference with them.

e

(18) In this setion, "documents" includes information recorded in any form and, in relation to isiformrecorded otherwise than
in legible form, references to its production include references to producing a copy of the information in legible form ; and
"evidence" (inrelation to subsections (1A)(b), (8A), . . . and (8C) above) includes documents and other articles.

2 A Di r e cinvestigaton gpwees in relation to bribery and corruption: foreign officers etc

(1) The powers of the Director under section 2 are etgocisable for the purpose of enabling him to determine whether to start an
investigation under section 1 in a case where it appears to him that conduct to which this section applies may haee taken pla

(2) Butd

(a) the power under subsection (2) ofteet 2 is so exercisable only if it appears to the Director that for the purpose of
enabling him to make that determination it is expedient to require any person appearing to him to have relevant information t
do as mentioned in that subsection, and

(b) the power under subsection (3) of that section is so exercisable only if it appears to the Director that for that murpose it i
expedient to require any person to do as mentioned in that subsection.

(3) Accordingly, where the powers of the Director undeitiese 2 are exercisable in accordance with subsections (1) and (2)
abovéd

(a) the reference in subsection (2) of that section to the person under investigation or any other person whom tha®irector h
reason to believe has relevant information is to bd s a reference to any such person as is mentioned in subsection (2)(a)
above,

(b) the reference in subsection (3) of that section to the person under investigation or any other person is to be read as a
reference to any such person as is mentioneddsestion (2)(b) above, and

(c) any reference in subsection (2), (3) or (4) of that section to the investigation is to be read as a reference tthe maki
any such determination as is mentioned in subsection (1) above.

e

(5) This section applies to ampnduct which, as a result of section 108 of the -ertiorism, Crime and Security Act 2001
(bribery and corruption: foreign officers etc), constitutes a corruption offence (wherever committed).

(6) The following are corruption offences for the purpodehie sectiod
(a) any common law offence of bribery;
(b) the offences under section 1 of the Public Bodies Corrupt Practices Act 1889 (corruption in office); and

(c) the offences under section 1 of the Prevention of Corruption Act 1906 (corrupt tamsagéth agents).
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