Bill for the reformof a number of penal provisions on officia
crimnal offenses in the Crimnal Code and anendrment of some

provi sions of the Crimnal Code, Article 5la of the Extradition Act
and Articles 67 and 67a of the Code of Criminal Procedure, in
connection with the ratification and inplenmentation of a number of
treaties on the control of fraud and corruption (corruption | aw
reform

Bl LL

We, Beatrix, by the grace of God, Queen of the Netherlands, Princess
of Oranje Nassau, etc. etc. etc.

Do hereby greet all who shall see or hear this read, and do announce

t hat :

Havi ng considered that it is desirable and necessary to reforma
nunber of penal provisions on official crimnal offenses in the
Crimnal Code and that it is necessary to anend some provisions of the
Crimnal Code, Article 5la of the Extradition Act and Articles 67 and
67a of the Code of Crimnal Procedure, in connection with the
ratification and inplenentation of a nunber of treaties on the contro
of fraud and corruption

We, having heard the Council of State and in consultation wth
Parlianment, taking into consideration the provisions of the Statute
for the Kingdom have understood and approved, and do hereby

under stand and approve:

ARTI CLE |
The Cri m nal Code shall be anmended as foll ows:
A

In Article 4, the full stop at the end of C ause 9 shall be repl aced
by a sem -colon and the foll ow ng clauses shall be added:

“10° The of fenses described in Articles 177 and 177a, in as far as the
offence is conmmitted against a Dutch national and is a
crimnal offence pursuant to the |aw of the country where it
is commtted;

11° The of fenses described in Articles 225, 227b and 323a, in as
far as they are commtted by a person in the public service of
an international |aw organisation established in the
Net herl ands and are crim nal offenses pursuant to the | aw of
the country where they are comitted.’

B
Article 6 shall read as foll ows:

“Dutch crimnal law shall apply to

1° Dutch officials who commt one of the crines described in
Title XXVI11 of Book Two outside the Netherlands;
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C

Persons in the public service of an international |aw
organi sati on established in the Netherlands who commit the
of fenses described in Articles 362 to 364a outside the

Net her | ands."'

In Article 84, Clause 1, the phrase “All persons elected in el ections
call ed pursuant to statutory requirenents' shall be replaced by
“menbers of general representative bodies'.

D

Article 177 shall be replaced by:

“Article 177

1

Art

E

The foll owi ng offenders shall be penalised by inmprisonnment of up

to four years or a Category five fine:

1° Persons who make or offer a promse or gift, or provide or
offer a service to an official for himto act or refrain from
acting in the exercise of his function, in breach of his
official duties;

2° Persons who make or offer a promse or gift, or provide or
offer a service to an official as a result, or on the basis of
that official's acts or omssions in his present or past
function, in breach of his official duties;

Wthdrawal of the rights referred to in Article 28, O auses 1(1°),
1(2°) and 1(4°) may be ordered.

cle 177a

The foll owi ng offenders shall be penalised by inmprisonnment of up

to two years or a Category four fine:

1° Persons who make or offer a promse or gift, or provide or
offer a service to an official for himto act or refrain from
acting in the exercise of his function, but not in breach of
his official duties;

2° Persons who make or offer a promse or gift, or provide or
offer a service to an official as a result, or on the basis of
that official's acts or omssions in his present or past
function, but not in breach of his official duties;

Wthdrawal of the rights referred to in Article 28, O auses 1(1°),

1(2°) and 1(4°) nmay be ordered.’

Article 178 shall be anended as fol | ows:

1

The foll owi ng phrase shall be included in Clause 1, after the
words: “nake or offer a promse or gift': “or provide or offer a
service'.

In Clause 1, the word “**' shall be inserted after the word
“influence'.



3. In Clause 2, the words “or who is provided with or offered that
service' shall be inserted after the words “is nmde'.

F

After Article 178, a new Article shall be inserted, reading as
fol |l ows:

“Article 178a

1. For the purposes of Articles 177 and 177a, persons in the public
service of a foreign state or an international |aw organisation
shall be deened to be equivalent to officials.

2. For the purposes of Article 177, Cause 1(2° and 177a,

Clause 1(2°), former officials shall be deened to be equivalent to
of ficials.

3. The term judge', as defined in Article 178, is deened to include
a judge of a foreign state or an international |aw organisation.'

G
A new Article shall be inserted after Article 223, reading as foll ows:
"Article 323a

A person who deliberately and unlawfully m sappropri ates a subsidy

i ssues for a specific purpose by or on behalf of the European
Conmunities for purposes other than that for which it was issued,
shal | be penalised by inprisonnent of up to three years of a Category
5 fine.'

H
Articles 362 to 364 shall be replaced bhy:
Article 362

A sentence of up to two years inprisonnent or a Category 5 fine shal
be i mposed on an official who:

1° Accepts a gift, promse or service, if he knows or can reasonably
be expected to assune that these were made, provided or offered
to himin order for himto act or refrain fromacting in the
exercise of his function, but not in breach of his officia
duti es.

2° Accepts a gift, prom se or service, if he knows or can reasonably
be expected to assune that these were made, provided or offered
to himas a result of, or on the basis of his acts or om ssions
in his current or past function, which were not in breach of his
official duties.

3° Requests a gift, promse or service in order for himto act or
refrain fromacting in the exercise of his function, but not in
breach of his official duties.



4° Requests a gift, prom se or service as a result of, or on the
basis of his acts or omissions in his current or past function,
which were not in breach of his official duties.

Article 363

A sentence of up to four years inprisonnment or a Category 5 fine shal
be i mposed on an official who:

1° Accepts a gift, prom se or service, if he knows or can reasonably
be expected to assune that these were nade, provided or offered
to himin order for himto act or refrain fromacting in the
exercise of his function, in breach of his official duties.

2° Accepts a gift, promse or service, if he knows or can reasonably
be expected to assune that these were nade, provided or offered
to himas a result of, or on the basis of his acts or om ssions
in his current or past function, in breach of his officia
duties.

3° Requests a gift, prom se or service in order for himto act or
refrain fromacting in the exercise of his function, in breach of
his official duties.

4° Requests a gift, prom se or service as a result of, or on the
basis of his acts or om ssions in his current or past function,
in breach of his official duties.

Article 364

1° A judge who accepts a gift, promse or service, if he knows or
can reasonably be expected to assune that these were made,
provided or offered to himin order to influence his decision in
a case subjected to his judgenent, shall be penalised by a prison
sentence of up to nine years or a Category 5 fine.

2° A judge who requests a gift, prom se or service in order to
i nfluence his decision in a case subjected to his judgenent,
shal | be penalised by a prison sentence of up to nine years or a
Category 5 fine.

3° A judge who accepts a gift, promise or service, if he knows or
can reasonably be expected to assune that these were made,
provided or offered to himin order to obtain a conviction in
crimnal proceedings, shall be penalised by a prison sentence of
up to twelve years or a Category 5 fine.

4° A judge who requests a gift, prom se or service in order to
persuade himto obtain a conviction in crimnal proceedings shal
be penalised by a prison sentence of up to twelve years or a
Category 5 fine.

Article 364a
1. For the purposes of Articles 362 and 363, persons in the public

service of a foreign state or an international |aw organisation
shal |l be deenmed to be equivalent to officials.



2. For the purposes of Article 362, C auses 2° and 4°, and

Article 363, Clauses 2° and 4°, fornmer officials shall be deemed
to be equivalent to officials.

3. The term judge', as referred to in Article 364, is deened to
include a judge of a foreign state or an international |aw
or gani sati on.

|
Article 380 shall be anended to read as foll ows:

Article 380

1. Wthdrawal of the rights referred to in Article 28, C ause 1(3°),
may be ordered in the event of conviction of one of the offenses
described in Articles 355, 357 and 358.

2. Wthdrawal of the rights referred to in Article 28, C ause 1(3°),
may be ordered in the event of conviction of one of the offenses
described in Articles 362 and 363 if the convicted person is a
M nister, State Secretary, Queen's Comm ssioner, Menber of a
Provi nci al Executive, Mayor or Al derman or nenber of a genera
representative body.

3. Wthdrawal of the rights referred to in Article 28, O ause 1(4°),
may be ordered in the event of conviction of one of the offenses
described in Articles 359, 362 to 364, 366, 373, final C ause and
379, Cause 1

ARTI CLE 1|
The Extradition Act shall be anmended as fol |l ows:

The full stop at the end of Article 51a, Cause 2, shall be repl aced
by a sem -colon and the foll owi ng section shall be added:

- The offenses that are crimnalised pursuant to Articles 177 and
177a of the Crimnal Code, in as far as they are covered by the
definition contained in Article 1(1) and 1(2) of the Convention
on Conbating Bribery of Foreign Public Oficials in Internationa
Busi ness Transactions (Book of Treaties 1998, 54).

ARTI CLE 111
The Code of Crimnal Procedure shall be anended as foll ows:

1. The figure "323a' shall be inserted in Article 67, Clause 1b
after the figure ~321'.

2. The figure 323a' shall be inserted in Article 67a, O ause 2(3°),
after the figure ~322'.



ARTI CLE IV

This Act shall take effect as of a date to be determ ned by Roya
Decr ee.

Do hereby charge and order that this shall be published in the State
Gazette and that all Mnistries, authorities, boards and officials
concerned shall ensure its faithful inplenentation

As given

The M nister of Justice
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NOTES
1. GENERAL SECTI ON
1.1 Introduction

If a denocratic society is to function well, it is inmportant that
citizens have confidence in public administration. This confidence is
damaged i f governnent enpl oyees or public officials conduct thensel ves
reprehensively. It is precisely fromthese persons that a high
standard of loyalty and conmitnent to public affairs is expected.

Ef fective action against the existence of weaknesses in public

admi ni stration nust therefore be possible, at both the national and

i nternational |evels.

Since the early 1990s, the government has pursued an active integrity
policy. The “Public Sector Integrity' paper of 25 October 1993 (Second
Chanber Documents, 1993/94, 23 400 VII, No. 11) and the subsequent
progress reports present a good picture of this. The policy is based
on three nmeans to pronote integrity. Firstly, there is the persona
integrity of officials, administrators and politicians. Secondly,
there is the integrity within an organisation, which relates to

i nternal processes and procedures, and finally, integrity in the

rel ati ons between public administration and third parties forms a
third nethod.

This Bill focuses on control of the personal integrity of officials
and their relations with third parties. It ainms to tighten and expand
the rules in order to allow effective crimnal proceedi ngs agai nst

t hose who damage confidence in public adm nistration, where necessary.
These may be governnent representatives who overstep the linits of
integrity for reasons of personal gain, but may al so be persons
out si de governnent, who incite such reprehensible conduct and
therefore require correction thensel ves.

There are two other, nmore concrete factual underlying reasons for the
preparation of this Bill. Firstly, in practice, there has proved to be
a need for broader crimnal law instrunents to address bribery cases
in recent years. Particularly in the Den Bosch area of jurisdiction
where a nunber of sensational corruption cases have arisen in the
fairly recent past, it has become clear that the current |ega
instruments fall short in sone respects. On the basis of the
experience gained in these cases, the Department of Public
Prosecutions drew up a paper containing reconmendations for |ega
reforns in relation to corruption. This paper is one source for the
amendnments included in this Bill. This is discussed in nore detail in
Section 1.2 of these Notes.



Secondly, this Bill results froma nunber of international conventions
signed with a view of inproved control of corruption and fraud (see

al so Second Chamber O ficial Reports, 1997/98, Pgs. 1047-1048). These
are the Convention signed on 26 July 1995 in Brussels, drawn up on the
basis of Article K 3 of the Treaty on European Union, on the
protection of the European Communities' financial interests (Book of
Treaties 1995, 289); the (First) Protocol to this Convention, signed
on 27 Septenber 1996 (Book of Treaties 1996, 330) and the Conventi on
on Conbating Bribery of Foreign Public Oficials in Internationa

Busi ness Transactions, signed on 17 Decenber 1997 in Paris (Book of
Treaties 1998, 54). The ratification of these internationa

i nstruments has consequences for Dutch law. in order to conply with
the various conmtnents of these conventions, the Crim nal Code and
the Extradition Act nmust be amended. This Bill serves to facilitate

t hese amendnents, which are discussed in nore detail in Section 1.3 of
these Notes. The ratification of the conventions provides for a
separate Ratification Bill which is submitted together with this Bill.

A draft version of this Bill was presented to the Netherlands Justice
Associ ation, the Board of Procurators General and the Netherlands Bar
Associ ation for advice. The reconmendati ons of these organisations are
incorporated in the Bill. Sections of the Bill or these Notes that are
still at variance with the recommendati ons are discussed in nore
detail bel ow.

1.2 Legal reforns relating to bribery froma national point of view
1.2.1 Ceneral

As nentioned in the Introduction to these Notes, this Bill contains a
nunber of proposed anendments of Titles VIII and XXVIII of Book 2 of
the Crimnal Code, resulting fromrequirements in national enforcenent
practice. These amendnents are |argely based on an internal advisory
report fromthe Board of Procurators General, of 3 March 1998. It
appears that existing crimnal provisions on bribery are not workabl e
in all respects and that in sone cases, cannot be applied in
situations that are generally regarded as reprehensible and deserving
of puni shment. For these reasons, the reconmendations of the
Department of Public Prosecutions raise questions about parts of the
exi sting crimnal provisions relating to bribery. Critical reappraisa
of sonme elenents of the definition of offenses is called for, as well
as for the level of crimnality that currently applies for sone

bri bery of fenses. These aspects will be discussed in nore det ai

bel ow, together with sone proposals for |egal anendments. For the sake
of compl eteness, this is preceded by a brief description of the
significance of the existing Articles 177, 362 and 363 of the Crim na
Code.



1.2.2 Existing crimnal provisions on bribery

The first sentence and Cl ause 1° of Article 177 of the Criminal Code

i nposes criminal penalties on all persons who make or offer a promnise
or gift to an official for himto act or refrain fromacting in the
exercise of his function, in breach of his official duties. This
provi sion concerns active bribery, directed at an official's future
action. The second variant of active corruption concerns the

of ficial's past conduct. Penalisation of this offence is laid down in

the first sentence and Cl ause 2° of Article 177 of the Criminal Code,
whi ch i nposes crimnal penalties on all persons who nake or offer a
promi se or gift to an official as a result, or on the basis of that
official's acts or om ssions in his present or past function, in
breach of his official duties.

Articles 362 and 363 of the Crimnal Code nake forns of passive
bribery a crimnal offence. Article 362 of the Criminal Code inposes a
sentence of up to three nonths inprisonment on an official who accepts
a gift or pronmise, knowing that these are nmade or offered to himin
order for himto act or refrain fromacting in the exercise of his
function, but not in breach of his official duties. An official who
accepts a gift or promise, if he knows that these are nade or offered
to himin order for himto act or refrain fromacting in the exercise
of his function in breach of his official duties faces a heavier

sent ence.

The Criminal Code does not define the acceptance of gifts or pronises
after the event, as a result, or on the basis of an official's acts or
omi ssions in his present or past function, but not in breach of his
official duties, as a form of passive bribery which is a crimnna

of fence. This conduct is a crimnal offence if the official accepts
the gift or promi se, knowi ng that these are nmade as a result, or on
the basis of his acts or omissions in his function and in breach of
his official duties. This is laid down in the first sentence and

Clause 2° of Article 363 of the Crimnal Code. Finally, reference can
be made here to Articles 178 and 364 of the Crinminal Code. These
Articles relate to specific forms of bribery involving judges.

1.2.3 Some elerments of crimnal offenses and anendnment proposals
“gift or prom se

In the jurisprudence and the literature, the naking or acceptance of a
gift or promise is deened to refer to the actual acceptance of

sonet hing that has a value for the recipient (Supreme Court, 25 Apri
1916, Netherlands Jurisprudence 1916, 551). The nmmki ng or acceptance
of a promise refers to sonething that will be perfornmed in favour of
the official, directly or through an internediary, in the future
(Suprene Court, 21 Cctober 1915, Netherlands Juri sprudence 1916,
1128). The advantage need not consist of nobney, goods or perfornmances
alone. It may also be of a non-material nature, such as the provision
of a decoration or the recei pt of sexual favours (Suprene Court,

31 May 1994, Netherlands Jurisprudence 1994, 673).



Two issues play a role in these elenents of the crimnal offence.
Firstly, practice has shown that these definition cannot, or at |east,
not automatically, be deemed to include the offer or acceptance of
services. As such, participation in “freebie trips' providing a
hol i day bungal ow for a “soft price' or offering a Supervisory Board
position for proven services prove to present difficulties in
qualification as gifts or prom ses, although these forms of
preferential treatnment are equally reprehensible in the sane

ci rcunstances. For this reason, the Bill proposes to add the term
“service' to the “gift or promse' elenent of the crimnal offence, to
ensure penalisation of the provision, offer or acceptance of these
advantages with the intention or know edge referred to in the rel evant
Articles.

The second i ssue concerns the question of what is an is not an

adm ssible gift or pronmise. There have been calls for greater
transparency on this issue, for exanple by including a distinguishing
criterion in the |aw between crimnal gifts and the usual socia
“bagatelle' gifts which are generally accepted as not being

inadm ssible. It is doubtful whether this would actually create
greater transparency: such a criteriumwould have to be objective, for
exanple by linking it with a financial (counter)value or with the use
of words such as “a gift or prom se of significance'. The probl ens
that can then arise are either of a different order (in relation to
inflation, changes in standards) or of the same order (a "“bagatelle’
gift versus a gift of significance). For these reasons, a decision was
made not to propose any further definition of a gift or prom se on the
basis of which (in)adm ssibility could be deduced. In the Notes to the
draft Bill, | notes that the Departnent of Public Prosecutions could,
if necessary, take self-steering action by announci ng guidelines on
this issue. | still take the sanme view, despite the preference
expressed by the Board of Procurators General for a further definition
at the statutory level. In ny view, guidelines in this field are to be
preferred, because they are sinpler to adjust to changing socia
realities. Furthernore, with regard to the detection and prosecution
of corruption in the Netherlands itself, one could take the view that
there is no need to draw up guidelines. After all, there are no
guidelines in this area at present, and the right enphases are pl aced
via prudent prosecution decisions by the public prosecutors.

Attention can also be drawn to the following at this point. Inits
recommendations on the Bill, the Netherlands Bar Association raised
the point that the fornulation of the proposed Articles 363 to 364
could give rise to debate on whether a favour is granted in a private
capacity, for exanple because an official is the chairnan of a pigeon
racing society in his free time. According to the Bar, the nature of
the crime justifies a relevant relationship with the status of the
official or his official performance. In order to renove this
uncertainty, the Bar recomends that the word “official' (or judge) is
noved in Articles 362 to 364, in order to create a closer relationship
between the official's capacity and preferential treatnent.

10



I have not adopted this recomendati on, because in practice - after
all, the sentence structure of the existing crimnal provisions is
exactly the sane - there has been no evi dence of m sunderstandi ng.
Per haps superfluously, it should be noted that whether an officia
accepts a gift or promise in an official capacity is not relevant for
the purposes of his crimnal liability (see Suprenme Court 10 Apri
1893, Ref. W 6333).

“official’

The term "official' is broadly interpreted in the jurisprudence. It
refers to every person who is appointed to a public function by public
authorities, in order to performpart of the duties of the State or
its bodies (see Suprene Court 30 January 1994, Ref. W9149), Suprene
Court 1 January 1992, NJ 1993, 354 and Supreme Court 4 February 1995,
NJ 1995, 620). Article 84 of the Crimnal Code states who is deened to
be covered by the term official'. This includes persons who are

el ected as Menbers of Parliament or of nunicipal councils.

Despite the fact that the term official' is broadly interpreted in
crimnal law, there prove to be situations relating to this elenent of
an offence that obstruct crimnal prosecutions. This is the case if an
of ficial changes jobs after performng the required acts, and collects
the rewards after this change of job. In this case, it cannot be
clainmed automatically that he accepted a gift or promise "as an
official', i.e. in the position in which he perfornmed the act, for
which he was "paid later. Likew se, a forner official who has now
retired can evade prosecution if he receives the rewards only after
his retirement or after losing his official status. After all, at the
ti me when he accepts the gift or promise, he is no | onger an official

Similar problens arise in the case of future officials who can be
bribed in advance, without being liable to crininal prosecution
providing that they accept the rewards before they enter into service
as an official. However, there is also a difference, because these
people are not in a position, when they accept a pronmise or gift, to
violate in an official capacity the |egal benefits of the bribery
provisions to be protected, nanmely the preservation of confidence in
obj ective governance. It is still uncertain that they will be in that
position, while in view of the structure of the existing provisions,
bri bery becones a criminal offence at the nonent that a promse or
gift is accepted. However, it is not entirely inconceivable that gifts
wi |l be made during el ection canpaigns, with a view of influencing the
conduct of candidates for a specific office. Nevertheless, | do not
think the time is ripe for such an expansion of crinmnality at

present. | prefer to await the debate on the desirability of the
regul ati on of el ection canpaigns.

Crimnality of the latter kind - the bribery of a future official -

can only involve a linited relationship to the nature of the crimna
of fence that puni shes reprehensible conduct by a serving official

11



This also applies to sonme extent for the crimnalisation of the
conduct of a fornmer official, but one can argue against this that such
an official can justifiably be accused of accepting rewards for
official acts after the event, when he knew or shoul d reasonably have
assunmed that no payment is due or justified for the relevant officia
acts on the basis of his fornmer official status.

As a result of the above considerations, this Bill includes amendnents
that serve to nake the acceptance of gifts or prom ses for past
official acts by fornmer officials, and officials who have since
changed jobs, a crimnal offence. Therefore, no crimnal provision

t hat penalises persons who have never been entrusted with a public
official position is proposed here.

However, this is at variance with the recommendati ons of the Board of
Procurators Ceneral on this Bill. Wth reference to its earlier paper
on crimnal provisions concerning bribery, this Board once again
voices its objections to the Iimted scope of Article 328t of the
Crimnal Code (which relates to non-official bribery) and to the | ack
of a provision that nakes the bribery of future officials a crimna
of f ence.

Wth regard to the crimnality of private corruption, | first want to
await the outcone of the current talks on this issue within the

Eur opean Union (EU), the Organisation for Econom c Cooperation and
Devel opnent (OECD) and the Council of Europe before considering
support for a legal amendment in this area. Wthin the fora mentioned,
the value and need for treaty provisions that conmt Parties to nake
private corruption a crimnal offence (with a broader scope than the
current Article 328t of the Crim nal Code) has been under discussion
for sone tine. Any amendnent of Article 328t resulting fromthese

i nternational devel opnments can al so be used to consi der whether the
bribery of future officials should not also be covered by that
provision. Since this involves persons who are not yet officials,
seeking a link with the crimnality of non-official corruptionis a
nor e obvi ous choi ce than broadeni ng the provisions focusing on the
conduct of persons who know, or shoul d reasonably have assuned on the
basis of their (fornmer) official status that accepting (personal)
benefits in connection with their official service is not acceptable.

“if he knows that these were made in order to persuade hini

A conviction on the grounds of Articles 362 and 363 of the Crimna
Code will require proof of the official's know edge of the fact that
the gift or promise were intended for the performance of certain acts
(in the case of Article 363 of the Criminal Code, in breach of his

of ficial duties). Because the briber will have little interest in
adnmitting bribery, this creates a fairly heavy burden of proof.

12



Furthernore, prior to a nunber of recent rulings (see, anong others,
Den Bosch Court of Appeal, 19 August 1994, Roll No. 22.002512. 93,
confirmed by the Suprene Court ruling of 24 Cctober 1995, and Den
Bosch Court of Appeal, 13 Decenber 1997, Roll No. 20.002589.96) it was
assunmed that a denmponstrable (causal) relationship should exist between
the gift or promise and the official's specific act or onission; the
finding of proof could not be made if the gift was made for officia
acts that could not be directly proven. Since the above rulings, it
has become clear that this relationship can be both direct or

i ndirect.

This easing of the interpretation does not alter the fact that an
official must be aware of the relationship between the gift or prom se
and the conduct that is required of him or for which he is rewarded.
Until recently, it was often assumed that a reasonabl e degree of
certainty regardi ng such know edge was requi red: provisional intent
was not considered sufficient for this purpose. However, jurisprudence
is also changing on this point. The rulings of the Den Bosch Court of
Appeal nentioned above show that a conviction can also follow if the
of ficial should have recogni sed the provision of a benefit as a gift
and shoul d have understood that is was nade in order for himto
benefit the giver for reasons other than business ones, in breach of
his official duty.

Further to this devel opnent, Articles 362 and 363 are anended in this
Bill in the sense that the acceptance of gifts, prom ses or services
is also a crinmnal offence if the official should reasonably have
assuned that they were made or provided to himin connection with the
performance of certain official acts. This now lays down in | aw t hat
it is enough to prove that the official should have understood that

t he advant ages were provided to himw th a specific purpose. |
consider it desirable that crimnal prosecution should also be
possi bl e in cases of cul pable or nore probably, feigned naivety on the
official's part, and therefore expect that these anendnents, too, wll
enabl e nore effective action against such fornms of reprehensible
conduct .

The Net herl ands Justice Association raised an objection based nore on
legal principles inits recomendations on this Bill: the fact that
the proposed Articles 362, 363 and 364 nention the intention and

cul pability variants in one breath. One can concede to the Netherl ands
Justice Association that the reginme of the Crimnal Code is based on
alternatives in the subjective elenments of intent and cul pability.
This distinction was also expressed in the original draft of the Code
in the various types of penalties inposed for crimnal offenses:

i mprisonment for offenses involving malicious intent and detention for
t hose involving culpability. Because of problens in the definitions of
intent and cul pability, this distinction between penalties was not
preserved in its entirety in the final Crimnal Code. After all

of fenses involving culpability can be penalised with inprisonnment as
wel | as detention.
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In nodern opinion (e.g. W N eboer in his inaugural address "~ Know ngly
and WIllingly'), the distinction between intent and cul pability is

pl aced in perspective and the enphasis is laid on the scale on which
these subjective elenents lie. This is partly due to the probl em of
proof which can sonmetinmes arise in relation to the subjective

el enents. In view of the nature of bribery offenses, | have decided to
follow this opinion in this case. The nature of these crimes, in which
those involved work in | eague with each other, means that it will not

al ways be possible to prove definitively whether intent or culpability
is involved, and this distinction is not necessary in terns of the
reprehensibility of the conduct. If it energes in court that the

al | eged conduct involves the culpability variant of the offence, the
court can take this into consideration in its overall consideration of
the factors that are inportant for sentencing, in ternms of the type
and wei ght of the sentence.

The Net herl ands Justice Association also noted that the subjective

el ements (intent and cul pability) are not included in the provisions
of Clauses 3 and 4 of Articles 362 and 363. However, in ny viewthe
aimis sufficiently well-expressed in the elenment “requests', as
requesting a gift, promse or service is hardly conceivabl e w thout
intent on the part of the person making the request. The inclusion of
an extra definition of intent is therefore unnecessary.

“without acting in breach of his official duties

As expl ai ned above, Article 362 of the Crimnal Code inposes penalties
on an official who accepts a gift or promise, knowing that these are
made in order to persuade himto act or refrain fromacting in the
exercise of his function, without acting in breach of his officia
duties. Under the current Article 362 of the Crimninal Code, an

of ficial cannot be penalised for accepting gifts or promises as a
result of, or on the basis of former acts or onissions. The

| egi sl ators of 1881 defined the [atter conduct as the acceptance of
tips, which is difficult to control under crimnal |aw

In nmy opinion, the viewthat this formof preferential treatnent
requires no puni shment under crimnal |law can no | onger be justified
today. It leads to cases in which criminal |aw cannot be applied in
situations that, generally speaking, should be regarded as crinmnal. A
promi se preceding a perfornmance is often very difficult to prove; if
paynment takes place after the perfornmance, then this can usually be
proven, but wi thout enough evi dence concerning the pronise nade, the
official will remain unpuni shed under present |aw, which is regarded
as highly unsatisfactory. It should al so be borne in mind that an
official who is rewarded for such actions can be placed in a dependent
and vul nerabl e position. This increases the risk of further
deterioration and further incidences of the sane of fence.
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Taki ng the above into consideration, | propose to amend Article 362 in
this Bill, in the sense that accepting gifts, prom ses or services
will also be made a crimnal offence when such acceptance foll ows
official acts or om ssions that are not in breach of official duties.
Because there is equally no denonstrable justification for allow ng
those who intentionally give an official an opportunity to accept
advant ages to remai n unpuni shed, this Bill also includes a new Article
177a of the Crimnal Code. The proposal for this Article is al so based
on the inplenentation of an international commitnment (see Section
1.3.2b below). Just as Article 177 of the Crimnal Code now serves as
the active counterpart of Article 363, Article 177a nust serve the
sanme purpose as the counterpart of Article 362.

1.2.4 Penalties and additional penalties

The maxi mum penalty pursuant to Article 177 of the Crimnal Code is
now two years inprisonment or a Category 4 fine. An official who has
proved to be receptive to the conduct of a person who violates Article
177 of the Criminal Code can be sentenced to up to four years

i mprisonnent or a Category 5 fine (Article 363 of the Criminal Code).
This Bill elimnates this fairly sharp distinction between the main
penalties; it is proposed that violation of Article 177 should al so
carry a penalty of up to four years inprisonnment or a Category 5 fine,
as there are not enough denpnstrable grounds in this day and age for
the existing differences between the penalties for active and passive
bri bery.

Nevertheless, it remains desirable for the penalty for passive bribery
to reflect the fact that this conduct is seen as nore serious in termns
of crimnal |aw than the conduct of the active briber. Cases involving
abuse of the power attached to the position of a public official which
serves an inportant exenplary purpose, are particularly repugnant.
These include positions of government Mnister, State Secretary,
Queen' s Conmi ssioner, Menmber of a Provincial Executive, Myor,

Al derman or nenber of a general representative body. The specia

public offices that such persons hold justify appropriate penalties if
they are convicted of bribery offenses. For this reason, the Bil
defines offenses involving a relationship between conduct that harns
administrative integrity and the exenplary function in which this

t akes place as crimnal offenses, for which an additional sentence of
di senfranchi sement may be i nposed on those convicted of them (the
officials nmentioned above). Article 380 of the Criminal Code is
amended to this effect.

The penalty for violation of Article 362 of the Criminal Code is also
amended. The reason for this amendment is the existing discrepancy
bet ween the penalty of Article 362 and Article 363 of the Crinina
Code (three nmonths inprisonnent versus four years). Fromboth a
preventive and a repressive point of view, it is desirable that
violation of Article 362 of the Crininal Code should also be

puni shabl e by a heavi er confinenent penalty. This Bill therefore
proposes to increase the maxi mum penalty to two years inprisonment or
a Category 5 fine.
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Finally, with regard to the proposals for the nmaxi mum penalties in
Article 177a, it is noted that these are al so based on the principle
that they should be in proportion to the penalties that can be inposed
for violation of the related Articles 177, 362, 363 and 364.

1.3 Legal anendnents on the grounds of international conmtnents
1.3.1 Ceneral

The | egal amendnments required in relation to the approval and
ratification of the conventions mentioned in Section 1.1 are al so

di scussed in the Notes to the Ratification Bill, particularly in the
Notes to individual Articles and in Section 6. For the sake of
brevity, we refer to these sections here.

Among other things the treaty conmitments nean that Dutch crimnal |aw
nmust be applicable to those who bribe a Dutch national in another
country or to officials of an international |aw organisation
established in the Netherlands who comit bribery in another country.
Ratification of the conventions al so requires expansion of the
application of the definitions of the offenses of active and passive
bribery. These crinminal I[aw provisions nust also extend to the conduct
of persons in the public service of a foreign state or an

i nternational |aw organisation. Provision nmust also be made to make it
a crimnal offence to bribe officials to take action or refrain from
action in the exercise of their function which is not in breach of
their official duties.

A full list of the required anendnents is presented in sunmarised form
bel ow. Further details of the exact content of the proposals is given
in the Notes to Individual Articles, directly or indirectly through
reference to the rel evant passages in the Notes to the Ratification
Bill. The followi ng should al so be noted here. The Notes to the
Ratification Bill refer to the conventions to be ratified by
abbrevi at ed nanes. The Convention signed on 26 July 1995 in Brussels,
drawn up on the basis of Article K 3 of the Treaty on European Union,
on the protection of the European Comrunities' financial interests
(Book of Treaties 1995, 289) is referred to as the “~Fraud Convention',
the First Protocol to this Convention, signed on 27 Septenber 1996
(Book of Treaties 1996, 330) is referred to as the ~Corruption
Protocol' and the Convention on Conbating Bribery of Foreign Public
Oficials in International Business Transactions, signed on 17
Decenber 1997 in Paris (Book of Treaties 1998, 54) is referred to as
the CECD Corruption Convention. These abbreviated names will al so be
used in the renai nder of these Notes.

1.3.2 The international commtments
- Article 6 of the Corruption Protocol requires a nunber of
anendnments of Title | of the Crim nal Code, Book One. These

anendnments are included in Article I, Sections A and B of the
Bill.
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- As a result of the conmtnents pursuant to the Corruption
Protocol and the OECD Corruption Convention, Articles 177 and 178
of Title VIII, Book Two of the Crimnal Code nmust be anended.
Provi sion must |ikewi se be made for a counterpart to Article 362,
that also (like the amended Articles 177 and 178 of the Crim nal
Code) should cover bribery of foreign public officials and
international officials. Sections D, E and F of Article | of the
Bill inplement these conmtnents.

- A penal provision rmust be added to Title XXV of Book Two of the
Crimnal Code, based on the definition of offenses in
Article 1(1la), third dash, of the Fraud Convention. Section G of
Article | provides for this.

- Articles 362 to 364 in Title XXVIII of the Crimnal Code nust be
anended, partly to extend their scope for foreign public
officials and international officials (as required by the
Corruption Protocol). These anmendnents are incorporated in the
proposal s included in Section Hof Article |

- Article 10(2) of the OECD Corruption Convention requires an
addition to the Extradition Act. This is necessary in order to
show that the powers extend to granting extradition requests from
Parties to the Convention with which no extradition treaty is in
force. This necessary anendnent of the Extradition Act is
realised with Article Il of this Bill.

To avoid duplication, reference is nade here to the Notes to the
Parlianmentary Bill on ratification of a nunber of treaties on the
control of fraud and corruption for further background i nformation on
the realisation of the conventions.

1.4 Personnel and financial consequences of the Bil

The proposed anendnents of the Criminal Code give rise to the
expectation that the workload of the district courts, courts of appea
and the Departnent of Public Prosecutions will increase sonewhat,

mai nly due to the expansion of Dutch jurisdiction. The Board of
Procurators General called for attention to this point inits
recomendations on this Bill. In the near future, talks will start on
how speci al i sed detection and prosecution capacity can be freed for
actual and effective enforcement of the proposed |egislation. The
guesti on of whether and to what extent conpensation must be provided
for any, nore closely calculated increase in workload will also be
considered in these tal ks. The financial consequences of such
conpensation will be absorbed within the existing estimtes of the
Justice Mnistry budget.

2. NOTES TO | NDI VI DUAL ARTI CLES
Article I, Sections A and B (Articles 4 and 6 of the Criminal Code)

These anmendnents follow fromArticle 6 of the Corruption Protocol. The
background and effects of this treaty provisions and its consequences
for Dutch crimnal |aw are discussed in detail in the Notes to

i ndividual Articles of the Bill on ratification of a nunber of
treaties on the control of fraud and corruption (Section 3.3, Notes to
Article 6). W confine ourselves here to reference to this passage,
apart fromin respect of the follow ng.
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Article 6(1d) of the Corruption Protocol requires expansion of the
possibility to exercise jurisdiction in respect of the offenses, as
described in that Paragraph, which are comritted outside the

Net herl ands by officials of the European Comrunities who are
established in the Netherlands. The expansi on of jurisdiction
confined solely to officials of the European Conmunities, is not

incorporated in this Bill. It is undesirable to create additiona
judicial provisions solely for this category of internationa
officials enployed in the Netherlands. After all, there is no

justification for the legal inequality which would then result in
respect of the other international officials enployed in the

Net her |l ands. The anendnents of Articles 4 and 6 of the Crimnal Code
therefore relate to crimnal conduct in other countries by all persons
enployed in the public service of an international |aw organisation
established in the Netherlands. The description “person in the public
service of an international |aw organisation established in the

Net herlands' is taken from Article 185a of the Crimnal Code.

Article I, Section C (Article 84 of the Crim nal Code)

By an Act of 27 March 1986, Statute Book 139, Article 28, Cause 1(3°
of the Criminal Code was anended in the sense that the definition of
the group of persons it referred to was no | onger determ ned by the
term el ections called pursuant to statutory requirements' but by the
term nenbers of general representative bodies', which conplies nore
closely with the Constitution. According to the Notes to this Act, the
reason for the amendnent was the question raised in the literature of
whi ch el ections were covered by the former definition (Second Chanber
Docunents, 1984/85, 19 973, Nos. 2-5, Pg. 25). This confusion exists
in respect of Article 84, Clause 1 to this day, which is why, as a
purely technical anendment, it is proposed that the phrase "al

persons elected in elections called pursuant to statutory

requi rements' included in the Article be replaced by "nenbers of
general representative bodies'.

Article I, Section D (Article 177 of the Criminal Code)

Article 177 of the Crimnal Code is anended on three inportant points.
Firstly, the penalty is increased froma maxi rumof two years

i mprisonnment to a naximum of four years inprisonnent. The background
for the increase in the penalty has already been discussed in Section
1.2.4 in the General section of these Notes. It can be added that, as
aresult of this amendnent, in the event of a suspected offence, pre-
trial detention and the other associated neans of enforcenment can be
applied. This will provide detection officers with nore powers to
conduct investigations on the basis of indications of bribery

practi ces.

The second anmendnent involves the insertion of the element “the
provision or offer of a service' in the parts of Clause 1 of Article
177. The reasons for this addition have already been explained in
Section 1.2.3.
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Qobviously, the insertion of this element is not proposed for Article
177 of the Crimnal Code alone: all other crimnal |aw provisions
concerning bribery will be simlarly amended.

Thirdly, Article 177 is amended in order to bring preferentia
treatment of forner officials or officials who have since changed
their jobs within its scope (see Section 1.2.3). The application of
Article 177 to officials who have changed jobs can be drawn fromthe
text of the description of the offence itself; the person concerned is
still an official, and it is in that capacity, therefore, that he is
provi ded with or prom sed benefits of any kind as a result of or on
the basis of his acts or om ssions in his previous service (job), in
breach of his official duty. The application of Article 177 to bribery
of a formal official beconmes clear after reading the new Article 178a
Clause 2 of the Crimnal Code. This shows that the term official' in

Article 177, Cause 1(2°) also covers fornmer officials.

Further to a coment in the advisory report of the Netherlands Justice
Associ ation, it should be enphasised here that benefits are also

prom sed or provided to an official when this takes place indirectly,
for exanple through an internediary. The term make or offer a gift or
prom se or provide a service' should be broadly interpreted: it is
concei vabl e, for exanple, that a nandatory takes receipt of the
paynment or that the benefit is deposited into a specific account which
is accessible to the official in question, in the sense that he can

di spose of the bal ance.

Article I, Section D (Article 177a of the Crim nal Code)

The inclusion of this new Article inplements the provisions of Article
1, Paragraphs 1 and 2 of the OECD Corruption Convention. Reference is
made here to Section 1.3.2b of these Notes, and in particular, to the
Notes to the Bill on ratification of a nunber of treaties on the
control of fraud and corruption (Notes to Article 1 of the OECD
Corruption Convention). The proposal for this Article is also related
to requirenents in national enforcement practice, including with
regard to the application of Article 362 of the Crimnal Code. This
has al ready been discussed in Section 1.2.3 of these Notes.

The design and text of the new Article speak for thenselves: Article
177a largely corresponds to Article 177, although it contains the

el ement “but not in breach of his official duties' in place of “in
breach of his official duties'. The penalty is matched to the
(anended) naxi mum penalty that can be inposed for a conviction of
violation of Article 362 of the Criminal Code, on the understanding
that in the latter case, the additional penalty of Article 28, C ause

1(3°) of the Crinminal Code can be inposed in some circumnstances.
Article I, Section E (Article 178 of the Criminal Code)

In Article 178, too, the definition of benefits in Clauses 1 and 2 is
expanded by the term “service'
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For an expl anation of these amendnments, we refer to the comments on
the amended Article 177 of the Crimnal Code (Section D)

Article I, Section F (Article 178a of the Crim nal Code)

The equi val ence of persons in the public service of a foreign state or
an international |aw organisation with officials within the meaning of
Articles 177 and 177a, as proposed here, has already been discussed in
Section 1.3.1 in the General section of these Notes. The provision
serves to inplement Articles 1, 3 and 4 of the Corruption Protocol and
Article 1 of the OECD Corruption Convention. As explained in the Notes
to Sections A and B, the term person in the public service of an

i nternational |aw organisation established in the Netherlands' is
taken fromArticle 185a of the Crimnal Code. An international |aw
organi sation refers to a formof partnership between countries,
originating in international law, wi th commopn objectives and at |east
one body to fulfil the functions of the organisation (see also the
Notes to Article 2 of the Corruption Protocol).

Cl ause 2 equates persons who have been officials with officials within

the nmeaning of Article 177, Cause 1(2°) and 177a, Cl ause 1(2°) of the
Crimnal Code. This provision also nakes preferential treatnent, as
provided for in the said Articles, a crimnal offence if the
beneficiary is no longer an official at the tinme when the benefits are
accepted. See also Section 1.2.3 of the CGeneral section of these

Not es, under the heading “official', in this respect.

Cl ause 3 equates foreign judges and judges enployed by internationa
organi sations (such as the International Court of Justice and the
Court of Justice of the European Conmunities) with judges within the
meani ng of Article 178 of the Crimnal Code. This equality provision
is also included to inplement the above Articles of the Corruption
Protocol and the OECD Corruption Conventi on.

Article I, Section G (Article 323a of the Crininal Code)

Article 1 of the Fraud Convention requires the Menber States to nmmke
sone forms of fraudul ent conduct defined in the Article crimna

of fenses. As explained in the Notes to the Bill on ratification of a
nunber of treaties on the control of fraud and corruption (Notes to
Article 1), only the provisions of Article 1(1la), third dash, call for
amendnment of Dutch crimnal law. This concerns the penalisation of

m sappropriation of EC subsidies for purposes other than those for

whi ch they are issued. Because the conduct which is to be nade a
crimnal offence has the closest affiliations with the crine of
enbezzlenent, it is proposed that this provision be included in Title
XXI'V of Book Two of the Crim nal Code.

For Dutch subsidies, the third tranche of the General Adm nistrative

Law Act cane into force on 1 January 1998, with an administrative |aw
enf orcenent regine.
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In the creation of this Act, the view was taken that the appropriation
of subsidies for purposes other than those agreed can be sancti oned
satisfactorily under adm nistrative |law. However, it was noted that in
sone cases, there could be a need for the possibility of a response
that went beyond the withdrawal or reduction of benefits unlawfully
enj oyed froma subsidy. However, in view of the short period for which
this section of the General Administrative Law Act has been in force
little can yet be said about the effectiveness of the existing
provi si ons.

In view of the above and also the limted purport of the Article
proposed here, the question of whether it is desirable to bring

m sappropriation of Dutch subsidies within the scope of the new
Article 323a of the Crimnal Code will be considered in the eval uation
study of the third tranche of the General Adm nistrative Law Act. For
the tinme being, this provision is confined to crimnal |aw protection
of EC subsidies, as a conpul sory inplenentation of a treaty provision

In its advisory report on this Bill, the Netherlands Bar Association
noted that the distinction between sanctions, particularly where
provision is nade for a confinenent penalty, would be hard to justify
by the status of the subsidy provider. In response to this, | refer
yet again to the conmtment under treaty |aw which underlies this
crimnality provision. Furthernore, prudent prosecution policy neans
that a plea for a confinenment penalty is only reasonable if the facts
and circunstances of the case indicate that very serious abuse of EC
funds is involved. Simlar fraud cases involving subsidies issued by

the Dutch governnment will normally al so be prosecuted under crimna
| aw, for exanple through application of the fraud and deception
Articles. After all, in practice, serious m sappropriation of

subsi dies often not only involves the intentional m sappropriation of
funds al one, but also the intentional provision of inaccurate and

i nconplete information in applications for, or on receipt of the
subsidy, or in controls on its application

Wth regard to the constituent elenents of Article 323a of the
Crimnal Code, the following is also noted. The term “subsidy issued
by or on behalf of the European Conmunities' is not intended to inpose
restrictions concerning the categories of financial contributions

i ssued for the Union. This refers to every expenditure fromthe
general budget of the European Conmunities or of the budgets managed
by or on behalf of the European Conmunities (see also Article 1 of the
Fraud Convention). The purpose which the subsidy serves nust be
adequately defined, however. As a rule, this will be shown by the
witten conditions, with which the recipient of the subsidy should be
famliar. The editing of the Article ensured that in itself,
application for a purpose other than that for which the subsidy is

i ssued al one is not enough to warrant crimnal prosecution. The party
concerned nust intentionally do so, w thout having the right to do so.
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Finally, it is noted here that in determning the penalty, the
position regarding penalties in Article 321 of the Crimnal Code was
taken into account: the penalty for this offence will be the sane as
for the offence of enbezzl enent, which neans a maxi mum penalty of
three years inprisonnent or a Category 5 fine.

Article I, Section H (Article 362 of the Crim nal Code)

The first anendment of Article 362 of the Crimnal Code concerns the
expansi on of the definition of benefits. As in the other crimnal |aw
provisions on bribery, the term service' is included in the
definition of the offence.

The second anmendnent results fromArticle 2 of the Corruption
Protocol. The definition of the offence in this treaty Article not
only requires that "“acceptance of benefits' be nmade a crinina

of fence, but also "requesting benefits'. Although, strictly speaking,
the Protocol does not require this amendnent of Article 362 of the
Crimnal Code - the definition of the offence in Article 2 rel ates
only to the acceptance of benefits in relation to official acts that
are in breach of official duties - the amendment has neverthel ess been
made for reasons of consistency.

It should be noted that requesting benefits can already be a crimina
of fence at this noment. This will be the case for conduct that can be
qualified as extortion (Article 366 of the Crimnal Code), or
incitement to active bribery. Nevertheless, it is desirable that this
conduct be described separately in the criminal |aw provisions
relating to passive bribery (see the proposed C auses 3° and 4°),
particularly to avoid potential conplications in internationa
cooperation in crimnal cases.

The third amendnment concerns the insertion of the phrase “or can
reasonably be expected to assunme' after “knows'. The reason for the
proposal of this addition has al ready been discussed in the genera
section of these Notes. A reference to this explanation (Section
1.2.3, under the heading "if he knows that these were made in order to
persuade him) will therefore suffice here.

Article 362 of the Criminal Code is also expanded by a new second
section that forms the counterpart to the new Article 177a

Clause 1(2°). The background to this section of the Article has

al ready been di scussed in the general section of these Notes (Section
1.2.3, under the heading "wi thout acting in breach of his officia
duties'). The Ceneral section of these Notes al so reported the reasons
for the proposal to increase the penalties inmposed in Article 362 of
the Crimnal Code to a maxi num sentence of two years inprisonnent or a
Category 5 fine. Reference is nade here to Section 1.2.4.

Finally, it should also be noted here that the first sentence and
Clauses 2° and 4° of Article 362 (together with the provisions of
Article 364a, Clause 2 of the Criminal Code) can also apply if the
benefits are accepted or requested by an official who has since
changed jobs, or a forner official. See the Notes to Article 177 of
the Crimnal Code in this respect.
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Article I, Section H (Article 363 of the Crim nal Code)

As in the provisions discussed above, a nunmber of elenents are added
to Article 363 of the Crinminal Code. The term “service' is added to
"gift or promise' and as an alternative to "accepting benefits in
relation to acts or omissions in the exercise of a function, in breach
of official duties, "requesting' such benefits is also nmade a crinina

of fence (O auses 3° and 4°). Here, too, the crininality in the second
and third C auses not only covers the conduct of an official in
service, but also that of an official who has changed jobs or a fornmer
official. Furthernore (as with the other passive bribery provisions),
Article 364a of the Crimnal Code nakes Article 363 applicable to
persons in the public service of a foreign state or of an

i nternational |aw organisation, taking account of the provisions of
Title I, Book 1 of the Crimnal Code. Finally, the phrase "or can
reasonably be expected to assunme' is added to the text of Article 363
after “knows'. This amendnent, too, has al ready been discussed.

Article I, Section H (Article 364 of the Crimnminal Code)

In Article 364 of the Crimnal Code, the definition of benefits is
expanded by the term “service' and the phrase “or can reasonably be
expected to assune' is added to the first Clause and is included in
the new third Cause. Article 364 is also amended in the sense that
requesting a benefit is made a crinmnal offence, in addition to
accepting a benefit. This variant of an offence was not included in
the prelimnary draft of this Bill, but was incorporated on the advice
of the Netherlands Justice Association

The Association also called for an expansion of the third and fourth
Clauses. It argued that these C auses should relate not only to
crimnal cases, but to all court cases, because no support could be
found for the restriction to crimnal cases in the conventions that
woul d | ead to amendnent of this Article. However, | take the view that
the current proposals adequately inplenment the provisions of the
conventions. After all, these require that allow ng oneself to be
bribed by a third party, in return for an act or om ssion in the
exerci se of an official function, be made a crinminal offence. In

t hensel ves, the first and second Cl auses nmake adequate provision for
this. Because the |law already contains a separate provision for even
nore serious cases, nanely the acceptance of benefits nade avail abl e
to obtain convictions in crimnal cases, | opted to add a new fourth
Clause to this Article, which - as a variant of the new Cl ause 2 -
relates to the crimnality of requesting benefits in exchange for

whi ch convictions in crimnal cases are facilitated.

Article I, Section H (Article 364a of the Crimnal Code)
For an explanation of this Article, reference is made to the comments
on the new Article 178a of the Crininal Code. The contents and effects

of both provisions are simlar, on the understanding that they are
decl ared applicable to different Articles.
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Article I, Section H (Article 364a of the Crimnal Code)

Thi s anendnment has al ready been di scussed in Section 1.2.4 in the
CGeneral section of these Notes; it is based on the desire to provide
for the possibility of inposing the additional penalties of Article

28, Clause 1(3°) of the Crimnal Code (disenfranchisenent) on certain
officials if they conmit crines involving a relationship between the
conduct that harms administrative integrity and the exenplary function
in which this takes pl ace.

In view of the principles for the Constitutional reforms of 1983, the
Crimnal Code now contains a limted nunber of offenses for which

di senfranchi senment can be inposed as an additional penalty. These are
crimnal offenses that constitute serious damage to the foundations of
the structure of the Kingdom of the Netherlands. Wth regard to

of ficial offenses, disenfranchisenent is now possible for the offenses
referred to in Articles 355, 357 and 358 of the Criminal Code. This
amendnment expands the category of criminal offenses to include the

of fenses of Articles 362 and 363, in as far as these are conmitted by
a government Mnister, State Secretary, Queen's Conmi ssioner, Menber
of a Provincial Executive, Muyor, Al derman or nenber of a genera
representative body (such as a Menber of Parlianment or Minicipa
Council lor).

In order to continue to do justice to the principles of the 1983
Constitutional reforms, this expansion is confined to cases of true
corruption, in the formof acceptance of promi ses, gifts or services.
Thi s conduct has an inpact on the entire society: after all, such
benefits are offered with the aimof persuading the official to take
certain actions or refrain fromcertain actions in the exercise of his
function, in breach of his official duties or otherwi se, or represents
a reward for his actions or omissions in the exercise of his function
The other official crines do not have that effect, nor are they
characterised by receptiveness to outside influence. For this reason

t hese cases cannot be said to involve offenses that represent danage
to the foundations of the structure of the Kingdom of the Netherlands.

It should also be noted here that this anmendment was announced in the
progress reports to Parlianment on the integrity of public

adnmi ni stration. On these occasions, the main enphasis lay on the fact
that this addition creates nore possibilities to expel menmbers of
general representative bodies if they are convicted of officia

of f enses.

Article Il (Article 51la of the Extradition Act)

Article 10 of the OECD Corrupti on Convention gives rise to the
proposal of this addition to Article 5l1a of the Extradition Act. See
firstly Section 5.3 of the Notes to the Bill on ratification of a
nunber of treaties on the control of fraud and corruption (Notes to
Article 10 of the OECD Corruption Convention).

This proposal follows the pattern of earlier |egislation serving

(partly) to inplement treaties simlar to the OECD Corruption
Conventi on.
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As is known, the Netherlands is one of the countries that can only
grant extradition requests on the basis of a treaty (see Article 2 of
the Extradition Act). Article 10(2) of the OECD Convention allows such
states the opportunity to all ow the Convention to serve as the basis
for extradition. This takes place explicitly through the proposed
addition to Article 5l1a of the Extradition Act.

Article Il (Articles 67 and 67a of the Code of Crimnal Procedure)

The Notes to Article I, Section G have already explained that the
proposed Article 323a has the closest affiliations with the crinme of
embezzl ement in relation to the conduct which is to be nmade a crinina
of fence. Partly in response to conments on this point by the

Net herl ands Justice Associ ation, because Article 67 of the Code of
Crimnal Procedure allows pre-trial detention for the offence of
enbezzl ement, this amendment serves to nake this provision possible in
the case of suspected offenses under the new Article 323a as well.

The M nister of Justice.
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