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FOREWORD 

Legal instruments for environmental protection, such as laws, regulations and permits, establish 

conditions that businesses and individuals must meet in order to avoid negative environmental and 

health impacts that may result from their activities. In addition, governmental bodies (often supported 

by the public) take measures to make the law work. Such measures, first of all, provide incentives to 

achieve compliance voluntarily. However, non-compliance does occur ï because of incompetence, 

ignorance, technical problems, financial gain or other reasons. Where offences are detected, 

governments can use administrative and judicial enforcement to restore compliance, recover the costs 

related to non-compliance, and punish the offender thus deterring repeated violations and unlawful 

behaviour by others.  

Because of technical complexities of environmental protection and stakeholder diversity, the 

prevention and mitigation of environmental non-compliance requires a multi-disciplinary approach 

involving knowledge of legal, economic and social sciences. Another important element of success is 

coherence in enforcement policies ï nationally (between different environmental media or sectors, as 

well as territorial administrative units) and internationally. 

The current study aims to assist Kazakhstan to modernise its system for responding to 

environmental offences in light of good international practice. It provides policy makers, 

environmental regulators, and other stakeholders with a systemic analysis of the countryôs 

environmental enforcement system, and proposes recommendations that could improve the design and 

functioning of this system. For each area of analysis, the study describes good international practice 

and provides examples from different OECD countries, where relevant.  

The study was produced by the OECD/EAP Task Force Secretariat in close partnership with the 

Committee for Environmental Regulation and Control of Kazakhstan. Mr. Vadim Ni, an independent 

expert, provided a first description and analysis of the environmental enforcement system in 

Kazakhstan. This was further developed by Dr. Andrew Farmer from the Institute for European 

Environmental Policy. Results of two OECD studies ï on non-compliance responses in member 

countries and on compliance assurance systems in selected OECD and non-OECD countries ï served 

as a basis for comparison with international practice. In addition, expert opinion on the report was 

provided by Norwayôs Pollution Control Authority, in particular Mrs Maren Wikheim.  

Consultations with counterparts from the central and local level on the findings and 

recommendations were conducted in several instances, including during workshops in November 2006 

and June 2008. In particular, the Committee for Environmental Regulation and Control and the 

Department of Legal Development and International Relations of the Ministry of Environmental 

Protection contributed to the development of the report. The project was possible due to funding 

provided by the Government of Norway that is gratefully acknowledged.  
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EXECUTIVE SUMMARY  

Background. Kazakhstan has developed an extensive corpus of environmental laws and put in 

place a system of non-compliance response in order to make environmental law work. This system 

foresees administrative, civil, and criminal liability and provides for administrative and judicial paths 

of enforcement. It includes a panoply of sanctions (such as corrective orders, fines, permit withdrawal, 

production closure, imprisonment), comparable in scope with those used in OECD countries.  

However, pervasive disregard for law ï a legacy from the countryôs Soviet past ï continues to 

raise concerns in Kazakhstan as non-compliance prevents the country from achieving ambitious 

environmental objectives. To address this problem, the Ministry of Environment and its Committee for 

Environmental Regulation and Control requested assistance from the OECD/EAP Task Secretariat for 

analysing the existing system in light of good international practice and working out policy 

recommendations for reform of environmental sanctions.  

Key elements of the reform. In order to improve the impact and efficiency of environmental 

sanctions, a package of reforms is necessary, including improvements in the design of this instrument 

of environmental policy implementation, but also taking other institutional measures to strengthen the 

countryôs environmental enforcement system. A precondition for achieving real changes in the level of 

compliance is to adopt a more systemic approach to environmental regulation. The use of sanctions 

should be diversified beyond current strategies that are often perceived by non-governmental actors as 

a hunt for fines. At the same time, the deterrent effect of fines should be enhanced. Organisational and 

analytical capacity should be strengthened to operationalise adjustments in strategies and tools, and 

non-governmental stakeholders should be further empowered to contribute to environmental 

enforcement.  

Adopting a more systemic approach. Policy makers and staff at all levels need to reconsider 

current opinions that only by making sanctions more stringent will they make the law work. To start 

with, enforcement should be seen as part of a more comprehensive approach to achieve compliance.  

First of all, simply imposing sanctions will not help to ñgreenò the regulated community if legal 

requirements are not clear and fair, i.e. technically and economically feasible. The latter requires a 

systematic use of Regulatory Impact Assessment and could be facilitated by costing models or other 

tools, such as, for instance, the Table of Eleven methodology that is used in the Netherlands.  

Lack of knowledge on legal requirements will be a major impediment to compliance, particularly 

among small and medium-sized enterprises. Therefore enacting sector-specific General Binding Rules 

and providing compliance assistance to SMEs through web-based tools and training workshops will be 

necessary.  

The existence of an enforcement system will not help if the offence detection probability is low. 

In this sense, more targeting is necessary to discover non-compliance among large industry, using a 

small set of assessment criteria, while random inspection could help detect violations amongst SMEs.  

Finally, imposing sanctions will be counterproductive if their execution is disregarded. This 

requires better communication between environmental, fiscal, and judicial authorities, for example, 

connecting information systems of different authorities as part of e-government implementation.  
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Improving the legal requirements that underpin the enforcement system. It will be important 

to analyze the new provisions of the Environmental Code for enforceability by the administrative and 

criminal enforcement measures. For instance, modern self-monitoring requires criminal sanctions to 

prevent false reporting. Based on such analysis, the Ministry of Environment Protection will have to 

propose amendments to the Code of Administrative Offences and, possibly, Criminal Code. 

Coherence with enforcement policies in other sectors, in particular as concerns the severity of 

sanctions, will also need to be verified and improved. 

Diversifying instruments and strategies of non-compliance response. The environmental 

authorities need to increase the deterrent effect of administrative enforcement by promoting strategies 

that use fully the entire toolbox of sanctions rather than transforming fines into a universal remedy. As 

concerns fines, they should be established at levels that prevent them from being treated as running 

costs, as is often the case. The latter requires that a larger spectrum of severe non-compliance is 

punished by applying variable fines with no upper limit. Criminal law should be complemented with 

fines for legal entities. At the same time, in order to ñcureò significant or repeated violations, 

authorities may want to make recourse to independent environmental audit. Petty offences, however, 

can and should be dealt with using fines whose level is fixed within a precise interval, thus avoiding 

an administrative burden on both government authorities and the regulated community, and providing 

less scope for corruption.  

Recuperating economic gains of non-compliance through fines. The soundness of approaches 

used to assess the amount of fines needs to be ensured. This requires amending the Code of 

Administrative Offences so that it includes the notion of economic gains from non-compliance. Such 

gains could be estimated based on economic models and recovered from the offender. To enable the 

use of such models, the length of administrative procedure should be prolonged for significant 

non-compliance and the economic models should be fully transparent and available to any party for 

independent verification. The use of this approach should not become universal, however, as it is quite 

resource-intensive. It should be left for cases that are most serious and long-lasting.  

Strengthening organisational capacity for environmental enforcement. Currently, 

compliance is checked and enforced by a number of governmental bodies with relatively clear (though 

very fragmented and sometimes duplicative) mandates. There are concerns, though, over their ability 

to perform their functions because of limited organisational capacity and insufficient individual 

competence. While many of the capacity concerns are gradually addressed within the public 

administration reform, the lack of sufficient cooperation along the non-compliance detection and non-

compliance response chain remains acute.  

An important challenge for preserving the professionalism of governmental authorities is staff 

turnover and insecurity that often make the results of training programmes extremely volatile. Where 

turnover is under control, more structured training programmes are needed, involving different actors 

from both executive and judicial branches, governmental and non-governmental sector. Important 

subjects include, for example, the evidence base for enforcement, compliance with enforcement 

procedures, or soundness of decision-making.  

Furthermore, the environmental authorities need to develop and publish a guidance document 

which would explain in detail the types of sanctions and circumstances of their use, as well as 

enforcement procedures that will be followed. Such a document should be developed in consultation 

with industry and public stakeholders and made publicly available in electronic form. 




