Ratification of the Convention signed on 26 July 1995 in Brussels,
drawn up on the basis of Article K 3 of the Treaty on European Uni on
on the protection of the European Communities' financial interests
(Book of Treaties 1995, 289); the Protocol signed on 27 Septenber 1996
in Dublin, drawn up on the basis of Article K 3 of the Treaty on

Eur opean Uni on, acconpanyi ng the Convention on the protection of the
Eur opean Conmunities' financial interests (Book of Treaties 1996,

330); the Protocol signed on 29 Novenber 1996 in Brussels, drawn up on
the basis of Article K 3 of the Treaty on European Uni on, concerning
the interpretation, by way of prelimnary rulings by the Court of
Justice of the European Communities, of the Convention on the
protection of the European Communities' financial interests (Book of
Treaties 1997, 40); and of the Convention on Conbating Bribery of
Foreign Public Oficials in International Business Transactions,
signed on 17 Decenber 1997 in Paris (Book of Treaties 1998, 54).
(Ratification of a nunber of conventions concerning control of fraud
and corruption).

PARLI AMENTARY BI LL

We, Beatrix, by the grace of God, Queen of the Netherlands, Princess
of Oranje Nassau, etc. etc. etc.

Do hereby greet all who shall see or hear this read, and do announce
t hat :

Havi ng considered that, pursuant to Article 91, Cause 1 of the
Constitution, the Convention signed on 26 July 1995 in Brussels, drawn
up on the basis of Article K. 3 of the Treaty on European Union
concerning the protection of the European Conmunities' financia
interests, the Protocol signed on 27 Septenber 1996 in Dublin, drawn
up on the basis of Article K. 3 of the Treaty on European Union
acconpanyi ng the Convention on the protection of the European
Conmmunities' financial interests, the Protocol signed on 29 Novenber
1996 in Brussels, drawn up on the basis of Article K 3 of the Treaty
on European Union, concerning the interpretation, by way of
prelimnary rulings by the Court of Justice of the European
Conmunities of the Convention on the protection of the European
Conmunities' financial interests, and the Convention on Conbating
Bribery of Foreign Public Oficials in International Business
Transactions, signed on 17 Decenber 1997 in Paris, require the
ratification of the States General before the Kingdom can be bound by
t hese agreenents,

We, having heard the Council of State and in consultation with
Parlianment, taking into consideration the provisions of the Statute
for the Kingdom have understood and approved, and do hereby

under stand and approve:

Article 1

The Convention signed on 26 July 1995 in Brussels, drawn up on the
basis of Article K 3 of the Treaty on European Union, concerning the
protection of the European Conmmunities' financial interests, the Dutch
text of which is included in the Book of Treaties 1995, 289, is
ratified for the Netherl ands;



Article 2

The Protocol signed on 27 Septenber 1996 in Dublin, drawn up on the
basis of Article K 3 of the Treaty on European Uni on, accompanying the
Convention on the protection of the European Communities' financia
interests, the Dutch text of which is included in the Book of Treaties
1996, 330, is ratified for the Netherl ands;

Article 3

The Protocol signed on 29 November 1996 in Brussels, drawn up on the
basis of Article K 3 of the Treaty on European Uni on, concerning the
interpretation, by way of prelimnary rulings by the Court of Justice
of the European Communities, of the Convention on the protection of
the European Comunities' financial interests, the Dutch text of which
is included in the Book of Treaties 1997, 40, is ratified for the

Net her | ands;

Article 4

The Convention on Conbating Bribery of Foreign Public Oficials in

I nternati onal Busi ness Transactions, signed on 17 Decenber 1997 in
Paris, the text of which is included in the Book of Treaties 1998, 54
and the Dutch translation of which is included in the Book of Treaties
1998, ..., is ratified for the entire Kingdom of the Netherl ands.

Article 5

The foll owi ng reservations are approved concerning the comm tnent of
the Kingdomto the Convention for the Netherlands referred to in
Article 2:

Wth regard to Article 6(2), the Netherlands decl ares that:
a. In respect of Dutch nationals who are not officials,
Article 6(1b) shall apply only if the crimnal offence is
puni shabl e under the I aw of the country where it is commtted;

b. Article 6(1c) shall apply only if the crimnal offence is
conmtted by a Dutch citizen and is punishable by the | aw of the
country where the offence is commtted, or if a crimnal offence,
pursuant to Article 3, is conmtted against at Dutch citizen and
i s puni shabl e under the | aw of the country where the offence is
comm tted.

c. Article 6(1d) shall apply only if the crimnal offence is
conmitted by a person in the public service of an internationa
| aw organi sation established in the Netherlands, and the offence
i s puni shabl e under the | aw of the country where it is commtted.

Article 6

This Act shall take effect as of the day after today's date.



Do hereby charge and order that this shall be published in the State
Gazette, the Oficial Journal of the Netherlands Antilles and the
Bulletin of Acts, Orders and Decrees of Aruba, and that all

M nistries, authorities, boards and officials concerned shall ensure
its faithful inplenmentation.

As given

The M nister of Justice

The M nister of Foreign Affairs

The M nister of Econonmic Affairs
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1. | NTRODUCTI ON
1.1 CGenera

This Bill serves to ratify a nunber of conventions relating to the
control of fraud and corruption at both the national and internationa
| evel .

In recent years, there has proved to be a clear association between
organi sed crime, fraud and corruption. The greater the financia
benefits that can be realised, the greater the interest of those who
aimto acquire these benefits without any right to them Obviously,
they will nake use of the internationalisation of society to increase
their crimnal gains and to renmove the traces that these can bring to
light. In addition, public admnistrations have taken a greater
interest in the problens referred to by “official integrity'. Industry
is al so becom ng increasingly aware of the inportance of effective
government that ains only to serve the public interest and not the
personal benefits of individual officials. Finally, we refer to the
di sruptive influence of countries where corruption and fraud are nore
or less part of society, and have al so taken root in the machi nery of
government, on the legal order and political systens.

Countries not only have a national interest in proper government
performance, but also the growing interest in the international rule
of law. The alarm and concern over the scale of this crimnal activity
have | ed various international institutions to place its control high
on their agendas. The relevant activities within the European Union
(EVU), the Council of Europe, the Organisation for Econonic Cooperation
and Devel opment (OECD) and the United Nations (UN) will be discussed
briefly below. The follow ng sections cover the conventions that are
now bei ng subnitted for ratification.

1.2 European Union

Prevention and control of fraud and corruption at the expense of the
Eur opean Conmunities' financial interests have received continua
attention in recent years fromboth the Community institutions and the
EU Menber States. The social and political inportance of this is
uncont est ed: European taxpayers' noney nust be spent well and
effectively, and nust not flowto all sorts of well-organised crimna
groups. The credibility of, and confidence in the EU will benefit from
strong action against fraud and corruption. Inportant results have now
been realised, at both the operational level and in terns of
legislation. This is thanks to nore efficient controls, better
performance in fraud and corruption control and inproved Comunity

| egi sl ati on. Recent annual reports of the Conm ssion of the European
Conmunities provide a good picture of the position regarding fraud
control

There is al so growi ng awareness that a nmore or |ess common | egal order
covering the entire Union is needed to address fraud and corruption
| portant steps towards this have been taken in recent years.



For exanple, the legal framework for on-the-spot checks was

strengt hened considerably by the introduction of Regul ati on 2185/ 95
(EC, Euraton) of the Council of the European Union on 11 Novenber

1996, concerning on-the-spot checks and verifications performed by the
Commi ssion to protect the European Comrunities' financial interests
agai nst fraud and other irregularities (Q 1996 No. L 292). Another
Regul ati on was introduced, providing for the protection of the

Eur opean Conmunities' financial interests (Regulation No. 2988/95, EC,
Euratom), at the Council of the European Union of 18 Decenber 1995 (QJ
1995, No. L 312)). The EU conventions at issue here, focusing on

i mproved conpatibility of the Menber States' national criminal |aw
systenms in the field of fraud and corruption, were realised as a
followup to these devel opments. The conventions are discussed in nore
detail in Sections 2, 3 and 4 of these Notes.

1.3 Council of Europe

The neeting of the Justice Mnisters of the Council of Europe in
Valetta in 1994 recommended that an action programe be devel oped on
an international level to control corruption. This progranme was drawn
up an approved, and its inplementation is in the hands of a commttee
of experts, which is preparing international instrunents in the fields
of admi nistrative, civil and crimnal law. The 21st Justice Mnisters
conference in Prague in June 1997 adopted a resolution urging early

i mpl enentati on of the action programme, particularly inrelation to
the continued preparation of the crimnal |aw convention and the
instrunments in the civil law field. The issue of corruption and

organi sed crinme was al so rai sed at the second summt neeting of the
Counci| of Europe in Novenber 1997. This neeting resolved to urge the
M nisters Committee to adopt 20 | eading principles for the control of
corruption and to forma comittee responsible for supervising the

i npl enentati on of these |eading principles in the near future

(Resol ution (97)24).

1.4 CECD

Sim | ar devel opnents have taken place within the OECD. On the basis of
t he awareness that corruption hanpers free conpetition and underni nes
admnistrative integrity and irreproachable official services, the
CECD i nvestigated ways to control inproper paynents to foreign
officials in international business transactions. These activities |ed
to a nunber of OECD recomendati ons, including working programmes to
control international bribery in comrercial transactions. The npst
recent recommendation of 27 May 1997 (C(97) - 123/ FINAL) al so includes
an appendi x with el enents that should be incorporated in a crimna

| aw convention. This convention was signed on 17 Decenber 1997 and is
known as the Convention on Conbating Bribery of Foreign Public
Oficials in International Business Transactions (Book of Treaties
1998, 54). The terns of this convention, which is now presented for
ratification, are discussed in nore detail in Section 5.



1.5 United Nations

The General Assenbly of the United Nations adopted the Internationa
Code for Public Oficials (UN Code) as an appendix to the "“Action

Agai nst Corruption' Resolution (No. 51/59) on 12 Decenber 1996. The UN
Code includes a nunber of provisions containing principles that
officials must satisfy in the performance of their duties. Anbng ot her
things, these principles relate to the provisions on | egal status,

whi ch provide for the commtnment to conply with good official practice
and to performofficial duties correctly and with diligence. The Code
al so includes provisions on the acceptance of donations and gifts,
confidentiality and political activities. Finally, it includes a
nunber of rules relating to secondary positions, secondary activities
and on conmercial or other interests that are inconpatible with the
performance of official duties.



2.  CONVENTI ON DRAWN UP ON THE BASI S OF ARTICLE K. 3 OF THE TREATY ON
EUROPEAN UNI ON, CONCERNI NG THE PROTECTI ON OF THE EUROPEAN
COMVUNI TI ES' FI NANCI AL | NTERESTS (Book of Treaties 1995, 289)

2.1 Genera

The Convention signed on 26 July 1995 in Brussels, drawn up on the
basis of Article K 3 of the Treaty on European Uni on, concerning the
protection of the European Communities' financial interests (Book of
Treaties 1995, 289, hereinafter referred to as "the Fraud
Convention'), has a fairly long devel opnment history. Details of this
can be found in the Explanatory Report of the EU, attached to the
Convention as Appendix |I. During the preparation of the Convention
there was a regul ar exchange of ideas with Parliament on this issue
(Second Chanber Docunents, 1994/95, 23 490, No. 25, Pg. 4; 21 501-07
and 23 490, Nos. 136, 137 and 153; 23 490, Nos. 87b and 28, Pgs. 12-
13, Nos. 30-32). W confine ourselves in the follow ng sections to a
brief, general review of the main points of the Fraud Conventi on and
t he Expl anatory Report.

2.2 Design of the Fraud Convention

The purpose of the Fraud Convention is to realise greater
conpatibility between the crimnal |aw provisions of the Menber States
in order to control fraud at the expense of the financial interests of
the Communities nore effectively, and to i nprove cooperation between
the Menber States in crimnal cases. To this end, a common definition
of the term fraud affecting the European Conmunities' financia
interests' has been introduced. The Menber States are required to

i npose crimnal |aw sanctions for conduct that falls under this
definition, except in the case of "mnor fraud' , for which non-
crimnal |aw sanctions, such as administrative | aw sanctions, wll
suffice. The Menber States nust inpose proportionate, effective and

di ssuasive crimnal |aw sanctions for the actions defined as

fraudul ent. Furthernore, for fraud involving sums of nore than ECU
50,000, the laws of the Menber States nust in any event provide for
the possibility to inpose penalties involving deprivation of |iberty
that can give rise to extradition. The Fraud Convention also commts
the Menber States to provide for the crimnal liability of heads of
busi nesses for fraud commtted by persons acting under their authority
or on behal f of the business.

Articles 4 to 7 relate to the international aspects of EC fraud
control. In a nunber of defined situations, the Menber States are
required to provide for jurisdiction and Article 5 contains provisions
on extradition. Article 6 conmts the Menber States to cooperate in
detection, prosecution and enforcenent. This Article also regul ates
consul tation between Menber States if both have jurisdiction in
relation to crimnal charges and both can institute crimna

proceedi ngs. Such consultation should lead to a decision to prosecute
in one of the Menber States wherever possible. Article 7 includes a
provi sion on the application of the ne bis in idemprinciple.



The Fraud Convention provides for a regulation concerning the

settl enent of disputes between the nenber States by the Court of
Justice of the European Communities. The Court has jurisdiction over
di sput es between Menmber States on the interpretation or application of
the Convention if no solution is found for such disputes within six
mont hs, in accordance with an EU procedure regulated in the
Conventi on.

The Fraud Convention does not contain any regul ati on on the
interlocutory jurisdiction of the Court of Justice of the European
Comunities. This is provided for in a separate Protocol signed on 29
Noverber 1996 in Brussels. This Protocol is discussed in Section 4.
However, ideas were exchanged with Parlianment on the regul ati on on the
interlocutory jurisdiction of the Court of Justice of the European
Comunities on several occasions, including in relation to the Fraud
Convention. W refer in this respect to Second Chanmber Docunents

1994/ 95, 23 490, Nos. 87b and 28, Pgs. 12-13, and to Nos. 30-32.

Article 10 of the Fraud Convention regulates the intervention of the
Court of Justice of the European Communities in disputes between one
or nore Menber States and the Commi ssion of the European Conmuniti es.
These di sputes may relate to the inplenentation of the commitnent to
make EC fraud a crimnal offence, or to conpliance with the conm t nment
to provide certain information on the further inplenentation of the
Conventi on.

The Convention ends with sone of the usual final provisions, as also
found in other EU conventions.

2.3 Notes to individual Articles
Article 1

Article 1(1) defines the term fraud affecting the Comrunities

financial interests' for the purposes of the Convention. The

definition shows that such fraud covers every intentional act or

om ssion in which:

a. False, incorrect or inconplete statenents or docunents are
subm tted or used

b. Information is withheld, in breach of a specific obligation

c. Funds fromor intended for the budget of the European Communities
are m sappropriated by applying themfor purposes other than
those for which they were originally allocated or obtained.

Article 1(2) comits the Menber States to nake such conduct crimna
of fenses in their national |aw, unless they involve suns of |ess than
ECU 4,000. A simlar conmtnent applies for the conduct described in
Par agraph 3, but which is not included in the comobn definition of
fraud as such. This relates to the intentional preparation or supply
of false, incorrect or inconplete statements or docunents.
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In principle, the crimnality commtnment covers only conduct with
consequences for the budget of the European Comunities: such conduct
nmust be made a crimnal offence to the extent that it can lead to the
m sappropriation, wongful retention or illegal dimnution of
resources fromor intended for the budget of the European Comunities.
However, the Menber States have the discretion to adopt nore stringent
penal ties, as shown by Article 9.

The fraudul ent action or om ssion as described in Article 1 is already
| argely covered by the scope of Dutch law. This applies firstly in
relation to the conduct described in Itema, nanely intentional action
or om ssion in which false, incorrect or inconplete statenents or
docunents are submitted or used for the m sappropriation, w ongful
retention or illegal dimnution of resources fromor intended for the
budget of the European Communities. Article 225 of the Crimnal Code
makes the intentional production, delivery or possession of false or
fal sified docunents a crimnal offence. This includes crimnalising
the use or subnission of incorrect or inconplete statenents or
docunents. Incorrectness or inconpleteness neans that the docunents
are inconsistent with the truth and are therefore false or falsified.
Article 225 does not contain any requirenent of detrinenta
consequences, so that the results of the conduct are not relevant for
their designation as crimnal offenses. Under Dutch law, therefore, it
is not relevant for the purposes of crimnality that the intentiona
producti on or subm ssion of false, incorrect or inconplete statenents
or docunents | eads to the m sappropriation, wongful retention or
illegal dimnution of resources fromor intended for the budget of the
Eur opean Conmuni ti es.

In certain cases, Article 225, Cause 2 of the Crimnal Code al so
covers the conduct described in Itemb. above, nanmely action or

om ssion |l eading to the withholding of information in breach of a
specific obligation, which results in the m sappropriation, wongful
retention or illegal dimnution of resources fromor intended for the
budget of the European Comunities. If the information requirenent is
reflected in the requirenments inposed for particular witten

subm ssions, then forgery is involved as a result of inconpleteness,
as provided by Article 225. Again, any consequences relating to the
budget of the European Comunities are irrelevant in terms of
crimnalising the failure to disclose information. Provision has
therefore been nade for the crimnality of non-conpliance with
information requirenents, if an intentionally inconplete or incorrect
docunent is submtted in breach of such a requirenent.

The Bill on Concentration of Fraud Crinmnality (Second Chanber
Docurents, 1997/98, 23 993, No. ..) is inportant in relation to non-
conpliance with specific information requirenments by non-witten
means.
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If the Bill is enacted, provision will be nade for the crimnality of
non-conpliance with a statutory requirenment to disclose certain
information, in as far as the party concerned knows, or should
reasonably assune that the information is inportant in relation to the
right to a paynment or contribution, and the said non-conpliance can

|l ead to benefits for that party or another party. Non-conpliance with
an information requirenent will be covered by this crimnal provision
Article 227b of the Crimnal Code, if the conduct manifests itself in
ways ot her than through forgery.

Moreover, this crimnality is broader than that required by the Fraud
Convention. There need be no question of m sappropriation, unlaw ul
retention or dimnution of resources: it is enough that there is a
reasonabl e chance, in ternms of general enpirical rules, that the non-
conpliance will |ead to soneone enjoying a benefit with a financi al
value as a result of the w thholding of information (Second Chanber
Documents, 1994/95, 23 993, No. 3, Pg. 13). In order to conply with
the commtnent to nake a crimnal offence of every intentional act or
every intentional om ssion that |leads to the m sappropriation of
resources fromor intended for the budget of the European Communities
by applying them for purposes other than those for which they were
originally allocated or obtained, the conduct described in Itemc.
the Crimnal Code will have to be anmended. The Crim nal Code does not
yet contain penalties for this type of conduct, which is why an
amendnent of the Code is proposed together with the ratification of

t he Fraud Convention. The background and contents of the anendnent are
explained in the Notes to the reformBill (the Corruption Law Reform
Bill).

Wth regard to the m sappropriation of resources intended for the
budget of the European Comunities, the follow ng situation nust be
considered. Little or no duty is paid for inported goods, because

t hese goods are destined for transit outside the EU The destination
of the goods is then changed and they are marketed within the EU

wi thout notification of the conpetent authorities, |let alone paynent
of the additional duties. The crinminal |aw protection agai nst such
situations, as required by the provisions of Article 1(1a), third
dash, is already provided for by the Custons Act. In particular
reference is nade here to Article 47 of this Act. No further |ega
anmendnents are therefore necessary.

Article 1(3) comits the Menber States to nake the intentiona
preparation or supply of false, incorrect or inconplete statenents or
docunents |l eading to the m sappropriation, wongful retention or
illegal dimnution of resources fromor intended for the budget of the
Eur opean Conmunities a crinmnal offence, if this is not already the
case. As expl ained above, the terns “incorrect or inconplete' are

al ready covered by the scope of Article 225 of the Crinminal Code. The
sane applies for the terns "to issue' (see Article 225, C ause 2:
“delivery, possession') and “the intentional preparation or supply of
fal se, incorrect or inconplete statements or docunments' (see Article
225, Clause 1: “fraudul ent preparation of a docunent').
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Since, noreover, the issue of whether any detrinental effects are
suffered is not relevant for the crimnality of the conduct covered by
Article 225, the conclusion here is once again that Dutch | aw conplies
with the crimnality requirenment of Article 1(3) wi thout further
amendment .

Article 2

Article 2 provides that the Menber States nust inpose proportionate,
ef fective and di ssuasive sanctions on the conduct described in Article
1. This is also required when a person know ngly assists or induces
fraud, or conmits attenpted fraud. In addition to this nore genera
reference to the nature of the sanctions, Article 2 requires the

i nposition of penalties involving the deprivation of |iberty that can
give rise to extradition. The latter comm tnent applies for cases of
“serious fraud', which termis further defined in Article 2 as (at

| east) every fraud involving a sumof nore than ECU 50, 000. Menber
States are free to attach the definition of “serious fraud to |ower
suns.

The provisions of Article 2 therefore aimto at |east ensure that
every Menber State at | east inposes penalties that can give rise to
extradition on EC fraud involving suns of ECU 50,000 or nore. Seen in
conjunction with Article 2 of the European Convention on Extradition
(Book of Treaties 1965, 9) signed on 13 Decenber 1957 in Paris, this
amounts to punishing at |least “serious fraud' with a penalty involving
deprivation of liberty for up to one year

Article 2(2) relates to sanctions for "mnor fraud' . This refers to
fraud involving suns of |ess than ECU 4, 000, which, pursuant to the

| aw of the Menber States, do not involve any special circunstances
calling for heavier penalties. Wth regard to these crines, Paragraph
2 provides that Menber States can inpose sanctions of a non-crimna

| aw nature (e.g. administrative |aw sanctions).

Wth regard to the consequences for Dutch law, it should first be
noted that these relate to the crinmnality of the conduct described in
Article 1. As shown by the Explanatory Report on Article 1 of the
Fraud Convention, in nany cases Article 225 of the Crimnal Code

al ready applies to the conduct which is to be nade a crimnal offence.
As penalties of up to six years' inprisonment can be inposed on the
basis of this Article, the crimnal courts have anple scope to take
account of the severity of the offence and the circunstances of the
case when handi ng down sentences. This therefore covers the

requi renment of Article 2 that proportionate, effective and dissuasive
sanctions are available for the various fornms of fraudul ent conduct.
The sane applies for the crimnality of participation in, instigation
of or attenpted fraud

Article 2 likew se does not require the anmendnent of national law in
respect of the inposition of sanctions for the conduct to be covered
by the new Article 227b of the Crinminal Code and the provisions of the
Custons Act.
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In these cases, too, there is sufficient provision to inpose
proportionate, effective and di ssuasive penalties, depending on the
seriousness and circunstances of the case in guestion

The sanctions nornms for conduct that is not yet covered by Dutch
crimnal law, nanely the m sappropriation of resources from or

i ntended for the budget of the European Conmunities by applying them
for purposes other than those for which they were originally allocated

or obtained, are discussed in nore detail in the Notes to the
Corruption Law ReformBill. Finally, we note that the distinction
between “fraud', “serious fraud' and "mnor fraud' wll carry no

further significance for Dutch |aw. The formul ation of crimna
penalties in the Crimnal Code makes such a distinction unnecessary.

Article 3

For an explanation of this Article, we refer to the Explanatory Report
on the Fraud Convention. This Article has no consequences for Dutch
law. The Crimnal Code already provides for sufficient neans to assign
crimnal liability to those who actually lead the commtnent of a
crime (by a subordinate).

Article 4

Article 4 relates to the establishnent of jurisdiction to hear cases

i nvol ving the offenses that are crimnalised in accordance with

Article 1 and Article 2(1) of the Convention. This relates to the

establ i shnent of jurisdiction in cases:

a. In which the offence is commtted wholly or in part within the
territory of the Menber State, or in which the benefits are
derived on that territory;

b. In which conplicity or instigation of the crine takes place on
the territory of the Menber State
c. In which the crine is conmtted by a national of the Menber State

i n another Menber State, possibly confined to those cases in

whi ch the offence is also a crimnal offence in the state where

it is conmtted.
In view of Article 2 of the Crimnal Code, which provides that Dutch
crimnal |aw applies to everyone who conmmits any crine in the
Net herl ands, the provisions of a. and b. require the addition of
provisions in Dutch law. The sane applies for the third jurisdiction
provi sion, because Article 5, Clause 1 of the Crimnal Code provides
that Dutch crimnal |aw always applies to Dutch nationals who commt
an offence in another country, if that offence is deemed to be a crine
under Dutch crimnal law and is penalised under the | aw of the country
where it is commtted.

Article 5
For an explanation of Article 5, we refer to the Explanatory Report on

the Fraud Convention. Paragraph 2 is largely based on Article 6 of the
af orenmenti oned European Convention on Extradition
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The only change with regard to the latter provision lies in the fact
that a Menmber State which refuses to grant extradition refers the case
to the prosecuting authorities without a prior request fromthe Menber
State that requests extradition. As a result of this automatic
procedure, the Menber State that requests extradition is also required
to make the crimnal file available after a refusal on the grounds of
the nationality of the person in question. This change in the usua
extradition rules has no consequences for the Dutch Extradition Act.
However, it is relevant in policy ternms. If a country w shes to
prosecute the person itself, it is inportant to determ ne whether the
country in question extradites its own nationals before submtting an
extradition request. If this is not possible, an extradition request
will be refused, with the result that the crimnal proceedi ngs nust be
referred on.

Par agraph 3 only has significance for Menber States that refuse
extradition for tax offenses as a rule, or inpose restrictions on
this. Generally speaking, the Netherlands is not one of them although
in the Benelux, extradition for tax offenses is possible only if they
fall within the scope of Article 63 of the Convention, signed on 19
June 1990 between the Governments of the States of the Benel ux
Economi ¢ Union, the Federal Republic of Germany and the French
Republic, for the inplenentation of the Accord signed at Schengen on
14 June 1985 on gradual abolition of controls at common borders (Book
of Treaties 1990, 145: hereinafter referred to as the Schengen

| mpl ementi ng Convention). However, as a result of Paragraph 3 of the
Article under discussion here, this restriction is also set aside for
the crimnal offenses referred to in the Fraud Convention

Article 6

Wth its rules on cooperation between the Menber States, Article 6
devel ops one of the ainms of the Fraud Convention. Paragraph 1 provides
for the conmon situation in which a case of EC fraud involves two or
nore Menber States. These Menber States are then required to work
together effectively in the investigation, prosecution and puni shrment
of the crimnal offence. Cooperation can be realised by neans

i ncluding the provision of nutual |egal assistance, extradition, the
transfer of prosecution or the enforcement of a court decision handed
down i n another Menber State. The procedural requirenents that apply
for each of the said |l egal assistance instrunents are laid down in
existing treaties, the nost inportant being the European Treaty on
Mut ual Legal Assistance in Crimnal Cases (Book of Treaties 1965, 10)
signed in Strasbourg on 20 April 1959, the European Treaty on the
Transfer of Crimnal Prosecutions (Book of Treaties 1973, 84) signed
in Strasbourg on 15 May 1972, the Treaty on the Transfer of Convicted
Persons (Book of Treaties 1983, 74) signed in Strasbourg on 21 March
1983, the Treaty on Extradition and Legal Assistance in Crimnal Cases
bet ween the Ki ngdom of Bel giumthe G and Duchy of Luxenbourg and the
Ki ngdom of the Netherlands (Book of Treaties 1962, 97) signed in
Brussel s on 27 June 1962 and the rel evant sections of the Schengen

| mpl ementi ng Accords.
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Paragraph 2 is included in relation to fraud offenses that are
conmitted in several Menber States. In this case, nore than one Menber
State will have jurisdiction institute crimnal proceedings. In order
to avoid this leading to fragnentation of settlenent, it is desirable
that the conpetent authorities of the Menber States involved consider
whether it is possible to centralise crimnal prosecution for the
entire conplex of offenses in a single Menber State as soon as the
transnational nature of the crines is discovered. Preference should go
here to the Menber State in which the crines were focused or where
nmost of the suspects are arrested. Ot her aspects may also play a role
in such a deci sion.

Article 7

This Article provides rules aimed at avoi ding repeated prosecution of
of fenders for the sane offence. These rules conply with the provisions
of the Schengen Inplenmenting Accord and the Convention between the
Menmber States of the European Comrunities on the application of the ne
bis in idemprinciple, signed in Brussels on 25 May 1987 (Book of
Treaties 1987, 167).

Article 8

For an explanation of this Article, we refer to the Expl anatory Report
on the Fraud Convention
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3. PROTCCOL DRAWN UP ON THE BASI S OF ARTICLE K 3 OF THE TREATY ON
EUROPEAN UNI ON, ACCOMPANYI NG THE CONVENTI ON ON THE PROTECTI ON OF
THE EUROPEAN COVMUNI TI ES' FI NANCI AL | NTERESTS (Book of Treaties
1996, 330)

3.1 Genera

The Council of the European Uni on reached agreenent on the form and
content of the Fraud Convention in the spring of 1995. This agreenent
was to the effect that key provisions relating to fraud control under
crimnal law would first be laid down in a convention, and that the
sections of the convention requiring further devel opnent woul d be
considered at a | ater stage (see al so Second Chanber Docunents

1994/ 95, 23 490, No. 25, pg. 25). The above Protocol, hereinafter
referred to as the Corruption Protocol, is a supplenment to the Fraud
Convention aimed specifically at crimnal |aw protection of the

Eur opean Conmunities' financial interests against corrupt conduct by
or on behalf of officials of the European Comrunities or the EU Menber
St at es.

This Protocol is acconmpanied by an Expl anatory Report, which is
attached to these Notes as Appendix Il. The report provides further
details on the underlying reasons for the preparation of this
Protocol. W confine ourselves here to a reference to this report.
Parliament was regularly informed on the preparation of the Protoco
(Second Chanber Docunents 1995/96, 23 490, Nos. 90 and 37, Pg. 4,

No. 38, Pg. 4, No. 39, No. 90a, Pg. 4, No. 90b, Pg. 8, No. 41, Pg. 5
and Nos. 52, 54 and 55, Pg. 4).

3.2 Design of the Corruption Protoco

The design of the Corruption Protocol is largely sinlar to that of
the Fraud Convention. In accordance with the same system provisions
are first included on the conduct to be crimnalised and the penalties
for this. The Menber States are required to nmake the forns of active
and passive corruption described in the Corruption Protocol crimna
of fenses. The crimnality nmust cover not only national officials, but
al so officials of the European Communities, officials of the other
Menber States and Menbers of the Comm ssion of the European
Conmunities, the European Parliament, the Court of Justice of the

Eur opean Conmmunities and the European Community Court of Auditors
(Articles 1 to 4). The Menber States nust inmpose proportionate

ef fective and dissuasive penalties for the conduct defined as active
and passive corruption, a definition of the penalties that is also
contained in the Fraud Convention (Article 5).

The rules on extradition and prosecution, cooperation between the
Menber States and the application of the ne bid in idemprinciple that
apply on the ground of the Fraud Convention are declared sinilarly
applicable (Article 7). This does not apply for the establishnent of
jurisdiction. A separate, fairly detailed provision is included for
this purpose. The Corruption Protocol ends with a provision on the
jurisdiction of the Court of Justice of the European Conmunities.
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Conpet ence to hand down deci sions, by way of prelimnary rulings,
relating to the Corruption Protocol are regulated in the Court
Prot ocol mentioned above.

3.3 Notes to individual Articles

Article 1
Article 1 provides definitions of the terms “official', “~Comunity
official', “national official' and ~Convention'. Were these terns are

not self-explanatory, we refer to the Explanatory Report for a nore
detai |l ed expl anati on

Article 2

Article 2 defines the term " passive corruption' for the purposes of

the Corruption Protocol. The definition shows that this refers to a

situation in which an official, as referred to in Article 1

a. deliberately, directly or through an internediary,

b. requests or receives advantages of any kind whatsoever, for
hinself or for a third party,

c. or accepts a prom se of such an advant age,

d. to act or refrain fromacting in accordance with his duty or in
the exercise of his functions in breach of his official duties

e. in a way which damages or is likely to damage the European
Comunities' financial interests.

The second Paragraph requires the Menber States to take the necessary
neasures to ensure that conduct of the type referred to in Paragraph 1
is made a crimnal offence. For further details of the passive
corruption which is to be nmade a crimnal offence, we refer firstly to
t he Expl anatory Report on Article 2. Taking account of this report and
the provisions of Article 363 of the Crimnal Code, which nakes
passive corruption by Dutch officials a crimnal offence, we note the
following with regard to the consequences of this provision for Dutch
| aw.

The term “official' in Article 363 of the Criminal Code refers to
Dutch officials. In view of the definition of “official' in Article 1
of the Corruption Protocol, the definition of this termnust be
expanded. In any event, Article 363 nmust also cover officials of the
Eur opean Conmmunities, officials of the other European Menber States
and persons referred to in Article 4 of the Corruption Protocol. The
Corruption Law Reform Bill and the acconpanyi ng Notes show how t hese
officials will be placed on a par with Dutch officials. This scope of
this equival ence provision will be broader than that required by the
Protocol. The reasons for this are described in nore detail in Section
5, which covers the Convention on Conbating Bribery of Foreign Public
Oficials in International Business Transactions. The ratification of
this Convention will mean that corruption provisions should not only
apply (in short) to European officialdom but also to other foreign
of ficials.
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The el ements "~ advantages of any kind whatsoever', “directly or through
an internediary' and “for hinself or for a third party' do not require
anendnents of the Crimnal Code: the nature of the gift or promse is
not defined in any further detail in Article 363 and therefore, in
principle, covers any advantage, regardl ess of who receives it with
the official's know edge. The el ements “requests or receives' and
“accepts a prom se of such an advantage' can likew se be found in
Dutch crimnal |aw. The acceptance of a prom se of an advantage is not
i ncluded as an elenent of Article 363. This conduct can constitute a
crimnal offence as extortion by a public servant (Article 366) or as
incitement to active corruption (Article 177). Nevertheless, partly in
view of the | egal cooperation with the other EU Menber States, we do
not consider it desirable to anend crimnal [aw on this point. The
Corruption Law ReformBill provides for this.

The elements “in breach of his official duties' and "to act or refrain
fromacting in accordance with his duty or in the exercise of his
functions' can be found in Article 363, albeit in slightly different
terms. Because there are no material differences, no anendnent of the
Act is needed on this point. Likew se, the elenent "in a way which
damages or is likely to damage the European Conmunities' financia
interests' requires no further provisions. It follows fromArticle 7
of the Corruption Protocol, in conjunction with Article 9 of the Fraud
Convention, that Menber States have the discretion not to include this
damage requirenment fromtheir national crimnal |aw.

Article 3

Article 3 provides a definition of active corruption. This refers to a

a. deliberate action of whosoever

b. promses or gives, directly or through an internediary,

c. an advantage of any kind whatsoever to an official for hinself or
for a third party

d. for himto act or refrain fromacting in accordance with his duty
or in the exercise of his functions in breach of his officia
duties

e. in a way which damages or is likely to damage the European
Comunities' financial interests.

The second Paragraph requires the Menber States to take the necessary
neasures to ensure that conduct of the type referred to in Paragraph 1
is made a crimnal offence. For further details of the elements of the
active corruption which is to be nade a crimnal offence, we refer
firstly to the Explanatory Report. W note the following with regard
to the consequences of for Dutch crimnal |aw.

Active corruption is nade a crimnal offence by Article 177 of the
Crimnal Code, to the extent that Dutch officials are involved. As

wi th passive corruption, conpliance with the obligations of the
Convention nmeans that the definition of this term (Dutch official don
nust be expanded.
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In any event, Article 177 nmust also cover officials of the European
Comunities, officials of the other European Menber States and persons
referred to in Article 4 of the Corruption Protocol (see also the
Notes to Article 2).

The el enment “deliberate' has no consequences for Article 177. This
requi renent follows fromthe definitions of the conduct which is nade
a crimnal offence. Items b, ¢, d and e have already been discussed in
the Notes to Article 2.

Article 4

I mpl erenting of the Convention's provisions on the crimnality of
active and passive corruption nmay al so have consequences for offenses
i nvolving Mnisters, Menbers of Parlianent, nenbers of the highest
judicial instances or the Court of Audit. This depends on whet her
Menmber States have special regulations in which the conduct described
in Articles 2 and 3 is a crimnal offence when conmtted by these
persons. If this is the case, for exanple because these persons are
equated with officials for the purposes of crimnal law, Article 4
requires that the descriptions of the offenses apply simlarly in
cases involving Menbers of the Conm ssion of the European Conmunities,
t he European Parlianent, the Court of Justice of the European
Conmunities or the Court of Auditors of the European Conmunities.

Menbers of the Comm ssion of the European Communities need not be
ranked with Mnisters of national governnents if a Menber State has
enact ed special |egislation concerning acts or om ssions for which
government M nisters are responsi bl e by reason of their specia
political position in that Menber State. In that case, a Menber State
nust ensure that the Menbers of the Comm ssion are covered by the
crimnal legislation inplementing Articles 2 and 3. Article 4 also
contains an assimlation provision relating to EC fraud. The Menber
States nust ensure that the regulation of crimnal liability for EC
fraud comitted by national officials also applies to of fenses

i nvol ving officials of the European Comuniti es.

For the inplenentation of the provisions of Article 4, the Crimnal
Code nmust be anended. It should first be noted that Paragraphs 3 and 4
can be disregarded in the Dutch situation: after all, the “ordinary'
Dutch crimnal |aw provisions on corruption and fraud apply equally to
Dutch M nisters, Menbers of Parlianent, nenbers of the Suprene Court
and the General Chanber of Audit. If these provisions are al so made
applicable to officials of the European Communities (see the Notes to

Articles 2 and 3), in view of the definition of the term official' in
Dutch crimnal law (see Article 84 of the Crimnal Code), the
provisions of Article 4 will be net.

The following can be noted with regard to Article 4(4). Pursuant to
Article 92 of the Judiciary (Organisation) Act, the Suprenme Court
hears cases involving official m sdeneanours and breaches of officia
duties commtted by Menbers of Parlianment, government Mnisters and
State Secretaries in the first and | ast instance.
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The jurisdiction of the Suprene Court as the court of first and | ast
instance in relation to the offenses is confined to the said officials
by Article 119 of the Constitution. Pursuant to Article 4(3), these
rul es need not apply, in the sense that Menbers of the European
Parliament and of the Comm ssion of the European Comrunities will be
covered by the regulations of Article 92 of the Judiciary

(Organi sation) Act.

Article 5

Article 5 requires the Menber States to ensure that the conduct
referred to in Articles 2 and 3, and participating in and instigating
the conduct in question, are punishable by effective, proportionate
and di ssuasive crimnal penalties. This requirenent is w thout
prejudice to the exercise of disciplinary powers by the conpetent
authorities against national officials or Cormunity officials. In
determ ning the penalty to be inposed, the national crimnal courts
may, in accordance with the principles of their national |aw, take
into account any disciplinary penalty already inposed on the sane
person for the same conduct. Wth regard to the inplenenting aspects
of this Article, we note the follow ng.

Articles 177 and 363 of the Crimnal Code were related above with the
obligations resulting fromArticles 2 and 3 of the Convention. As is
usual in general Dutch crimnal law, Articles 177 and 363 not only
define the crimnal offenses, but also |ay down the maxi mum penalties
that can be inmposed. Penalties can be inmposed of a maxi mum of two and
four years inprisonnent, respectively. These penalties allow an
opportunity to take account of the severity and the circunstances on

t he case when sentences are handed down, as well as with any

di sciplinary penalties already inmposed. Dutch crimnal |aw therefore
conplies with the requirenents of Article 5: effective, proportionate
and di ssuasive crimnal penalties are available, including for the
puni shnment of participation in, instigation of and attenpted of fenses.

Article 6

Article 6 concerns the establishnment of jurisdiction over the crimna

of fenses established in accordance with Articles 2, 3 and 4, where:

a) the offence is conmmtted in whole or in part withinits territory
(Article 6(1la))

b) the offender is one of its nationals or one of its officials
(Article 6(1b))

c) the offence is commtted agai nst one of the persons referred to
in Article 1 or a menber of one of the institutions referred to
in Article 4(2) who is one of its nationals (Article 6(1c))

d) the offender is a Community official working for a European
Conmunity institution or a body set up in accordance with the
Treaties establishing the European Communities which has its
headquarters in the Menber State concerned (Article 6(1d)).

Article 2 of the Crimnal Code provides that Dutch crimnal |aw

applies to everyone who conmits any crimnal offence within the

Net herl ands. Article 6(1la) therefore has no consequences for Dutch

| aw.
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Wth regard to Article 6(1b), we note the foll ow ng. Pursuant to
Article 6 of the Crimnal Code, Dutch crimnal |aw applies to Dutch
officials who commt one of the crimnal offenses described in Title
XXVI Il of Book Two of the Crimnal Code, including Article 363,
outside the Netherlands. It follows fromthis that no further
provisions are required in order to establish jurisdiction over Dutch
officials, in as far as they commt passive corruption

Pursuant to Article 5, Clause 1(2°) of the Crimnal Code, Dutch
crimnal |aw applies to Dutch nationals who commt offenses outside
the Netherlands that are crimnal offenses under Dutch | aw, and which
are subject to penalties under the |law of the country where they are
committed. For jurisdiction over cases that do not fall within the
scope of Article 6 of the Crimnal Code, this nmeans that Dutch | aw
conplies with Article 6(1b) of the Corruption Protocol in as far as
the rel evant offenses are crimnal offenses in the country where they
are commtted (the dual crimnality requirenent). Wthin the EU, this
will always be the case: after all, the provisions of the Corruption
Protocol serve this purpose. Naturally, the crimnality of such

of fenses outside the Union will vary fromone country to another.
Nevert hel ess, abandoni ng the requirenent of dual crimnality for these
cases does not appear to serve any special purpose. Furthernore,
Article 6 of the Corruption Protocol does not require this. Paragraph
2 makes it possible to retain the provisions of Article 5, C ause

1(2°) for the inplenmentation of the jurisdiction provisions of Article
6(1b). The Secretary General of the Council of the European Union wll
be notified accordingly, in conpliance with Article 6(2) of the
Corruption Protocol

Article 6(1c) relates to jurisdiction over cases of active corruption
conmtted by a Dutch official, an official of the European
Comunities, an official of another Menmber State or a Dutch nationa
that perforns a function as referred to in Article 4 of the Corruption

Protocol. The rules of Article 5, Clause 1(2°) of the Crimnal Code
have al ready been di scussed above. These provisions in any event nean
that the Dutch courts have jurisdiction over cases of active
corruption (after Article 177 has been anended in the sense required
by the Corruption Protocol) comitted by Dutch nationals outside the
Net her | ands agai nst the persons referred to in Article 6(1c),
providing that the dual crimnality requirement is met.

Wth regard to active corruption committed by non-Dutch nationals, we
propose to confine the establishnment of jurisdiction to those cases in
whi ch active corruption is directed agai nst Dutch nationals anong the
persons referred to in Article 6(1c). Further expansion of
jurisdiction is not an obvious choice: neither the offence nor the
person can then be related to the Dutch system For the establishnent
of jurisdiction in the latter situation, the Crimnal Code nust be
amended in order to inplenent Article 6(1c) of the Corruption
Protocol. To this end, proposals to amend Article 4 of the Crimnal
Code have been included in the Corruption Law ReformBill.
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As nentioned above, Article 6(2) of the Corruption Protocol affords
the possibility of conditional application of the jurisdiction rules.
The Dutch conditions relating to the jurisdiction provisions of
Article 6(1c) therefore nmean that (a) the active corruption nmust be
committed by a Dutch national in a country where this is a crimna

of fence or (b) commtted against a Dutch national. The Secretary
Ceneral of the Council of the European Union will be notified of these
conditions accordingly, in conpliance with Article 6(2) of the
Corruption Protocol

Finally, Article 6(1d) provides that jurisdiction must be established
over cases in which corruption or EC fraud is commtted by officials
in the service of an institution of the European Conmunities or a body
set up in accordance with the Treaties establishing the European
Comunities which has its headquarters in the Netherlands. Wth regard
to this jurisdiction provision, we first note that it is only
significant in the case in which the official concerned is not a Dutch

nati onal (see above: Article 5, Cause 1(2°) of the Crimnal Code).

For this type of case, anmendnents will be proposed to the effect that
the Crimnal Code no |onger distinguishes between the said category of
Community officials and Dutch officials. However, in relation to this,
a condition will again be inmposed and notified in conpliance with
Article 6(2) of the Corruption Protocol, nanely that concerning the
dual crimnality requirement in the case of involvenent of EC fraud.

Articles 7 - 11

As nentioned in Section 3.2, the rules on extradition and prosecution
cooperati on between the Menber States and the application of the ne
bis inidemprinciple in effect under the Fraud Convention are
declared to apply likewise in Article 7 of the Corruption Protocol
Article 7 simlarly regulates the application of Article 3. This neans
that Articles 3, 5, 6 and 7 of the Fraud Convention apply |ikew se to
of fenses that nmust be made crimnal offenses pursuant to the
Corruption Protocol. Notes to these provisions of the Fraud Convention
are presented in Section 2.3.

Articles 8 to 11 of the Corruption Protocol provide no reasons for

conment over and above those nmade in the Explanatory Report to the
Protocol in question.
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4. PROTOCCL DRAWN UP ON THE BASI S OF ARTI CLE K. 3 OF THE TREATY ON
EUROPEAN UNI ON, CONCERNI NG THE | NTERPRETATI ON, BY WAY OF
PRELI M NARY RULI NGS BY THE COURT OF JUSTI CE OF THE EUROPEAN
COWUNI TI ES, OF THE CONVENTI ON ON THE PROTECTI ON OF THE FI NANCI AL
| NTERESTS OF THE EUROPEAN COMVUNI Tl ES (Book of Treaties 1997, 40)

4.1 CGenera

In the discussions on the draft Fraud Convention, a nunmber of Menber
States, including the Netherlands, repeatedly called for the inclusion
of a provision on the conferral of conpetence on the Court of Justice
of the European Comrunities to issue prelimnary rulings of the
Convention (see al so Second Chanmber Documents 1994/95, 23 940, Nos.
87b and 28, Pg. 12, Nos. 30 and 31, 1995/96, 23 490, Nos. 90h and 47,
Pgs. 8-9; No. 51, Pgs. 5-6 and No. 62, Pg. 11). The reason for this
was always the desire to realise a provision that would ensure uniform
interpretation of the Convention as far as possible. However, no
agreenment coul d be reached on the content of such a provision, mainly
because the United Kingdomtook the view that every conpetence of the
Court of Justice woul d be undesirable.

The probl em concerning the assignment of conpetence to issue
prelimnary rulings to the Court of Justice of the European
Comunities was not confined to the Fraud Convention. It was al so an

i ssue during the preparation of the Convention, signed on 26 July 1995
in Brussels, drawn up on the basis of Article K 3 of the Treaty on

Eur opean Union, on the fornation of a European Police Force (Book of
Treaties 1995, 282, hereinafter referred to as the Europol Conventi on)
and the preparation of the Convention, signed on 26 July 1995 in
Brussels, drawn up on the basis of Article K. 3 of the Treaty on

Eur opean Uni on, on the use of information technology in the custons
field (Book of Treaties 1995, 287, hereinafter referred to as the DS
Convention). For these instrunments too, it did not prove possible to
assign the Court of Justice of the European Conmunities the conpetence
to issue prelimnary rulings in the text of the Convention itself.

The Benel ux partners, supported by Germany, ltaly and Austri a,
continued to fight for a satisfactory solution on the conpetence of
the Court of Justice of the European Comunities to issue prelimnary
rulings even after these Conventions were signed. This position
ultimately led to the creation of Court Protocols for these
Conventions. The Court Protocols provide for the possibility that
Menber States issue declarations recognising the conpetence of the
Court of Justice of the European Comunities to issue prelimnary
rulings.
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4.2 Design of the Court Protoco

The Protocol concerning the interpretation, by neans of prelimnary
rulings of the Court of Justice of the European Communities, of the
Convention on the protection of the European Communities' financia
interests, hereinafter referred to as "the Court Protocol' for short,
not only relates to the Fraud Convention but also to the Corruption
Protocol . Each Menber State regul ates the conpetence to issue
prelimnary rulings by submtting a declaration stating which | ega
institutions nay request prelimnary rulings fromthe Court of
Justice. In the declarations, the Menber States may stipul ate that
this (1) can be every legal institution or that (2) this provision
only covers legal institutions when national |aw prohibits appeals
agai nst their decisions.

The Net herl ands chose the first option, so that every | ega

institution can request a prelimnary ruling fromthe Court of Justice
on the interpretation of the Fraud Convention or the Corruption
Protocol. The Netherl ands al so i ssued a declaration reserving the
right to stipulate in its national law that if a question on the
interpretation of one of these instruments is raised in a case pending
before a “final' legal instance, the relevant instance is required to
submit the case to the Court of Justice of the European Comunities.
Simlar declarations were also issued for the Court Protocols of the
Eur opol Convention and the DI'S Convention nentioned above.

4.3 Notes to individual Articles
Article 1

Article 1 confers on the Court of Justice of the European Comunities
the conpetence to issue rulings on the Fraud Convention and the
Corruption Protocol, under the conditions |laid down in the Court
Protocol. The Article does not specify which provisions are covered by
the Court's jurisdiction. This nmeans that in principle, the Court can
on request, issue prelimnary rulings on all the provisions of the
Fraud Convention and the Corruption Protocol. However, only a nunber
of provisions are expected to qualify for prelimnary rulings in
practice. Nevertheless, it was decided not to include a conprehensive
enuner ati on of provisions. The advantage of this is that any non-
conpetence of the Court of Justice of the European Comunities is
avoided if prelimnary questions are asked on rules which did not, at
first glance, qualify for this.

Article 2

Article 2 concerns the recognition by the Menber States of the
conpetence of the Court of Justice of the European Comunities to
issue prelimnary rulings. A Menber State may recognise this
conpetence by issuing a declaration stating which national |ega
institutions nmay request prelimnary rulings fromthe Court. Article
1(2) offers a choice of two alternatives here.
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The first (Paragraph 2a) neans that the Menber State decl ares that
every legal institution against the decisions of which there is no
appeal in national |law may submt requests to the Court of Justice of
t he European Communities. The issue of a declaration pursuant to

Par agraph 2b neans that prelimnary rulings nay al so be requested by
I egal institutions against the decisions of which appeal is stil
possi bl e.

As stated in Section 4.2, the Netherlands opted for the broadest
alternative when signing this Protocol, by neans of the declaration
referred to in Paragraph 1. This means that all legal institutions may
request prelimnary rulings fromthe Court of Justice.

Article 3

Article 3(1) lays down that the Protocol on the Statute of the Court
of Justice and the Regul ations on the Court's procedures apply. This
ensures that, on the basis of the Court Protocol, the procedures for
prelimnary rulings are consistent with the procedure that applies for
prelimnary rulings concerning the application of Conmunity | aw.

Par agraph 2 provides that every Menber State, regardless of whether it
has issued a declaration pursuant to Article 2, has the right to
present nmenoranda or witten comments to the Court of Justice of the
Eur opean Conmmunities, relating to a case pendi ng before the Court.
Thi s nmeans that Menber States whose legal institutions are not

aut horised to request prelimnary rulings still have the opportunity
to intervene in a case. The possibility that the need for this may
arise results fromthe fact that a decision by the Court of Justice on
the interpretation of the Fraud Convention or the Corruption Protoco
may al so carry consequences for the Menber State that has not issued
either of the declarations provided for in Article 2. After all, rules
on which the Court of Justice of the European Comunities has issued
an interpretation nmust also be applied in conpliance with the Court's
interpretation by these Menber States. The fact that every Menber
State has the right to submt nenoranda and witten comments al so
ensures that the Court of Justice can be inforned as fully as
possi bl e.
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5.  CONVENTI ON ON COVBATI NG BRI BERY OF FOREI GN PUBLI C OFFI CI ALS I N
| NTERNATI ONAL BUSI NESS TRANSACTI ONS (Book of Treaties 1998, 54)

5.1 Genera

In order to outline a picture of the history of the Convention on
Conmbating Bribery of Foreign Public Oficials in Internationa

Busi ness Transactions, signed on 17 Decenber 1997 in Paris
(hereinafter referred to as the OECD Corruption Convention), one nust
go back to the end of the 1980s. At that tinme, the OECD began tal ks on
corruption in international business transactions. It investigated how
i nproper paynments in trade could be controlled through the cooperation
bet ween the CECD Menber States. This resulted in the preparation of
the OECD recomendati on on bribery in international business
transactions (C(94) 75/FINAL).

In the course of 1996, a start was made on a review of this
recomendation, primarily because it was found that the CECD Menber
States did not see enough reason in the original recomendation to
nmake early reforns of their crimnal law to the effect that bribery of
foreign officials becane a crinminal offence. Various argunents were
put forward for this. For sone Menber States (France, Gernany and

Mexi co), the fact that the reconmendati on had nore political than

| egal significance was a major obstacle. In the view of these
countries, there were no solid guarantees that all OECD Menber States
woul d actually inplement the required crimnality: there were fears of
unfair conpetition due to the lack of a “level playing field . Oher
Menber States (including the Netherlands) took the view that, although
they were prepared to inplenent the recommendation, they would first
await clarity on the devel opnents on control of corruption within the
EU (see al so: Second Chanber O ficial Reports, 1996/97, Pgs. 2887-2888
and Second Chanber O ficial Reports, 1997/98, Pgs. 1047-1048).

In order to bring an end to this unsatisfactory situation, the OECD
M ni sters Conference of 26-27 May 1997 approved a revised
recomendati on (C(97) 123/ FINAL), which included the decision to nake
an imedi ate start on the preparation of a Convention that woul d be
ready for signing at the end of 1997, as part of a nodified working
progranme on conbating corruption. The decision al so contained
anbitious target dates for the conpletion of the national ratification
procedures. The OECD Corruption Convention was signed within the term
set for this by the OECD M nisters. After three very snooth
negoti ati ng rounds, the Convention was signed on 17 Decenber 1997 in
Pari s.

The Convention is acconpani ed by Conmentaries which are attached to
these Notes as Appendix II1l. After a brief general discussion of the
mai n poi nts of the Convention, we supplenent these commentaries with
notes to the various Articles, particularly where they have
consequences for Dutch | egislation
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5.2 Design of the OECD Corruption Convention

The core of the OECD Corruption Convention is the obligation to nake
the bribery of foreign public officials in international business
transactions a crimnal offence. The definition of the bribery that is
to be nade a crimnal offence also covers official acts or om ssions
that are not in breach of official duties. In this respect, the OECD
Corruption Convention differs fromthe Corruption Protocol, which
provides only for official acts or om ssions that are in breach of
official duties. Wth regard to the officials covered, the CECD
Corruption Convention is also broader: the Convention makes the
bribery of every foreign public official is nade a crimnal offence,
while the Corruption Protocol only commits the signatories to take
measures agai nst bribery of officials who cone froman EU Menber State
or are enployed by one of the institutions of the European
Conmuni ti es.

VWi le the Corruption Protocol in principle confines itself to conduct
that affects the European Communities' financial interests in ternms of
crimnal offenses, the OECD Corruption Convention confined itself to
rules on the crimnality of corruption in relation to internationa
busi ness transactions. Again, however, the Menber States need not
adopt this restriction in their national |aw and can therefore opt for
nore stringent provisions. In view of the existing penal provisions,
this restriction is not reasonable for the Netherlands (see al so
Section 3.3, Notes to Articles 2 and 3 and the Item 2 of the
Comment ari es on the OECD Corruption Convention.

The design of the CECD Corruption Convention is largely simlar to
that of the Fraud Convention and the Corruption Protocol. Articles 1
to 3 contain provisions on the conduct that is to be nade a crimna

of fence, the sanctions to be inposed for this and the liability of

| egal persons. Article 4 then provides rules on the establishnent of
jurisdiction and Articles 5 and 6, unlike the Fraud Convention and the
Corruption Protocol, explicitly provide that the OECD Menber States
shoul d conply closely and effectively with the rules resulting from
the Convention. Wth regard to noney |aundering, Article 7 provides
that the legislation of countries where noney |aundering in relation
to the bribery of national public officials is a crimnal offence nust
be amended to the effect that noney |laundering in relation to the
bribery of foreign public officials is also nade a crimnal offence.

Article 8 follows fromthe 1997 OECD Recomendati on referred to above.
Pursuant to this Article, the Menber States are required to take

ef fective nmeasures to control the falsification of books and records
in order to disguise expenditure or reservations relating to the
bribery of foreign public officials.

Articles 9 and 10 relate to international cooperation. Article 9
provides for a comitnent to provide | egal assistance and Article 10
contains rules on extradition and the exercise of jurisdiction in
cases where an extradition request cannot be nmet. Article 11 was
included in order to secure an effective exchange of infornmation

bet ween t he Menmber States.
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To this end, the Menber States nust notify the Secretary Ceneral of
the OECD of the national authorities that act as a channel of
comuni cation in relation to maki ng and receiving requests for |ega
assi stance and extradition.

Article 12 requires the Parties to cooperate in carrying out a
programe on the basis of which the effects of the OECD Corruption
Convention and its inplenentation will be monitored. This will take
place within the OECD Wirking G oup on Bribery in Internationa

Busi ness Transacti ons which was previously made responsible for
drawi ng up the Convention. The Menber States can decide to place the
activities in the hands of another body. At present, the above CECD
Working Group still holds responsibility for this task, and has

al ready nmet on a number of occasions in relation to this. The
Convention concludes with the usual provisions on signature,
ratification and entry into force.

5.3 Notes to individual Articles

As already nentioned in Section 5.2, this Article requires that the
bribery of foreign public officials in international business
transactions be made a crimnal offence. More specifically,
Article 1(1) provides that it shall be a crimnal offence for any
person
a. intentionally to offer, prom se or give
b. any undue pecuniary or other advantage, whether directly or

t hrough internediari es,
c. to a foreign public official, for that official or for a third

party,

d. in order that the official act or refrain fromacting in relation
to the performance of official duties,

e. in order to obtain or retain business or other inproper advantage

in the conduct of international business.

For a nore detail ed explanation of the significance of these el enents,
we refer firstly to the Commentaries on Article 1. Taki ng account of
this commentary and the provisions of Article 177 of the Crim nal

Code, which nakes (active) corruption by Dutch officials a crimna

of fence, we note the following with regard to the consequences of this
provi si on of the Convention for Dutch | aw.

Article 177 of the Crimnal Code relates to acts or onissions by an
official in breach of his (official) duties. So far, the Crimnal Code
has not included an (active) counterpart to Article 362. Because

el ement e. above, read in conjunction with the provisions of Article
1(4b) show that conduct which is not in breach of official duties
shoul d al so be included within the scope of crimnal |aw, the
Corruption Law Reform Bill contains proposals to this effect.

In view of element c., read in conjunction with the provisions of
Article 1(4a), the crimnality of active corruption nust also cover
foreign officials, judges and persons enpl oyed by international public
| aw organi sations. As already explained in Section 3.3, the necessary
amendnment proposals are likewi se included in the Corruption Law Reform
Bill.
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Wth regard to any consequences of elenments a. and b., we refer to our
Notes to Articles 2 and 3 of the Corruption Protocol and with regard
to elenent f., to our comments in Section 5.2. Finally, we note that
Article 1(2) (making attenpted bribery and forns of participation
crimnal offenses) does not carry any consequences for Dutch |law the
general provisions of Titles IV and V of the Crimnal Code nake
adequate provision for this.

Article 2

This Article concerns nmeasures to provide for the liability of |ega
persons in relation to the conduct that is to be nmade a crinina

of fence pursuant to Article 1. This provision has no consequences for
Dutch law. we refer to Article 51 of the Crim nal Code.

Article 3

Pursuant to Article 3(1), the Parties nust ensure that the offenses
described in Article 1 are punishable by effective, proportionate and
di ssuasive crimnal penalties. A simlar provision is included in the
Corruption Protocol (Article 5(1)). For further details of any
consequences of this Paragraph for Dutch law, we therefore refer to
our Notes to Article 5 of the Corruption Protocol. W al so nake note
of the foll ow ng.

Only a partial link with Article 177 of the Crimnal Code can be nmde
for the inplementation of Article 1(1), nanely when an official does
not act in breach of his duties. As already nentioned, as a result of
this Convention, the Corruption Law ReformBill contains new crininal
of fenses that can be described as a counterpart of Article 362 of the
Crimnal Code. The crimnal offenses covered by the latter provision
will also carry penalties that nmeet the requirenents of this
Par agr aph.

For an expl anation of the other Paragraphs of this Article, we refer
to the Conmmentaries on the OECD Corruption Convention. The provisions
do not require anendnents of Dutch | aw.

Article 4

Article 4(1) comits the Parties to establish jurisdiction over the
bribery of foreign public officials when the offence is committed in
whole or in part inits territory. Apart fromcrimnality in
conpliance with Article 1 of the Convention (through the Corruption
Law Reform Bill), this provision does not entail any further

i mpl enenting legislation: Article 2 of the Crimnal Code, which
provi des that everyone who commits any crimnal offence in the

Net herlands is subject to Dutch crimnal law, will then apply.

Wth regard to the consequences of Article 4(2) (extraterritoria
jurisdiction, the sane applies as for the first Paragraph. In this

respect, Article 5, Cause 1(2°) of the Crimnal Code is the inportant
provi si on.
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This provides that Dutch nationals are subject to Dutch crimnal |aw
if they cormit offenses outside the Netherlands that are deened to be
crinmes under Dutch crimnal |aw and that are puni shable by crimna
penal ti es under the law of the country where they are comitted.

Article 5

For an explanation of this Article, we refer to the Cormentaries on
Article 5.

Article 6

Article 6 stipulates that the Parties that apply a statute of
limtations to the offence of bribery of a foreign public official
must provide for an adequate period of time for the investigation and
prosecution of this offence. This provision carries no consequences
for Dutch law. Article 70 of the Crimnal Code contains a genera
provision on a statute of limtations for crimnal offenses.

Article 7

This provision relates to the | aw of Parties which nakes the

| aunderi ng of noney obtained through the bribery of a nationa

official a crimnal offence. These countries nust ensure that such

of fenses are punishable in the sane way if the gains are obtained by
bribing a foreign public official. In view of Articles 416, 417 and
417b of the Crimnal Code, the Netherlands falls within this category
of countries. However, in view of the purport of the said Articles, no
further | egal anmendnents are required apart frominplementation of
Article 1(1) of the CECD Corruption Conventi on.

Article 8

For an explanation of this Article, we first refer to the Commentaries
on the OECD Corruption Convention. These show that the inclusion of
this Article is based on the desire to ensure that businesses naintain
transparent accounts, with a view to conbating internationa
corruption. To this end, sonme forns of conduct that make it difficult,
if not inpossible to identify (inproper) paynents or reservations for
the bribery of foreign public officials, nmust be prohibited.

The Article has no consequences for Dutch |law. The acts descri bed
relate to the forgery or fraudul ent use of documents or their

i nclusion or otherwise in the business admnistration in order - and
herein lies the requirenent of intent - to conceal the fact that
foreign public officials have been or will be bribed. Adequate action
can be taken agai nst such of fenses pursuant to Article 225 of the
Crim nal Code.

Article 9

Pursuant to Article 9, the Parties are required to provide |ega
assistance in relation to of fenses covered by this Convention
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The Article does not require any amendrments of Dutch |aw. Were Dutch
| aw requires the existence of treaty provisions as a condition for
consenting to requests for |legal assistance (see Articles 552m 552n
and 5520 of the Crimnal Code), this Article provides for those
grounds.

Article 10

This Article covers extradition and the exercise of crimnal |aw
jurisdiction if extradition is refused. Unlike Article 9, this

provi sion confines itself to the offenses crimnalised in accordance
with Article 1. The structure of this Article is famliar: the

Par agraphs largely follow the conventional pattern of the multilatera
crimnal lawtreaties (See Article 6 of the United Nations Treaty
Against Illicit Trafficking in Narcotics and Psychotropi c Substances
si gned on 20 Decenber 1988 in Vienna (Book of Treaties 1989, 97)).

Article 10(2) is inmportant for the Netherlands now that, pursuant to
Dutch law, extradition is conditional on the existence of an
extradition treaty. A supplenent to Article 5la of the Extradition Act
included in the Corruption Law ReformBill is designed to inplenent
this Paragraph. The third Paragraph expresses the well-known aut
dedere, aut judicare rule.

Finally, we refer to the first sentence of Article 10(4), which nakes
reference to donestic |law and the applicable treaties concerning the
ternms on which extradition is permssible. In this respect, in as far
as an extradition request is not subject to any special extradition
treaty, the Netherlands can have recourse to the grounds for refusa
of the Extradition Act and the European Extradition Treaty (Book of
Treaties 1965, 97) signed in Paris on 13 Decenber 1957 (see Article
5l1a, Clause 3 of the Extradition Act).

Article 11

On the basis of this provision, Parties are required to notify the
CECD Secretary General of the authorities responsible for
consultation, within the neaning of Article 4(3) of the Convention
and for maeking and receiving requests for |egal assistance and
extradition on the grounds of Articles 8 and 9. The Mnistry of
Justice will be appointed as the responsible authority for the

Net her | ands.

Article 12

This Article provides for a tried and tested nechanismw thin the OECD
for mutual evaluation of the inplenmentation and application of the
CECD Corruption Convention. The actual inplenentation of the

eval uation programre is placed in the hands of the OECD Wirki ng G oup
on Bribery in International Business Transactions, unless otherw se
deci ded by consensus of the Parties. W also refer to the Comrentaries
on this Article.
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Articles 13-17

Apart fromArticle 15, these are fairly standard final provisions. The
text of Article 15 is based on the desire to enable the OECD
Corruption Convention to take effect as quickly as possible and is
related to the OECD Recomrendati on of 20-21 May 1997. Pl ease see the
general section of the Notes to this Convention (Section 5.1). The
other final provisions require no further explanation

6. CONSEQUENCES FOR DUTCH LAW

The approval and ratification of the conventions di scussed here nust
be coupled with a nunber of amendments of Dutch |aw. These | ega
anendnents have been combined in the Corruption Law ReformBill

menti oned on several occasi ons above. Although the rel evant anendnents

have al ready been di scussed, above, they are once again |listed bel ow

- Article 6 of the Corruption Protocol requires a nunber of
amendrments of Title | of the Crimnal Code, Book One.

- As a result of the Corruption Protocol and the OECD Corruption
Convention, Articles 177 and 178 of Title VIII, Book Two of the
Crimnal Code nust be anended. Provision nust |ikew se be nade
for a counterpart to Article 36, that also covers bribery of
foreign public officials.

- A penal provision nust be added to Title XXV of Book Two of the
Crimnal Code, based on the definition of offenses in
Article 1(1a), third dash, of the Fraud Conventi on.

- Articles 362 to 364 in Title XXVIIl of the Crim nal Code nust be
anmended, partly to extend their scope for foreign public
officials (as required by the Corruption Protocol).

- Article 10(2) of the OECD Corruption Convention requires an
addition to the Extradition Act. This is necessary in order to
define the extent of the powers to grant extradition requests
fromParties with which no extradition treaty is in force.

7. POSITION OF THE KI NGDOM

Wth regard to the Kingdom of the Netherlands, the Fraud Convention
the Corruption Protocol and the Court Protocol shall apply only to the
Net her | ands.

The governnents of the Netherlands Antilles and Aruba shall consider
whet her the CECD Corruption Convention shall also apply for their
countries. In order to make such co-application possible in due
course, provision is nmade for ratification for the entire Kingdom

The M nister of Justice

The M nister of Foreign Affairs

The M nister of Economic Affairs
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APPENDI X | I']

COMMENTARI ES ON THE CONVENTI ON ON COVBATI NG BRI BERY OF FOREI GN PUBLI C
OFFI CI ALS I N | NTERNATI ONAL BUSI NESS TRANSACTI ONS

CGener a

1

Thi s Convention deals with what, in the | aw of some countries, is
called “active corruption' or “active bribery', meaning the

of fence committed by the person who prom ses or gives the bribe,
as contrasted with “passive bribery', the offence commtted by
the official who receives the bribe. The Convention does not
utilise the term active bribery' sinply to avoid it being

m sread by the non-technical reader as inplying that the briber
has taken the initiative and the recipient is a passive victim
In fact, in a nunber of situations, the recipient will have

i nduced or pressured the briber and will have been, in that
sense, the nore active.

Thi s Convention seeks to assure a functional equival ence anbng

t he neasures taken by the Parties to sanction bribery of foreign
public officials, without requiring uniformty or changes in
fundanmental principles of a Party's | egal system

Article 1. The Ofence of Bribery of Foreign Public Oficials:

Re Par agraph 1:

3.

Article 1 establishes a standard to be net by Parties, but does
not require themto utilise its precise terms in defining the

of fence under their donestic laws. A Party nay use various
approaches to fulfil its obligations, provided that conviction of
a person for the offence does not require proof of elenents
beyond those which would be required to be proved if the offence
were defined as in this Paragraph. For exanple, a statute

prohi biting the bribery of agents generally which does not
specifically address bribery of a foreign public official, and a
statute specifically limted to this case, could both conply with
this Article. Simlarly, a statute which defined the offence in
terns of payments “to induce a breach of the official's duty'
could nmeet the standard provided that it was understood that
every public official had a duty to exercise judgenent or

di scretion inpartially and this was an "autononous' definition
not requiring proof of the law of the particular official's
country.

It is an offence within the nmeaning of Paragraph 1 to bribe to
obtain or retain business or other inproper advantage whether or
not the conpany concerned was the best qualified bidder or was
ot herwi se a conpany which could properly have been awarded the
busi ness.
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10.

Re

11.

Re

12.

“CQther inproper advantage' refers to sonmething to which the
conmpany concerned was not clearly entitled, for exanple, an
operating permt for a factory which fails to neet the statutory
requi renents.

The conduct described in Paragraph 1 is an of fence whether the
offer or promse is nade or the pecuniary or other advantage is
given on that person's own behalf or on behalf of any other
natural person or legal entity.

It is also an offence irrespective of, inter alia, the value of
the advantage, its results, perceptions of |ocal custom the

tol erance of such paynments by | ocal authorities, or the alleged
necessity of the paynment in order to obtain or retain business or
ot her inproper advantage.

It is not an offence, however, if the advantage was permtted or
required by the witten law or regulation of the foreign public
official's country, including case |aw.

Smal| “facilitation' paynents do not constitute paynents nade "to
obtain or retain business or other inproper advantage' within the
nmeani ng of Paragraph 1 and, accordingly, are also not an offence.
Such paynents, which, in some countries, are nmade to induce
public officials to performtheir functions, such as issuing
licenses or permts, are generally illegal in the foreign country
concerned. Qther countries can and should address this corrosive
phenonenon by such neans as support for programmes of good
governance. However, crimnalisation by other countries does not
seem a practical or effective conplenentary action

Under the | egal system of sone countries, an advantage prom sed
or given to any person, in anticipation of his or her becomng a
foreign public official, falls within the scope of the offenses
described in Article 1, Paragraph 1 or 2. Under the | egal system
of many countries, it is considered technically distinct fromthe
of fenses covered by the present Convention. However, there is a
commonly shared concern and intent to address this phenonenon

t hrough further work.

Par agr aph 2:

The of fenses set out in Paragraph 2 are understood in ternms of
their nornmal content in national |egal systenms. Accordingly, if
aut hori zation, incitenment, or one of the other listed acts, which
does not lead to further action, is not itself punishable under a
Party's legal system then the Party would not be required to
nmake it punishable with respect to bribery of a foreign public
official.

Par agr aph 4:
“Public function' includes any activity in the public interest,

del egated by a foreign country, such as the perfornmance of a task
del egated by it in connection with public procurenent.
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13.

14.

15.

16.

17,

18.

19.

A “public agency' is an entity constituted under public law to
carry out specific tasks in the public interest.

A “public enterprise' is any enterprise, regardless of its |lega
form over which a governnent, or governments, may, directly or
indirectly, exercise a dom nant influence. This is deenmed to be
the case, inter alia, when the governnent or governments hold the
majority of the enterprise's subscribed capital, control the

maj ority of votes attaching to shares issued by the enterprise or
can appoint a majority of the nenbers of the enterprise's

adm ni strative or managerial body or supervisory board.

An official of a public enterprise shall be deemed to performa
public function unless the enterprise operates on a norna
commercial basis in the relevant market, i.e., on a basis which
is substantially equivalent to that of a private enterprise,

wi t hout preferential subsidies or other privileges.

In special circunstances, public authority may in fact be held by
persons (e.g., political party officials in single party states)
not formally designated as public officials. Such persons,
through their de facto performance of a public function, may,
under the legal principles of some countries, be considered to be
foreign public officials.

“Public international organisation' includes any internationa
organi sation formed by states, governments, or other public

i nternational organisations, whatever the form of organisation
and scope of conpetence, including, for exanple, a regiona
econom ¢ integration organi sation such as the European
Comuni ti es.

“Foreign country' is not limted to states, but includes any
organi sed foreign area or entity, such as an autononous territory
or a separate customs territory.

One case of bribery which has been contenpl ated under the
definition in Paragraph 4.c is where an executive of a conpany
gives a bribe to a senior official of a governnent, in order that
this official use his office, though acting outside his
conpetence, to nake another official award a contract to that

conpany.

Article 2. Responsibility of Legal Persons:

20.

In the event that, under the | egal systemof a Party, crimna
responsibility is not applicable to | egal persons, that Party
shall not be required to establish such crimnal responsibility.
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Article 3. Sanctions:

Re Paragraph 3:

21.

22.

23.

The “proceeds' of bribery are the profits or other benefits
derived by the briber fromthe transacti on or other inproper
advant age obtai ned or retained through bribery.

The term “confiscation' includes forfeiture where applicable and
means the pernanent deprivation of property by order of a court
or other conpetent authority. This Paragraph is w thout prejudice
to rights of victins.

Par agraph 3 does not preclude setting appropriate limts to
nmonet ary sancti ons.

Re Par agr aph 4:

24.

Anmong the civil or adm nistrative sanctions, other than non-
crimnal fines, which mght be inmposed upon | egal persons for an
act of bribery of a foreign public official are: exclusion from
entitlenent to public benefits or aid; tenporary or pernmanent

di squalification fromparticipation in public procurement or from
the practice of other comrercial activities; placing under
judicial supervision; and a judicial w nding-up order

Article 4. Jurisdiction:

Re Paragraph 1:

25.

The territorial basis for jurisdiction should be interpreted
broadly so that an extensive physical connection to the bribery
act is not required.

Re Par agr aph 2:

26.

Nationality jurisdiction is to be established according to the
general principles and conditions in the | egal system of each
Party. These principles deal with such natters as dua
crimnality. However, the requirenent of dual crinnality should
be deermed to be net if the act is unlawful where it occurred,
even if under a different crimnal statute. For countries which
apply nationality jurisdiction only to certain types of offenses,
the reference to “principles' includes the principles upon which
such sel ection is based.

Article 5. Enforcenent:

27.

Article 5 recognises the fundanental nature of national regines
of prosecutorial discretion. It recognises as well that, in order
to protect the i ndependence of prosecution, such discretionis to
be exercised on the basis of professional notives and is not to
be subject to inproper influence by concerns of a politica

nat ure.
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Article 5 is conplenented by Paragraph 6 of the Annex to the 1997
CECD Revi sed Recommendati on on Conbating Bribery in Internationa
Busi ness Transactions, C(97)123/FINAL (hereinafter, ~1997 OECD
Recommendation'), which recomrends, inter alia, that conplaints
of bribery of foreign public officials should be seriously

i nvestigated by conpetent authorities and that adequate resources
shoul d be provided by national governnents to permt effective
prosecution of such bribery. Parties will have accepted this
Recommendation, including its nonitoring and foll ow up
arrangenents.

Article 7. Money Laundering:

28.

In Article 7, “bribery of its own public official' is intended
broadly, so that bribery of a foreign public official is to be
made a predicate of fence for nmoney | aundering | egislation on the
sane terns, when a Party has nade either active or passive
bribery of its own public official such an offence. Wen a Party
has made only passive bribery of its own public officials a
predi cate offence for noney | aundering purposes, this article
requires that the laundering of the bribe paynent be subject to
noney | aundering | egislation.

Article 8. Accounting:

29.

Article 8 is related to section V of the 1997 OECD
Recomendati on, which all Parties will have accepted and which is
subject to followup in the OECD Working Group on Bribery in

I nternational Business Transactions. This Paragraph contains a
series of recommendations concerning accounting requirenents,

i ndependent external audit and internal conpany controls the

i npl enentation of which will be inmportant to the overal

ef fectiveness of the fight against bribery in internationa

busi ness. However, one inmredi ate consequence of the

i npl enentation of this Convention by the Parties will be that
conpani es which are required to issue financial statenents
di sclosing their material contingent liabilities will need to
take into account the full potential liabilities under this

Convention, in particular its Articles 3 and 8, as well as other
| osses which night flow fromconviction of the conpany or its
agents for bribery. This also has inplications for the execution
of professional responsibilities of auditors regarding

i ndi cations of bribery of foreign public officials. In addition
t he accounting offenses referred to in Article 8 will generally
occur in the conpany's hone country, when the bribery offence
itself may have been commtted in another country, and this can
fill gaps in the effective reach of the Convention

Article 9. Miutual Legal Assistance:

30.

Parties will have al so accepted, through Paragraph 8 of the
Agreed Conmon El enments annexed to the 1997 OECD Recomendati on,
to explore and undertake neans to inprove the efficiency of

nut ual | egal assi stance.
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Re Paragraph 1:

31.

Wthin the framework of Paragraph 1 of Article 9, Parties should,
upon request, facilitate or encourage the presence or
availability of persons, including persons in custody, who
consent to assist in investigations or participate in

proceedi ngs. Parties should take nmeasures to be able, in
appropriate cases, to transfer tenporarily such a person in
custody to a Party requesting it and to credit tinme in custody in
the requesting Party to the transferred person's sentence in the
requested Party. The Parties wishing to use this nechani sm shoul d
al so take neasures to be able, as a requesting Party, to keep a
transferred person in custody and return this person w thout
necessity of extradition proceedings.

Re Paragraph 2:

32.

Par agraph 2 addresses the issue of identity of nornms in the
concept of dual crimnality. Parties with statutes as diverse as
a statute prohibiting the bribery of agents generally and a
statute directed specifically at bribery of foreign public

of ficials should be able to co-operate fully regarding cases
whose facts fall within the scope of the offenses described in
this Conventi on.

Article 10. Extradition

Re Par agr aph 2:

33.

A Party may consider this Convention to be a legal basis for
extradition if, for one or nore categories of cases falling
within this Convention, it requires an extradition treaty. For
exanpl e, a country may consider it a basis for extradition of its
nationals if it requires an extradition treaty for that category
but does not require one for extradition of non-nationals.

Article 12. Monitoring and Fol | ow up:

34.

The current terns of reference of the OECD Wrking G oup on
Bribery which are relevant to nonitoring and foll owup are set
out in Section VIIl of the 1997 CECD Reconmendati on. They provide
for:

i) Recei pt of notifications and other information subnmtted to
it by the (participating) countries;

ii) Regular reviews of steps taken by (participating) countries
to i npl ement the Recommendati on and to nake proposals, as
appropriate, to assist (participating) countries inits
i npl enentation; these reviews will be based on the follow ng
conpl ementary syst ens:

- A systemof self evaluation, where (participating)
countries' responses on the basis of a questionnaire will
provide a basis for assessing the inplenentation of the
Reconmendat i on;
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35.

36.

- A system of mutual eval uation, where each (participating)
country will be examined in turn by the Wrking Goup on
Bri bery, on the basis of a report which will provide an
obj ective assessnent of the progress of the
(participating) country in inplenenting the
Recomendat i on.

iii) Exam nation of specific issues relating to bribery in
i nternati onal business transactions;

V) Provi sion of regular information to the public on its work
and activities and on inplenmentati on of the Recomendati on

The costs of nmonitoring and followup will, for OECD Menbers, be
handl ed through the normal OECD budget process. For non-nmenbers
of the OECD, the current rules create an equival ent system of
cost sharing, which is described in the Resolution of the Counci
Concerni ng Fees for Regul ar Cbserver Countries and Non- Menber
Full Participants in OECD Subsidiary Bodi es, C(96)223/FI NAL.

The foll ow up of any aspect of the Convention which is not al so
foll owup of the 1997 OECD Recommendati on or any ot her instrunent
accepted by all the participants in the OCECD Wrking G oup on
Bribery will be carried out by the Parties to the Convention and,
as appropriate, the participants party to another, correspondi ng
i nstrument.

Article 13. Signature and Accession

37.

The Convention will be open to non-nenbers which becone ful
participants in the OECD Wrking G oup on Bribery in

I nternational Business Transactions. Full participation by non-
nmenbers in this Wrking Goup is encouraged and arranged under

si nmpl e procedures. Accordingly, the requirenent of ful
participation in the Wrking G oup, which follows fromthe

rel ati onship of the Convention to other aspects of the fight
against bribery in international business, should not be seen as
an obstacle by countries wishing to participate in that fight.
The Council of the OECD has appeal ed to non-nenbers to adhere to
the 1997 OECD Recomendation and to participate in any
institutional followup or inplenmentation nechanism i.e., in the
Wor ki ng Group. The current procedures regardi ng ful

partici pation by non-nmenbers in the Wirking Group may be found in
t he Resol ution of the Council concerning the Participation of
Non- Menber Economies in the Wirk of Subsidiary Bodi es of the
Organi sation, C(96)64/REVL/FINAL. In addition to accepting the
Revi sed Recommendati on of the Council on Conbating Bribery, a
full participant also accepts the Recommendati on on the Tax
Deductibility of Bribes of Foreign Public Oficials, adopted on
11 April 1996, C(96) 27/ FI NAL.
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