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APEC-OECD INTEGRATED CHECKLIST ON REGULATORY REFORM: 
ADDRESSING REGULATORY, COMPETITION POLICY,  

AND MARKET OPENNESS POLICY ISSUES 

Preamble  

1. Member economies of APEC and the OECD have recognized that regulatory reform is a 
central element in the promotion of open and competitive markets, and a key driver of economic 
efficiency and consumer welfare. As a result, agreement for an APEC-OECD Co-operative 
Initiative on Regulatory Reform was reached in June 2000 and was endorsed at the APEC 
Ministerial Meeting on 12-13 November 2000 in Brunei Darussalam, in order to promote the 
implementation of the APEC and the OECD principles by building domestic capacities for 
quality regulation.  

2. Many economies within APEC and the OECD have individually embarked on ambitious 
programmes to reduce regulatory burdens and improve the quality and cost-effectiveness of 
regulations. They have collectively endorsed regulatory reform principles and policy 
recommendations at the highest political levels, specifically through: 

• The 1999 APEC Economic Leader’s Declaration, containing the APEC Principles to 
Enhance Competition and Regulatory Reform, 

• The 1997 OECD Policy Recommendations on Regulatory Reform, and  

• The 1995 OECD Recommendation on Improving the Quality of Government Regulation.  

3. A first phase of the APEC-OECD initiative was completed in October 2002, at the High 
level Conference in Jeju, Korea, where economies agreed on the need to elaborate an APEC-
OECD Integrated Checklist for self-assessment on regulatory, competition and market openness 
policies, to implement the APEC and OECD principles. The second phase of the initiative has 
focused on the development of the integrated checklist that will be presented for approval to the 
respective Executive Bodies of the APEC and the OECD in 2005.  

4. The checklist is a voluntary tool that member economies may use to evaluate their 
respective regulatory reform efforts. There is no single model of regulatory reform, but this does 
not mean that standards, goals and well-structured institutions do not matter. Based on the 
accumulated knowledge of APEC and the OECD, the Checklist highlights key issues that should 
be considered during the process of development and implementation of regulatory policy, while 
recognizing that the diversity of economic, social, and political environments and values of 
member economies require flexibility in the methods through which the checklist shall be 
applied, and in the uses given to the information compiled. There is little risk that self-
assessment will be an exercise in self-satisfaction. Even countries that are well-advanced can 
find room for improvement. 

5. While the checklist will not be used for comparative purposes, it can provide useful 
information for those economies interested in (i) moving closer to good international practices; 
and (ii) reducing the uncertainty regarding the implementation of regulatory reform principles 
and institutions, particularly in relation to the dynamic and interrelated effects of competition, 
market openness and regulatory policies. The checklist creates an orderly framework for 
decision-making that sets out key concepts to guide administrators through the complexities of 
the design and implementation of an effective and high quality regulatory reform policy. This 
can greatly assist policy makers in identifying options and targeting priorities.  
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6. The checklist is comprised of four sections. The first is a horizontal questionnaire on 
regulatory reform across levels of government that invites reflection on the degree of 
integration of regulatory, competition and market openness policies across levels of government, 
and on the accountability and transparency mechanisms needed to ensure their success. 
Regulatory reform refers to changes that improve regulatory quality to enhance the economic 
performance, cost-effectiveness, or legal quality of regulations and related government 
formalities. Reform can mean revision of a single regulation, the scrapping and rebuilding of an 
entire regulatory regime and its institutions, or improvement of processes for making regulations 
and managing reform. Deregulation is a subset of regulatory reform and refers to complete or 
partial elimination of regulation in a sector to improve economic performance.  

7. The other three sections of the questionnaires focus on individual policy areas, and the 
factors that may be considered to improve their specific design and implementation. The policy 
areas are defined as follows: 

• Regulatory policies: those designed to maximise the efficiency, transparency and 
accountability of regulations based on an integrated rule -making approach and the 
application of regulatory tools and institutions. 

• Competition policies: those that promote economic growth and efficiency by 
eliminating or minimising the distorting impact of laws, regulations and administrative 
policies, practices and procedures on competition; and by preventing and deterring 
private anti-competitive practices through effective enforcement of competition laws. 

• Market openness policies: those that aim to ensure that a country can reap the benefits 
of globalisation and international competition by eliminating or minimising the 
distorting effects of border as well as behind-the-border regulations and practices. These 
policies influence the range of opportunities open to foreign suppliers of goods and 
services to compete with domestic counterparts in a particular national market (e.g. 
through trade and investment). 

8. In a changing world, government action remains essential to protect and promote 
important social objectives, such as safety, health, and environmental quality, and the 
international community has taken commitments to several social and environmental agreements 
in the past decade. Indeed, as economies develop, public expectations in such areas tend to 
increase. More efficient and dynamic economies will help governments serve these public 
interests. Experience shows that reform, if properly carried out, should not adversely effect, and 
can often promote, such objectives. There is scope to consider further how regulatory quality 
affects social and environmental policy objectives. 

9. The Checklist is therefore an integrated self-assessment tool, in three senses. First, it 
integrates the APEC and OECD principles on regulatory reform. Second, it integrates the three 
policy areas—competition, rule -making and market openness—to provide a coherent whole -of-
government view. Third, it integrates governance perspectives – transparency, accountability and 
performance. 
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H. Horizontal Criteria Concerning Regulatory Reform 

Regulatory reform  refers to changes that improve regulatory quality to enhance the economic performance, 
cost-effectiveness, or legal quality of regulations and related government formalities. Reform can mean 
revision of a single regulation, the scrapping and rebuilding of an entire regulatory regime and its 
institutions, or improvement of processes for making regulations and managing reform. Deregulation is a 
subset of regulatory reform and refers to complete or partial elimination of regulation in a sector to improve 
economic performance.  

Regulatory, competition and market openness policies are key drivers for a successful and coherent 
regulatory reform. 

H1. To what extent is there an integrated policy for regulatory reform that sets out 
principles dealing with regulatory, competition and market openness policies?  

Comments: 

 The checklist begins with an assessment of the status of the regulatory reform process.  

 The point of departure is to ask whether a regulatory reform policy exists. Such a policy 
often takes the form of a statement setting out principles to govern regulatory reform which 
provides strong guidance and benchmarks for action by officials, and also sets out what the 
public can expect from government regarding regulation. Thus both domestic and foreign 
stakeholders would have a statement of government policy for reference, in addition to 
other obligations that may govern regulatory action. The integrated policy can become a 
touchstone for government action. 

 An integrated policy is essential in ensuring that policies for all concerned areas are 
mutually supportive. It would include key elements, such as transparency, non-
discrimination, and minimal interference with competition and open markets, consistent 
with obtaining these policy objectives. It may set out principles for communication and 
analysis, including substantive areas to be considered in analysis. An integrated policy is 
closely tied to Question H2 since it provides an opportunity for political leaders and senior 
officials to express their support for regulatory reform. 

  

HKC believes in market forces and adopts a minimum intervention approach to economic 
arrangement. Regulatory regimes are established to provide prudential supervision, to ensure safety, 
to protect consumer interests, and to encourage investment. 

HKC maintains a high level of transparency of government laws, regulations and administrative 
procedures. All primary and subsidiary legislation (and amendments of them), statutory notices for 
appointment of public offices, departmental notices and public tenders; ordinances, regulations and 
bills; periodical lists for professionals, institutions, etc; draft bills and executive orders; and public 
notices are published regularly in the Government Gazette. Electronic version of the Government 
Gazette is available free of charge on the Internet (website: www/gld.gov.hk/cgi-
bin/gld/egazette/index.cgi?lang=e&agree=0 ). 

HKC is committed to ensuring equality for all before the law, judicial independence and that the rule 
of law prevails in all spheres of society; respecting the rights and dignity, and to safeguard the 
freedoms of each individual; and maintaining a highly transparent and accountable government which 
supports civic participation. 

HKC also strives to ensure that it does not create unnecessary red tape in achieving legitimate policy 
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objectives and that regulators are conscious of the full cost implications of their practices. It will 
continue to undertake business facilitation reviews and related initiatives to cut red tape, deregulate 
and reduce the cost of compliance; to cultivate a helping business culture in the civil service; and to 
implement deregulatory measures where appropriate. 

Based on the above principles, HKC formulates new regulations and reviews the existing regulations 
in different industries with a view to further enhancing our position as the freest economy in the world 
and the one of the most preferred places of doing business. 

H2. How strongly do political leaders and senior officials express support for regulatory 
reform to both the public and officials, including the explicit fostering of competition and 
open markets? How is this support translated in practice into reform and how have 
businesspeople, consumers and other interested groups reacted to these actions and to the 
reforms in concrete terms?  

Comments: 

 Support and interest in reform activities are key elements for their success. Reforms often 
confront powerful interest groups outside or inside the government. Often the benefits of 
reforms are masked by transition costs. But failure to overcome short-term costs and 
eliminate the economic distortions brought by inefficient regulations nurtures complacency 
and maintains the status quo, which further increases the costs of reforms. Strong and clear 
messages and a showing of commitment are needed to build public consensus for reform. 
How this support is translated in practice is important, all the more so as this affects how 
businesspeople, consumers and other interested groups react to reforms. This is 
particularly true with respect to the enhancement of competition and open markets which, 
while benefiting the economy and consumers at large, may face opposition from particular 
interests. Political leadership in policy-setting helps to balance, when warranted, social and 
environmental factors with economic, competitive and market-openness objectives in 
regulatory initiatives. While a broad integrated policy as recommended in H1 is key, high-
level commitment also needs to be sustained through time, as often the beneficial impacts of 
the reforms and enhanced competition and open markets will need months and years to 
improve the economic structures and processes. This is even more important as time and 
effort will be required to change the culture of economic actors and regulators. 

 
Over the past decade, HKC has been implementing various “helping business” initiatives to eliminate 
and simplify regulations which hinder Hong Kong, China’s ability to innovate and grow, and to 
provide a more open and fair environment to achieve growth, while maintaining the necessary 
standards and disciplines. 

In early 2004, Economic and Employment Council (EEC) was set up to further the business 
facilitation efforts, among other things. EEC is chaired by the Financial Secretary and comprises 
legislators, representatives from the academic, business and labour sectors, and directors of relevant 
government bureaux. A Subgroup on Business Facilitation was also established in the same year under 
EEC with the aims to identifying and eliminating outdated, excessive, repetitive or unnecessary 
regulations so as to facilitate business development and create jobs. Business Facilitation Advisory 
Committee (BFAC) has been set up in January 2006 to further the business facilitation efforts of the 
former EEC. It is tasked to advise and report to the Financial Secretary on the development and 
implementation of programmes and measures to facilitate business, and review government 
regulations and procedures impacting on business.  

The Economic Analys is and Business Facilitation Unit (EABFU) is a dedicated Unit established in 
June 2004 to support the work of BFAC (and EEC before 2006) and co-ordinates its business 
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facilitation initiatives in conjunction with government bureaux and departments. It continues to focus 
on making Hong Kong, China a genuinely friendly place for both local and overseas businesses. 

Extensive participation of representatives from the business, academic and professional sectors, as 
well as legislators and senior government officials from relevant government bureaux in the BFAC 
manifests the significance HKC places on this subject and the wide public support it gains. 

So far, over 120 business facilitation studies and reviews on government regulations and procedures 
have been completed and over 490 improvement measures have been implemented since 1996. 

 

H3.  What are the accountability mechanisms that assure the effective implementation 
of regulatory, competition and market openness policies?  

Comment: 

 The assignment of specific responsibilities for aspects of reform and the creation of a 
framework for accountability are essential for the success of the programme. To be effective, 
reform will have to be co-ordinated across a number of areas, with clear roles to be played 
by departmental/ministry officials, front-line regulators, senior officials, oversight bodies (if 
any), the courts, stakeholders, the public, and political leaders. 

 

HKC subscribed to the basic economic philosophy of minimum government intervention and free 
play of market forces. Nevertheless, when a business practice limited market accessibility or 
contestability and impaired economic efficiency or free trade to the detriment of the overall interest of 
the Hong Kong, China economy, the Government would take appropriate remedial action. 

An industry specific approach is adopted. Government takes a wide range of sector-specific 
legislative and non-legislative measures ranging from licensing conditions, codes of practice, 
administrative means, public censure to anti-competition provisions in specific legislation to deal with 
anti-competitive behaviour in various markets. The relevant bureaux are responsible to ensure that all 
statutory bodies under their charge acknowledge and observe the guidelines as stipulated in the 
Statement on Competition Policy. 

In addition, the Competition Policy Advisory Group (COMPAG) provides a dedicated and high-level 
forum to review competition-related policy issues and examine the extent to which the Government, 
the wider public sector, as well as the private sector should seek to introduce more competition to 
enhance economic efficiency and free trade.  

Regulatory institutions are accountable to the public of their operational performance. There are 
regular reports on work performance and transparent performance pledges where applicable. 
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H4.  To what extent do regulation, competition and market openness policies avoid 
discrimination between like goods, services, or service suppliers in like circumstances, 
whether foreign or domestic? If ele ments of discrimination exist, what is their rationale? 
What consideration has been given to eliminating or minimising them?  

Comments: 

 Non-discrimination means that laws and policies should refrain from applying different 
requirements or procedures to different firms, goods, services or countries. This includes 
discrimination either against or in favour of a particular firm or category of firms (firms, 
for example, operating in a particular sector of economic activities or foreign-owned firms 
in general, firms from a particular country). An example of “positive” discrimination could 
be with respect to domestic firms considered to be “national champions”, etc.  

 Sometimes regulation is ostensibly non-discriminatory but is nevertheless perceived to 
discriminate “de facto”. Such discrimination can occur in various ways, e.g. the use of 
“grandfather” clauses that exempt incumbent firms from more onerous requirements that 
may apply to new market entrants; or imposing on foreign firms requirements that they 
have already satisfied in their home country under a different form (as when different 
regulatory approaches are applied for the same objective) . New and proposed regulation 
should be examined to ensure that it does not have avoidable de facto discriminatory effects. 
Some de facto discrimination may be the result of inadequate vetting of regulatory 
proposals from the market openness perspective. Effective consultation and co-ordination 
among regulatory, competition and trade officials may help to avoid such unintended effects 
(see also Question H8 on the inter-ministerial consultation). 

 This principle is also examined in Question C6. 

 
HKC has no applied tariffs on imports, or tariffs on exports. It also maintains no tariff quotas or 
surcharges, safeguards, anti-dumping or countervailing actions, concessionary export financing, 
export taxes, government-mandated countertrade, or trade-related subsidies or tax exemptions. We do 
not have any voluntary export/import restraint arrangements, or operate any state-trading enterprises. 

HKC only maintains those non-tariff measures which are required to protect public health, safety, 
security and the environment, and to fulfil its obligations under international agreements. We keep 
such measures under constant review with the objective to facilitate trade as far as possible. More 
importantly, all tariff/non-tariff measures are consistently applied with no discrimination between 
goods of different origin/different source. 

In addition, to further enhance the transparency of our Import and Export Licensing and Control 
System, we maintain a webpage (www.tid.gov.hk/service/ie/jsp/IE_Gen_IECLR_Home_e.jsp) to 
provide a general overview on the import and export control as exercised by different government 
agencies. 

It is also HKC’s policy to maintain liberal service and investment regimes. Most services sectors are 
free and open; foreign service providers and traders normally enjoy national treatment. In general, 
there are no special legislation, regulations or administrative guidelines governing the admission and 
establishment of foreign investment in HKC (for an exceptional case, please refer to Question C6). 
There are also no restrictions on foreign exchange transactions, capital movement, or repatriation of 
capital and returns related to foreign investments.  

The large volume of imports and exports of goods and services (which accounted for a combined 
383.4% of our GDP in 2005) and the substantial external factor income flows (which accounted for a 
combined 72.5% of our GNP in 2005) both demonstrate our strict adherence to the policy of 
maintaining HKC a free and open market for trade and investment. 
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H5.  To what extent has regulatory reform, including policies dealing with regulatory 
quality, competition and market openness, been e ncouraged and co-ordinated at all levels of 
government (e.g. Federal, state, local, supranational)?  

Comment: 

 The regulatory environment where citizens and business operate is composed of complex 
layers of regulation stemming from subnational, national and international levels of 
government. Historic, political, cultural and administrative reasons account for the 
divergences. These variations can contribute to a lack of coherence and consistency among 
central, regional and local regulations reducing the quality of the ‘national’ regulatory 
environment in which citizens and businesses operate, and thus compromising 
competitiveness and market openness of the country. Where regulatory powers are shared 
between levels of government, co-ordination may be an essential element of successful 
reform. Formal policies or mechanisms for co-ordination within and between governments 
on regulation and its reform can be set up to maximise the benefits of reforms and reduce 
internal regulatory barriers to trade and investment. 

 
Policies, rules and regulations are applied consistently within HKC, and so are the outcomes of 
regulatory reforms. The multi-level government coordination as mentioned in the question is not 
applicable to HKC. 
 

H6.  Are the policies, laws, regulations, practices, procedures and decision making 
transparent, consistent, comprehensible and accessible to users both inside and outside 
government, and to domestic as well as foreign parties? And is effectiveness regularly 
assessed? 

Comments: 

 To build public support for regulatory, competition and market openness policies, 
consumers, businesses, investors, lenders, and other stakeholders must be able to ascertain 
clearly the content of the policies, as well as that of related laws, regulations, guidelines, 
practices and procedures. In addition, other types of rules, including “soft” regulation (or 
“grey” or “quasi”-regulation) should be transparent to those who are affected. Thus, 
administrative guidance, documents, directives, interpretation bulletins or other rules that 
do not have the force of law but will have a practical impact on stakeholders must also be 
clear and easily and comprehensively available for domestic and foreign businesses and 
service suppliers. 

 Transparent, consistent, comprehensible, and accessible laws are necessary to ensure 
compliance and achieve public policy objectives (See also, Question B6 on transparency 
within government on competition law). Among other things, this promotes predictability, 
fairness and public confidence. Transparency also contributes positively to the 
attractiveness of the investment climate. Both domestic and foreign players require 
transparency, but it is particularly important to new market entrants as well as SMEs.  

 Transparency also relates to the regulatory process, how decisions are made and how they 
are applied. A clear system for rule making that is known to stakeholders and policies 
governing the enforcement of laws can ensure that stakeholders know and understand how 
the law affects them; furthermore, it ensures consistent application of laws. It is important 
to limit conflicts of interest in regulation between the regulated company and the regulator. 
Transparency must also extend to forthcoming regulatory actions, as this is necessary for 
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stakeholder involvement in regulatory decision-making (see also Question A5 and C4 on 
public consultation) and for predictability, an important element in business planning.  

 Transparency requires the timely publication, or at least the public availability of all 
relevant laws, regulations and decisions, as well as information about the decision-making 
process. Channels for information dissemination and notification should be widely 
accessible, including those for dissemination and notification to international bodies. The 
internet has proven to be an invaluable resource for access to laws, government services, 
electronic filings, and identification of single inquiry points. Other approaches such as 
public registries of all regulations and “one stop” access to regulatory permits and service 
centres can be particularly valuable in federal states where rules from multiple levels of 
government may apply to a new market entrant 

 Because government is increasingly “partnering” with the private sector to achieve public 
policy objectives, transparency of at least some private sector rules may be an important 
element of good regulation. Self -regulatory schemes, whether or not backed by government, 
may need enhanced clarity and transparency. Similarly, standards development regimes are 
often poorly understood by those who may be affected. A greater effort should be made to 
make the standards development process and the standards themselves more transparent, 
and to ensure the transparency of qualification and licensing requirements and procedures. 

 

Yes. 

HKC maintains a high level of transparency of government laws, regulations and administrative 
procedures. Statutory notices for appointment of public offices, departmental notices and public 
tenders; ordinances, regulations and bills; periodical lists for professionals, institutions, etc.; draft bills 
and executive orders; and public notices are published regularly in HKSAR Gazette. Electronic 
version of the HKSAR Gazette is available free of charge. All primary and subsidiary legislation (and 
amendments of them) are published in the Government Gazette and in the Laws of Hong Kong, 
China. They are also available free of charge on internet under the Bilingual Laws Information 
System (BLIS).  

It is a standing practice in HKC for the government and regulatory authorities to consult stakeholders 
in the making of policies, rules and regulations. The duty to consult relevant parties may also be a 
statutory requirement on the government or an authority. Where policies and regulations are to be 
implemented through the making of primary or subsidiary legislation (which is often the case), they 
will be subject to scrutiny by the legislature. 

Once policies and regulations are made, the responsible government agencies or relevant 
organizations will ensure that they are properly implemented or enforced to achieve their purposes. 
Details of policies, rules and regulations, as well as the laws that provide backing to them, are made 
publicly available through various channels including the government website. Policies and 
regulations are reviewed regularly or when required, taking into account the prevailing circumstances 
and views expressed by stakeholders. 

Furthermore, the office of Ombudsman is an independent authority, established under the 
Ombudsman Ordinance (Cap 397) since February 1989. Complaints can be lodged directly with the 
Ombudsman which may initiate direct investigation and extend his jurisdiction to include nearly all 
Government departments and 14 major statutory bodies. 
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H7.  Are the reform of regulation, the establishment of appropriate regulatory 
authorities, and the introduction of competition coherent in timing and sequencing?  

Comment: 

 Comprehensive reform works better than piecemeal reform. But comprehensiveness does 
not mean that all changes must occur at the same time. Thus, it may not be appropriate to 
initiate major sectoral reform in all areas simultaneously. A successful reform policy will 
need a strategy establishing transitional steps. These transitional phases should only be 
temporary, as should regulatory strategies developed to deal with transitions to more 
competitive economies. In that respect, it may be necessary to develop mechanisms for 
monitoring implementation to evaluate progress and identify obstacles to further reform. 
Furthermore, the necessary regulatory authorities should be established before structural 
changes and technical regulatory decisions have been made in order to make use of and 
improve the authorities’ expertise. The introduction of regulatory reform, including 
creation of appropriate regulatory authorities prior to market opening in certain service 
sectors, can be important in ensuring competition and the effectiveness of regulation to 
meet public policy objectives.  

 
Yes. 

HKC begins as a small and open trade port some 200 years ago. It is externally oriented and is fully 
open to foreign capital and technology for its growth and development. Competition is more a norm 
than exception. 

As the economy grew, industries became more sophisticated, the need for rules and regulations 
gradually evolved. Regulatory bodies were set up to provide prudential supervision, to ensure health 
and safety, to protect consumer interests, and to encourage investment. Over time, to ensure 
regulatory policies and standards continue to serve their purposes and are consistent with changes in 
circumstances and needs, specific entities such as the Business Facilitation Advisory Committee 
were set up to review the existing regulatory standards, and to remove over-burdensome and 
outdated rules and regulations.  

As a result, the timing and sequencing of the establishment of regulatory authorities tend to be largely 
coherent in the sense that the regulatory authorities, and later the regulation reviewing bodies, are 
usually established in response to market needs taking into account the size, the scope, and the degree 
of sophistication of development of the specific industry. The review of timing and sequencing is a 
constant and on-going process. 

 
H8.  To what extent are there effective inter-ministerial mechanisms for managing and 
co-ordinating regulatory reform and integrating competition and market openness 
considerations into regulatory management systems? 

Comment: 

 To avoid unnecessary duplications and contradictions, all appropriate official bodies 
should be informed and consulted when preparing a new measure or planning a reform. It 
is particularly important to involve trade and competition officials who can provide 
valuable advice and anticipate trade frictions or anticompetitive impacts that might 
inadvertently follow from proposed rules. They can also be invaluable allies in the reform 
process and can ensure that the benefits of reform are not dissipated in a difficult sectoral 
transition to a more competitive environment. Given their role in regulating services, 
independent regulators and private sector bodies with regulatory responsibilities (e.g., for 
some professional services) should be included as appropriate. 
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 It is important in particular to ensure that competition, efficiency and market openness are 
considered in the assessment of all regulations and their alternatives that may have an 
impact upon markets. This assessment of instrument choice ought to be guided by the 
general principle that competition should be stimulated and maximised except in cases of 
market failure or where other legitimate public interest objectives give rise to a need for 
continued or even new regulation. In such a case, the competition distorting impact of the 
regulation ought to be minimised and the regulatory regime as a whole ought to be oriented 
towards promoting efficiency. 

 If competition and market openness considerations are to be more closely integrated into 
the regulatory management system, including both primary and secondary rule-making and 
reviews of the stock of existing regulatory legislation, then this needs to be reflected in 
institutional structures, policy development processes, administrative procedures, official 
responsibilities, and accountability arrangements.  

 

In essence, all regulatory reform initiatives of HKC do involve an inter-ministerial consultation 
process, and the existing mechanism does cater for competition and market openness considerations. 

To ensure the regulatory and competition policies caters for present day’s circumstances and meet the 
need of time, the Business Facilitation Advisory Committee (BFAC) and Competition Policy Review 
Committee (CPRC) are set up to systematically review government regulations and procedures 
impacting on business, with a view to eliminating outdated, excessive, repetitive or unnecessary 
regulations so as to facilitate business operations. 

The Economic Analysis and Business Facilitation Unit (EABFU) is working closely with government 
bureaux and departments in conducting regulatory impact assessment (RIA) studies on proposed 
regulations impacting on business. RIAs include the assessments of the cost of enforcement to the 
Government and the cost of compliance to the business sector and consumers, as well as the analyses 
of the risk of not doing something and the measures necessary to control risk. 

Also, in the preparation of new policy or legislative proposals, the government bureau concerned is 
required to assess the economic implications, with an assessment of the impact on competition where 
relevant, having regard to the Statement on Competition Policy promulgated by COMPAG in May 
1998 (content of the statement at www.compag.gov.hk/policy), and take into account the findings of 
the relevant sustainability assessments. 
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H9.  Do the authorities responsible for the quality of regulation and the openness of 
markets to foreign firms and the competition authorities have adequate human and 
technical resources, to fulfil their responsibilities in a timely manner?  

Comment: 

 Strong and effective institutions require expert staff and resources to provide all core 
functions. For instance, in the case of the Competition Authority, a sufficient staff of 
professional experts, including economists and lawyers, is needed to carry out the 
enforcement and advocacy work. If the regulatory management system includes the 
involvement of the Competition Authority and trade and investment officials in key rule -
making activities, then that needs to be reflected in the capacities and resources of these 
bodies. In addition, resources, including expertise, must be available for the development of 
regulatory processes according to principles of high quality regulation. (See for example, 
Questions A2 and A3 on the analysis of new and existing regulation). 

 

Yes. The authorities comprise, where warranted, representatives from the business, academic and 
professional sectors, legislators and senior government officials from relevant government bureaux. 

 

H10.  Are there training and capacity building programmes for rule -makers and 
regulators to ensure that they are aware of high quality regulatory, competition and market 
openness considerations?  

Comments: 

 Building and maintaining capacity must be seen as a crucial element for a successful 
regulatory management system. Capacity building involves more than resources. Expertise 
and experience need to be developed and maintained over time so that officials responsible 
for policy development and institutional design are more aware and better able to identify 
what is necessary for high quality regulation, competition and market openness issues.  

 Trade issues and obligations to maintain market openness, as well as complementary pro-
competition approaches, may not be familiar to some regulatory policy makers, particularly 
in areas of social regulation. Officials may require training in the identification of issues, 
and even more importantly, on the approaches (including instrument choice) that might 
allow them to regulate effectively while restricting the openness of markets no more than 
necessary. Specifically, officials may require training on the use of alternative forms of 
regulation (see Question A7 on regulatory alternatives).  

 At the same time, education and co-operation among competition, trade and regulatory 
officials may be required to promote greater coherence in the attainment of legitimate 
policy objectives in such areas as health, safety and the environment. It is also important to 
find mechanisms to maintain the institutional memories of bodies in charge of regulatory, 
competition and market openness policies to compensate for personnel changes. The 
mobility of officials however, can disseminate regulatory, competition and market openness 
policies. 

 Ongoing training and information exchange amongst regulators will be particularly 
important in sectors where technological change is placing new demands upon regulators, 
or where experimentation about the appropriate regulatory frameworks to underpin 
liberalisation, especially in some service sectors, is underway. 
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Yes. 

HKC strives to cultivate a business facilitating culture in the civil service; the government has 
published a booklet to provide civil servants tasked with regulating HKC’s businesses with an 
overview of the challenges facing the regulators and with examples of good practice. 

Apart from internal training provided by the individual regulatory bodies to their respective regulators 
and decision makers, from time to time the Government provides the opportunities to its senior 
officials to attend external training courses on different topics, which also includes courses on 
competition polices, e.g. courses held by APEC. 

 

 

H11.  Does the legal framework have in place or strive to establish credible mechanisms 
to ensure the fundamental due process rights of persons subject to the law, in particular 
concerning the appeal system?  

Comments: 

 The fundamental due process rights of persons subject to the law ought to be safeguarded 
not only by provisions that articulate those rights, but also by clear mechanisms designed to 
ensure the enforceability of those rights. These steps are necessary to ensure procedural 
fairness. Due process rights include the right to appeal final decisions in a timely manner 
before an independent third party arbiter; the right to be informed, prior to and 
immediately following any such adverse decision, of the concerns that form the basis of the 
decision; and the right to make representations after being informed of such concerns and 
prior to the point in time at which a final decision is reached. Providing a fair system that 
respects the due process rights of individuals and firms is key to credible and respected 
regulatory actions. 

 It is also important that foreign stakeholders and participants should not be disadvantaged 
in their access to the appeal systems. The appeal process should be accessible, transparent 
and accountable. This can be enhanced by clear rule of procedure and practice directives, 
according to each economy’s technological and budgetary feasibilities, the use of the 
internet to provide guidance for those wishing to appeal, and processes that improve 
accessibility (e.g., use of electronic filings). Appeals should be handled on a timely basis for, 
as has been said, “justice delayed is justice denied.” 

Yes. 
 

HKC has a well-established and trusted legal system based on the common law. The rights and 
freedoms of Hong Kong, China people and those living here are founded upon the impartial rule of 
law, an independent judiciary, a comprehensive system of legal aid, and a free and active press. 

 
The right of access to the courts is guaranteed in the Basic Law, HKC's constitutional document, 
which also entrenches the right to fair and public hearing in the determination of any criminal 
charge against an individual, or of his rights and obligations in a suit at law. Various laws, 
including rules of court, provide for appeals in criminal and civil proceedings. The power of final 
adjudication is vested in the Court of Final Appeal of the HKSAR, which may as required invite 
judges from other common law jurisdictions to sit on it. 
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A. Regulatory Policy 

Regulatory policies are designed to maximise the efficiency, transparency, and accountability of regulations 
based on an integrated rule-making approach and the application of regulatory tools and institutions. 

A1.  To what extent are capacities created that ensure consistent and coherent 
application of principles of quality regulation?  

Comments: 

 Quality regulation needs a strong involvement and a sense of ‘ownership’ by regulators in 
charge of their design and implementation who are committed to the regulation’s objectives 
and have information on the sector history and situation. It is important also that a means 
exists for the co-ordination of regulatory reform or initiatives, if not by a central body then 
by institutions or co-ordinating mechanisms. There are several reasons for this. It is often 
difficult for regulators to reform themselves. Special interests, close identification with the 
objectives of outdated regulation, and countervailing pressures from different parts of 
society make such self -reform even more complex. In addition, modern regulations and 
regimes apply across multiple areas. Regulatory quality control and consistency may 
benefit when responsibility is shared between regulators and a central quality control entity. 
For example, specific responsibilities for aspects of a regulatory management system may 
be assigned to a body that can help balance the pressures and at the same time ensure 
accountability for the success of the reform across a number of areas. Similarly, the rule -
making process must provide for priority setting, co-ordination of regulatory activities, and 
the involvement of competition and trade officials in policy development or review where 
appropriate.  

As mentioned in Question H3, HKC’s various regulatory bodies have different mechanisms to ensure 
the effective implementation of regulatory policies. 

In addition, the Business Facilitation Advisory Committee (BFAC), together with the Economic 
Analysis and Business Facilitation Unit (EABFU) and the sector-specific task forces, to a certain 
extent, functions as a “quality control” mechanism. 

The BFAC advises and reports to the Financial Secretary on the development and implementation of 
programmes and measures to facilitate business. This serves as a channel for the top management of 
the government to monitor regulatory reform progress. 

Moreover, the BFAC sets the priority for conducting regulatory review of selected sector(s) and sets 
up dedicated sector-specific tasks forces to carry out the review. The task forces usually invite the 
relevant industry stakeholders to take part in the review. 

The EABFU, under the steer of the BFAC, conducts regulatory reviews on those sectors not covered 
by the task forces and coordinates with concerned departments/bureaux in taking forward business 
facilitation initiatives endorsed by the BFAC. The EABFU also works closely with 
departments/bureaux in conducting Regulatory Impact Assessments. 

BFAC, EABFU and the task forces together thus form an important mechanism for  
the “external” review of government regulations and procedures. The elimination of outdated, 
excessive, repetitive or unnecessary regulations in turn would help ensure consistent application of 
quality regulations. 
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A2.  Are the legal basis and the economic and social impacts of drafts of new regulations 
reviewed? What performance measurements are being envisaged for reviewing the 
economic and social impacts of new regulations?  

Comments: 

 The Rule of Law means that all properly functioning regulatory systems and every 
regulatory action (which by definition intrudes on the activities of the others) must be based 
in law. Every well functioning rule -making process will have a procedure for examining the 
proposed regulatory action for legality and compliance with other requirements, such as 
adherence to WTO obligations. These procedures may be the responsibility of a central 
body (referred to above in A1) or may be assigned elsewhere and may involve legislative 
bodies. 

 In addition, decision-makers and stakeholders should be provided with information about 
the effects of new regulation. These requirements are important for the analytical process of 
developing new regulation and for informing decision-makers and stakeholders. 
Consideration of impacts should include close analysis of the problem to be solved and 
alternative solutions, as well as the impacts of the proposed regulatory solution. 
Performance measurement initiatives can be included when reviewing the economic impact 
of new regulations. This analytical process ties in closely with transparency and 
consultation considerations (see Questions H6, A5 and C4), and with the need to avoid 
discrimination between domestic and foreign stakeholders in regulation (see Questions H4 
and C6 on non-discrimination). 

 The requirement for analysis can apply broadly to both primary and secondary regulation. 
Similar considerations should be taken into account by independent or quasi-independent 
regulators.  

 Reviews of regulatory measures (primary laws or secondary regulations) should be 
conducted in a fashion that does not discriminate between domestic and foreign stakeholder 
by, for example, limiting opportunity for comment or participation. 

 

Yes. 

Specific ordinances or subsidiary legislation are introduced to provide a legal framework for new 
regulations and to empower the concerned regulatory bodies the authority of enforcement. Legislators 
and legal advisors are closely involved in the drafting of new regulations. The economic, financial, 
civil service, environmental and sustainability implications are duly assessed during the drafting 
process. And according to circumstances, different levels of consultation is conducted to gauge the 
public reaction to the proposed regulations (and there is no discrimination between domestic and 
foreign stakeholders). 

Prior to presentation to the legislature, the final draft (the Bill) and its explanatory memorandum will 
be published in the Gazette for public scrutiny. The passage of a bill normally involves extensive 
debates among the legislators comprising representatives from different functional and geographical 
constituencies. 

While regulatory impact assessment (RIA) is not a compulsory requirement for new regulatory 
proposals, departments/bureaux concerned will normally consider conducting RIA for major policy 
proposals with a significant regulatory impact. The Economic Analysis and Business Facilitation Unit 
(EABFU) is working closely with the concerned bureaux and departments in conducting RIA studies 
on proposed regulations impacting on business.  
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A typical RIA may include assessment of the followings: 

Ø the need for regulation, 

Ø options available , 

Ø identification of stakeholders 

Ø impact analysis of regulations in terms of both quantifiable and non-quantifiable benefits and costs 
associated, which would also include its implications on trade and market entry if applicable  

Ø distributive analysis of the impacts and costs by stakeholder 

Ø sensitivity analysis of changes in key assumptions and parameters 

Ø the consultation process and its findings 

Ø implementation and review mechanisms  

 

 

A3.  Are the legal basis and the economic and social impacts of existing regulations 
reviewed, and if so, what use is made of performance measurements?  

Comments: 

 Most governments have large stocks of regulations and administrative formalities that have 
accumulated over years or decades without adequate review and revision. Regulations that 
are efficient today may become inefficient tomorrow due to social, economic, or 
technological change. Overall, the constant accumulation of measures often creates 
duplication and contradiction in the legal framework, creating unnecessary costs for 
business and citizens. This de facto lack of transparency is particularly burdensome for 
‘outsiders’. (See Question C1 on trade and investment possible implications of regulation). 
Complexity due to poor management of the stock of regulation facilitates non-compliance, 
leads to loss of credibility, and even corruption.  

 Various tools, initiatives and triggers can maintain the stock in optimal shape. They include 
periodic reviews and deregulation programmes, “sunsetting” or legislative periodic 
reviews, as well as codification and use of plain language reforms. Such reviews, as in most 
regulatory policies, need to incorporate a mechanism for input by affected stakeholders, to 
build public support and to consult interest groups. These appraisals also need clear focus 
to avoid creating unnecessary instability in the regulatory environment. Policy-makers 
should ask how performance measurement instruments are used to review existing 
regulations. 

 The credibility of these reviews can be further enhanced if they are undertaken by bodies 
other than the regulator responsible for the regulation. This may be the central regulatory 
oversight body (See Question A1), the Competition Authority (see Question B1) or another 
body with the expertise to examine regulatory legislation and programs. In some 
jurisdictions, the legislature plays a role in reviewing major regulatory legislation. 

  



   
 

 17 

 In addition to reviewing the economic impacts of regulation, other matters should be 
considered. These include the continuing need to assess alternative policy instruments or 
alternative types of regulation in a more maturing regulatory climate; to develop additional 
provisions including new enforcement tools, different and imaginative sanctions, and to 
identify unexpected impacts other than economic. 

 

Yes. 

HKC has established the Business Facilitation Advisory Committee (BFAC) to systematically review 
government regulations and procedures impacting on business, with a view to eliminating outdated, 
excessive, repetitive or unnecessary regulations so as to facilitate business operations.  

Under the steer of BFAC, the EABFU maintains close contact with the business community to gauge 
their views concerning the impact of regulatory activities on business. Task forces formed for sector-
specific reviews comprise trade representatives and professionals to give industry and professional 
inputs. It also keeps a close watch on government departments’ regulatory activities with a view to 
eliminating over-regulation and reducing the burden on businesses. 

Some performance measurements of the reviews may include:  

Ø The necessity of the regulations or procedures under the current circumstances 

Ø The cost of compliance to the stakeholders and the cost of enforcement to the Government 

Ø Alternative methods for compliance and/or enforcement 

Ø The existence of other regulations with duplicated objectives or results 

Ø The legal basis of regulations or procedures under the current circumstances 

Ø Social impacts of eliminating certain existing regulations or procedures under the current 
circumstances 

And for amendments to existing regulations, the procedures are similar to those of proposing new 
regulations (please refer to Question A2), in which the legal, economic and social impacts are 
assessed. 
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A4.  To what extent are rules, regulatory institutions, and the regulatory management 
process itself transparent, clear and predic table to users both inside and outside the 
government?  

Comment: 

 Transparency of the regulatory system is essential to establishing a stable and accessible 
regulatory environment that promotes competition, trade, and investment, and helps ensure 
against undue influence by special interests. Transparency in rule-making also reinforces 
legitimacy and fairness of regulatory processes. Regulatory transparency also involves a 
wide range of practices, including standardised processes for making and changing 
regulations; consultation with interested parties; plain language in drafting; publication, 
codification, and other ways of making rules easy to find and understand; controls on 
administrative discretion; and implementation and appeals processes that are predictable 
and consistent. (See also Question H6 on transparency). 

 
 

For HKC’s general policy on transparency, please refer to Question H6. 

All rules and regulations are accessible to the public via the internet either on the relevant regulatory 
institution’s website, or at the Bilingual Laws Information System (BLIS). All primary and subsidiary 
legislation (and amendments of them) of the relevant regulations (the Ordinances) are published in the 
Government Gazette and in the Laws of Hong Kong, China. 

For the process of formulating and changing regulations, please refer to Questions A2 and A3. The 
law making process is standard and its procedures are made known to the public. 

 

A5.  Are there effective public consultation mechanisms and procedures including prior 
notification open to regulated parties and other stakeholders, non-governmental 
organisations, the private sector, advisory bodies, accreditation bodies, standards -
development organisations and other governments?  

Comments: 

 Regulations should be developed in an open and transparent fashion, with appropriate and 
well-publicized procedures for effective and timely inputs from interested national and 
foreign parties, such as affected business, trade unions, wider interest groups such as 
consumer or environmental organisations, or other levels of government. Public 
consultation should not be limited to insiders, such as already established businesses, but 
should be open to all interested parties. Consultation works in both directions and educates 
both stakeholders and officials. It improves the quality of rules and programmes and also 
improves compliance and reduces enforcement costs for both governments and citizens 
subject to rules. Good practice may be encouraged by clear guidance on how consultations 
should be conducted. When collecting information, and to reduce administrative burdens, a 
register can be established identifying routine questions addressed by government to 
business, perhaps co-ordinated by a central unit. This should help avoid duplicating efforts 
and promote the diffusion of information. 
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 Public notices at various stages of rule-making and consultation with stakeholders are 
considered to be fundamentally important for a well-managed regulatory system. A well-
developed set of procedures for notice and comment may even be codified. In any event, 
regulators should be provided with written guidance on consultation requirements and an 
exchange of “best practices” on consultation techniques may also be helpful. The 
opportunities for comment by stakeholders should be timed so that there is genuine 
dialogue and potential to affect policy development. Regulators should be held accountable 
for the consultation and how comments are handled so that the credibility of the 
consultation process is maintained. (See also Question C4 which develops these points with 
a trade focus.) 

 

Yes. 

For public consultations in general, consultation papers are made available on the website of relevant 
bureaux and departments or regulatory authorities, and are usually accompanied by press release to 
inform the public. Such information is accessible to all, and is open to comments by both domestic 
and foreign stakeholders. Written comments could be submitted via facsimile, mail and email within a 
specified period of time. Subsequently a summary report and/or the written submissions received 
during the consultation period would be published on the website. Further rounds of public 
consultations may be conducted as required. 

To ensure that affected parties are aware of the public consultations, the government’s portal website 
(http://www.info.gov.hk/eindex.htm) also contains links to the ongoing consultations. And in cases 
where warranted, additional effort is made to arouse public attention and invite comments. For 
instance, dedicated websites, discussion forums, exhibitions, leaflets, posters and even television 
advertisements have been used as means to arouse public attention in the past.  

At times as circumstances warranted, public opinion surveys and discussions in less formal public 
occasions such as luncheon speeches, media sessions, TV panel discussion, etc., may also be used as 
means to further enhance the public consultation process. 

While there are no fixed rules on how to conduct a public consultation, a General Circular on the 
principles of public consultation, and the importance of keeping the public informed of the results of 
consultation was circulated to all bureaux and departments as a general guideline. This allows more 
flexibility in designing and implementing public consultations according to the different situations 
and needs at the time. 

Moreover, bureaux and departments will be held accountable on the way they conduct the public 
consultations and how they address the public opinions. In cases where the opinion of certain sectors 
cannot be fully adopted, clear explanation is required. Public opinion and public reaction to proposals 
are seriously assessed during the entire policy formulation process. 
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A6.  To what extent are clear and transparent methodologie s and criteria used to 
analyse the regulatory impact when developing new regulations and reviewing existing 
regulations?  

Comments: 

 High quality regulation is increasingly seen as a prerequisite for governments to produce 
the desired results of a public policy as cost effectively as possible. This includes the goal of 
growth, to reduce the frequency and intensity of crises, and their medium and long-term 
costs. There is a developing understanding that all government policy action involves trade-
offs between different uses of resources, while the underlying goal of policy action – 
including regulation – of maximising social welfare is being explicitly stated and accepted. 
In a rule-based society, these trade-offs need to be assessed and discussed in a transparent 
and accountable manner. That is, a policy is needed to justify when a governmental 
regulator establishes a regulation.  

 The development of a Regulatory Impact Analysis (RIA) helps to organise and consolidate 
all the possible impacts and elements for the decision at various stages of policy 
development. In particular, RIA can become the main vehicle to systematically review the 
legal basis and economic impacts of existing or new regulations and to structure the 
adjoining decision-making process (see Questions A2 and A3). Indeed, a RIA should not be 
thought of as an after-the-fact exercise when the regulatory decision has been made. Rather, 
a RIA should help form the policy investigation and analysis carried out through the 
development of the rules. The analytical approach underlying the rules should always be 
considered to be proportional to the situation, but consistent guidance should be developed 
to deal with the appropriate complexity and level of analysis. 

 Efforts are often needed to develop the capacity to carry out and make use of RIA; in their 
absence, other practices should be adopted to assess regulatory impacts. 

 In the case of regulations approved for emergency reasons without prior assessment (health, 
environmental safety, security, etc.), an ex post evaluation of their cost-effectiveness should 
be made according to criteria and procedures established for that purpose.  

 

HKC recognizes that there is no one-size-fit-all method for conducting Regulatory Impact 
Assessments (RIAs). While we have developed a general framework for how a RIA could be 
performed, bureaux and departments have the flexibility to incorporate methods and criteria that suit 
their respective situations.  

The Economic Analysis and Business Facilitation Unit (EABFU) is working closely with government 
bureaux and departments in conducting RIA studies on proposed regulations impacting on business. 
And it also maintains close contact with the business community to gauge their views concerning the 
impact of regulatory activities on business. Task forces formed for sector-specific reviews comprise 
trade representatives and professionals to give industry and professional inputs.  
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A7.  How are alternatives to regulation assessed?  

Comments: 

 A core element of a good regulatory policy is to help the policy maker to choose the most 
efficient and effective policy tool, whether regulatory or non-regulatory. The range of policy 
tools and their uses is expanding as experimentation occurs, learning is shared and 
understanding of the potential role of markets increases. At the same time, regulators often 
face risks in using relatively untried tools, as bureaucracies are highly conservative, and 
there are typically strong disincentives for public servants to be innovative. A clear leading 
role – supportive of innovation and policy learning – must be taken by reform authorities if 
alternatives to traditional regulation are to make serious headway into the policy system. In 
particular, awareness of competition and market openness implications of regulation 
should lead regulators and policy makers to consider alternative forms of regulation to 
achieve their regulatory objective, such as use of performance rather than design criteria. 

 

The assessment of alternatives to regulation is done best through regulatory impact assessments 
(RIAs).  

In the process of conducting an RIA, the first and most important assessment is the need for 
regulation. After identifying the goals of the regulation, the alternative options in achieving the goals 
could then be assessed. Alternative options would not necessarily mean other forms of regulation, 
non-regulatory options could also be one of the options. 

The cost of compliance for regulatory and non-regulatory options would be assessed, and the cost of 
enforcement (or monitoring) would also be considered. Through the extensive consultation process, 
new policy tools may be learnt or developed, and hidden costs may also be identified. After thorough 
assessment of the costs and benefits of each option, the “best” option could be identified. This 
systematic analytical process could help regulators understand more about the issue on hand, and also 
justify the decision for regulation / non-regulation as the case may be.  

In HKC, although RIA is not a compulsory requirement for new regulatory proposals, 
departments/bureaux concerned will normally consider conducting RIA for major policy proposals 
with a significant regulatory impact. 
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A8.  To what extent have measures been taken to assure compliance with and 
enforcement of regulations?  

Comments: 

 Adoption and communication of a regulation is only part of the regulatory policy. To 
achieve policy objectives through regulations, citizens and business must comply with them 
and the government must enforce them. A compliance friendly regulation requires 
governments to pay attention to compliance considerations in the decision-making process. 
Regulations should be designed, implemented and enforced in a way to ensure that the 
highest appropriate level of compliance is achieved. Commonly used tools to increase the 
level of compliance are ex ante evaluation of compliance factors, development of 
alternative ways for compliance, compliance assistance, compliance incentives, or 
providing for a range of enforcement responses.  

 Regulators should have sufficient capacity to enforce regulations: “empty” regulation 
undermines the entire system’s credibility and leaves governments open to criticism and 
other negative consequences. An appeal mechanism against regulatory abuse must also be 
in place.  

 

During the regulation formulation process, inter alia, the cost of compliance and cost of enforcement 
and the ease of implementation are taken into full consideration. Inputs from the business community 
are also sought to help the regulators design an agreeable compliance framework for the new 
regulations. This should ensure that the regulated parties are able to comply with regulations at 
justified costs, and the regulators are able to enforce the regulations with justified efforts. Moreover, 
specific Ordinances are detailed in the legislation to empower the regulators with the authority of 
enforcement.  

In addition, various regulatory bodies have publicly stated their performance pledges, and are required 
to report to the public on their work performance periodically (e.g. via quarterly reports and annual 
reports). This helps to ensure that the enforcement work is properly done. 

To avoid the abuse of regulations or misjudgement in enforcement, various appeal and complaint 
mechanisms are available to the regulated parties. One common avenue for complaints is through the 
built-in complaint procedures maintained by the regulatory body involved. Another complaint avenue 
available  is the Office of the Ombudsman, which may initiate direct investigation and extend its 
jurisdiction to include nearly all government departments and 14 major statutory bodies. 
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B. Competition Policy and Law 

Competition policy promotes economic growth and efficiency by eliminating or minimising the distorting 
impact on competition of laws, regulations and administrative policies, practices and procedures; and by 
preventing and deterring private anti-competitive practices through vigorous enforcement of competition 
laws. 

B1. To what extent has a policy been embraced in the jurisdiction that is directed towards 
promoting efficiency and eliminating or minimising the material competition distorting 
aspects of all existing and future laws, regulations, administrative practices and other 
institutional measures (collectively “regulations”) that have an impact upon markets?  

Comment: 

 Economies are invited to ensure that competition and efficiency dimensions are brought to 
the assessment of regulations that may have an impact upon markets. This exercise ought to 
be guided by the general princip le that competition should be stimulated and maximised 
except in cases of market failure or where other legitimate public interest objectives give 
rise to a need for continued or even new regulation. In such cases, the competition 
distorting impact of the regulation ought to be minimised and the regulatory regime as a 
whole ought to be oriented towards promoting efficiency. These elements should be part of 
a general policy on regulatory reform (see Question H1), as well as in the drafting of new 
regulation and the evaluation of the stock of existing regulation. 

 

HKC has an overarching competition policy framework, as promulgated in the “Statement on 
Competition Policy” dated May 1998. This framework is used to guide sector-specific efforts to 
promote competition. We will continue to promote adherence to the Statement by the public and 
private sectors, and pursue sector-specific measures to ensure fair competition. 

HKC is fully committed to the promotion of free trade and competition. The fact that its traders and 
producers are exposed to acute international competition is a good illustration of HKC as an open and 
free economy. The approach to promoting competition is grounded on the basic economic philosophy 
of minimum government intervention in market forces. In the case of HKC which is a small and 
externally-oriented economy, this approach is regarded the best means to enhancing competition and 
efficiency on the one hand and keeping costs and prices down on the other. Where necessary, the 
Government will use appropriate and pragmatic measures to address unfair business practices, 
safeguard competition and protect consumer interests. 

HKC is thus fully subscribed to the basic economic philosophy of minimum government intervention 
and free play of market forces, and regards this as the best formula for nurturing competition for the 
purpose of enhancing overall economic efficiency. When a business practice limits market 
accessibility or market contestability and impairs economic efficiency or free trade, to the detriment 
of the overall interest of HKC, the Government will take appropriate remedial action. 
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B2.  To what extent do the objectives of the competition law and policy include, and 
only include, promoting and protecting the competitive process and enhancing economic 
efficiency including consumer surplus?  

Comments: 

 An effective competition law and policy requires clear objectives. This helps to guide 
decision-makers, avoid potentially inconsistent treatment of issues, and resolve ambiguities 
in the text of the law. “Core” competition objectives sometimes are expressed in terms of 
promoting consumer welfare, innovation, the efficiency and adaptability of the economy, 
and international competitiveness. These are all aspects of protecting the competitive 
process, and are not aimed at protecting individual competitors such as national champions. 

 If the objectives of competition law or policy include other, non-“core” goals, economies 
are invited to reassess whether the competition law or policy is the optimal instrument for 
pursuing such goals, given the availability of other industrial policy tools that may facilitate 
the attainment of such objectives in a more efficient manner. This reassessment should 
include provisions in competition laws that explicitly refer to non-“core” competition 
objectives, as well as “political override” clauses and undefined “public interest” tests. In 
addition, economies are invited to reassess the manner in which trade-offs are made 
between the “core” competition objectives and such other goals to increase transparency 
and predictability (see also Questions H8 and A6). 

 

The objective of the Statement on Competition Policy of HKC is to enhance economic efficiency and 
free flow of trade, thereby raising consumer welfare. The Government considers competition is best 
nurtured and sustained by allowing the free play of market forces and keeping intervention of the 
government to the minimum.  

The Statement on Competition Policy states that the Government will not interfere with market forces 
simply on the basis of the number of operations, scale of operations or normal commercial constraints 
faced by new entrants, and would take action only when market imperfections or distortions limit 
market accessibility or market contestability, and impair economic efficiency or free trade, to the 
detriment of the overall interest of HKC. 

For instance, the respective anti-competitive legislations under the Telecommunications Ordinance 
and Broadcasting Ordinance are also promulgated in such a manner that it only addresses specifically 
the prevention or prohibition of anti-competitive practices. 

(Sources: Statement on Competition Policy, Telecommunications Ordinance, Broadcasting 
Ordinance) 
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B3.  To what extent does the Competition Authority or another body have (i) a clear 
mandate to advocate actively in order to promote competition and efficiency throughout the 
economy and raise general awareness of the benefits of competition, and (ii) sufficient 
resources to carry out any advocacy functions included in its mandate?  

Comment: 

 A clear mandate for the Competition Authority to engage in such advocacy activities can be 
very helpful in ensuring that any positions it promotes (e.g., within government circles, to 
regulators, to business organisations and other constituencies) are carefully considered. In 
some economies competition advocacy has been a primary engine in the revision of existing 
regulations and regulatory regimes. Providing the Competition Authority with an explicit 
mandate in the competition law to engage in such advocacy has proven to be particularly 
effective. (See also Question A3 on reviewing existing regulations). 

 
The Competition Policy Advisory Group (COMPAG), which was established in 1997, provides a 
dedicated and high-level forum to review competition-related policy issues and examine the extent to 
which the Government, the wider public sector, as well as the private sector should seek to introduce 
more competition to enhance economic efficiency and free trade. The COMPAG publishes annual 
report to outline the actions taken in response to competition-related complaints and to promote 
competition in various areas in the year. 

To supplement the "Statement on Competition Policy" and encourage all sectors to proactively 
implement HKC’s competition policy, COMPAG has, in consultation with 30 chambers of 
commerce, trade and industry organizations, as well as the Consumer Council, promulgated a set of 
guidelines in 2003, to provide pointers with objective benchmarks and principles to assess HKC’s 
overall competitive environment; define and tackle anti-competitive practices; as well as to ensure 
consistent application of HKC’s competition policy across sectors. COMPAG has since been 
working together with the business sector with a view to establishing sector-specific codes of 
conduct or self-regulation mechanism based on the guidelines for voluntary compliance by the trade 
concerned. The guidelines are available at http://www.compag.gov.hk/reference/content.htm. 

To ensure that the Government’s competition policy caters for present day circumstances and meets 
the needs of time to enable HKC to maintain its competitive edge, the Government announced on 1 
June 2005 the appointment of a Competition Policy Review Committee (the CPRC) by COMPAG to 
review the existing competition policy and the composition, terms of reference and operations of 
COMPAG. The CPRC is chaired by a non-official, with members drawn from different sectors of the 
community, as well as representatives from bureaux and departments with responsibility for 
competition-related matters. 

The CPRC reported the results of the review to COMPAG in June 2006. Briefly, the CPRC 
recommended that the Government should introduce a cross-sector competition law targeting 
specific types of anti-competitive conduct to be enforced by a Competition Commission operating 
outside the normal government structure. The CPRC also recommended that the Commission be 
given appropriate investigative powers and sufficient resources, and that penalties in the form of 
large fines and disqualification from holding directorships should apply to any parties found to have 
engaged in prohibit ive conduct. The CPRC’s report can be found at 
http://www.edlb.gov.hk/edb/eng/info/. 

 
The Government is now considering the recommendations of the CPRC report, with a view to 
consulting the public later in 2006 on the way forward. 
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B4.  To what extent are measures taken to neutralise the advantages accruing to 
government business activities as a consequence of their public ownership?   

Comments: 

 Under the principle of competitive neutrality, government business undertaking business 
activities should not have competitive advantages or disadvantages relative to their private 
sector competitors simply by virtue of their government ownership. Competitive neutrality 
reduces resource allocation distortions and improves competitive processes. Both effects 
promote economic efficiency. A competitive neutrality policy prescribes a range of 
measures, including neutralising advantages that may accrue to public business in the 
areas of debt financing, preventing anti-competitive cross-subsidisation between regulated 
and competitive activities, regulation and taxation and requiring these businesses to earn a 
commercial rate of return. Competitive neutrality does not imply that government 
businesses cannot be successful in competition with private businesses, nor that government 
has no role in fulfilling public service needs or other special responsibilities. Government 
businesses may achieve success as a result of their own merits and intrinsic strengths, but 
not as a consequence of unfair advantages flowing from government ownership. 

 

Government businesses are set up to provide worthwhile public services for meeting important policy 
objectives, only when the private sector is unable or unwilling to provide. These businesses are 
normally required to operate under prudent commercial principles, to achieve a reasonable rate of 
return on Government’s investment and to pay for the full costs of the services obtained from the 
Government. These measures would ensure that they are operating on a level playing field with the 
private sector businesses. When the policy objectives have been met, the Government may consider 
the viability of “privatising” the business through disposal or contracting out as appropriate. 

 

B5. To what extent does the agency responsible for the administration and enforcement of 
the competition law (the “Competition Authority”) operate autonomously, and to what 
extent are its human and financial resources sufficient to enable it to do its job?   

Comment: 

 The Authority charged with enforcing the competition law should be able to make its 
enforcement decisions in an autonomous manner. Actual and perceived autonomy in regard 
to decision-making, advocacy and other activities are necessary to cultivate public 
confidence that objective legal standards are being applied without political interference. 
Where the law provides for input in certain circumstances from other entities within the 
government, potentially adverse implications for certainty and predictability can be 
minimised by establishing transparent mechanisms for the transmission of such input. 
Government or ministerial budgetary decisions that impact upon the Competition Authority 
also ought to be transparent. 
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The Competition Policy Advisory Group (COMPAG), which was established in 1997, provides a 
dedicated and high-level forum to review competition-related policy issues and examine the extent to 
which the Government, the wider public sector, as well as the private sector should seek to introduce 
more competition to enhance economic efficiency and free trade. 

Alleged restrictive practices in the public and private sector may be referred to the concerned policy 
bureau or department for investigation and consideration of necessary follow-up action. Resources 
and expertise within and without the Government would be employed in the process where warranted. 

 

B6.  To what extent is the role of enforcement decision-makers transparent, especially 
when there are multiple government bodies involved in decision-making, for example, 
regarding who the decision-maker was, factors taken into account by such a decision-maker, 
and their relative weighting?  

Comment: 

 Transparency in decision-making enhances the predictability of enforcement decisions 
which in turn helps to ensure the effectiveness of competition law. Competition law cannot 
reach its full potential in terms of promoting pro-competitive conduct and investment in new 
products, technology or entry if it does not offer a minimum degree of certainty and 
predictability to persons whose interests may be affected by governmental involvement in 
the enforcement process. (Note that the role of appellate bodies is dealt with separately in 
B11). Reducing overlapping legal jurisdiction can help to increase efficient use of public 
resources and increase certainty for the general public and private sector. 

 

HKC has hitherto adopted a sector-specific approach to promote competition. Under this approach, 
the Government takes a wide range of sector-specific legislative and non-legislative measures ranging 
from licensing conditions, codes of practice, administrative means, public censure to anti-competition 
provisions in specific legislation to deal with anti-competitive behaviour in various markets.  

The Government recognizes that not all practices which limit market accessibility or contestability 
hamper free trade and impair economic efficiency. The Government further recognizes that scale of 
operation or share of the market per se does not determine whether a business is anti-competitive or 
not. Each case has to be examined on its own. 

The Statement on Competition Policy promulgated in 1998 (available at www.compag.gov.hk/about/) 
calls upon all businesses to cease existing, and refrain from introducing restrictive practices that 
impair economic efficiency or free trade. Where justified, the Government will take appropriate 
sector-specific measures, including administrative or legal steps to remove such practices as 
necessary. 
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B7.  To what extent is there a transparent policy and practice that addresses the 
relationship between the Competition Authority and sectoral regulatory authorities?  

Comments: 

 Overlapping jurisdiction between a competition authority and a sectoral or multi-sectoral 
regulator creates potential uncertainty for businesses that must organise their actions in 
compliance with the law. Statutory provisions that clearly articulate the respective 
jurisdictions of these authorities, as well as .protocols and Memoranda of Understanding 
have proven to be effective vehicles for clarifying respective roles and responsibilities. To 
ensure that the Competition Authority has an ability to advocate for pro-competitive or 
efficiency enhancing policies, explicit statutory provisions that create a mechanism for such 
views to be conveyed to other regulatory authorities can be particularly helpful. Informal 
contacts between agency staff members and between decision-makers in the authorities can 
help to minimise the risk of inconsistent approaches being taken by authorities with 
overlapping authority. 

 

HKC has hitherto adopted a sector-specific approach to promote competition. Under this approach, 
the Government takes a wide range of sector-specific legislative and non-legislative measures ranging 
from licensing conditions, codes of practice, administrative means, public censure to anti-competition 
provisions in specific legislation to deal with anti-competitive behaviour in various markets.  

Whilst the Competition Policy Advisory Group (COMPAG) provides a dedicated and high-level 
forum to review competition-related policy issues, there are two existing sectoral regulators with 
enforcement power on competition affairs. They are namely the Telecommunications Authority and 
the Broadcasting Authority. The respective jurisdictions of these two authorities have been clearly 
articulated in the statutory provisions of the relevant Ordinances, and both have been carrying out 
their responsibilities independently in accordance with the relevant provisions. 

  

B8.  To what extent does the competition law contain provisions to deter effectively and 
prevent hard-core cartel conduct, abuses of dominant position or unlawful monopolistic 
conduct, and contain provisions to address anti-competitive mergers effectively? To what 
extent does the broader competition policy strive to ensure that this type of conduct is not 
facilitated by government regulation?  

Comments: 

 These provisions arguably constitute the essential components of an effective competition 
law. A “hard core cartel” is an anti-competitive agreement, anti-competitive concerted 
practice, or anti-competitive arrangement by competitors to fix prices, make rigged bids 
(collusive tenders), establish output restrictions or quotas, or share or divide markets by 
allocating customers, suppliers, territories, or lines of commerce. The category of “hard 
core cartel” does not include agreements, concerted practices, or arrangements that i) are 
reasonably related to the lawful realisation of cost-reducing or output-enhancing 
efficiencies, ii) are excluded directly or indirectly from the coverage of a Member country’s 
own laws, or iii) are authorised in accordance with those laws. Hard core cartels are the 
most egregious violations of competition law and they injure consumers in many countries 
by raising prices and restricting supply, thus making goods and services completely 
unavailable to some purchasers and unnecessarily expensive for others. 
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 Abuse of dominant position or unlawful monopolistic conduct also negatively affect 
consumers and businesses who buy goods and services, for example by exclusionary or 
predatory conduct that results in higher prices than otherwise would have prevailed in the 
absence of such conduct. In some circumstances the competition law is the most 
appropriate instrument to control such conduct, e.g., through a prohibition order or an 
order guaranteeing access to essential network facilities to all market participants on a 
transparent and non-discriminatory basis; in other circumstances a better response may be 
to separate vertically potentially competitive activities from regulated utility networks and 
otherwise restructure as needed to reduce the market power of incumbents. In yet other 
circumstances, i.e. where the dominant firm does not face effective actual or potential 
competition, the better response may be to use price caps and other mechanisms to 
encourage efficiency gains when price controls are needed. 

 Anti-competitive mergers result in higher prices, lower availability, slower innovation, 
reduced service or lower quality of products, relative to what would have prevailed in the 
absence of the merger. It is normally easier to prevent these negative effects by preventing 
such mergers than to try to address them later, after the mergers, with other provisions of 
the competition law or with regulatory instruments.  

 
The Statement on Competition Policy promulgated in 1998 calls upon all businesses to refrain from 
introducing, and at the same time, cease all existing restrictive practices that impair economic 
efficiency or free trade. Where justified, the Government will take appropriate sector-specific 
measures, including administrative or legal steps to remove such practices as necessary. 

The Government recognizes that not all practices which limit market accessibility or contestability 
impair economic efficiency or free trade. The Government further recognizes that scale of operation 
or share of the market per se does not determine whether a business is anti-competitive or not. Each 
case has to be examined on its own. 

HKC hitherto has adopted a sector-specific approach to promote competition. Under this approach, 
the Government takes a wide range of sector-specific legislative and non-legislative measures ranging 
from licensing conditions, codes of practice, administrative means, public censure, to anti-competition 
provisions in specific legislation to deal with anti-competitive behaviour in various markets.  

Nevertheless, to ensure that the Government’s competition policy caters for present day’s 
circumstances and meets the needs of time to enable HKC to maintain its competitive edge, the 
Government announced on 1 June 2005 the appointment of a Competition Policy Review Committee 
(the CPRC) by COMPAG to review the existing competition policy and the composition, terms of 
reference and operations of COMPAG. The CPRC is chaired by a non-official, with members drawn 
from different sectors of the community, as well as representatives from bureaux and departments 
with responsibility for competition-related matters. 

The CPRC reported the results of the review to COMPAG in June 2006. Briefly, the CPRC 
recommended that the Government should introduce a cross-sector competition law targeting 
specific types of anti-competitive conduct to be enforced by a Competition Commission operating 
outside the normal government structure. The CPRC also recommended that the Commission be 
given appropriate investigative powers and sufficient resources, and that penalties in the form of 
large fines and disqualification from holding directorships should apply to any parties found to have 
engaged in prohibit ive conduct. The CPRC’s report can be found at www.edlb.gov.hk/edb/eng/info/. 

 
The Government is now considering the recommendations of the CPRC report, with a view to 
consulting the public later in 2006 on the way forward 
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B9.  To what extent does the competition law apply broadly to all activities in the 
economy, including both goods  and services, as well as to both public and private activities, 
except for those excluded?   

Comments: 

 Generally speaking, and subject to exclusions in the statute or jurisprudence (including 
exemptions and defences), an effective competition law should have general application 
throughout potentially competitive sectors of the economy, and should apply to the activities 
of individuals, companies, joint ventures, government businesses and other economic 
undertakings. This item encourages a reassessment of exclusions or other limitations on the 
application of the competition law, with a view to ensuring that they are no broader than 
necessary to achieve their underlying public policy objective.  

 When exclusions from competition law exist, they need to be narrowly targeted and no 
broader than necessary to achieve other legitimate public policy objectives that cannot be 
better served in other ways (see also Question H4). 

 

HKC adopts an overarching competition policy framework, as promulgated in the “Statement on 
Competition Policy” dated May 1998. While the Statement on Competition Policy calls upon all 
businesses to refrain from introducing, and at the same time cease all existing restrictive practices that 
impair economic efficiency or free trade, HKC hitherto has adopted a sector-specific approach to 
promote competition. Under this approach, the Government takes a wide range of sector-specific 
legislative and non-legislative measures ranging from licensing conditions, codes of practice, 
administrative means, public censure, to anti-competition provisions in specific legislation to deal 
with anti-competitive acts in various markets. 

 

B10.  To what extent does the competition law provide for effective investigative powers 
and sanctions to detect, investigate, punish and deter anti-competitive behaviour?  

Comment: 

 Experience in several jurisdictions around the world has demonstrated that it is difficult to 
enforce a competition law credibly without effective investigatory powers. These powers are 
necessary to provide competition authorities with the means to obtain the information they 
require to do their jobs. This information can include documents, oral testimony, written 
responses to questions, computer records and other evidence as may be reasonably 
required to enforce the law. 

 In addition, it is difficult to induce compliance with the competition law without effective 
sanctions for violation of the law. If the sanctions are too low, or the probability of their 
being applied is too low, then subjects to the law may find it preferable to violate the law 
and face the possible consequences.  

 Finally, leniency policies have proven to be a very effective tool in discovering cartel 
activity, obtaining strong evidence and sanctions, and deterring similar conduct from 
occurring in the future.  
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The Competition Policy Advisory Group (COMPAG), which was established in 1997, provides a 
dedicated and high-level forum to review competition-related policy issues and examine the extent to 
which the Government, the wider public sector, as well as the private sector should seek to introduce 
more competition to enhance economic efficiency and free trade. The COMPAG publishes annual 
report to outline the actions taken in response to competition-related complaints and to promote 
competition in various areas in the year. 

Alleged restrictive practices in the public and private sector may be referred to the concerned policy 
bureau or department for investigation and consideration of necessary follow-up action. Resources 
and expertise within and without the Government would be employed in the process where 
warranted. 

To ensure that the Government’s competition policy caters for present day circumstances and meets 
the needs of time to enable HKC to maintain its competitive edge, the Government announced on 1 
June 2005 the appointment of a Competition Policy Review Committee (the CPRC) by COMPAG to 
review the existing competition policy and the composition, terms of reference and operations of 
COMPAG. The CPRC is chaired by a non-official, with members drawn from different sectors of the 
community, as well as representatives from bureaux and departments with responsibility for 
competition-related matters. 

The CPRC reported the results of the review to COMPAG in June 2006. Briefly, the CPRC 
recommended that the Government should introduce a cross-sector competition law targeting 
specific types of anti-competitive conduct to be enforced by a Competition Commission operating 
outside the normal government structure. The CPRC also recommended that the Commission be 
given appropriate investigative powers and sufficient resources, and that penalties in the form of 
large fines and disqualification from holding directorships should apply to any parties found to have 
engaged in prohibit ive conduct. The CPRC’s report can be found at 
http://www.edlb.gov.hk/edb/eng/info/. 

 
The Government is now considering the recommendations of the CPRC report, with a view to 
consulting the public later in 2006 on the way forward. 

 
B11. To what extent do firms and individuals have access to (i) the Competition 
Authority to become apprised of the case against them and to make their views known, and 
(ii) to the relevant court(s) or tribunal(s) to appeal decisions of the Competition Authority or 
seek compensation for damages suffered as a result of conduct contrary to the domestic 
competition law?  

Comment: 

 This item addresses due process. It is important that firms and individuals whose conduct is 
being investigated, or who may have been adversely affected by anti-competitive conduct, 
have an opportunity to make their views known to the Competition Authority in a timely 
fashion. Direct access to the judicial system also can provide an important safeguard by 
exercising a disciplining influence on competition authorities who will be aware that their 
decisions may be scrutinised in a public forum. To be effective, appeal procedures and 
rights of private access to the courts have to permit decisions to be made in a timely manner. 
Rights of private access also can provide parties to a dispute that is largely private in 
nature with an opportunity to settle their dispute where the competition authority cannot 
justify allocating scarce enforcement resources to the matter. (See also Question H11 on the 
implementation of regulatory reform policies). 

 
(i) Alleged restrictive practices in the public and private sectors may be referred to the concerned 
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policy bureau or government department for consideration. 

(ii) All parties subject to action against anti-competitive practices by the Government may appeal 
to the COMPAG for review of the action concerned. 

Bureaux/departments are expected to implement the recommendations of the COMPAG. In 
general, the implementation of recommendations by the COMPAG is subject to judicial 
review or appeal mechanisms built into specific laws (e.g. Administrative Appeal Board 
Ordinance and applicable laws regulating specific sectors). 

(sources: Guidelines to maintain a competitive environment and define and tackle anti-competitive 
practices issued by COMPAG in 2003) 
 

 
B12. In the absence of a competition law, to what extent is there an effective framework or 
mechanism for deterring and addressing private anti-competitive conduct?  

Comment: 

 Economies that do not have a competition law need to consider adopting some other 
framework or mechanism to deter future anti-competitive conduct such as hard core cartel 
behaviour, abuse of dominant position and mergers that harm competition. Where such 
conduct is not deterred, and occurs, a need arises for a means to address the conduct. In 
some jurisdictions, this may be at least partially addressed judicially (such as through a 
“restraint of trade” doctrine that renders anti-competitive contracts unenforceable).  

 
The Statement on Competition Policy promulgated in 1998 calls upon all businesses to refrain from 
introducing, and at the same time, cease all existing restrictive practices that impair economic 
efficiency or free trade. Where justified, the Government will take appropriate sector-specific 
measures, including administrative or legal steps to remove such practices as necessary. 

The Government recognizes that not all practices which limit market accessibility or contestability 
impair economic efficiency or free trade. The Government further recognizes that scale of operation 
or share of the market per se does not determine whether a business is anti-competitive or not. Each 
case has to be examined on its own. 

HKC hitherto has adopted a sector-specific approach to promote competition. Under this approach, 
the Government takes a wide range of sector-specific legislative and non-legislative measures ranging 
from licensing conditions, codes of practice, administrative means, public censure, to anti-competition 
provisions in specific legislation to deal with anti-competitive behaviour in various markets.  

Nevertheless, to ensure that the Government’s competition policy caters for present day’s 
circumstances and meets the needs of time to enable HKC to maintain its competitive edge, the 
Government announced on 1 June 2005 the appointment of a Competition Policy Review Committee 
(the CPRC) by COMPAG to review the existing competition policy and the composition, terms of 
reference and operations of COMPAG. The CPRC is chaired by a non-official, with members drawn 
from different sectors of the community, as well as representatives from bureaux and departments 
with responsibility for competition-related matters. 

The CPRC reported the results of the review to COMPAG in June 2006. Briefly, the CPRC 
recommended that the Government should introduce a cross-sector competition law targeting 
specific types of anti-competitive conduct to be enforced by a Competition Commission operating 
outside the normal government structure. The CPRC also recommended that the Commission be 
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given appropriate investigative powers and sufficient resources, and that penalties in the form of 
large fines and disqualification from holding directorships should apply to any parties found to have 
engaged in prohibit ive conduct. The CPRC’s report can be found at www.edlb.gov.hk/edb/eng/info/. 

 
The Government is now considering the recommendations of the CPRC report, with a view to 
consulting the public later in 2006 on the way forward. 
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C. Market Openness Policies 

Market openness policies aim to ensure that a country can reap the benefits of globalisation and 
international competition by eliminating or minimising the distorting impact that may result from border as 
well as behind-the-border measures, including measures at different levels of government. These policies 
influence the range of opportunities open to suppliers of goods and services to compete in a particular 
national market (e.g. through trade and investment), irrespective of whether these suppliers are domestic or 
foreign.  

C1. To what extent are there mechanisms in regulatory decision-making to foster 
awareness of trade and investment implications?  

Comments: 

 Narrowly-defined and discriminatory regulation can, explicitly or indirectly, impede the 
flow of trade and investment to the detriment of domestic economic efficiency and of 
consumers. Early consideration of trade issues, particularly in the development and 
examination of alternative policy instruments, can prevent unnecessary restrictions on 
market openness. 

 It is as important to seek approaches to reduce restrictions on market openness in new 
legislation, as to review the existing stock of legislation periodically in order to address 
problems generated by unnecessary restrictions, cumbersome procedures, and time-
consuming processes. Placing market openness clearly within the terms of reference for 
reviews of both primary and secondary legislation would provide a focus for trade officials’ 
participation during the design and implementation of the regulation. Systems of regulatory 
impact analysis should take sufficient account of market openness considerations.  

 A key element for fostering such awareness is to ensure that regulatory, competition and 
trade authorities work closely together on a regular basis. Improved co-ordination should 
also include subnational regulatory authorities, independent regulators and professional 
bodies with regulatory responsibilities where appropriate. Integrating market openness 
considerations into regulatory decision-making may require: the creation of appropriate 
intra-governmental consultation mechanisms (see also question H8); better focussed efforts 
for training regulators; and enhanced assessment, understanding and application of 
regulatory alternatives. Co-ordination between regulatory and trade officials, including at 
different levels of government (see also Question H5), should be organised in the context of 
negotiating international trade agreements as well, so as to draw on all useful expertise in 
the design as well as in the implementation of regulatory aspects of these agreements. 
Implementation reviews, in addition to ensuring that policies are still relevant and efficient, 
could provide an opportunity for identifying and sharing best practices from the market 
openness perspective and contribute to the ability of regulators to recognise and address 
trade-related regulatory issues. Trade authorities should be closely involved in such 
reviews. 

 
Trade and investment are the key pillars of HKC’s economy, and our regulators are fully aware of the 
importance of providing a free and open trade and investment environment. Our regulatory regimes 
are established to provide prudential supervision, to ensure safety, to protect consumer interests, and 
to encourage investment. We deliberately avoid impediments to free trade. The impacts of new 
regulations on businesses are carefully considered during the regulation formulation process. Public 
consultations are carried out as thoroughly as possible, to help arouse the policy makers’ and 
regulator’s awareness to the implications of the proposed policy for trade and investment.  

In order to eliminate outdated, excessive, repetitive or unnecessary regulations so as to facilitate 
business operations, we have set up a Business Facilitation Advisory Committee (BFAC) to 
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systematically review government regulations and procedures impacting on business.  

C2. To what extent does the government promote approaches to regulation and its 
implementation that are trade-friendly and avoid unnecessary burdens on economic actors?  

Comments: 

 Approaches to regulation that are trade-friendly and avoid unnecessary burdens on 
economic actors can be achieved in various ways, for instance by assessing whether a 
proposed measure is the least restrictive option reasonably available for efficiently 
achieving a regulatory objective; by basing regulation on performance rather than design 
criteria; by taking account of the equivalence of other countries’ regulatory systems in 
meeting a given regulatory objective; by doing away with duplicative or outdated 
requirements; and by embracing regulatory alternatives where appropriate. (See also A7 on 
assessing alternatives to regulation). 

 Assessing the impact of proposed regulation on market openness can facilitate the pursuit 
of social objectives in the most cost-efficient way for the economy. Regulations that allow 
flexibility in the way their objectives are met and avoid defining specifically how this should 
be done will facilitate the development of new, innovative and cost-efficient solutions. (See 
Question C7). Efficient co-ordination between involved departments, including by way of 
central registries of formalities, helps streamline demands put on businesses by government 
administrations. (See Questions H6 and A5). Periodic reviews of regulations ensure that 
applicable requirements are relevant and proportional to the regulatory objectives (See 
Question A3). Regulatory efficiency may be strengthened by systematic consideration of 
regulatory alternatives. This requires that regulators have the scope, authority and 
incentive, as well as the capacity, through improved communication with trade officials and, 
where appropriate prior consultation with other relevant stakeholders, to identify the most 
trade-friendly among various, equally effective, alternatives (see also Question A7).  

 Continuity in pursuing trade-friendliness from one administration to another is also 
important, as only medium- to long-term public policies can establish trade-friendly 
regulations that last through the useful life of investments.  

 

HKC is fully committed to the promotion of free trade and competition. Our open economy, which 
exposes its traders and producers to acute international competition, is a good illustration of this 
policy. Our approach to promoting competition is grounded on the basic economic philosophy of 
minimum government intervention in market forces. In the case of HKC which is a small and 
externally-oriented economy, we regard this as the best approach to enhance competition and 
efficiency on the one hand and keeping costs and prices down on the other. Where necessary, the 
Government will use appropriate and pragmatic measures to address unfair business practices, 
safeguard competition and protect consumer interests. 

To ensure that the regulatory policies cater for present day’s circumstances and meet the need of time, 
the Business Facilitation Advisory Committee (BFAC) is set up to systematically review government 
regulations and procedures impacting on business, with a view to eliminating outdated, excessive, 
repetitive or unnecessary regulations so as to facilitate business operations.  

Also, in the preparation of new policy or legislative proposals, the bureau(x)/department(s) concerned 
is/are required to assess the economic implications, with an assessment of the impact on competition 
where relevant, having regard to the Statement on Competition Policy promulgated by COMPAG in 
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May 1998, and take into account the findings of the relevant sustainability assessments. 

C3. To what extent are customs and border procedures designed and implemented to 
provide consistency, predictability, simplicity and transparency so as to avoid unnecessary 
burdens on the flow of goods? To what extent are migration procedures related to the 
temporary movement of people to supply services transparent and cons istent with the 
market access offered?  

Comments:  

 Measures to simplify border procedures and to avoid unnecessary burdens on the flow of 
goods include doing away with unnecessary or outdated requirements, such as requesting 
information that is already available to the authorities, or requesting information more than 
once for different departments. This objective also involves updating regulations to take 
account of changed contexts, technologies and markets and ensuring that the 
implementation process is proportional to the desired result, for instance that it does not 
cost more to implement than is actually gained in Customs revenue. The simplification of 
border procedures further implies that applicable controls will take place in a way that 
does not add unnecessary costs to traders or generate undue delays at the border, for 
instance through the implementation of risk-based and targeted operations and the 
replacement of some border controls by post-clearance audits.  

 The ability of natural persons to supply services in a market, either as an employee of a firm 
or as an individual, can be affected by the ease of use of the system for managing temporary 
entry. Information on all relevant temporary entry requirements and procedures should be 
transparent and readily available to service suppliers. Relevant schemes should also take 
account of the needs of business to move people in a timely and cost-effective manner 

 
Movement of goods 

HKC is a free port with no customs tariff. Customs formalities are simple and our customs procedures 
are compatible with the five Guiding Principles, namely facilitation, accountability, consistency, 
transparency and simplification, laid down by the APEC Sub-Committee on Customs Procedures 
(SCCP).  

Our Customs laws and regulations and most of our Customs administrative guidelines and procedures 
are publicly available. They are reviewed regularly for improvement. In addition, Hong Kong, China 
Customs has launched a Customs homepage on the Internet to facilitate enquiries through electronic 
means, and a website of “One-Stop Advisory Centre for Cargo Clearance Matters” 
(www.customs.gov.hk/cargo/home.html) to provide the public with relevant information on cargo 
clearance. It operates a 24-hour one-stop enquiry hotline to deal with public enquiries on Customs 
procedures of all aspects. Separately, under the “Code of Access to Information”, Hong Kong, China 
Customs is required to provide, routinely or on request, information to the public about the services it 
provides and the basis for policies and decisions that affect individuals or the community as a whole, 
unless there are specific reasons for not doing so. Also, it has in place a number of channels for 
lodging complaints or appeals against Customs decisions. 

Furthermore, the Customs Convention on the ATA Carnet for the Temporary Admission of Goods 
has been extended to HKC. HKC is also a contracting party to the Istanbul Convention. Local 
legislation already gives effect to facilitating the temporary importation of goods covered by 
Carnets. 
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Movement of people 

As an international city and an important financial, trading and logistic hub in the Asia-
Pacific Region, HKC has a very liberal visa policy that aims to provide travel convenience to 
businessmen while maintaining a quality immigration control regime. People from about 170 
countries and territories may come to HKC visa-free for visits ranging from seven to 180 
days. Business people also enjoy the same visa-free service and are admitted freely into HKC 
provided that they do not engage in any employment in the local market. 

HKC also maintains a liberal policy for granting entry and temporary stay of natural persons 
for employment or establishing a business in Hong Kong, China. Persona who possess a 
special skill, knowledge or experience of value to and not readily available in Hong Kong, 
China, or who are in a position to make a substantial contribution to the economy of Hong 
Kong, China, may be admitted to work or establish a business in Hong Kong, China under 
schemes such as the Qua lity Migrant Admission Scheme and the Capital Investment Entrant 
Scheme. 

Further information on entry to HKC including short-term business entry and temporary 
residency for business purposes are available online at the website of the Hong Kong, China  
Immigration Department (http://www.immd.gov.hk). 

 

. 

C4. To what extent has the government established effective public consultation 
mechanisms and procedures (including prior notification, as appropriate) and do such 
mechanisms allow sufficient access for all interested parties, including foreign stakeholders? 

Comments: 

 Well publicised, well-organised, highly accessible and well-timed opportunities for public 
comment, as well as clear lines of accountability for explaining how public comments have 
been handled are important features of a high-level commitment to public consultation (see 
also question A5). Public consultation should not be limited to insiders, such as already 
established businesses, but should be open to all interested parties. Good practice in this 
area may be encouraged by clear guidance to regulators on how consultations are to be 
conducted.  

 Wide discretion on who is to be consulted and how on given regulatory proposals may 
dilute the intended benefits of broad based consultation. In particular, new entrants, SMEs 
or foreign stakeholders may be at a disadvantage in informal consultations. Maintaining 
balance between open consultation procedures and the flexibility of informal procedures is 
important, with the understanding that specific consideration of access possibilities by new 
foreign stakeholders may be required in certain circumstances. Although responsibility for 
policy decisions rests with the government, transparency in the way comments are handled 
enhances the credibility of the process and the prospects of regulatory compliance by the 
economic actors. 
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Please refer to Question A5 for details. 

 

C5.  To what extent are government procurement processes open and transparent to 
potential suppliers, both domestic and foreign?   

Comment: 

 Transparency of practices relating to government procurement is another critical 
determinant of market openness. In many jurisdictions, government procurement is a 
significant portion of the economy and open access to procurement can introduce 
innovative, efficient players or cost savings, thus promoting efficiency within the economy 
(see Question H6 on transparency). Transparency for government procurement can mean 
easily available and centralised information regarding procurement opportunities; this may 
be done via the internet through the use of e-gateways, for example. Fair and transparent 
processes for procurement decisions means that those seeking contracts know what are the 
requirements and criteria for awarding contacts. In a fair process, the criteria and 
requirements are the same for all. A fully developed procurement process would include 
opportunities to appeal decisions to an independent body where participants consider that 
the process was flawed or unfair. 

 

HKC maintains an open, fair and non-discriminatory procurement system for goods and services. The 
objective of its procurement policy is to ensure a fair and competitive environment in which all 
tenderers are treated on an equal footing and that the Government gets the best value for money. HKC 
participates actively and constructively in the work of the APEC Government Procurement Experts’ 
Group and the WTO Committee on Government Procurement. 

Government Procurement Information 

The homepage maintained by the Financial Services and the Treasury Bureau (The Treasury Branch) 
at http://www.fstb.gov.hk/tb/eng/procurement/content.html currently serves as the common entry 
point for government procurement information of HKC on the Internet. General information on the 
government procurement system is published in the “Guide to Government Procurement”, which is 
accessible at http://www.fstb.govhk/tb/eng/procurement/tender04.html. 

Specific information on procurement opportunities is published in the Government Gazette, 
newspapers as well as homepages mainta ined by the relevant government bureaux and departments. 

Tender Requirement and Procedures 

All information required for suppliers to prepare a responsive offer is set out in tender 
documents. All tenderers are given the same information. If necessary, pre-tender meetings to clarify 
matters are organized to clarify matters. Tender specifications and assessment criteria are stipulated in 
the tender documents. Tender specifications are drawn up according to the function and performance 
of the products or services to be procured, not their brand or origin. Tenders are examined against the 
tender specifications and evaluated against the assessment criteria laid down in the tender documents. 
The procurement procedures and practices are clear, transparent and applied consistently to facilitate 
better understanding amongst suppliers and contractors. All potential tenderers are given the same 
information to ensure an open and effective competition. 

Tender evaluation takes into account not just the price, but also compliance with user requirements, 
reliability of performance, quality, whole -life costs and after-sale support where appropriate. Award 
of contracts is based on the result of the evaluation process. Normally the offer which is the most 
advantageous in terms of price and quality and conformity to the tender specifications will be selected 
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for acceptance. We notify tenderers of the tender results and publish the outcome of the tender 
including the name of the successful supplier or contractor, the accepted tender sum and the date of 
the award of the contract in the Gazette and on the Internet. We also inform the unsuccessful tenderers 
of the outcome of the bid evaluation. 

Accountability and due process 

Public accountability is one of HKC’s government procurement principles. The Government has an 
obligation and is always prepared to account for its purchasing decisions to the Legislative Council 
which approves the use of public funds. Procuring agencies and their personnel have full access to and 
are required to comply with the Stores and Procurement Regulations, which lay down clearly the 
procurement procedures. Proper records of the entire procurement process, including evaluation 
process and the reasons for final decisions, are kept. These are retained for a predetermined period.  
Mechanisms to ensure accountability and due process include the Audit Commission, the Office of 
the Ombudsman, the Independent Commission Against Corruption (ICAC) and the Legislative 
Council. In addition, the Government Logistics Department has an independent section which 
functions as an internal audit. 

Suppliers, contractors or consulting firms may lodge a complaint with the relevant tender board, the 
Office of the Ombudsman or in the case of an allegation of corruption, the ICAC for investigation. In 
addition, HKC has established an independent Review Body on Bid Challenges to handle complaints 
of alleged breaches of the WTO Agreement on Government Procurement (GPA). 

  

C6.  Do regulatory requirements discriminate against or otherwise impede foreign 
investment and foreign ownership or foreign supply of services? If elements of 
discrimination exist, what is their rationale? What consideration has been given to 
eliminating or minimising them, to ensure equivalent treatment with domestic investors? 

Comment: 

 Limits to foreign investment or ownership in key sectors or for other essential reasons (e.g., 
cultural sovereignty) have significant negative impacts on the attractiveness of an economy 
for investment and on prospects for economic development and growth. As countries 
compete for new investments, a good quality regulatory environment that is transparent, 
non-discriminatory, efficient, timely, based and embedded in law becomes a powerful tool 
for countries to attract and maintain investors. (See also Question H4 on non-
discrimination of regulatory policies and reforms).  

 Equally, discrimination against foreign services or service suppliers limits the potential for 
gains from competition and market openness, including access to higher quality services, 
lower prices and technology transfer. Where important public policy objectives can be 
safeguarded by non-discriminatory regulation, the rationale for discrimination should be 
carefully considered and weighed against the gains from greater openness.  

 Creating a regulatory culture in which officials are sensitive to and consider the effects of 
regulatory actions on foreign investment or foreign supply of services should be one of the 
goals of a programme of regulatory reform. This can be done th rough, among other means, 
requiring that the impact analyses for new regulation and the terms of reference for reviews 
of existing regulation pay due attention to anticipated effects on trade and investment (See 
Question A6 on RIA). Similarly, independent regulators, such as sectoral regulators, should 
be required to make comparable assessments. 
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HKC has one of the world’s most open and liberal investment regimes and maintains a level playing 
field for foreign and local investors alike. The Government firmly believes in, and supports, a free 
market economy and investment liberalisation. In general, there are no special legislation, regulations 
or administrative guidelines governing the admission and establishment of foreign investment in 
Hong Kong, China. There are also no restrictions on foreign exchange transactions, capital movement, 
or repatriation of capital and returns related to foreign investments. 

The only national treatment exception applies to a narrow segment of the broadcasting services sector, 
in which under the Broadcasting Ordinance (Ordinance)(Cap.562), domestic free television 
programme service licensees are under four areas of ownership and corporate control, namely:  

(a) fit and proper person requirement; 
(b) corporate status requirement; 
(c) ordinarily-resident in Hong Kong, China requirement; and 
(d) restrictions on disqualified persons. 

 
While items (a), (b) and (d) are universally applicable to both local and overseas, item (c) may have a 
certain degree of discrimination, and is justif ied as follows: 

 
Item (c) 

 
Briefly, “ordinarily resident in Hong Kong, China” means residence in Hong Kong, China for not less 
than 180 days in any calendar year, or residence in Hong Kong, China for not lest than 300 days in 
any two consecutive calendar years. In relation to a company, it means the majority of the directors 
are ordinarily resident in Hong Kong, China continuously for not less than seven years, and the 
control and management of the company is bona fide exercised in Hong Kong, China. 

 
The main reason for such requirement is to ensure the services provider’s long-term commitment in 
catering for the needs and interest of the Hong Kong, China community. Hong Kong, China’s 
treatment is more liberal than many other jurisdictions in that the restrictions are based on residence 
requirements rather than nationality or citizenship.  

 
On the other hand the non-domestic television programme services segment is open to foreign 
investors, and has attracted quite a number of overseas services providers to HKC. 

 
 

Sources ( IAP 2006 Chapter 4: Investment, CITB background note on ownership and corporate 
control applicable to domestic free television programme service licensees). 
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C7. To what extent are harmonised international standards being used as the basis for 
primary and secondary domestic regulation?   

Comments: 

 International standards play a vital role in improving market openness. Compliance with 
differing national regulations and standards significantly increases the cost of operating in 
different markets. Standards developed internationally may offer a solution to fragmented 
regulatory systems. Reliance on international standards is encouraged within several WTO 
agreements as the basis of domestic regulation when such standards exist and are judged to 
be relevant, effective and appropriate for achieving regulatory objectives. Such reliance 
should be a prominent feature of regulatory reform in all policy areas. 

 The use of international standards may be considerably strengthened through the 
systematic monitoring of related regulatory initiatives. Provisions that depart from existing 
international standards should be based on genuine differences in regulatory objectives or 
in available means to achieve them. Regulatory authorities should use open and transparent 
procedures when considering to base domestic regulations on international standards. 

 

HKC submitted in January 1996 a statement regarding the implementation and administration of the 
World Trade Organization (WTO) Agreement on Technical Barriers to Trade. In line with the 
Agreement, the policy of HKC is to adopt international standards wherever possible.  

HKC is also committed to ensuring the transparency of its standards and conformity assessment 
regimes. Information on standards, technical regulations and conformity assessment requirements is 
available to the public. In this regard, HKC maintains a website to disseminate information on 
standards and conformance. 

Examples: 

HKC operates the mandatory approval scheme of domestic gas appliances (including cookers, water 
heaters, clothes dryers and portable cassette cookers) and flexible gas tubing imported for use in Hong 
Kong, China. The schemes, backed by legislation, require that domestic gas appliances and flexible 
gas tubing shall be in compliance with recognized international safety and quality standards and local 
requirements. Approved models of gas appliance and tubing shall bear a GU Mark and an approval 
number respectively for consumer identification.  

At present, there is no legislation pertaining to the control over manufacturing, import or sale of 
medical device except those containing radioactive substances or pharmaceutical products in HKC. 
However, reference has been made to the recommendation of the Global Harmonization Task Force 
(GHTF) in formulating the approach and standards of the proposed regulatory framework for medical 
device. 

Regarding the UN Globally Harmonised Standards (GHS) for chemicals, control on manufacture, 
classification, handling, transport and sale of chemicals are governed by several Ordinances in HKC, 
including the Entertainment Special Effects Ordinance, the Dangerous Goods Ordinance, and the 
Factories and Industrial Undertakings (Dangerous Substances) Regulations. The control systems 
currently in place are in general aligned with international standards/practice.  

 



   
 

 42 

C8.  To what extent are measures implemented in other countries accepted as being 
equivalent to domestic measures?  

Comment: 

 Where foreign regulatory measures differ from those developed domestically, but 
nonetheless adequately fulfil the domestic policy objectives, acceptance of these measures 
as functionally equivalent to the domestic measures, where possible, will encourage market 
openness and stimulate competition. On the contrary, requiring firms to meet domestic 
regulations in circumstances where they have appropriately met regulatory requirements 
for the same regulatory objective in their home economy, will increase the costs of 
production or doing business. It may also introduce "de facto" discrimination against 
foreign goods. Clearly defined criteria for the acceptance of foreign standards, measures 
and qualifications and clear avenues for demonstrating equivalence should be available. 
Foreign producers and service suppliers should have an open, transparent and accessible 
process available to them if they want to make a case for equivalence. Clear and thorough 
regulatory impact statements for new regulation can be useful in determining the objectives 
and effects of regulation in order to demonstrate equivalence. Recognition of equivalence 
can also be facilitated through the adoption of mutual recognition agreements.  

 

HKC submitted in January 1996 a statement regarding the implementation and administration of the 
World Trade Organization (WTO) Agreement on Technical Barriers to Trade. In line with the 
Agreement, HKC is committed to adopting international standards wherever possible. Moreover, 
recognising the importance of mutual recognition arrangement (MRAs) in facilitating trade, we have 
been taking active steps to establish MRAs with other economies. Since 1996, we have participated in 
five APEC MRAs and some other recognition arrangements of conformity assessment in the 
voluntary sector. 

Some examples of accepting measures adopted in other countrie s as equivalent to those in Hong 
Kong, China include:  

Electrical and Electronic Appliances 

Ø Accepting domestic electrical appliances (including refrigerators, TV sets and air-conditioners) 
complying with relevant IEC standards as meeting the statutory safety requirements. 

IEC 60335 Electrical Safety Standards and Relevant Electromagnetic Compatibility Standards  

Ø Accepting the compliance with IEC 60335 standards as satisfying the relevant safety 
requirements.  

Aligning its relevant standards with CISPR (International Special Committee on Radio 
Interference) 11 and accepting the compliance with CISPR 15 and 22 as meeting the statutory 
requirements. 

 



   
 

 43 

C9.  To what extent are procedures to ensure conformity developed in a transparent 
manner and with due consideration as to whether they are effective, feasible and 
implemented in ways that do not create unnecessary barriers to the free flow of goods or 
provision of services?  

Comments: 

  Conformity to regulations is necessary to achieve public objectives such as health, safety, 
environmental and consumer protection. When done without the outlay of excessive costs 
and time, procedures to ensure conformity can facilitate market openness by increasing 
consumer confidence in products or service providers. On the other hand, they can 
negatively affect market openness when they are duplicative, poorly implemented or when 
they are designed in a way that the high cost of meeting them and their complexity does not 
contribute to the achievement of regulatory objectives. Governments should work towards a 
system that is proportionate, streamlined and well implemented. 

 Recognising the equivalence of the results of an assessment performed elsewhere can 
greatly contribute to reducing costs associated to conformity assessment procedures. 
Mutual recognition agreements (MRAs) signed by two or more countries on the acceptance 
of conformity assessment procedures is one approach to formalise this process. MRAs in the 
area of conformity assessment avoid costs to exporting producers by allo wing them to attest 
to their conformity with applicable requirements through certification by their own 
country’s conformity assessment procedures. They would then be deemed to be in 
compliance with the procedures of the importing economy.  

 Progress towards a more efficient system can also be made through the recognition of 
supplier’s declaration of conformity, unilateral recognition of conformity assessment results 
reported in other economies, or through voluntary arrangements between conformity 
assessment bodies in different economies. At the same time, governments should encourage 
the development of domestic capacity for accreditation and ensure ease of access to the 
accreditation process for both foreign and domestic producers. 

 

HKC has been participating in the development and implementation of the Mutual Recognition 
Arrangement (MRA) for Conformity Assessment. HKC has participated in or notified its intention to 
participate in the APEC Arrangement for the Exchange of Information on Toy Safety; the APEC 
Telecom MRA; the “umbrella arrangement” of the APEC Food MRA; APEC Arrangement for the 
Exchange of Information on Food Recalls and Part I of the Electrical MRA. 

Since September 1998, HKC has adopted a Hong Kong, China Telecommuncations Equipment 
Evaluation and Certification Scheme which provides for the regulatory framework for evaluation and 
certification of wireless and wireline equipment for use in HKC. The Scheme is fully compatible with 
the APEC Telecom MRA. 

To keep abreast of the development of international standards, and to facilitate the use of such 
standards, HKC participates in the International Organization for Standardization (ISO). HKC is also 
represented in number of technical committees of ISO as observer. 

 



 

 

ANNEX 1: MATRIX 

THE APEC-OECD INTEGRATED CHECKLIST ON REGULATORY REFORM 

(Note: the place of the cells has no relation to the order of the rows. That is, questions H4, A4, B4 and C4 are not related) 

H. INTEGRATED POLICIES 
(HORIZONTAL DIMENSION) 

A. REGULATORY POLICY B. COMPETITION POLICY 

 

C. MARKET 
OPENNESS POLICIES  

H1. To what extent is there an integrated 
policy for regulatory reform that sets out 
principles dealing with regulatory, 
competition and market openness policies? 

A1.  To what extent are 
capacities created that ensure 
consistent and coherent 
application of principles of 
quality regulation?  

B1. To what extent has a policy 
been embraced in the 
jurisdiction that is directed 
towards promoting efficiency 
and eliminating or minimising 
the material competition 
distorting aspects of all existing 
and future laws, regulations, 
administrative practices and 
other institutional measures 
(collectively “regulations”) that 
have an impact upon markets? 

C1. To what extent 
are there mechanisms in 
regulatory decision-
making to foster 
awareness of trade and 
investment implications?  

H2. How strongly do political leaders and 
senior officials express support for regulatory 
reform to both the public and officials, 
including the explicit fostering of competition 
and open markets? How is this support 
translated in practice into reform and how 
have businesspeople, consumers and other 
interested groups reacted to these actions and 
to the reforms in concrete terms? 

A2.  Are the legal basis and 
the economic and social 
impacts of drafts of new 
regulations reviewed? What 
performance measurement 
instruments are being 
envisaged for reviewing the 
economic and social impacts 
of new regulations? 

B2.  To what extent do the 
objectives of the competition 
law and policy include, and only 
include, promoting and 
protecting the competitive 
process and enhancing economic 
efficiency including consumer 
surplus?  

C2. To what extent 
does the government 
promote approaches to 
regulation and its 
implementation that are 
trade-friendly and avoid 
unnecessary burdens on 
economic actors?  
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H. INTEGRATED POLICIES 
(HORIZONTAL DIMENSION) 

A. REGULATORY POLICY B. COMPETITION POLICY 

 

C. MARKET 
OPENNESS POLICIES  

H3.  What are the accountability 
mechanisms that assure the effective 
implementation of regulatory, competition and 
market openness policies? 

A3.  Are the legal basis and 
the economic and social 
impacts of existing regulations 
reviewed, and if so, what use is 
made of performance 
measurement instruments?  

B3.  To what extent does the 
Competition Authority or 
another body have (i) a clear 
mandate to advocate actively in 
order to promote competition 
and efficiency throughout the 
economy and raise general 
awareness of the benefits of 
competition, and (ii) sufficient 
resources to carry out any 
advocacy functions included in 
its mandate? 

C3. To what extent 
are customs and border 
procedures designed and 
implemented to provide 
consistency, 
predictability, simplic ity 
and transparency so as to 
avoid unnecessary 
burdens on the flow of 
goods? To what extent 
are migration procedures 
related to the temporary 
movement of people to 
supply services 
transparent and consistent 
with the market access 
offered? 

H4.  To what extent do regulation, 
competition and market openness policies 
avoid discrimination between like goods, 
services, or service suppliers in like 
circumstances, whether foreign or domestic? 
If elements of discrimination exist, what is 
their rationale? What consideration has been 
given to eliminating or minimising them? 

A4.  To what extent are 
rules, regulatory institutions, 
and the regulatory 
management process itself 
transparent, clear and 
predictable to users both inside 
and outside the government? 

B4.  To what extent are 
measures taken to neutralise the 
advantages accruing to 
government business activities 
as a consequence of their public 
ownership? 

C4. To what extent 
has the government 
established effective 
public consultation 
mechanisms and 
procedures (including 
prior notification, as 
appropriate) and do such 
mechanisms allow 
sufficient access for all 
interested parties, 
including foreign 
stakeholders?* 

 
*. This Question could be further integrated, in particular with elements of Question H6 and Question A5. 
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H. INTEGRATED POLICIES 
(HORIZONTAL DIMENSION) 

A. REGULATORY POLICY B. COMPETITION POLICY 

 

C. MARKET 
OPENNESS POLICIES  

H5.  To what extent has regulatory reform, 
including policies dealing with regulatory 
quality, competition and market openness, 
been encouraged and co-ordinated at all levels 
of government? 

A5.  Are there effective 
public consultation 
mechanisms and procedures 
including prior notification 
open to regulated parties and 
other stakeholders, including 
non-governmental 
organisations, the private 
sector, advisory bodies, 
accreditation bodies, 
standards-development 
organisations and other 
governments? * 

B5. To what extent does the 
agency responsible for the 
administration and enforcement 
of the competition law (the 
“Competition Authority”) 
operate autonomously, and to 
what extent are its human and 
financial resources sufficient to 
enable it to do its job?  

C5.  To what extent 
are government 
procurement processes 
open and transparent to 
potential suppliers, both 
domestic and foreign? 

H6.  Are the policies, laws, regulations, 
practices, procedures and decision making 
transparent, consistent, comprehensible and 
accessible to users both inside and outside 
government, and to domestic as well as 
foreign parties? And is effectiveness regularly 
assessed? 

A6.  To what extent are 
clear and transparent 
methodologies and criteria 
used to analyse the regulatory 
impact when developing new 
regulations and reviewing 
existing regulations?  

B6.  If the competition law 
reserves a role for governmental 
bodies other than the 
Competition Authority under the 
competition law, to what extent 
is this role transparent, for 
example, regarding factors taken 
into account by such decision-
maker, and their relative 
weighting? 

C6.  Do regulatory 
require ments discriminate 
against or otherwise 
impede foreign 
investment and foreign 
ownership or foreign 
supply of services?* If 
elements of 
discrimination exist, what 
is their rationale? What 
consideration has been 
given to eliminating or 
minimising them, to 
ensure equivalent 
treatment with domestic 
investors? 

 
*. This Question could be further integrated for instance moving it to the Horizontal section and merging it with Question C4. 
*. This Question could be further integrated, in particular with elements of Question H4. 
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H. INTEGRATED POLICIES 
(HORIZONTAL DIMENSION) 

A. REGULATORY POLICY B. COMPETITION POLICY 

 

C. MARKET 
OPENNESS POLICIES  

H7.  Are the reform of regulation, the 
establishment of appropriate regulatory 
authorities, and the introduction of 
competition coherent in timing and 
sequencing? 

A7.  How are alternatives to 
regulation assessed? 

B7.  To what extent is there a 
transparent policy and practice 
that addresses the relationship 
between the Competition 
Authority and sectoral 
regulatory authorities? 

C7. To what extent 
are harmonised 
international standards 
being used as the basis  
for primary and 
secondary domestic 
regulation? 

H8.  To what extent are there effective 
inter-ministerial mechanisms for managing 
and co-ordinating regulatory reform and 
integrating competition and market openness 
considerations into regulatory management 
systems? 

A8.  To what extent have 
measures been taken to assure 
compliance with and 
enforcement of regulations? 

B8.  To what extent does the 
competition law contain 
provisions to deter effectively 
and prevent hard-core cartel 
conduct, abuses of dominant 
position or unlawful 
monopolistic conduct, and 
contain provisions to address 
effectively anti-competitive 
mergers? To what extent does 
the broader competition policy 
strive to ensure that this type of 
conduct is not facilitated by 
government regulation?  

C8.  To what extent 
are measures 
implemented in other 
countries accepted as 
being equivalent to 
domestic measures? 

H9.  Do the authorities responsible for the 
quality of regulation and the openness of 
markets to foreign firms, and the competition 
authorities have adequate human and technical 
resources, to fulfil their responsibilities in a 
timely manner? 

 B9.  To what extent does the 
competition law apply broadly 
to all activities in the economy, 
including both goods and 
services, as well as to both 
public and private activities, 
except for those excluded?  

C9.  To what extent 
are procedures to assure 
conformity developed in 
a transparent manner and 
with due consideration as 
to whether they are 
effective, feasible and 
implemented in ways that 
avoid creating 
unnecessary barriers to 
the free flow of goods or 
provision of services? 
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H. INTEGRATED POLICIES 
(HORIZONTAL DIMENSION) 

A. REGULATORY POLICY B. COMPETITION POLICY 

 

C. MARKET 
OPENNESS POLICIES  

H10.  Are there training and capacity 
building programmes for rule-makers and 
regulators to ensure that they are aware of 
high quality regulatory, competition and 
market openness considerations? 

 B10.  To what extent does the 
competition law provide for 
effective investigative powers 
and sanctions to detect, 
investigate, punish and deter 
anti-competitive behaviour? 

 

H11.  Does the legal framework have in 
place or strive to establish credible 
mechanisms to ensure the fundamental due 
process rights of persons subject to the law, in 
particular concerning the appeal system? 

 B11. To what extent do firms 
and individuals have access to 
(i) the Competition Authority to 
become apprised of the case 
against them and to make their 
views known, and (ii) to the 
relevant court(s) or tribunal(s) to 
appeal decisions of the 
Competition Authority or seek 
compensation for damages 
suffered as a result of conduct 
contrary to the domestic 
competition law? 

 

  B12. In the absence of a 
competition law, to what extent 
is there an effective framework 
or mechanism for deterring and 
addressing private anti-
competitive conduct? 

 



 
 

 

ANNEX 2. DEVELOPING THE APEC-OECD INTEGRATED CHECKLIST ON 
REGULATORY REFORM: ADDRESSING REGULATORY, COMPETITION POLICY,  

AND MARKET OPENNESS ISSUES 

I. THE APEC-OECD INTEGRATED CHECKLIST 

Project objective and outputs 

1. The APEC-OECD Co-operative Initiative has played an important role since December 2000 
in raising awareness about the importance of regulatory reform in the 46 economies that are members 
of these two organisations. 1  Regulatory reform is accelerating throughout the APEC and OECD 
economies as market liberalisation deepens in many sectors, markets open wider to trade and 
investment, and reform of public sector institutions enables more transparent and efficient regulatory 
regimes to function. These developments, which are interconnected, help boost sectoral performance, 
enhance economy-wide efficiency, innovation and growth, increase consumer choice and welfare, and 
help government to maintain high standards of environmental quality, consumer welfare and safety. 
The regulatory reform agenda is based on ideas of “regulatory quality”, or the appropriate use of 
regulation to support markets and foster public interests. As a result, supply-side structural reforms 
that stimulate investment and competition and reduce regulatory inefficiencies have become central to 
effective economic policy.   

2. As the First Phase of the APEC-OECD Co-operative Initiative demonstrated, there is no ‘one-
size-fits-all’ model of regulatory reform. However, Member economies of the two organisations have 
identified crucial common elements of reform. It is in this spirit that in 1997 and in 2000 they 
endorsed respectively the OECD Policy Recommendations on Regulatory Reform and the APEC 
Principles to Enhance Competition and Regulatory Reform to promote the individual and collective 
implementation of regulatory reform.2 

 
1. Australia, Austria, Belgium, Brunei Darussalam, Canada, Chile, People’s Republic of China, Czech 

Republic, Denmark, European Commission, Finland, France, Germany, Greece, Hong Kong, China, 
Hungary, Iceland, Indonesia, Ireland, Italy, Japan, Korea, Luxembourg, Malaysia, Mexico, Netherlands, 
New Zealand, Norway, Papua New Guinea, Peru, Philippines, Poland, Portugal, Russia, Singapore, 
Slovak Republic, Spain, Sweden, Switzerland, Chinese Taipei, Thailand, Turkey, United Kingdom, 
United States of America, Viet Nam.  

2.  The principles can be found on www.oecd.org/regreform or as annexes in the agenda of the Vancouver 
Workshop. 
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3. In October 2002, APEC and OECD agreed at the International Conference on Regulatory 
Reform in Jeju Island, Korea, to pursue the APEC-OECD Co-operative Initiative.3 A central proposal 
for the Second Phase (2003-2004) is to work collectively on the creation of an Integrated Checklist to 
help countries self-assess their progress in terms of implementing the common principles on 
regulatory reform.  

4. This project is a joint effort of OECD and APEC member countries and economies, with 
contributions from the private and social sectors and other relevant international organisations. Its 
central proposal is to “work collectively … on the creation of an integrated checklist to help countries 
to self-assess their progress in terms of implementing the common principles on regulatory reform”.4 
The goal is to foster as far as possible and feasible, and without compromising the policy objectives, a 
triple integration of regulatory practices: an integration of both sets of principles, of the main policy 
areas constituting regulatory reform and of governance perspectives. The APEC-OECD Co-operative 
Initiative would act as a catalyst in developing this new integrated tool by bringing together the 
expertise of member economies and relevant individuals and institutions.  

5. Previous versions of this Checklist served as a basis for the Fourth Workshop of the APEC-
OECD Co-operative Initiative, held in Vancouver, Canada on 8 – 9 October 2003 where participants 
discussed the framework, the horizontal aspects and the regulatory policy dimension of the Integrated 
Checklist. At the Fifth Workshop held in Paris on 2-3 December 2003, participants discussed the 
competition aspects. Market openness was the focus of discussions at the Sixth Workshop which was 
held in Pucon, Chile, on 24-25 May 2004. A conference on 1 November 2004 in Thailand concluded 
the preparation of the Checklist and elicited the comments and support of stakeholders. These events 
have provided an opportunity to discuss a multidisciplinary instrument that can be put to practical use 
to implement APEC and OECD principles. 

II. THE INTEGRATED CHECKLIST 

Comparison of the APEC and OECD Principles 

6. The Integrated Checklist has been designed to be used as an indicative tool for the relevant 
government agencies, departments and ministries to self-assess country implementation of regulatory 
reform and in particular the three key policies that support it: regulatory, competition and market 
openness policies (see Box 1). 

 
3. See Work Programme 2003-2004 of the OECD-APEC Co-operative Initiative on Regulatory Reform, 

www.oecd.org/regreform 
4. See Work Programme 2003-2004 of the OECD-APEC Co-operative Initiative on Regulatory Reform, 

www.oecd.org/regreform 
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Box 1. Central definitions 

Regulatory reform refers to changes that improve regulatory quality to enhance the economic performance, cost-
effectiveness, or legal quality of regulations and related government formalities. Reform can mean revision of a 
single regulation, the scrapping and rebuilding of an entire regulatory regime and its institutions, or improvement 
of processes for making regulations and managing reform. Deregulation is a subset of regulatory reform and 
refers to complete or partial elimination of regulation in a sector to improve economic performance. Regulatory, 
competition and market openness policies are key drivers for a successful and coherent regulatory reform. 

Regulatory policies are designed to maximise the efficiency, transparency, and accountability of regulations 
based on an integrated rule-making approach and the application of regulatory tools and institutions. 

Competition policies promote economic growth and efficiency by eliminating or minimising the distorting impact 
on competition of laws, regulations and administrative policies, practices and procedures; and by preventing and 
deterring private anti-competitive practices through effective enforcement of competition laws. 

Market openness policies aim to ensure that a country can reap the benefits of globalisation and international 
competition by eliminating or minimising the distorting effects of border as well as behind-the-border regulations 
and practices. These policies influence the range of opportunities open to suppliers of goods and services to 
compete in a particular national market (e.g. through trade and investment), irrespective of whether the suppliers 
are domestic or foreign. 

7. Both sets of OECD and APEC principles share not only the importance given to the need for 
further regulatory reform but also basic elements and principles such as the importance of regulatory 
quality, competition and the avoidance of unnecessary economic distortions. They also share key core 
values such as transparency, non-discrimination, and accountability. Both aim at establishing a policy 
framework and developing capacities to create a regulatory environment conductive to a well-
functioning market economy.  

8. Some aspects of the OECD and APEC Principles differ, and implicit gaps in one or another 
can be noted. The seven key OECD policy principles are built around the need to improve rule -
making processes, competition policy and market openness capacities. The APEC Principles support 
“open and competitive markets” as key drivers of economic efficiency and consumer welfare. They 
promote competition and market openness (such as through non-discrimination and the avoidance of 
distortions), which include dealing with new and existing regulatory programmes and rules that may 
hinder competition or otherwise introduce inefficiencies into the marketplace. The APEC Principles 
also give a major importance to implementation, stressing for instance the need for capacity building, 
resources endowment and recognising the role of the private sector. Importantly, both sets of 
Principles address substantive issues that concern the core and outcome of the reform policy, as well 
as the process, institutions and capacities to implement the reform policy.5 

9. Nevertheless, there appear to be no major inconsistencies between the two sets of principles; 
most of the differences are of emphasis. For instance, some ‘process’ elements of the OECD list can 
be derived from the thrust given to ‘accountability’ and ‘implementation’ in the APEC Principles. In 
sum, the two sets can be seen as mutually supportive and consistent and their integration should serve 
to strengthen their accessibility and implementation. Moreover, any guidelines on these matters will 
be most effective to the extent that they are seen as flexible and evolutionary and allow scope for 
improvement and refinement. 

 
5. For example, the APEC Principles include substantive matters such as the basic content of competition 

laws (i.e., broad application of the competition principles) but also important framework conditions 
such as non-discrimination and transparency in the design of the competition agency. 
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The Structure of the Integrated Checklist 

10. In addition to drawing directly from the APEC and OECD Principles, the Integrated Checklist 
incorporates the results of previous discussions of past APEC-OECD events as well as recent material 
developed by the organisations.6  

11. Schematically, the Integrated Checklist can be seen as an edifice in which a ‘pediment’ is 
supported by three pillars. The whole edifice is made of 39 normative, open-ended questions (11 on 
‘integrated’ policies; 8 on regulatory policy; 12 on competition policy, and 9 on market openness 
policy) that national authorities should answer when considering the adoption or revision of 
regulatory, competition or market openness policies. Under each question, one or more paragraphs 
provide further explanatory elements and criteria. A matrix view of the Integrated Checklist providing 
a synthesis of questions can be found in Annex 1.  

12. The ‘pediment’ includes all ‘shared’ and general issues concerning the three policy areas that 
most support regulatory reform (regulatory, competition and market openness); these include such 
issues as political commitment, transparency, public consultation, etc. It is recognised that the specific 
means of effective implementation may vary in the different policy areas, although the amount of 
detail given in this draft varies according to the issue. As such, these questions can be seen as 
horizontal and already integrated. The three other sections address specific aspects of each of the 
policy areas. To further help in the integration, some cross references to individual questions have 
been added. 

13. It should be noted, however, that the ‘pediment’ and each of the pillars do not differentiate 
‘substantive’ questions focusing on the core elements of the policy, and ‘capacity’ questions 
addressing the existence of institutions, processes and other matters needed to implement the APEC 
and OECD Principles. Also, no attempt has been made to impose a hierarchy on the questions 
appearing in the Matrix or to weight or assign importance them.  

Towards the future 

14. The Integrated Checklist translates the general statements found in the already agreed-upon 
APEC and OECD Principles into concrete, practical terms that can be applied in different contexts, 
and does so in ways that integrate governance perspectives – transparency, accountability and 
performance. Because of the complexity of the issues involved and the synergies and occasional 
trade-offs among competing objectives, the Integrated Checklist should provide clear guidance and 
explicit criteria to make evaluation easier, while helping create a framework in which priorities can be 
set, capacities enlarged, and awareness raised.  

 
6. In particular the 1995 Recommendation of the Council of the OECD on Improving the Quality of 

Government Regulation; the 1997 OECD Report to Ministers, which set up a comprehensive plan for 
action on Regulatory Reform; the 2000 Recommendation of the Council Concerning Effective Action 
Against Hard Core Cartels, and the 2001 Recommendation of the Council Concerning Structural 
Separation in Regulated Industries and two major stock taking exercises : Regulatory Policies in 
OECD Countries: From Interventionism to Regulatory Governance, Paris, 2002, and Integrating 
Market Openness into the Regulatory Process: Emerging Patterns in OECD Countries, Paris 
[TD/TC/WP(2002)25/Final]. 
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15. An integrated instrument maximises the synergies among the three policy areas and the 
coherence of the reform efforts, while recognising the polit ical reality confronting many decision-
makers in setting regulatory objectives and establishing modalities. Indeed, a number of issues in the 
three categories and some concepts behind “good practices” in each category are similar. The goal is 
to provide an integrated whole-of-the-government tool to manage and monitor regulatory reform, 
providing coherence while serving the different policy areas. 

16. The Integrated Checklist is a unique and major effort for international development of good 
regulatory governance practices. It should include the most relevant and action-oriented questions to 
indicate whether countries have in place effective approaches to designing, implementing and 
building domestic capacities to ensure that national policies in these three areas are supportive of 
regulatory reform. Regulatory reform does not simply happen when a policy or law is adopted to that 
end; effective institutions, policies and tools must be in place, and embedded in an organisational and 
political culture, to implement it. The Integrated Checklist should also function as a repository of 
APEC and OECD members’ experience, knowledge and best practices leading to further reforms. 
This is inherently an open process, one in which it is as possible and desirable to learn from failure as 
from success. 

17. Development of the Integrated Checklist is only the beginning. Ahead lies the work of 
implementing regulatory reform, which the Checklist, used as a self-assessment tool initially and 
thereafter at intervals, can make easier.  


